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Some years ago I complained bitterly that the Directorate

of Special Operations (colloquially, the Scorpions) was

being abused by the then National Director of Public

Prosecutions, Bulelani Ngcuka, for party political purposes.

Those in the ruling ANC who had felt the Directorate’s heat,

agreed. In time, the Directorate was disbanded.            

It has been replaced by the Directorate of Priority Crime

Investigation (colloquially, the Hawks) which, unlike its pred-

ecessor, is now rooted within the SA Police Service (SAPS). 

Is it any more effective inside the Police rather than a unit

inside the national prosecutorial

arm? We certainly hear a lot less

about the Hawks. There are no angry

stand-offs between Police and Hawks

as there were when the Scorpions

arrived on a scene, armed as though

going to the Third World War. 

But the important question is

whether the Hawks are doing a bet-

ter job than their predecessors? I

think probably not. At any rate, the

ANC members of the Constitu-

tional Review Committee of

Parliament want to find ways of

keeping the Hawks inside the SAPS

while also being sufficiently inde-

pendent and effective to pass constitutional muster as

required by the judgement of the Constitutional Court in

the Glenister case. 

This suggests there is recognition that the Hawks need

greater independence and that the Directorate is, in fact,

fettered by Police control. The political agenda is clearly

overwhelming. The politicians are anxious to be able to

exercise continuing control, through the Police, while

acknowledging the power of the Constitutional Court. Can

this circle be squared in the way that is being devised? 

The straight answer is that it appears unlikely. As Paul

Hoffman SC has made clear: “…if the Hawks remain with-

in SAPS they will be under the line function control and

financial management of an accounting officer who is a

political appointee (and indeed a politician too on the track

record of recent appointments) and one in a position to

influence or interfere with the investigations and function-

ing of the Hawks. This is unconstitutional.” 

Unfortunately, the strategy adopted by the ruling party is

to secure long term control of all the instruments of power, in

part through the policy of deploying its cadres. The political

agenda underpinning the tale of the Scorpions and the

Hawks is there for all to see. How this is to be resolved to the

ultimate benefit of the country as a whole will require a deft

touch of the kind not normally associated with the ANC.    

___________

As though to complement my

observations about the requirement

for the true independence of the

Hawks, is the tale of the Judicial

Service Commission. It has

become singularly dysfunctional

over the years, the more so since

the intervention of the Minister of

Justice, Jeff Radebe, over its com-

position which he altered just

ahead of a crucial meeting to

ensure the will of the party. 

The JSC is now being required,

or so it seems, to study statistics

concerning the demographics of the country. The purpose is

to ensure the judiciary replicates the population structure of

society. In other words, merit is to play little or no role in

the selection of judges. Their appointments will be based on

their colour. 

In fact, there is far too much racism in this country. This

is all the more surprising since the ANC has consistently

and down the decades professed itself to be a non-racist

organisation. It may have made some progress towards this

goal under Nelson Mandela but as soon as he was replaced

the drift to racial intolerance has again gathered pace.      

In a country which urgently needs to bridge the racial

divide, the forked tongue of the ANC is out of place. �

DAVID GLEASON 

November 2012
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It is said that the English are obsessed with the weather.

Of South Africans it could be said that we are obsessed

by energy matters (along with the state of the roads

and corruption) and over the past few months without 

prejudice has carried some interesting articles on the topic.

They have not been particularly encouraging.  

The news that the state-owned energy company Eskom

has applied for an annual 16% increase over a five year period

– from April 2013 to March 2018 was met with disbelief

and anger – Samwu called it “daylight robbery.” Few  will

forget the pouring rain, pot-holed

roads and rolling blackouts of 2008

and Eskom’s long term inefficiency

seems to have continued unabated.

Paying double over the next five years

is going to meet with considerable

opposition. 

A great deal has also been said

about the realities of price hikes; elec-

tricity in South Africa was never

inexpensive for the poor; it is said that

non-payment for electricity in Soweto

alone is more than 70%. Has anyone

seen the cobwebs of illegal wiring in

the townships and did you know that

this illegal supply of electricity is actually paid for? The pro-

ceeds are pocketed by some “entrepreneur” so, in the end,

the 16% price hike, which no doubt has built into it this

practice of non-payment, will hit the pockets of those who

seem to be forking out endlessly to government. In 2008 we

paid 19.4 cents a unit, we now pay 50.3 cents and a look

down the road at five years of increases will make most

blanch.

But finding of cost effective and environmentally accept-

able alternatives is equally daunting. Happy Masondo is as

forthright as ever in her article on page 59 and Justin Truter

in his article on page 58 points out that a solution by means

of fracking is unlikely any time soon – and it is not only

environmental issues that will hold it up. 

But environmental matters are not to be taken lightly,

David Gleason was advised of a proposed wind farm project

that would not only blot the landscape but do irreparable

damage to conservation initiatives in the area. The environ-

mental issues came out as being more important.

___________

As without prejudice went to print so the news of the

destruction left in the wake of Hurricane Sandy, a picture of

which is on the front cover of the magazine, hit the head-

lines. The area affected by the hurricane covered more than

800km and, quite apart from the devas-

tating loss of life and homes, also saw

many areas come to a standstill.

Schools and businesses were closed,

public transport did not run, airports

shutdown and even the New York

Stock Exchange kept its doors tightly

closed. A wave that hit Manhattan’s

Battery Park in New York recorded a

nearly 14-foot tide, this smashed

Hurricane Donna’s 1960 waves by over

three feet. Of course it also brought to a

temporary halt the presidential cam-

paigns of President Obama and

Republican Mitt Romney. The resulting clean-up is likely to

provide jobs for many. Insurance companies, however, will

not be happy.

___________

On a lighter note – how many of you know that the bikini

was first worn in 1400BC? The mosaics of Villa Romana del

Casale in Italy show women wearing outfits that look exact-

ly like bikinis. On a legal note, in 1907Annette Kellerman,

an Australian swimmer was arrested for wearing a one-piece

costume considered too risqué – wonder how the tanga

would have been viewed?  �

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote
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Good verdict, dreadful damages
C O B U S  J O O S T E

After nearly 18 months of protracted trench-warfare between Apple and
Samsung’s formidable IP legal teams in the Northern District Court of
California, Judge Lucy Koh surrendered the matter to a panel of nine lay-
men and women. A mere 22 hours later the (well rested and fed) jury had
finished studying Judge Koh’s 109 page instructions and 26 pages of the
parties’ juror forms, answered all 56 factual and legal questions and ticked
all of the 250+ boxes of the baffling verdict form. In doing so the jury
managed to adjudicate on more than 700 legal arguments and delivered
30 different judgements.   

The result? An astonishing landslide victory for Apple and a simultane-
ous award of damages set precisely at $1 051 855 000 (R 8 613 000 000).
Not to be outdone in skill or efficiency, Judge Koh noticed a minor error
in calculation, after which Samsung received a 0.24% discount. The final
number: $1 049 343 540 (R 8 597 000 000). 

Which begs the question: how did the jury arrive at this precise figure?
And better yet, how is it possible to make such a finding so quickly? 

Patent law is, by far, the highest specialisation in law practised by only
the very brightest of legal-technical minds. For that reason, the lowliest
patent attorney must hold both an LLB and BEng, BSc or other technical
degree, complete his/her articles and a further four years of patent training
before admission.  As a result, the US Patent and Trademark Office is said
to contain the greatest concentration of the smartest people in the world. 

Therefore, to arrive at this expeditious verdict, the jury in this case must
have comprised nine (very) expert individuals. Or so you might think.

In fact, the jury contained only two engineers and four office workers
from technology companies. According to the jury foreman, Velvin Hogan
(50), the 20-year old member of the jury “provided most of the debate.” Of the
nine members, only seven hold any college degree while two members are
from the Philippines and one from India. According to a study by CNet, two

members of the jury are unem-
ployed while the others are
occupied as a bike-shop manager,
an electrical engineer, a munici-
pal worker, a human-resources
consultant, a marketing execu-
tive, a social worker, and a net-
work-operations employee. In
addition, only one member of
the jury owned an iPhone,
while none of the members
owned a Samsung smartphone. 

When asked why she was
considering buying an iPad,
one female member of the jury
said; "I love the technology. I
mean, you could sit around in the
yard and play with it. Apple
comes out with really, really nice stuff."

Therefore, clearly the jury did not arrive at its speedy decision quickly
by applying  expertise. Which suggests that perhaps the case was not quite
so difficult to decide. 

According to the jury, the video clips (illustrating the operation of the
disputed patents on both parties’ devices), Samsung’s damning internal
communications and a side-by-side comparison of the devices were instru-
mental to their findings. 

However, in addition to a series of software and design patent disputes,
Apple’s case also included claims of federal false designation of origin or
trade dress dilution (based on the visual similarity between the products),

A ll is fair in love and (patent) war but not, appar-
ently, when it comes to awarding damages in
patent litigation. 

IntellectualpropertyIntellectualproperty

Jooste
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federal and common law trademark infringement, federal and state unfair
(unlawful) competition and unjust (unjustified) enrichment. 

According to the jury, the plaintiff’s reports (Exhibits 44 and 46) were
of fundamental importance to their deliberations. The first, a 132 page
confidential internal report of Samsung’s Product Engineering Team, con-
tains hundreds of side-by-side comparisons between a Samsung smart-
phone and an iPhone, each of which examines the operation, design,
look and feel of a particular function followed by comments. The second,
a 94 page confidential internal document entitled Usability Evaluation
Results, contain further direct comparisons along with suggested improve-
ments such as to “provide a layout similar to that of iPhone” or “provide a fun
visual effect” identical to that of the iPhone. In total, these documents
request more than 200 visual, functional, design and aesthetic changes to
Samsung’s products in order to “move it closer” to the iPhone, according to
the contents of internal emails from Samsung executives.  

Therefore, there is no doubt that on the merits of the case the jury
returned the correct verdict. However, the same cannot be said for the
award of damages. 

According to the jury foreman, at the start of their deliberations the
jury’s mood was in favour of dismissal (a verdict in favour of Samsung to
dismiss the infringement suit). However, shortly thereafter this changed
(presumably with aid of the “wunderkind”-member’s expert guidance) and
the jury began studying the volume of financial statements, actual, hypo-
thetical and projected sales figures, market share indicators, product pene-
tration statistics and the myriad other documents upon which Apple’s
claim for damages, reasonable royalties and punitive damages were based. 

This was done, according to Hogan, in what sounds like a conveyor-
belt system. Each patent claim was decided individually with regard to
each of the (numerous) Samsung products, a finding made and an
amount of damages distilled from the financial evidence and testimony.
Wash, rinse and repeat 300 times (10 patents, 30 devices). 

It might sound simple, but it is definitely not. Patent damages are
awarded (theoretically) according to the sum-formula approach. Basically
this is a complex version of the negative damages method, which com-

pares the plaintiff’s current patrimonial position with the hypothetical
position had the infringement not occurred. However, under South
African law (where, of course, a judge quantifies the damages), the posi-
tive damages method is also applied after an enquiry into the damages has
been ordered and delivered. 

Thereafter the court is also required to consider the actual financial value
of the patent itself (a calculation that is notoriously difficult to make) by con-
sidering a wide range of factors including the patent-holder’s subjective posi-
tion, the market value of the patent and its current and future application. 

In addition, in all IP matters an award for reasonable royalties (in
addition to or as an alternative to damages) may be ordered. In this case,
the amount is calculated according to the license fees the respondent
would have been obliged to pay in order to make legitimate use of the
patent to the extent of the actual use in that particular case. 

At this point, even the hardiest of mathematicians’ heads would be
spinning. But not so for the Apple v Samsung jury – not only did they
manage to make sense of the evidence and complete all 300 calculations
in time, but they also had no trouble in determining the amount of dam-
ages/royalties for Apple’s additional claims of trade dress dilution.
Unfortunately, the jury’s assembly line system suffered a momentary soft-
ware glitch. As a result, their first verdict included an award of $2m in
damages for inducement while finding Samsung not liable for any induce-
ment – hence the 0.24% discount.     

Sadly, while completing its monkey-puzzle template verdict form, the
jury was not required to show their calculations.  Though this makes for a
good surprise and pleases the American sense for well-scripted dramatics,
it leaves the rest of the IP community baffled. It is, therefore, not surpris-
ing that this verdict seems like an emotive, large-scale, orchestrated exer-
cise at thumb-sucking. 
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Of course this is unfortunate – while indulging their love of the philo-
sophical “jury of your peers” idea, the US court has blown a gaping hole
in an otherwise sound judgement. America is not only the undisputed
world leader in the development of patent law to new technologies but, if
this case is anything to go by, also the most backward jurisdiction in IP
litigation. Indeed, one almost feels sorry for Samsung, almost. 

And after the dust has settled over the battlefield, only one thing
remains standing – the unimpeachable authority of the jury. And this is
NOT a good thing. 

The mobile patent war is far from over. In fact, Apple and Samsung
are currently embroiled in over 50 lawsuits in more than 10 countries.
However, except for the United States and Canada, in all of the other
jurisdictions where Apple is seeking a repeat performance, the jury system
in civil cases has either been abandoned or never applied. 

Therefore, the fact that Apple’s first notable victory in this battle was
won before a jury is no more likely to aid its foreign battles than the US’s
skill at international diplomacy is likely to prevent war.  

In fact, it is far likelier that cooler heads will prevail outside the US
and that the speed (and arbitrary quantification of damages) in this case
will give foreign courts reason to deliver an adverse judgement, or at least
a far lower amount of damages. Unfortunately, a court’s finding directly
influences the value of a patent in the mobile market and a lower calcula-
tion of damages will, in Apple’s case, lower the value of its patents and

concurrently the company’s market value. 
Meanwhile, in South Korea (Samsung’s home market), the court

found that Apple was infringing two of Samsung’s patents while Samsung
was infringing one of Apple’s patents. As a result, it imposed a national
sales ban on Apple's iPhone 3GS, iPhone 4, the iPad and the iPad 2. 

And then, less than a week after Apple announced its newest creation
(the iPhone 5), Samsung announced that it is preparing to sue Apple for
use of the LTE (long term evolution connectivity) patent technology in
the new iPhone. However, Samsung is not planning to use its home-
ground advantage in South Korea, but will take the fight to Apple in
Europe and the USA. 

Clearly, this is not the last we will hear from these trigger-happy giants
of the mobile industry. And there is a good chance of an appeal in the US
(also before a jury). One may only hope that before then a more transpar-
ent judgement will be delivered elsewhere so that we might learn more
about the law and less about the lives of nine (very) ordinary Americans. �

Jooste is a lecturer and Fellow of the Chair of Intellectual Property,
Faculty of Law, Stellenbosch University.

Read more about this and other matters on at: www.sun.ac.za/iplaw  

See the October issue of without prejudice p52
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Strange Bedfellows
L I K O N E L O  M A G A G U L A

Regardless of the end result of all the cases in different jurisdictions, what
is clear and will forever be imprinted in everyone’s mind is the impor-
tance of intellectual property rights and their value to the bottom line.
Nothing drives home this point as succinctly as the verdict handed down
in August 2012 by a jury in the San José District Court in the United
States ordering Samsung to pay Apple US$1049 343, 540  in damages. 

This legal saga also shows that intellectual property rights such as designs
and patents are territorial in nature. What can be held to be infringing rights
in one jurisdiction can be found not to be infringing rights when tested by a
court in a different jurisdiction. Testament to this is the fact that on August
24 2012, two courts, one in Seoul South-Korea and one in San José United
States reached two different conclusions on somewhat similar facts. 

The Seoul Court delivered a ruling that both Samsung and Apple had
infringed each other’s patents. It held that Samsung had not copied the
look and feel of the iPhone and that Apple had infringed Samsung’s wire-
less technology. Additionally, Samsung had infringed Apple’s zooming,
bounce-back on scrolling technology. Samsung and Apple were ordered
to pay damages. The court also called for a ban of sales in South-Korea on
some of the products of the two technology giants, including Galaxy S II
and iPhone 4 and Ipad 2. 

The ruling in South Korea is in
stark contrast to the findings in the
San José court where the jury found
against Samsung on almost all
grounds. In summary, Apple claimed
that Samsung had infringed: utility
patents which relate to specific,
novel user interface features (that is
“list scrolling and document translation,
scaling and rotation on touch screen
display”; “a method of displaying at
least a portion of a structured electronic
document”; and an application for
programming interfaces for scrolling
operations (zooming, bounce-back
on scrolling).

Apple further claimed that Samsung had also infringed its four design
patents – better known as aesthetic designs in South Africa. One of these
design patents was in relation to the ornamental look and feel of the Apple
electronic device with depictions of a four corner rounded tablet.  The
court found Samsung to have infringed most of Apples utility patents and
its design patents bar the design patent for the look and feel of the iPhone.

In order to put all this legal rhetoric of design patents and utility patents
into perspective, it is perhaps best to elucidate what is meant by “utility
patents” and “design patents.” In a nutshell, utility patents protect the tech-
nical functioning of the product (that is how the product functions). In
South Africa these are better described as patents.  A design patent on the
other hand is what is known as an aesthetic design. It protects the look or
the aesthetic features of an article, features which can be judged by the eye. 

The legal battle between Apple Inc. and Samsung
Electronics Co. can best be described as epic.
This war is being fought in a number of coun-

tries, including the United Kingdom, Australia, South-
Korea, and Japan, not to mention the United States. 

IntellectualpropertyIntellectualproperty

Magagula
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All this legal wrangling seems rather peculiar given the commercial
relationship between Apple and Samsung. Bloomberg reports that Apple
is Samsung’s biggest customer, making up to 8.8% of Samsungs’ revenue,
followed by Hewlett Packard at 3.2%. One cannot help but wonder what
impact the lawsuits will have on their commercial relationship. It remains
to be seen whether this will lead to a demise of what is, apparently, a very
lucrative arrangement for both parties.  

At this juncture one may ask what all these legal battles abroad mean

for South African consumers. Well, the answer lies in the principle of ter-
ritoriality touched on earlier. Much will depend on the registered designs
and patents the parties have secured in South Africa. Only time will tell
whether South African courts will become part of this epic saga. �

Magagula is a director at Norton Rose SA.

Refer the October issue of without prejudice p52
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Can you keep a secret?
J O H N  M C K N I G H T  

A good definition of know-how is:
An unregistered body of confidential and/or proprietary knowledge developed
over time which results in an optimised product or process.  It can include
technical information, manufacturing techniques, designs, specifications, for-
mulae, systems, processes, information concerning materials and marketing
and business information general.  It usually resides with key personnel and
is only of value whilst confidential.

Probably the most important part of this definition is the word “confi-
dential”.  Confidential information typically takes the form of two types of
information.First, there is “incomplete” intellectual property in the sense
that a product or process is still being developed and so is not in its final
form.  Disclosure of this non-final IP to third parties may be required to
fund further work or to attract some form of collaboration.

Second there is confidential information relating to the optimised run-
ning of the business.  This could be as mundane as an employee’s little
book of contacts to the preferred operating conditions of a plant which
may be tweaked in accordance with prevailing ambient conditions. 

As can be seen, know-how (including CI, trade secrets etc.) is as valu-
able a form of IP as the other four species, possibly even more so, and the
irony is that it is far more complicated and difficult to manage and protect
CI than it is the others forms of IP.

Whatever the nature of the information, the thorny issue of managing
confidential information boils down to two questions:  

How do we safeguard ours? and 
How do we respect that of others.

The disclosure of confidential information is governed by a contractual
relationship between the discloser and the recipient, be it tacit or express.
Though there have been cases in which a confidential relationship has
been implied into a relationship
between parties without this being
reduced to writing, it is preferable to
do so.  (In Bayer/PlasterBoard EPO
Technical Board of Appeal 602/91
(1996), an experiment conducted at
a competitor’s works was held to be
novelty, destroying a subsequent
patent application as the parties had
neither a tacit nor express duty to
maintain secrecy.) 

Any disclosure of confidential
information to third parties should,
of course, be governed by a written
secrecy undertaking known as a
Non-Disclosure Agreement (NDA)
(or Confidentiality Disclosure
Agreement (CDA)) and all employees should be governed by obligations
of confidentiality built into their terms of engagement.  

Written acknowledgement from the recipient that an obligation of
confidentiality has been accepted not only provides evidence of this posi-
tion but also provides a vehicle to customise the relationship, for example
to provide for:

the return of the information under predetermined conditions;
bans on certain conduct for defined periods of time;
permitting certain disclosures, for example, to fellow employees;
restricting use to a specific purpose, for example, evaluation; 
reverse engineering; and
indemnities.

Most importantly, the  agreement should include an “out” for the
recipient whereby the obligation of confidentiality falls away under cer-

If Intellectual Property is considered the genus, then
the Big 5 species must be patents, trade marks,
designs, copyright and know-how.  Of these,

know-how is probably the least understood but the
most ubiquitous.

McKnight 
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tain circumstances, for example, because they may be already doing that
work themselves.

As soon as we are talking contractual agreement between parties, we
are talking an almost infinite number of variables.  It is, therefore, very
important to understand that, when entering NDA negotiations, you
have many options, but once the NDA is signed off, most of these disap-
pear off the table unless reduced to the agreement.  Do not sign anything
you cannot guarantee observing.  Common sense, right?  Unfortunately,
not necessarily common practice.

So let’s talk about some of these options.  First question: which legal
entity will sign?  Next question:  do the rights and obligations extend up

the legal ownership chain, that is to parent companies?  Do they extend
sideways to affiliated companies in the corporate spider web?  What about
legal entities controlled or co-owned by the signing party;  do they have
rights and obligations under the agreement as well?

Staying with legal entities, what about different business units within
the corporate structure?  Does internal ring fencing work? (Ring fencing is
an administrative protocol which provides for the separation of different
business units or functions.) It is always advisable to be upfront about ring
fencing and provide for it in the NDA, if possible.  If information does cross
a ring fence you, as receiver of the information, must be able to show that
you did all you reasonably could to comply with the terms of the NDA.

Let’s talk about definitions in the NDA.  The definition of Confidential
Information is critical.  For example, does CI have to be valuable?  Does CI
have to be marked as confidential?  What is the difference between a trade
secret and CI?  As a discloser of CI, you should never divulge more than is
necessary (document sanitisation) and as a recipient of CI, you should
insist that any extraneous info supplied is not considered confidential.

Definition of the Purpose of the agreement is also crucial.  All NDAs
must be completed by legal function together with the technical function
which should provide crucial advice on the Purpose.  Both functions need
to take ownership of the agreement and periodically monitor (internally
and externally) for compliance.  

An NDA is a living thing and should be treated as such – just like a
pet. Forget about it and it may end up biting you before long.

Finally, if there is a problem with an NDA, it is vital that the problem

is not swept under the carpet but a full disclosure be made to legal ASAP.
I think we all appreciate just how much this takes on the day (to own up)
but it is in everyone’s interest that it is done.

Relief for breach of an NDA is always going to be injunctive, possibly
together with damages (and/or restitutive action), although how one
would begin to quantify damages would definitely be a fact based enquiry
which the discloser might not have the appetite for.

De jure, things seem pretty clear cut, but de facto, things often take a
different turn when enforcing confidentiality agreements.

In a recent case in Canada, a court ruled that an agreement signed by
an employee in which it was agreed that the employer’s confidential

information would not be disclosed to third par-
ties (either during or after her employment) did
not make it sufficiently clear what information
was confidential and on this basis the agreement
was held to be invalid.

Probably the best case of alleged breach of
confidentiality is the case of Mark Hurd, past
chairman, chief executive officer, and president
of Hewlett Packard (HP).  During his tenure at
HP, The New York Times said Hurd had "pulled off
one of the great rescue missions in American corpo-
rate history, refocusing the strife-ridden company and
leading it to five years of revenue gains and a stock
that soared 130 percent” but his downfall came
when he was accused of sexual harassment by a
former employee he had hired.  An internal
investigation cleared him of the allegations, but

revealed the incursion of ethically impeachable expenditures when he
was having an affair with the employee in question.

Hurd resigned off the back of the investigation citing “instances in
which I did not live up to the standards and principles of trust, respect and
integrity that I have espoused at HP,”  Having said that, he immediately
joined arch-rival Oracle Corporation as co-president and member of the
board. HP, as you might imagine, took great umbrage at his new position
and filed suit concluding that Hurd could not work at Oracle without dis-
closing in his daily duties as co-president the commercial secrets and
other confidential information of HP which he had (at numerous times
by way of NDA, CDA etc.) pledged not to disclose.

The eventual outcome was that HP accepted a US$14m settlement
from Hurd, thereby clearing the way for him to join Oracle.  It has been
said that HP were really only making a point to try and claw back some of
the US$36m golden handshake Hurd received when he left.
Nevertheless, this settlement definitely had a cooling effect on defections
in Silicon Valley.

In California it seems, you can lay an employee like a carpet, just don’t
fiddle your expenses while you are doing it.

But this decision has raised eyebrows because it flies in the face of the
commonly accepted position in the United States, namely that of the
“inevitable disclosure doctrine,” whereby it is assumed that employees who
accept positions with their former employer’s competitors will inevitably
breach their confidentiality obligations and should, therefore, be prohibited
from accepting those positions.
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Interestingly, in the United States, The Economic Espionage Act of
1996 deals with industrial espionage, for example the theft or misappro-
priation of a trade secret.  The Act makes the theft or misappropriation of
a trade secret a federal crime. The offence involves commercial informa-
tion, not classified or national defence information.

So, as a recipient of confidential information, are you bulletproof?
Certainly not.  While the discloser may face an uphill battle to recover
damages, an interdict preventing you from further acts of disclosure is not
far away.  This may not incur actual damages per se (apart from a nasty
costs order, possibly reputation in the market (can you be trusted) )
should always be considered, not to mention any business initiatives based
on unlawful use of the information that would grind to a halt.  (In
Certicom Corp. v Research In Motion it was held that the existence of a
confidentiality agreement between the two parties prohibited RIM from
using information it gained through its relationship with Certicom to
launch a hostile takeover bid.)

What can a recipient of confidential information do to mitigate its risks?
Employers who hire a competitor’s former employee should insist

he/she is given copies of all agreements executed for former employers
(and indeed put in protocols to ensure this happens).  The employer
should also monitor the employee’s job duties to ensure that the employee
is not exposed to situations which might give rise to a claim.

Employees who accept positions with competitors of former employers

should be vigilant to comply fully with obligations under existing agree-
ments, be careful not to inadvertently disclose confidential information of
their former employer, provide only the basic information (that is new
contact information) to existing contacts when they change jobs and
they should especially avoid forming or being part of a competing business
while still employed by a party with whom they intend to compete.

Ex-employers should conduct exit interviews and thereafter monitor
the movement of their former employees who had access to confidential
information and should not be shy to demand that new employers honour
the agreements that bind the new employee.  Ex-employers would also be
well advised to watch closely the business activities of the new employer
so they can detect when breaches of confidentiality that warrant legal
action may have occurred.

In all circumstances, it is important to play the ball and not the man,
however tempting it may be.

As a discloser of confidential information your options lie at an inter-
dict and possible damages (and possibly restitutive action).  Whether you
choose to go down a long and expense route of quantifying damages and
overcoming the burden of proof, well, that depends on you.

As Gore Vidal once said: "When anyone says to me, 'Can you keep a
secret?' I say, 'Why should I, if you can't?'" �

McKnight is a partner, Patent Department, Spoor & Fisher
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Lost soles
R E G G I E  D L A M I N I  A N D  R E F I L W E  N K G O D I  

The French fashion designer, Christian Louboutin is best known for his
emphasis on the otherwise largely ignored out-sole of the shoe.  Since the
introduction of his signature footwear to the fashion market in 1992
Louboutin’s shoes have been characterised by their most striking feature:
a bright, lacquered red out-sole, which almost always contrasts sharply
with the colour of the rest of the shoe.  

Since then, his shoes have grown in popularity, worn by various
celebrities and fashionistas.  Based on the fashion world’s recognition of
the red sole, in 2007 Louboutin filed a trade mark application in the
United States to protect his red sole trade mark.  The trade mark was reg-
istered in January 2008 and stated:

“the colour(s) red is/are claimed as a fea-
ture of the mark.  The mark consists of a
lacquered red sole on footwear”.
The written description was accompa-

nied by a diagram indicating the placement
of the colour: 

In 2011, YSL (Yves Saint Laurent) pre-
pared to market a line of “monochrome”
shoes in purple, green, yellow and red.  YSL
shoes in the monochrome style feature the
same colour on the entire shoe, so that the
red version is all red, including a red in-
sole, heel, upper, and out-sole. YSL main-
tained that it had, since the 1970’s, often
sold such shoes in red and other colours.  

When Louboutin’s fashion house learnt
that YSL was marketing and selling a

monochrome red shoe with a
red sole it immediately requested
the removal of the allegedly
infringing shoes from the mar-
ket.  Negotiations failed and
Louboutin sued, claiming trade
mark infringement and a likeli-
hood of consumer confusion

In order for a trade mark to
be protectable, and enforceable,
it must be “distinctive.”  A mark
is said to be inherently distinc-
tive if its intrinsic nature serves
to identify the origin or source
of the goods.  If a mark is not

inherently distinctive it may nonetheless “acquire” distinctiveness as a
result of sustained use.  A mark has acquired distinctiveness when, in the
minds of the buying public, the primary significance of the mark, such as
red soles, is to identify the origin or source of the product.  Only if the
plaintiff’s trade mark is distinctive will a court grant a remedy should the
defendant’s use of a similar mark be likely to cause consumer confusion.

Though a single colour, standing alone, can almost never be inherently
distinctive because it does not “almost automatically identify a brand or
source of origin,” a colour as used in a specific context is capable of acquir-
ing distinctiveness.  Over time, customers may come to recognise a specif-
ic colour on a product or its packaging, especially a colour that seems
unusual in a particular context, as serving or functioning as a brand.

In the case of a single colour trade mark, therefore, distinctiveness
must generally be proved by demonstrating that the mark has acquired
“secondary meaning,” in other words that it serves to indicate origin.  In
the specific context of the fashion industry, a single colour may acquire
secondary meaning and therefore serve as a trade mark or source identifier
if it is used so consistently and prominently by a particular designer that it
becomes a symbol, whose primary significance is to identify the source of
the product.  

Whether a mark has acquired distinctiveness is always a factual
enquiry. The critical question is whether the average consumer is moved
in any degree to buy an article because of its source.  Factors that are rele-
vant in determining secondary meaning include:

advertising expenditure, 
consumer studies linking the mark to a particular source, 
media coverage of the product, 
sales success, 
attempts to imitate the mark, and 
the length and exclusivity of the mark’s use.  

In a world in which stilettos are among the most
desirable possessions a modern woman can own,
it is no wonder that the designer-shoe market has

become increasingly competitive. In an effort to add a
distinctive element to their products, designers are
increasingly aware of the role of colour in distinguishing
their goods. However, when it comes to enforcement of
colour trade marks this can be a tricky business, as
seen recently in the judgement of the United States
Court of Appeals in Christian Louboutin S.A. v Yves
Saint Laurent Am. Holding, Inc.

IntellectualpropertyIntellectualproperty
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In the Louboutin case, the court
found that Louboutin had invested
substantial amounts of capital build-
ing a reputation and goodwill, as
well as promoting its claim to exclu-
sive ownership of the trade mark as
its signature in women’s high fash-
ion footwear.  Even YSL’s Chief
Executive Officer had acknowl-
edged that “in the fashion or luxury
world, it is absolutely clear that YSL
recognizes the notoriety of the distinc-
tive signature constituted by the red
sole of the Louboutin models in con-
trast with the general presentation of
the model, particularly its upper, and
so for all shades of red.”  

By placing the colour red in a
context that seems unusual and
deliberately tying that colour to his
product, Louboutin had created an
identifying mark firmly associated
with his brand which, to those in
the know, instantly denotes his
shoes’ source.  As a result, the court
held that the lacquered red out-sole,
as applied to a shoe with an upper
of a different colour, has come to
identify and distinguish the
Louboutin brand and is, therefore, a
distinctive symbol that qualifies for
trade mark protection. 

Evidence, however, failed to demonstrate that the secondary meaning
of the red sole trade mark extends to uses in which the red sole does not
contrast with the upper – in other words, the effect that the red sole trade
mark had when used on a monochromatic shoe was not apparent . It is
the contrast between the sole and the upper that causes the sole to distin-

guish Louboutin creations.  Louboutin’s own consumer surveys showed
that when customers were shown the YSL monochrome red shoe, of
those buyers who misidentified the pictured shoes as Louboutin-made,
nearly everyone cited the red sole of the shoe, rather than its general red
colour.  Accordingly the use of red on the out-sole of a red shoe was not a
use of the red sole Louboutin trade mark. 

It seems when it comes to trade marks colour will always be “no man’s
land” and the hurdle lies in the ability of the person claiming the particu-
lar colour as trade mark, to prove that the particular colour has become
sufficiently distinctive in relation to his brand. �

Dlamini is an associate and Nkgodi a candidate attorney. The 
article was approved by Faan Wolvaardt, Trade Mark Manager with
Spoor & Fisher

Both parties claimed victory after the September judgement by the US
Court of Appeals (that Yves Saint Laurent could continue selling shoes
with red soles – as long as the whole shoe is red) and the Second Circuit
Court (that Louboutin retains the exclusive right to use the colour red on
the out-sole of its shoes when the outer portion is any colour other than
red). The lawyer representing YSL, David Bernstein, said “This is a com-
plete win for YSL.” While Harley Lewin, the Louboutin lawyer, said that
the brand was tremendously pleased with the decision which will enable
Louboutin “to protect a life’s work as the same is embodied in the red sole
found on his women’s luxury shoes.” That was not the end however; case
No 11-3303 (that included counterclaims from YSL) was due to be heard
in a district court. But in mid-October David Bernstein announced that
YSL had asked a federal judge to dismiss the six counterclaims it had filed
against Louboutin – four for trade mark rights, the other two for tortious
interference and unfair competition. He said “Without prejudice means
we have the right to re-file claims to cancel the trademark if Louboutin
challenges us again with respect to our designs.” Bernstein added YSL
wanted “to end what was left of the litigation and refocus its energies on
its business and its creative designs.” – Editor

“Whose red is it anyway?” p10 of the October 2011 issue of without preju-
dice

Dlamini 

Nkgodi 
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Patents: a ticket to ride for South
African technology companies
C H R I S  B U L L

In the modern world billions of dollars of royalties accrue on an annual
basis to owners of intellectual property. These intellectual property
rights cover many areas of the global economy: the internet, banking
systems, technology, pharmaceuticals, music, films and luxury goods, to
name but a few.

South African companies wanting to compete in international mar-
kets need to take cognisance of these issues; without using patents and
intellectual property rights to their advantage they simply don’t “hold a
ticket to ride.” 

South African companies lag their competitors in the developing
world in making use of patents as an important business tool for gener-
ating revenue from technologies they have developed. Growth in
patenting activity in the other BRICS countries (Brazil, Russia, India
and China) has far outstripped the growth in patenting activity by
South African companies.  As a result South African companies are not
participating in this deep, rich stream of revenue and the benefits created
from monopolies established by patents.

The United States has been the leader in this field for some time. It
now earns almost as much in royalty and licence fee payments from
abroad as from its agricultural exports. In Africa, the United States and
Europe continue to dominate patenting activity, however, China is
starting to increase its level of patenting activity in Africa. 

With a few notable exceptions, South African companies are largely
ignoring the use of patents as a business tool. Some would argue that
the level of innovation in South Africa has declined in recent decades.
What is beyond doubt though is that the level of patenting activity by
South African companies is not nearly as focused and prevalent as that

of their competitors in the United States, Europe, China and India.
This wouldn’t be an issue if companies from these countries confined
their patenting activities to their own markets but the challenge is that
they are carving-out meaningful areas of patent real estate in Africa. In
other words, they are laying the groundwork for the dominance of their
technologies and businesses in these markets for years to come.

Filing patent applications is only the start in this process. Securing
the grant of the patents with meaningful, commercial protection is the
ultimate objective. Patent
applications are not particu-
larly useful commercial assets
until they have proceeded to
grant, at which stage their
value increases significantly.
As with any business asset
though, patents need to be
part of a well thought
through business strategy,
supported by the necessary
assets and people to realise
the strategy. 

In short, an appropriate
response to the challenges
and opportunities offered by
the patenting process is not
simply to increase the num-
ber of patent applications
that are filed. This can result
in significant patenting costs being incurred, which will not add to
shareholder value. A patenting strategy needs to be developed in
conjunction with a carefully selected group of patent attorneys,
directed towards securing patent rights, which will support charging
premium prices for the company’s good or services, or will open up
the possibility of additional revenue streams through licensing and
joint ventures. 

The advisers chosen to lead this process should not only have the
necessary patent and technical skills to handle the patent filings but
also the broader commercial skills necessary to realise the end objectives
of deriving meaningful commercial benefits from these patents. �

Bull is a director, Intellectual Property Department, Edward Nathan
Sonnenbergs

As South African companies look to expand into
international markets their use of patent and
intellectual property systems becomes increas-

ingly important. Early European shipping merchants were
required to hold “letters patent” from their monarchs
before they were allowed to develop new trade routes. In
return for these letters patent the merchants sent royalties
back to the monarch for the use of his name and authority.
In modern times patents are granted for inventions, though
they aren’t as different as one might initially think from the
original letters patent granted by monarchs for trade.

IntellectualpropertyIntellectualproperty

Bull
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Oh! Those wrinkles
S A R A - J A N E  P L U K E  A N D  W I M  A L B E R T S

After moving through various levels, the dispute came before the General
Court of the European Union, which ruled in favour of Allergan.  The
provision then in force was article 8(5) of Council Regulation (EC) (No
40/94 of December 20 1993) on the Community trade mark, which pro-
vides for the opposition of an application if the mark applied for would
take unfair advantage of, or be detrimental to, the distinctive character or
the repute of the earlier trade mark.

With regard to the comparison of marks, the CJEU stated the following:
“32  In essence, the General Court upheld the reasoning of the Board of
Appeal, which had taken into consideration, for the purposes of assessing the
similarity of the marks at issue, the fact that the prefix ‘boto’ is common to
those marks. According to the General Court, the syllable ‘bot’ has no par-
ticular meaning and, contrary to the assertion made by Helena Rubinstein
and L’Oréal, does not refer to the botulinum toxin, the active ingredient of
the pharmaceutical product sold by Allergan. The General Court added that
no particular reason had been given to explain why it was preferable to take
into consideration the syllable ‘bot’ rather than the prefix ‘boto’ taken into
consideration by the Board of Appeal.” 

Importantly, however, the General Court observed – as quoted in the
CJEU ruling - that:

“33…[E]ven if the sign ‘BOTOX’ could be broken down into ‘bo’ for ‘bot-
ulinum’ and ‘tox’ for ‘toxin’ in reference to the active ingredient which it
uses, that sign would then have acquired a distinctive character, inherent or
through use, in the United Kingdom at the very least.” 

It was noted that there is a high degree of public awareness of BOTOX,
that cosmetics and pharmaceutical products for the treatment of wrinkles

are “related market sectors,” and
that consequently the public
will make a link between the
respective marks and BOTOX
(even before associating it with
“botulinum” - paragraph 36).
Helena Rubinstein and L’Oréal
also argued that it must be per-
missible for an applicant to
include in the mark applied for,
an element which forms part of
an earlier mark owned by a
third party to the extent that
that common element is
descriptive. However, the pre-
fix “bot” or “boto” was found
not to be descriptive (para-
graph 88 of the CJEU judge-
ment).   

The CJEU also noted that
Helena Rubinstein and L’Oréal
admitted at the hearing that,
even though their products did
not contain the botulinum
toxin, “they nevertheless intended
to take advantage of the image
which was associated with that
product, which was to be found
in the trade mark BOTOX, a
trade mark which is unique in
that regard.” (paragraph 39 of
the CJEU ruling).  The finding
that a parasitic intent was
absent was accordingly rejected
(paragraph 97 of the CJEU
decision).  In conclusion, hav-
ing regard to all the arguments, the appeal was rejected, meaning that in
the court’s view the disputed marks sought to take advantage of the dis-
tinctive character and reputation acquired by the BOTOX trade mark.

Standing in the middle of the room or judgement is a large elephant,
asking the question whether the BOTOX “trade mark” has not perhaps
become generic.  The issue was of course not raised directly, but alluded
to in relation to the origin of the BOTOX trade mark.  On what ground
can such an attack be based in South Africa?  In this regard s10(2(c) of
the Trade Marks Act 194 of 1993 determines the following:

An organic chemist’s view of the “lead compound” 
argument

In Helena Rubinstein SNC and L’Oréal SA v Allergan
Inc., Case C‑100/11 P, a judgement of the Court of
Justice of the European Union (CJEU), dated May 10

2012, Helena Rubinstein filed an application for
BOTOLIST, and L’Oréal filed an application for BOTOCYL,
and obtained registration.  Both marks were filed in class
3, which includes cosmetics.  Allergan launched expunge-
ment proceedings based on its BOTOX mark registered
chiefly in class 5 in relation to, among others, pharmaceu-
tical preparations for the treatment of wrinkles.

IntellectualpropertyIntellectualproperty
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“The following marks shall not be registered as trade marks or, if registered,
shall…be liable to be removed from the register:
…
(2) a mark which—
…
(c) consists exclusively of a sign or an indication which has become custom-

ary in the current language or in the bona fide and established practices
of the trade;”

What should be noted though, is that “trade” does not refer to traders,
but to consumers of the product (Webster and Page South African Law of
Trade Marks (1997) paragraph 3.51.5).  The authors also provide (para-
graph 3.51.5, emphasis added) the following perspective:  

“Morcom points out that the [similar section in the British Act) is intended to
enable applications for signs which have become generic or have come into gen-
eral use in the trade to be refused. He writes that the words “of the trade” in the
corresponding section of the United Kingdom Act appear to qualify the words
“which have become customary in the current language” as well as “the bona
fide and established practices”. Thus where, as not infrequently happens with
some well-known trade marks which were first adopted for a new product, a
trade mark is misused in the sense of being used as the name of the product, the
mark should not be regarded as being “customary in the current language.” 

Only if the mark falls into descriptive use in the trade, for example
through the failure of the proprietor to police it effectively, should reg-
istration be refused.

The phrase emphasised was confirmed, in a South African context, in
Luster Products Inc v Magic Style Sales CC 1997 3 SA 13 (A).  The decisive
factor thus seems to be action by the proprietor. If a mark is on the verge
of becoming generic, but the proprietor is still fiercely battling perceived
infringers, s10(1)(c) will seemingly not apply.  But is this real?  If the issue
of distinctiveness is truly a factual question, should it not be just that?  

Assuming, for argument’s sake, that BOTOX is perceived by consumers
to refer to a type of treatment for wrinkles, and not as identifying a product
from a particular source, a non-distinctive mark would remain on the
Register.  Ironically, Webster and Page (paragraph 3.51.5) remarks that

“One can pose the question – ‘If a sign or indication has become customary
(which is a purely factual question relating to the present time) how can it, at the
same time, be shown that it has in fact become capable of distinguishing?’ In such
a case the proviso would appear not to apply.” The BOTOX could indeed be
generic but it is not competent to challenge the fact that it lost its distinc-
tiveness, hence it is presumed to be, in fact, capable of distinguishing.    

A better approach is contained in s24 of the Australian Trade Marks
Act of 1995, which reads:      

“(1) This section applies if a registered trade mark consists of, or contains, a
sign that, after the date of registration of the trade mark, becomes gen-
erally accepted within the relevant trade as the sign that describes or is
the name of an article, substance or service. 

(2)  If the trade mark consists of the sign, the registered owner: 
(a)  does not have any exclusive rights to use, or authorise other per-

sons to use, the trade mark in relation to: 
(i)  the article or substance or other goods of the same descrip-

tion;…and
(b)  is taken to have ceased to have those exclusive rights…”

One can also refer, by way of analogy, to s25.  This section applies if
the mark is the name of an article or substance formerly exploited under a
patent; it is at least two years since the patent has expired; and the mark
is the only commonly known way to describe or identify the article.  At
that stage the proprietor will be taken to have ceased to have exclusive
user rights.

In conclusion, it thus appears that it is not so easy to have a mark
expunged on the basis of it being seen to be generic.  Members of the
public sometimes remark that “Google”, for instance, has become generic,
but to establish that formally can be a difficult task.  So, for the time
being, BOTOX® will probably stay safely on the Register, and “getting
botox” would cause legal wrinkles, if the proprietor has its way.

Pluke is managing partner of SJ Pluke Attorneys and Alberts a profes-
sor of law at the University of Johannesburg and a consultant to SJ
Pluke Attorneys    
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Doomed without clear and 
compelling evidence 
K H U L E K A N I  D U M I S A  A N D  A M Y  K I N G

In an application for removal of two trade marks on the grounds of non-use,
the Supreme Court of Appeal, in the recent judgement of New Balance
Athletic Shoe Inc v DajeeNO 251/11 (2012) ZASCA 3, examined the burden
of proof required to defeat an application under s27(1)(b). 

The trade mark owner is required
to demonstrate clear and unambiguous
evidence that there had been bona
fide use during the relevant time. 

The late Mr Dajee was the propri-
etor of a registered trade mark for
POSTURE FOUNDATION – PF.
New Balance Inc, a foreign entity,
was the proprietor of registrations for
the trade marks P-F FLYERS and P-F
in South Africa.

In August 2005 New Balance Inc
signalled its intention to promote
footwear in South Africa bearing the
trade marks P–F and P–F FLYERS.
New Balance Inc intended to use
these trade marks in association with
the phrase POSTURE FOUNDATION. Since Dajee was the owner of POS-
TURE FOUNDATION PF, he was naturally opposed to this.   Mr Dajee was
obliged to apply for expungement of the registered trade marks P-F and P-F
FLYERS as a condition precedent to preventing New Balance Inc from using
what was effectively POSTURE FOUNDATION P-F in its promotion.

Since Dajee’s application was based on allegations of non-use pursuant to
s27(1)(b), New Balance Inc bore the onus of proving that it had used the two

marks, P-F and P-F Flyers, during the five year period in question.  As is apparent
from the judgement, the evidence presented by New Balance Inc was sparse.

Relying on Falkie NO v CCII Systems (Pty) Ltd 2006 (4) SA 326 (SCA),
the court went on to say that where a proprietor alleges it has used a trade
mark, it cannot expect evidential burden will be discharged by allegations
that are sparse, ambiguous and lacking in conviction.

New Balance Inc had provided affidavits stating that sales of the products
carrying the trade marks had taken place ‘during the past five years’ and ‘during
at least the past four years.’  The court noted this meant that the sales could

have taken place outside the material
time, just as much as they could have
taken place during the material time.
As a consequence of the ambiguity,
despite corroborating affidavits, the
evidence as a whole lacked unam-
biguous facts evidence which was
required to bring the matter within
the terms of the section

In conclusion the court held that
the ambiguous affidavits put up by
New Balance Inc were not sufficient
to prove that the trade mark had
been used during the material time.
In the absence of clear and unam-
biguous proof by way of relevant doc-
umentation that: 

the trade marks had been used in relation to the purpose for which they
were registered; and 
that they had been so used during the material time, 

the trade marks were liable to be removed from the register. 

The court’s position in this case sends a clear warning to litigants seeking
to defend applications for the removal of trade marks.  Evidence presented in
the form of an affidavit must be substantiated by the facts.  Litigants must be
able to demonstrate, with supporting documentation where possible, actual
use during the five years in contention.  It is clear from this judgement that
simply to state that there was some use of the trade mark will be insufficient
to resist a s27(1)(b) application.  �

Dumisa is an associate and King a candidate attorney at Norton Rose SA

Refer without prejudice p54 – October 2012

Securing registration of a trade mark does not
guarantee an endless monopoly in the mark.  In
terms of s27(1)(b) of the Trade Marks Act, a regis-

tered trade mark may be removed from the register on
the ground of non-use if, up to the date three months
before the date of the application for removal, a continu-
ous period of five years or longer has elapsed from the
date of registration, during which the trade mark was
registered and there was no bona fide use of the mark.

IntellectualpropertyIntellectualproperty
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(Sic!!) Losing property rights 
through divisional applications
D A N I E  P I E N A A R  

s37 of the South African Patents Act provides for the filing of so-called
divisional applications and reads as follows:
“Procedure in case of amendment of application or lodging of fresh
application
(1)  Where at any time after an application has been lodged at the patent office

and before it is accepted, a fresh application is made in the prescribed
manner by the same applicant in respect of part of the matter disclosed in
the first-mentioned application, the registrar may, on application made to
him in the prescribed manner before that application is accepted, direct
that such fresh application be ante-dated to a date not earlier than
the date on which the first-mentioned application was so lodged.

(2)  A patent granted on such fresh application shall not be revoked or inval-
idated on the ground only that the invention claimed in such fresh appli-
cation is not new having regard to the matter disclosed in the first-men-
tioned application.”

Based on this section, a divisional application can be divided out of a
prior filed parent application (for example, a PCT national phase applica-
tion), provided the parent application has not yet been accepted. 

For the divisional application to obtain the same priority rights as the
parent application, the last part of ss37(1) states that the divisional appli-
cation can be ante-dated to the lodging date of the parent application
which, where the parent application is a PCT national phase application,
is the international filing date in terms of s43F(3)(fA). By ante-dating the
divisional application to the international filing date of the parent appli-
cation, the ante-dated filing date will then in all likelihood be within the
12-month convention period from the filing date of the priority docu-

ment of the parent application. This means that the divisional applica-
tion will be able to claim convention priority from the parent applica-
tion’s priority document. 

A divisional application should in essence, therefore, be treated as a con-
vention application, which should be ante-dated in order to claim conven-
tion priority from the parent application’s priority document.

A potential problem arises where an applicant wishes to file a second
(or further) divisional application. More specifically, the question in this
instance is whether the second divisional application must, in terms of
the Patent Act, be divided out of the parent application, or whether it
can rather be divided out of the first divisional application. 

This issue is often encountered in practice as the parent application is
frequently further in its prosecution
than the first divisional application
(due to its earlier physical filing date
at the Patent Office). An applicant
may, for instance, wish to file a sec-
ond divisional application at a stage
where the first divisional application
is still pending but where the parent
application has already been accept-
ed (or even granted).

If the second divisional applica-
tion is divided out of the first divi-
sional application, then the “first-
mentioned application” referred to in
s37(1) will be the first divisional
application. The question then is
whether “the date on which the first

application was so lodged” is the actual physical filing date of the first division-
al application or whether it is the ante-dated filing date. If it is the physical
filing date, then the second divisional application will only be able to be
ante-dated to that date, which means that it will probably not be able to
claim convention priority from the parent application’s priority document.

In order to avoid any potential argument down the line regarding the
validity of the divisional application’s priority claim, clients should  be advised
that if they foresee the possibility of filing two or more divisional applications,
the acceptance of the parent application should be delayed. This will enable
all divisional applications to be based on the parent application. �

Pienaar is a professional assistant, Patent Department. The article
was verified by Russell Bagnall, a partner.  

When filing and prosecuting PCT national
phase patent applications for foreign clients
in South Africa, patent attorneys are often, at

a later stage, instructed to file one or more so-called
divisional applications in respect of part of the matter
disclosed in the first-mentioned application (for example,
in order to pursue claims of a different scope). This arti-
cle aims to emphasise  that, due to the unique nature of
these applications, care should be taken when filing
them in order to ensure they retain the same priority
rights as the parent application. 
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MOIs and filing

In terms of s16(9) of the Companies Act, an amendment to the memo-
randum of incorporation (MOI) of a company (other than amendments
relating to the name of the company) takes effect on the  later of the date
and time at which the Notice of Amendment was filed; or the date, if
any, set out in the Notice of Amendment.  The question that arises is:
when is a document considered to have been filed as prescribed by the
Companies Act? 

The concept of "filing," as prescribed by the Companies Act, is critical,
as the moment when an amendment to an MOI is considered to be effec-
tive often has a material effect on the timing of commercial transactions.
Filing could either be interpreted as occurring upon delivery of the docu-
ment to CIPC (the delivery approach), or upon the acceptance of the fil-
ing of the document by CIPC (the acceptance approach).  Transactions
that require a company to amend its MOI, for reasons including, inter alia,
amending shareholder rights or creating new classes of shares, may be
affected by the acceptance approach of the meaning of the word "filing."  

For example, a transaction in which funding is to be provided by way
of an issue of preference shares will require an amendment to the MOI
before funding flows in order to create and issue the preference shares,

"Filing" and "delivery": the delivery approach

"File" is defined in s1 of the Companies Act as "delivery of the prescribed
document in the manner and form prescribed for that document" (own empha-
sis).  As a result of this definition, Werksmans has expressed the view
(quoted in the non-binding opinion) that mere delivery of the Notice of
Amendment, together with the prescribed forms and fees, to the CIPC is
sufficient to constitute filing. 

The term "deliver" is not defined in the Companies Act, but s7(2) pro-
vides that:

“a document delivered by a method listed in the second column of Table CR
3 must be regarded as having been delivered to the intended recipient—
(a) on the date and at the time shown opposite that method, in the third col-

umn of that table; or

(b) if the date and time for the delivery
of a document referred to in Table
CR 3 to a regulatory agency is
outside of the office hours of that
regulatory agency, as set out in
regulation 165 (2), that document
will be deemed to have been deliv-
ered on the next business day, sub-
ject to regulation 165 (3).”

Table CR 3 provides that when a
document has been handed to the
CIPC, the date and time of deemed
delivery is the date and time noted
in a receipt issued by the CIPC.

Werksmans contends that receipt
of the filing issued by CIPC on the date of filing is merely of an administra-
tive nature and a refusal by CIPC to issue a receipt does not affect the fact
that the amendment became effective on the date of delivery to CIPC.  

CIPC's non-binding opinion: the acceptance approach

CIPC responded to Werksmans’ view by issuing the non-binding opinion.
In  this it stated that a mere delivery of the Notice of Amendment to
CIPC it is not sufficient to render an amendment to an MOI effective
and does not constitute filing. Filing will only occur when the documents
are "accepted" by CIPC.  

CIPC, therefore, requires acceptance of an amendment to an MOI
before it is to be considered complete and effective. In an attempt to justify
its view, CIPC identified various circumstances wherein a filed document -
and thus an amendment of an MOI - could be rejected. These include 

when the prescribed fee is unpaid; 
the required information is incomplete; 
if the company cannot properly be identified; 
if the document/ form is unsigned; 
if CIPC is unable to confirm the identity of the person filing the docu-
ment/ form; or 
if the authority of a person filing the document/ form is unverified.

Note, however, that the parties are free to rectify their error and re-
lodge the documents with CIPC, which, once it is satisfied with the
amendment documentation, will accept the filing with effect from the
date of the filing or the date stated in the Notice of Amendment.

Turning to precedents

In terms of common law and case law, the word "file" is defined as "personal
delivery of a document to an office where the document is proposed to be filed"

That word “filing”
K A T E  T E U B N E R

On November 2 2011 the Companies and
Intellectual Property Commission (CIPC) released
a non-binding opinion1 regarding the interpreta-

tion of s16(9) of the Companies Act ( 71 of 2008). In this
opinion, the CIPC sets out the meaning of "filing" and
extends the definition of the term from how it is currently
defined in the Companies Act. 

CompanylawCompanylaw

Teubner
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(per Mason J in Cliffe & Bekker v Registrar of the Supreme Court 1914 TPD
359 and Claasen's The Dictionary of Legal Words and Phrases).  

Whereas CIPC acknowledges the traditional understanding of the
term “filing,” it expressly states that it is insufficient in this context. This
is because CIPC, as an office of company records, is obliged to verify com-
pany information that entails acceptance in addition to filing.  

While CIPC's proactive role in regulating company documents filed
with it is commendable, its timing is unfortunate.  In a notice issued earlier
this year, CIPC reported that “due to the extremely high volume of applica-
tions of this nature (CoR 15.2)” it wished to provide its customers with “inter-
im turn-around times until the end of June 2012,” and provided that it may
take up to 50 working days for an amendment to an MOI to be processed.
This delay has already had detrimental effects to timing of transactions
and will continue to do so.  

Filing and the 1973 Act

The term "file" was not used and therefore not defined in the old
Companies Act (61 of 1973), but a brief analysis of it is useful in placing
the topic in context. 

Under the 1973 Act, all special resolutions had to be registered with
the predecessor to CIPC, namely the Companies and Intellectual
Property Registration Office (CIPRO). The 1973 Act clearly specified
that special resolutions were to be registered by CIPRO to be effective. 

s63(1) of the 1973 Act for example, which concerns the registration of
memorandum and articles, reads, "If a memorandum and articles complying
with the requirements of this Act are lodged with the Registrar in the man-
ner prescribed, he or she shall upon payment of the prescribed fee, register

such memorandum and articles” (own emphasis). 
In practice, the special resolution would be delivered to CIPRO along

with the prescribed fee following which CIPRO would provide a stamped
receipt of acknowledgement, peruse the document and provide proof of
registration. Compliance with s63(1) would ensure that the amendment
became effective on the date of registration. Under the 1973 Act, regis-
tration of a special resolution could take anywhere up to a month.

In conclusion

In terms of s187 of the Companies Act, CIPC is empowered to ensure
compliance with the  Act.  To the extent that a document does not com-
ply with the requirements prescribed by the Companies Act and its regu-
lations, CIPC may, therefore, reasonably refuse to file it.  However, given
the timing delays announced by CIPC, parties may elect to take the
delivery approach and may assume that their amendments to the MOI
became effective upon delivery of the requisite documentation to CIPC.
Parties that are providing funding to the company will, however, probably
want to take an acceptance approach and follow CIPC's opinion.

Both the conservative and delivery approach pose risks: should the
parties opt for the view that mere delivery is required, then they risk
CIPC rejecting their amendments.  If the parties are more conservative,
what they risk is that their transaction may only be effective up to 50
working days later.  

With time being money in the commercial world, it is important that
parties understand the risks of both approaches. �

Teubner is an associate with Webber Wentzel
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1 The non-binding opinion is issued in terms of section 188(2)(b) of the Companies Act and is available on the CIPC website (www.cipc.co.za).

On August 21 2012,  Sutherland J handed down the judgement in
ABSA Bank Limited (applicant) and Newcity Group (Pty) Ltd (respon-
dent).  This application was under case 45670/2011 and was for the final
winding up of Newcity Group.

Case 28615/2012, a separate but connected matter where the appli-
cant was Chaim Cohen, the sole shareholder and director of Newcity, was

for an order to begin business rescue proceedings pursuant to s131(1) of
the Companies Act (71 of 2008).  The second respondent, ABSA Bank
Limited, opposed the application for an order to begin business rescue
proceedings.

What makes this case particularly interesting is that the judge decided
the business rescue application brought by Cohen should be branded as
an abuse and the business rescue application was dismissed.

The judge then had to consider whether the provisional order of liqui-
dation of Newcity Group obtained in case 45670/2011 should be con-
firmed or discharged.  Up to now, the courts have, unless a proper and
motivated business rescue plan is pleaded which demonstrates a reason-
able prospect for rescuing the company, consistently dismissed the busi-
ness rescue application and liquidated the company, relief being granted
under s131(4)(b).

A new direction
K E I T H  B R A A T V E D T  

Arecent case in which a business rescue applica-
tion was dismissed has, despite the dismissal,
thrown a different light on the approach of  the

courts to financially distressed companies. 
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The facts as found by the
judge showed that Cohen had
been adopting a strategy which
effectively "paralysed the liquida-
tion application."  This strategy
was to bring business rescue
applications at the appropriate
stage, relying on s131(6) of
Act 71 of 2008. This subsec-
tion provides that the business
rescue application will suspend
the liquidation proceedings
until the court has adjudicated
on the business rescue proceed-
ings or the proceedings have
ended.  

The judge carefully analysed
the business rescue application

and commented that it was common cause that there was an inability to
pay all the debts of Newcity but that the value of the assets of Newcity
did indeed exceed its liabilities.  The essence of the business rescue appli-
cation was that the rescue plan was a programme to make payment to
ABSA in full at various times in the future.  The plan was based on the
realisation of Newcity’s assets.

The judge, correctly in my view, analysed the thrust of the intended
business rescue plan.  He also emphasised that a close scrutiny of the actual
rescue platform presented and the rationale mounted on that platform was
required in order for the court to determine whether the proper threshold
had been met; namely whether there is a reasonable prospect of achieving
a rescue through statutory objectives.

He found that on the evidence the business rescue application was
most certainly not genuine.  He made a point of saying that there had
been a pattern of non-disclosure by Cohen and raised certain factual
issues in support of this.

The judge is to be applauded for how he dealt with the business rescue
application and applied the extremely informative and correct judgement
in Southern Palace Investments 265 (Pty) Ltd v Midnight Storm Investments
386 (Pty) Ltd 2012 (2) SA 423.

One would then have expected the judge to have confirmed the provi-
sional winding up order under case 45670/2011, as the courts had generally
adopted an approach that winding up automatically follows the refusal of
a business rescue application. 

In this case, he pondered the dilemma of whether to confirm or dis-
charge the provisional liquidation order.  Correctly so, the he emphasised
that the court's power in terms of s344 (Act 61 of 1973) is discretionary
and referred to SAA Distributors (Pty) Ltd v Sport en Spel (Edms) Bpk 1973
(3) SA 371, where it was stated that the court's power to grant a winding
up order is a discretionary power, irrespective of the ground upon which
the order is sought.

The judge quoted Re J D Swaine Limited 1965 (2) ALL ER 761 and
emphasised that because the court's power is discretionary, previous deci-
sions as to the circumstances in which the power will be exercised merely
lay down guidelines as to the proper considerations to be taken into

Braatvedt 
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account. One of these major considerations was the interests of the major
creditor, ABSA Bank.

The discretion of the court needs to be carefully exercised but the fun-
damental principle that a creditor is entitled ex debito justitiae to a winding
up order where the company cannot pay its creditors must not be forgot-
ten.  ABSA’s claim to obtain a winding up order was termed by the judge
as an "entitlement" and not a right.  In my view, the interesting and
refreshing conclusion showed  whether the ex debito justitiae doctrine can
be sustained in light of the inevitable shift from a creditor-friendly to a
debtor-friendly society.  He stated in paragraph 31 of the judgement that
…"the advent of the Companies Act, 2008, means the age of creditor supremacy
is over."

Importantly, the judge quoted Contract Forwarding (Pty) Ltd v Chesterfin
(Pty) Ltd 2003 (2) SA 253 where it was held that a rule nisi should not be
discharged for any reason other than one that goes to the root of the credi-
tor's cause of action.  The cause of action of ABSA Bank Limited was an
indebtedness.  He ordered that ABSA Bank was granted leave to approach
the court for a winding up on the same papers if the orders that Newcity
must make instalment payments to ABSA, made by him and which under-

pinned his discharge of the provisional order were not complied with.
In my view the court decided in accordance with the guidelines provid-

ed in s7(k) of the Act (71 of 2008) by balancing the rights and interests of
the relevant stakeholders.  If Newcity did not make payment of R2 000 000
to ABSA Bank Limited within three days of order and R6 000 000 within
seven days of order, and if Newcity did not pay to ABSA Bank the pro-
ceeds of sales of some of the units, then ABSA was granted leave to
approach the court for a winding up of Newcity on the same papers.

This was not a case which followed the familiar formula adopted by
the courts in business rescue applications to dismiss the business rescue
application and as a matter of course, wind up the company. The judge-
ment adopts a more nuanced approach.

It sends out a clear message that we are living in a different corporate
society and the age of creditor supremacy is over.  At the same time, the
court  recognised that an unpaid creditor has certain rights and I think
the judgement took into account the interests of ABSA Bank by the way
the order was structured. �

Braatvedt is a director of Routledge Modise
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The corporate veil didn’t help 

Judge Steenkamp, in a review by Melomed Hospital Holdings Ltd
(Melomed) against findings of the CCMA in favour of a Dr Burger, ruled
that Burger’s true employer was Melomed and not an Inc formed to bypass
the Health Professions Council  rules.  In the old Industrial Court days the
presumption provisions of s200A of the Labour Relations Act were not in
existence to assist presiding officers.  s200A and the dominant impression
test played an important role in the Melomed decision.  

Briefly, Melomed operates three private hospitals in the Western Cape.
It needed to establish an emergency services unit and employ the services
of a doctor to perform clinical duties.  It could not do so as a private hospi-

tal and, therefore, did so through the
establishment of an Inc – namely
“Dr Adrian Burger Inc.” 

Notwithstanding the existence of
the Inc, Burger had a Melomed busi-
ness card showing his title as
“Clinical Manager – Emergency
Services.”  Melomed paid Burger
through the Inc and deducted PAYE
and UIF off its payments and,
though the payslips reflected the
Inc’s name, the Melomed tax num-
ber was used.

Burger started employment on
November 1 2009 though the Inc
was only registered on the November
26 2009.  Burger was the sole shareholder and director of the Inc though
Melomed exercised control over it. Melomed handled all human resource
matters for the Inc and its registered address was that of Melomed.  

The expression “piercing the corporate veil” was
coined many years ago in the now defunct
Industrial Court.  A recent unreported judgement of

the Labour Court has endorsed this approach, albeit using
different terminology.

LabourlawLabourlaw
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Burger had a verbal contract with Melomed, which, despite his numer-
ous requests, had not been converted into a promised written contract.  In
July 2010 Melomed purported to terminate its contract with the Inc and
launched liquidation proceedings.  Burger in turn launched unfair dismissal
proceedings against Melomed, which disputed that it was his employer and
challenged the jurisdiction of the CCMA. 

Melomed got short shrift from the CCMA and the Labour Court.   The
Labour Court accepted the three primary criteria previously announced by
the Labour Appeal Court to determine employment relationships (which
additionally summarise the basis of s200A of the Act): 
1) The employer’s right to supervision and control;
2) Whether the employee forms an integral part of the employer’s organi-

sation; and

3) The extent of the employee’s economic dependence on the employer.

Burger was supervised by and totally economically dependent on
Melomed.  He also played an integral part in its organisation.  Crucially the
court found that Burger was assisting Melomed to conduct its business and
not self-employed.  In other words Melomed dominated all aspects of the
relationship. 

The consequence of this case is that employers must beware; establish-
ing smokescreens will not assist as the courts will be looking at substance,
not form.  Put another way, the underlying facts and not the fancy window-
dressing will play the dominant role in the court’s decision. �

Pemberton is a director of Garlicke & Bousfield
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Social media and strikes

So, to what extent can employees and, for that matter, unions use social
media platforms to further or co-ordinate strike action? And to what extent
can employers prevent this? This remains to be seen but there is little doubt
that these are questions that employers, unions and the courts will soon be
called upon to consider.

That social media usage is becoming increasingly topical is clear from the
recent spate of CCMA cases dealing with dismissals for social media miscon-
duct. The CCMA has had no qualms
in declaring such dismissals fair where
the misconduct has impinged on an
employer’s reputation. 

The United States’ National
Labour Relations Board (the NLRB)
recently deemed six out of seven
social media policies unlawful on the
basis of overly-broad provisions
which encroach on employees’ rights
in terms of the National Labour
Relations Act. The NLRB specifical-
ly ear-marked for safeguarding,
employees’ rights to engage in con-
certed activity aimed at protecting
terms and conditions of employment.  

In the United States, a social
media policy that broadly prevents employees from making derogatory
remarks about their employer will be unlawful as this could effectively prevent
employees from discussing low wages and poor working conditions. The
NLRB recently set aside the social media policy of Costco Wholesale
Corporation - the offending paragraph was one that prohibited posts that
could damage the company, defame or damage a person’s reputation or violate
any of the policies contained in the employee’s contracts of employment.
The NLRB declared that this prohibition was so broad it could effectively

prevent employees from engaging in concerted activity.
Similarly, our Labour Relations Act protects employees who engage in

lawful strike action or conduct in furtherance or support of a lawful strike.
With the upsurge of social media usage for both personal and business purpos-
es, it is only a matter of time before unions and their members start using
social media platforms to boycott their employers, publish strike slogans, stage
virtual sit-ins and demand wage increases. Such conduct may well result in
breaches of employers’ social media policies, followed by dismissals for mis-
conduct; especially if the content of the slogans, posts or tweets is derogatory
and has reputational risks for the employer.

Before an employer takes any action, it should carefully consider the
nature of the social media publica-
tion. If the publication falls within
the ambit of conduct in furtherance
or support of a protected strike, the
conduct may well be protected in
terms of the Labour Relations Act.
Any ensuing dismissal may then be
automatically unfair. 

Whether or not our courts will
take it upon themselves to scrutinise
the lawfulness of social media policies
remains to be seen but we suggest
your social media policy clearly stipu-
lates that the restrictions contained
in the policy apply to the extent per-
mitted by the provisions of the
Labour Relations Act.

The creative purposes for which social media platforms can be used are
evolving every day and business needs to adapt to the ever increasing chal-
lenges that are posed by such usage to industrial relations and collective bar-
gaining in South Africa.  �

Davey is a partner and Dahms-Jansen an associate in the Employment
Department of Bowman Gilfillan

Social media played such an important role in the Green Revolution in
Iran that it acquired the nickname “The Twitter Revolution.” There is
debate about how powerful a role it played in the Arab Spring; some say
that less than 5% of Egyptians use Facebook or Twitter but a study under-
taken at Washington University indicates that it “played a central role in
shaping political debates ...” Whatever the view there is no doubt that it is
a part of everyday life – for both good and bad; herein lies its danger.
Reputations of both companies and people can be destroyed across the
world in an instant when malevolent fingers blacken characters. – Editor

With the recent tragic events that unfolded at
Marikana, we started wondering whether
social media might influence strike action

in the future. When conducting a search for
“#Marikana” on Twitter, it came as no surprise that it
was a trending topic and we have since come to the
conclusion that social media platforms may well
become effective tools for strikers. 

R O S A L I N D  D A V E Y  A N D  L E N J A  D A H M S - J A N S E N  

Davey 

Dahms-Jansen 
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Strike action

This interpretation by the Supreme Court of Appeal had far-reaching con-
sequences and a severe impact on the lawfulness of the dismissal of the
striking employees. The Court concluded that  63 of 1157 of the striking
employees were dismissed lawfully because they failed to furnish the
required 48 hours’ notice to their employer.

On November 13 2003, SATAWU referred a wage related dispute to the
Commission for Conciliation Mediation and Arbitration (CCMA). On
November 15 2003 the dispute was conciliated and remained unresolved and
the CCMA issued a certificate confirming this. On the same day SATAWU
issued the strike notice to Equity Aviation, the employer, advising the company
of their members’ intention to commence strike action on December 18 2003. 

It was evident that the strike notice, written on SATAWU’s letterhead,
referred only to the union members. Equity Aviation deemed the strike by
SATAWU members to be protected  but demanded that the non-unionised
employees return to work since their lack of compliance with s64(1) (b) of
the Labour Relations Act rendered their participation in the strike action
unlawful. On November 19 2004, these employees were dismissed by Equity
Aviation as a result of their unauthorised absence from work during a strike. 

The fundamental question raised by the judiciary was whether the dis-
missed strikers complied with the provisions of s64(1) (b) of the Act by
engaging in a strike action when only SATAWU issued a strike notice on
behalf of its members. 

The split views of the courts in relation to this point of law is evident
and the interpretation of s64 (1) (b) of the Labour Relations Act (66 of
1995), as amended, was not as clear-cut as anticipated by litigators. On a
deeper analysis and interpretation of the provisions of 64 (1) (b), the
Constitutional Court assessed the true meaning of this provision in relation
to an employee’s constitutional right to strike conferred on all workers by
s23 of the Constitution. 

Applicable Law 

The right to strike, in terms of s23(2) (c) of the Constitution, is granted
without any express limitation and is regulated by the Labour Relations
Act. However, the Labour Relations Act confers limitations and exercises
procedural pre-conditions prior to an employee’s right to strike or an
employer’s right to lock-out is considered. 

One of the pre-conditions set-out in s64(1) (b) of the Act provides:
“ 64(1) Every employee has the right to strike and every employer has the

recourse to lock-out if- 
(b) in the case of a proposed strike, at least 48 hours’ notice of the com-

mencement of the strike, in writing, has been given to the employer” 
The SCA  held that the purpose of the strike notice is to warn an

employer of the impending power play to enable the employer to make
informed decisions. It  reckoned that in light of the aim of the Labour
Relations Act, as well as to promote
collective bargaining, the Court was
required to apply a purposive inter-
pretation to this section, which war-
ranted the strikers to notify Equity
Aviation of their intention to strike
personally or through their represen-
tatives. 

As a result, the SCA held that
the dismissed employees were not
able to prove that their dismissals
were automatically unfair as their
strike was considered unprotected
due to their lack of compliance with
s64(1)(b).

The Constitutional Court held
that the procedural pre-conditions
and substantive limitations of the right to strike in the Act contain no
express requirement that every employee who intends to participate in a
protected strike must personally or through a representative give notice of
the commencement of the intended strike, nor that the notice must indi-
cate who will participate.

The issue before the Labour Appeal Court in, CWIU v Plascon
Decorative (Inland) (Pty) Ltd [1998] 12 BLLR 1191 (LAC), was whether the
right to strike was limited only to those employees directly affected by the
strike demand, although this limitation was not expressed in the Act. The
LAC held in this decision that the procedural pre-conditions contained in
s64 were correctly regarded as a limitation of the right to strike:

“ It is plain that the right to strike, conferred without express limitation in the
Constitution, is subjected to a number of significant, expressly stated, limitations

In South Africa Transport and Allied Workers Union
(SATAWU) and Others v Moloto NO and Another CCT
128/11 [2012] ZACC 19, SATAWU  sought leave to

appeal against the judgement of the Supreme Court of
Appeal in Equity Aviation Services (Pty) Ltd v South African
Transport and Allied Workers Union 2012 (2) SA 177 (SCA),
which construed the provisions of s64(1)(b) of the Act as
obliging every employee who intends to embark on a strike
to notify his or her employer of their intention personally or
through a representative of the protected strike action. 
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in the LRA. The statute not only sets formal preconditions for the exercise of the
right to strike, but imposes material limitations on who may strike. Strikers or
those acting in contemplation or furtherance of a strike whose conduct falls outside
the statute’s limitations are deprived of the protections section 67 provides, and are
accordingly vulnerable (if employees) to dismissal and (in any event) to suit for
delict or breach of contract. The constitutional validity of none of these express
limitations is in issue before us. The issue is whether the right to strike as embod-
ied in the statute contains the limitation for which Plascon originally contended,
namely that only those employees of an employer who are directly affected by the
strike demand may embark on a protected strike. The limitation is not expressed
in the statute. The question is whether a proper interpretation of the provisions of
the statute, against the background sketched above, imports them” 

The judges of the Constitutional Court had a split decision on this
issue. The minority agreed with the decision of the SCA in that orderly
collective bargaining required an employer to be able to determine from a
strike notice which employees intended to proceed with strike action. 

However, the majority of the Constitutional Court disagreed with these
findings and the paramount evidence that persuaded the Court was that
SATAWU had the majority support at the Company’s premises, and the
recognition agreement concluded between SATAWU and Equity Aviation
bound the non-member employees. The court further identified that the
wage related dispute referred to the CCMA in 2003 by SATAWU included
both union and non-unionised members and, as a result, Equity Aviation in
this context could not refute that the strike notice transmitted on behalf of
the union did not include the non-union members. This indicated that the
dismissed strikers and other employees had in effect been part of the collec-
tive bargaining process right from the outset. As a result, the Constitutional

Court declared that the dismissal of the sixty-three non-unionised employ-
ees was automatically unfair. 

Conclusion 

The judgement of the SCA did beg the question of the impact on employ-
ers and their businesses should notice not be required from every employee
intending to strike and this argument goes to the core of the purpose of the
s64(1) (b). 

The judiciary used a particular example whereby two non-unionised
employees obtain a certificate from the CCMA or Bargaining Council
declaring their dispute of mutual interest to be unresolved. Accordingly these
employees have licence to issue a notice to their employer of the intention to
proceed with strike action. The employer will accordingly not deem the
strike notice to have a serious impact on its business and will not be prepared
should the further 10 000 employees in the business wish to participate in the
strike action in support of the two non-unionised employees’ dispute. 

The binding judgement of the Constitutional Court provides that strike
notices can accordingly be submitted on behalf of a union, alternatively a
representative, and that  notice will extend to non-unionised members. This
decision can be open to abuse by litigants who do not satisfy the require-
ments set-out in s 64(1) (b) and within the realm of the Applicants dispute. 

It is evident that Constitutional Court’s intention was simply to allow
employees to exercise their constitutional right entrenched in s23 of the
Constitution, provided that all employees participating in the strike action were
part of the initial dispute that awarded the protected status of the action. �

Bisetty Gosai is a senior associate at Farrell Attorneys
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When a key man dies
J O H N  N I E L S O N

This would be of concern when an individual shareholder is performing
estate planning but should be of equal concern for the business concerned
with succession planning. There are a number of options available to

shareholders who wish to ensure that their families, as well as the busi-
ness, are not prejudiced by their death.

For this purpose "buy and sell agreements" are often entered into between
shareholders whereby it is agreed that upon the death of one of the share-
holders the remaining shareholders shall purchase the deceased's shares at a
set price. This provides the remaining shareholders with security as they
know they will maintain control of the business while the deceased's estate,
and ultimately his family, benefit from the proceeds of the sale.

The usual way of structuring the buy and sell agreement is that the
shareholders/partners in a business take out life insurance on the lives of
the other shareholders. On the death of one of the shareholders, the oth-
ers are able to use the proceeds of the life policy to purchase the

Frequently, business owners have their wealth tied
up in their businesses. In the event of the death of
a major shareholder the remaining shareholders

need to be in a position to pay fair value for the
deceased's shares. 
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deceased's shares from his estate.  
The tax advantages of following

this structure are that the proceeds,
when received by surviving share-
holders, are tax free and exempt
from estate duty in the deceased
shareholder’s estate in terms of
s3(3)(a)(iA) of the Estate Duty
Act (45 of 1955).  However, there
is a tax disadvantage to this struc-
ture in that the premiums are not
deductible in terms of the Income
Tax Act (58 of 1962).

In order to satisfy the exclusion
contained in the EDA it is impor-
tant to ensure that the deceased

does not pay any part of the premium. If the deceased does pay part of the
premium, the policy will be deemed property of the deceased estate,
though premiums together with interest at 6% per annum would then
become tax deductible.1

To the extent that the amount due or recoverable under the policy is
paid to a relative or dependent or family company of the deceased share-

holder, it will be deemed property in his estate and estate duty will be
payable by the deceased's estate.

Key person insurance (commonly referred to as a "Key Man Policy") is
another method that can be used to mitigate the financial stress a company
may find itself under on the death of a key individual or shareholder. The
Key Man Policy would cover the expected loss and expense the company
would incur.

So long as the premiums paid by the company/shareholders are paid with
the intention to cover the expenses and losses of the business arising from a
key person's death, the premiums would be tax deductible and the resultant
payments on his/her death would be included in the taxable income of the
company for the relevant year in terms of s11(1)(w) of the Income Tax Act.

As the premiums and payout of a Key Man Policy are not intended to
benefit the deceased shareholder, they should not appear in his estate.
However, this is where the lines get blurred. Often Key Man Policies are
not used for the benefit of the company, but rather to ensure that the shares
of the deceased may be repurchased by the remaining shareholders for the
benefit of the deceased estate, as is the case with buy and sell agreements. 

Should SARS get wind of the use to which the proceeds of the Key
Man Policy were put, this could have seriously adverse tax consequences
for both the company and for the deceased’s heirs. 

To the extent that businesses take out Key Man Policies for the pur-

Nielson
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1 S3(3)(a)(ii) of the Estate Duty Act

poses of repurchasing a shareholder's shares and not for the subsequent
financial pressure or loss that it would incur, the premiums would not be
deductible. SARS would not only reverse the amounts previously deducted
and levy an assessment on the company to recover these amounts but also
in all likelihood impose interest and penalties. 

The proceeds, to the extent that they are received by a relative, depen-
dant or a connected trust, would be proceeds received by a connected per-
son, as defined in the Income Tax Act, and would therefore constitute
deemed property of the deceased estate. 

As such, the exclusion contained in s3(3)(a)(iA) of the Estate Duty Act
would not apply.  The proceeds would then be taxable in the deceased’s estate.
This will only be relevant in the event that the gross value of the estate
exceeds the current threshold of R3.5m. Then again, this is a likely scenario
since Key Man Policies are most often used by high net worth individuals.

Key Man Policies have come under increasing scrutiny, especially by SARS,
as they are often used for the repurchase of a deceased's shares in a company,
contrary to the Estate Duty Act and Income Tax Act.  This was highlighted in

the Budget Speech 2012 and can be found in the Budget Review 2012 :
Miscellaneous Tax Amendments at page 188 where it is stated that "deducting
premiums for insurance to purchase ownership interest … or to repay the allocation of
debt guaranteed … is questionable".  The Budget Review also states that the issues
relating to Key Man Policies will be resolved in 2012 or 2013.

Conclusion
Bearing  this in mind, it is important to ensure that when conducting any
kind of estate or business succession planning, the company, shareholders
and connected persons thereto are fully aware of the consequences of the
Income Tax Act and the Estate Duty Act when taking out a policy of insur-
ance; the policy should always be aligned with a  specific succession plan. 

Failure to prepare a tax-effective structure may lead to unforeseen and
avoidable tax consequences for both the business and the deceased estate. �

Nielson is a candidate attorney with Eversheds. Alex Eliott was the
supervising partner.
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Fast-forwarding international
investments
A N S U  K R E T Z M A N N  A N D  M A N D I  K R E B S

For far too long Africa has been overlooked by investors as they have favoured
slightly more developed markets, such as, Brazil, Russia, India and China (the
original BRIC countries prior to the incorporation of South Africa making it
BRICS).  Recent studies have shown that a plethora of reasons exist for
investors to rethink their outdated investment strategies and to focus their
attention on markets which are fairly underdeveloped, by global standards.

It is a well established principle that those investors, who enter a rela-
tively new high-growth market first will often reap the rewards of their

bold decision as these markets offer higher returns for investors, due to the
fact that the market is not yet saturated.   Though in today’s unstable eco-
nomic environment the prospect of entering a new emerging market may
present many risks, the fact remains that the quest to procure growth
opportunities will require investors to re-evaluate any ‘risk-averse’ policies
they may have.  The longer investors hesitate to take action, the greater
the risk of missing out on the growing opportunities and the more chal-
lenging the competitive environment awaiting them will be, once they do.

Another noteworthy benefit of investing in African jurisdictions is the
low correlation which African emerging markets have in relation to
established global markets  According to research conducted by the
World Bank, emerging markets in Africa are set to experience strong
growth within the next few years, whereas much slower growth is expected
in established global markets.  It is worthwhile pointing out that from an
international economic growth perspective, several African countries are
included in the list of countries which currently enjoy the highest rate of
five-year economic growth.  

As we live in a consumer driven world, an important consideration for
many investors, revolves around the available commodities in the rele-
vant country or region and this is an area where African countries have

Traditionally, investors have looked towards devel-
oped countries for investment opportunities and,
more often than not, investment decisions have

been based on the economic development and growth of
those countries. Recently, however, investment strategies
have shifted towards emerging markets and for this rea-
son an ever increasing number of investors are turning
their attention to the African market.
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the competitive edge over their
more developed counterparts.
According to McKinsey Global
Institute, at least 10% of the world’s
oil reserves and 40% of the world’s
proven gold reserves are found in
Africa.  Africa also accounts for an
estimated 90% of the world’s plat-
inum reserves, about 80% of the
world’s diamonds reserves and an
abundance of other reserves includ-
ing oil and natural gases.  

Further, as the African markets
grow, so too will the consumption
and demand for commodities.
African households spent US

$860bn in 2008 and the estimated projections show that expenditure will
increase to approximately  $1.4tr by 2020.  These statistics may be a
strong indicator as to why so many international organisations have refo-
cused their attention on investment in Africa as a whole.  Companies
such as Google, Ericson, YUM Brands, De Beers, MTN and Huawei, to
mention a few, have branched out into various African jurisdictions in an
attempt to capitalise on Africa’s enormous potential profitability while
the markets are still in their growing phase.

In preparing a strategic growth plan, it is important to ensure that any
actions or decisions are taken at the right time.  As  mentioned, investors
who are able to enter new high-growth markets first, will usually benefit
most.  At this stage, Africa is set to house some of the few remaining
frontier markets in the world.  As frontier markets generally have not yet
experienced any meaningful economic development, they have a poten-
tial for rapid growth and sizable returns, which often attracts the interest
of those investors who have a healthy appetite for risk. 

Clearly there are substantial factors to motive investment into African

countries. However, the important
question is: what is being done in
these jurisdictions to promote
investment?  The answer lies in
African countries’ recent reform
policies.  

Several regions  have made
immense progress in improving
their investment, business and regu-
latory environments, primarily as a
result of the motivation to benefit
from increased trade and invest-
ment into Africa as a whole.
Countries such as Burundi, Rwanda,
Kenya, Tanzania and Uganda have
all bettered their rankings in terms
of the ease of doing business in such jurisdictions and this has been
achieved by means of regulatory reforms.  In addition to the countries  listed,
many other African jurisdictions have improved their rankings by stream-
lining processes relating to licensing and registration, obtaining credit, pay-
ment of taxes and cross border trading, to name a few.

Across the board, African countries offer an array of sound investment
opportunities as well as incentives for foreign investors such as invest-
ments in real estate and land properties in South Africa, significant tax
incentives for import of investment capital goods in Ethiopia, Swaziland’s
preferential trading status with the United States and the European
Union and most noteworthy are the investment authorities being estab-
lished in the majority of the jurisdictions in Africa.

It has become evident that investment in emerging economies is no
longer a matter of choice but one of the few remaining options for
investors seeking growth in emerging economies. �

Kretzmann is an associate and Krebs a candidate attorney with ENS
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A compliance paradigm shift 
J A N  B E Z U I D E N H O U T

TCF seeks to ensure that the fair treatment of customers is embedded
within the culture of firms and is based on a combination of market con-
duct principles and explicit rules to drive the delivery of clear and mea-
sureable fairness outcomes. The FSB intends to use the TCF programme
as the blueprint for its enhanced market conduct regulatory approach,
given the move towards a “twin peaks” model of financial regulation,
with the South African Reserve Bank as a macro prudential regulator and
the FSB focussing on market conduct regulation. 

Move to principle-based regulation

TCF is a determined move to a more principles-based regulatory regime,
supplementing the current risk-based and evidence-based approach of the
FSB and will require a significant change of behaviour by firms. TCF is
perhaps best described as a combination of market conduct principles and
explicit rules, designed to drive the delivery of clear and measurable fair-
ness outcomes. Principle-based regulation presents a different expectation
of firms and how they should engage with regulatory issues. Enforcement
will focus on outcomes, rather than process. Principle-oriented regulation
is aimed at the end goal.    

It is sometimes difficult to distinguish principle-based regulation from
rule-based regulation. However, it has been suggested that the distinguish-
ing feature is the manner in which they are applied. A principle-based
approach focuses on high-level, broad principles to set standards of con-
duct with less reliance on detailed, prescriptive rules. In short, principle-
based regulation is fundamental and, to some extent, aspirational. Rules
on the other hand are formulaic and often lead to mechanical decisions.
Principles-based regulation means, where possible, moving away from dic-
tating through detailed, prescriptive rules and supervisory actions on how
firms should operate their business. It places greater reliance on principles
and outcome focused high-level rules as a means to drive regulatory aims. 

The Financial Services Authority (FSA) in the United Kingdom
believes that principles-based regulation sustains a rigorous regulatory
environment, but with better and more effective outcomes. TCF was
introduced in the UK in 2004 and implemented in stages. According to
the FSA, past experience suggested
that prescriptive standards were
unable to prevent misconduct. The
FSA believes that principles-based
regulation has given firms increased
flexibility in how they deliver TCF
outcomes and find a closer fit
between meeting business objectives
and regulatory requirements. It is
shown to be sufficiently flexible to
support continuous innovation and
new product development in the
financial services industry and will
assist regulators to respond rapidly
to the pace of change in markets. 

Even though compliance func-
tions have a crucial role to play in
assisting firms to meet their regula-
tory obligations, principle-based regulation will see key regulatory deci-
sions move to a more senior level of the firm, involving  boards or direc-
tors and senior management. 

Regulatory framework

South African firms will be required to conduct business within a TCF
regulatory framework. The framework will consist of an appropriate mix
of legislation, subordinate legislation and specific guidance. The FSB is
currently conducting a regulatory alignment analysis. The outcome of this
analysis will, in all likelihood, see the introduction of further legislation
in the form of amendments to existing legislation or the promulgation of
primary TCF legislation (akin to the FSA’s Handbook) or a combination.

What does the FSB expect of firms? 
To monitor and self-assess TCF delivery, firms must develop suitable

measures, management information (MI), governance and control mech-
anisms. TCF must be:

driven by the leadership of the firm;
“owned” by the most senior management structures and driven by
business;
built into strategic and management plans, not just vision and ethics
statements;
built into decision-making protocols;
included in performance management systems; and
linked to reward and recognition measures. 

Regulating the fair treatment of customers 

The Financial Services Board (FSB) has been
given an unequivocal mandate by National
Treasury to introduce Treating Customers Fairly

(TCF) as a key mechanism to drive the policy priority of
ensuring consumer protection though strengthened mar-
ket conduct regulation. To this end, in March 2011 the
FSB published a roadmap for the implementation of a
TCF programme. The target implementation date is the
first quarter of 2014. 

FinanciallawFinanciallaw
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How to measure success in achieving the TCF fairness 

outcomes? 

To assist firms to gauge their success in achieving the TCF fairness out-
comes, the FSB is committed to developing a TCF self-assessment tool.
The principle-based approach underlying TCF has led the FSB to involve
industry in the development of the Tool. The initial version of the Tool
was piloted with a sample group of firms during July to November 2011
(Pilot). The final Tool has now been published and its purpose is twofold:

It illustrates the readiness of a firm to demonstrate to the FSB that
customers are being treated fairly.
It provides an indication to firms of factors the FSB may take into
account when monitoring and assessing TCF delivery.

It is not compulsory to use the Tool. The FSB has stressed that,
though the Tool is useful as part of ongoing TCF monitoring and self-
assessment, it is unlikely to meet all FSB expectations. The Tool should
serve, therefore, as a possible implementation guide and indicate to con-
sumers the types of action the regulator believes firms should be taking to
ensure their fair treatment.   

The Pilot highlighted some important considerations, including:  
Customer centricity does not necessarily converge with TCF in every
aspect. Firms should not assume that Customer-oriented approaches
align seamlessly with TCF.
Fairness does not necessary align with satisfaction. A customer may
feel that they were treated fairly, yet may have been sold an inappro-
priate product. 
Management information (MI) is useful in providing evidence that a
TCF culture exists in a firm.
Communicating relevant TCF MI to staff could help foster a TCF cul-
ture by demonstrating management’s commitment to TCF and cele-
brating its successes. 
Firms should increase their use of direct customer feedback to gauge
the extent to which product design meets expectations. 
Firms should consciously interrogate the suitability of selected distri-
bution channels. 
Clear product information is essential for customers to make informed
decisions and clarity of information should be tested widely. 
Product suppliers should have controls in place to monitor the advice
provided by independent intermediaries. 
Complaints data should be integrated more fully into product and
intermediary MI.   

So what are the TCF outcomes? 

The six TCF outcomes mirror the UK’s TCF outcomes and are:
Outcome 1 – Customers are confident that they are dealing with firms

where the fair treatment of customers is central to its cul-
ture.

Outcome 2 – Products and services marketed and sold in the retail mar-
ket are designed to meet the needs of identified customer
groups and are targeted accordingly.

Outcome 3 – Customers are given clear information and are kept appro-
priately informed before, during and after the time of con-
tracting.
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Outcome 4 – Where customers receive advice, the advice is suitable and
takes account of their circumstances.

Outcome 5 – Customers are provided with products that perform as firms
have led them to expect and the associated service is both
of an acceptable standard and what they have been led to
expect.

Outcome 6 – Customers do not face unreasonable post-sale barriers to
change product, switch provider, submit a claim or make a
complaint. 

How will the FSb enforce TCF?

The FSB will enforce Firms’ TCF accountabilities by pre-emptively inter-
vening, which could include the prescription of certain product features
for certain target markets. It could also take formal enforcement action,
including administrative fines and penalties, suspension or withdrawal of
regulatory licences and damages and compensation awards. 

Moving toward implementation 

TCF will see the responsibility for key regulatory decisions moving to
more senior management levels and, as in the UK, will challenge firms’
compliance, risk management and internal audit functions as they pro-
vide the necessary support to senior management and boards of directors. 

True success in delivering TCF, according to the FSB, will require evi-
dence that fair customer treatment is embedded in a firm’s culture at all
levels. Firms will also have to demonstrate that they have identified and
are managing any risks of unfair treatment of customers in their business
and actual improvements in customer experience. 

While further guidance is expected from the FSB, it has advised firms
urgently to consider how they will demonstrate delivery, or at least
progress to delivery of the six TCF outcomes. �

Bezuidenhout is Head, Regulatory Services and Group FAIS
Compliance Officer for Standard Bank. 
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Does the 1997 Amendment Act
pass constitutional muster? 
J A D E  E W E R S  A N D  R O D N E Y  A F R I C A

The Initial Process

In terms of s4(1) of the Sectional Titles Act, the process of establishing
sectional title schemes originally commenced with an application by a
developer to the relevant municipality for approval.

Approval could only be granted if the municipality was satisfied that
the method and purpose of sectionalisation, as well as the building to be
sectionalised, did not conflict with operative town planning schemes,
building regulations and relevant by-laws.  This process was followed by
the preparation and submission of the draft sectional plan by an architect
or developer for approval to the Surveyor-General.  Once the Registrar

of Deeds opened the sectional titles register and registered the sectional
plan, the establishment process would be complete.

Legislative Change

Termed the Act's "most important legislative surgery to date" by legal writers
such as Badenhorst, Pienaar and Mostert, this position changed in 1997
with the enactment of the Sectional Titles Amendment Act, (44 of
1997) (the Amendment Act).  

The Amendment Act amended, removed and inserted certain func-
tions into the Act and so completely transformed s4(1) (by omitting the
words in brackets and inserting the words in bold below):

"A developer who intends to establish a scheme shall [make application to
the local authority concerned for the approval of the scheme] cause a draft
sectional plan to be submitted to the Surveyor-General in terms of
section 7."

The role of municipalities was minimised 

Municipalities' functions in the establishment process were effectively
reduced by eliminating their active role and duties in the approval of

Since 1997 property developers no longer require
approval by municipalities to open sectional title
schemes.  But are the 1997 amendments to the

Sectional Titles Act (95 of 1986), consistent with the
Constitution?

PropertylawPropertylaw



sectional title schemes.  Their supervisory role, in determining whether
the specified aspects of a proposed sectional title scheme complied with
relevant town planning schemes and building by-laws, has shifted to
architects or land surveyors.  

Instead of applying for approval to a municipality, developers must
now submit draft sectional plans to the Surveyor-General, accompanied
by a certificate from an architect or land surveyor certifying compliance
with applicable town planning schemes and building by-laws.  The
Surveyor-General is, however, not responsible to investigate the accuracy
of any document submitted to him.  

While municipalities no longer have the discretion to disregard
minor discrepancies and infringements, developers can now exercise
discretion as whether or not to apply for condonation from a munici-
pality. As result developers may ignore discrepancies without seeking
condonation.  

Municipal approval is also no longer necessary for the sub-division or
consolidation of units, the extension of a section by an owner or the
development of a further phase in a phased development. The participa-
tion of municipalities is now restricted to the approval of building plans;
the consideration of an application for condonation with regard to the
scheme; and the issue of a certificate of approval, where applicable.

The purpose of the amendments was reducing red tape and

improving cost-efficacy

In the Memorandum on the Objects of the Sectional Titles Amendment Bill,
the amendments are motivated as:

"To eliminate red tape and save costs in the establishment of sectional title
schemes the Bill seeks to reduce the role of local authorities in that process to
a minimum." 
The Minister for Agriculture and Land Affairs confirmed these aims

in an address to parliament during a debate by the National Assembly
regarding the Sectional Titles Amendment Bill. According to the
Minister, the amendments were part of the Department of Land Affairs'
implementation of a tenure reform programme to secure tenure for more
people by enabling urban flat dwellers to gain ownership of their units.  

Local government's constitutional functions were likely

encroached

The remaining question is whether the obvious reduction of the role of
municipalities by the introduction of the 1997 amendments, was consis-
tent with the provisions of the Constitution, (108 of 1996).  

It is respectfully submitted that the amendments inter alia impeded
and in so doing, unlawfully encroached on municipalities' abilities and
rights to exercise and perform their function of "Municipal Planning" for
the following reasons:

The National Legislature went beyond its constitutional 

powers of oversight

Municipalities were originally assigned with, among other things, execu-
tive authority regarding the right to administer the powers and functions
of local government matters listed in Part B of Schedule 4 and Part B of
Schedule 5 of the Constitution, to the extent provided for in s155(6)(a)
and (7).  

The functional area relevant for present purposes is local govern-
ment's competency to deal with municipal planning, as defined in
Schedule 4B.  Despite local government having the ability to legislate on
Schedule 4B and 5B matters, the Constitution does not, however,
exclusively allocate such matters to municipalities.  National Govern-
ment may also regulate these matters as it derives legislative powers over
local government matters from s44 and 155(7) of the Constitution. The
latter provides that (own emphasis):
"155(7) The national government, subject to section 44, and the provincial

governments have the legislative and executive authority to see to
the effective performance by municipalities of their functions … in
Schedules 4 and 5, by regulating the exercise by municipalities
of their executive authority referred to in section 156 (1)."

It is submitted that the enactment of the Amendment Bill most likely
amounted to passing of legislation on a Schedule 4B matter on the basis
of s155(7), subject to s44 of the Constitution, which affords national
government the power to regulate the exercise by municipalities of their
executive authority.

As noted by legal writers Steytler & De Visser, however, the powers of
national government in terms of s155(7) of the Constitution do not
extend to the “core” of Schedule 4B matters but rather deal with the
framework within which local government is to exercise its powers.  
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Contract
General Principles

Van der Merwe, SW; Van Huyssteen, LF; Reinecke, MFB; Lubbe, GF

The Law, while practised by lawyers, is legislated for everyone
and the law of contract is very much a part of everyday life. This
fourth edition of Contract General Principles is written in a 
manner that makes the content easily understood. As is stated in
the book, “consensus is the basis of contract” and if the parties
do not comprehend what is set out in the document there will be
no agreement.

The style of writing will make this a boon not only to practition-
ers, judicial officers and academics but also to students for
whom easily digested material can knock hours off wrangling
with words.

The authors have included theory and practical application of the
law of contract; they have included diverse opinions, solutions
and have referred to foreign jurisdictions. The development and
application of the law of contract, taking into consideration the
Constitution and also the Consumer Protection Act has been
thoroughly researched.

This book should not be missing from your library shelf.
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These regulatory powers should, therefore, only enable national and
provincial governments to specify, for example, essential national stan-
dards, minimum requirements, monitoring procedures, etc. and should
not deal with the process and substance of a municipal function and
executive authority.  

In Premier of the Province of the Western Cape v President of the RSA
and Others 1996 (10) BCLR 1253 (CC), the Constitutional Court found

that “local governments have
legislative and executive authority
in respect of certain matters but
national and provincial legisla-
tures both have competences …
for overseeing of its functioning.” 

In another Constitutional
Court matter, In re:
Certification of the Constitution
of the Republic of South Africa
1996 (10) 1253 (CC), the
word "regulating" was defined
in the context of s155(7) as "a
broad managing or controlling
rather than direct authorisation
function."

Furthermore, in City of
Johannesburg Metropolitan
Municipality v Gauteng
Development Tribunal & Others
[2010] ZACC 11, the
Constitutional Court recently
found that the "national and
provincial spheres cannot, by leg-
islation, give themselves the
power to exercise executive
municipal powers or the right to
administer municipal affairs."  

In defining "municipal plan-
ning" in the context of the
Development Facilitations
Act (No. 67 of 1995), it was
found that nothing in the
Constitution indicated that
the word "planning" carried a
meaning other than its com-

mon meaning for "control and regulation of the use of land" and that the
Constitution drafters chose to use "planning" in a municipal context.  

In light of this, in passing the Amendment Act, the National
Legislature went further than merely overseeing the function of local
authorities in their planning function of establishing sectional title
schemes. The Amendment Act ultimately reduced local authorities'

powers to exercise their functions and did not merely affect the perform-
ance and exercise of municipal functions.  By removing the power of
municipalities to approve sectional title schemes, the National
Legislature acted irrationally and arbitrarily and thus unjustly impeded
the function of municipal planning.

Co-operative governance calls for independent functioning of

government's spheres 

s41(1)(e) and s41(1)(f) of the Constitution furthermore prescribe that
all government spheres must respect the constitutional status, institu-
tions, powers and functions of government in the other spheres and not
assume any Constitutional power or function not conferred upon them. 

These provisions are confirmed by s41(1)(g) of the Constitution,
which provides that:

“All spheres of government ……must…… exercise their powers and per-
form their functions in a manner that does not encroach on the geographi-
cal, functional or institutional integrity of government in another sphere."

In passing the amendments, it is submitted that the Legislature nei-
ther respected nor protected the notion of co-operative government. 

Local government's abilities should not be obstructed

s151(4) of the Constitution reinforces the limitation of the national and
provincial legislation’s role in respect of local government matters as:

"The national or a provincial government may not compromise or impede a
municipality’s ability or right to exercise its powers or perform its functions."

Again it may be argued that, in passing the amendments, the
Legislature has impeded local government's abilities to perform its
functions.

Conclusion

The reduced role of municipalities in this context has been widely criti-
cised; even during the debate on the Amendment Bill and after its
enactment by Professor CG Van der Merwe, for instance, wrote that "the
role of local authorities as custodian of the public interest should rather have
been increased than diminished" and that "by downgrading the role of local
authorities, the scales have been tipped too far in favour of developers at the
expense of sectional owners and the general public." 

What remains of concern, however, is that the Legislature could have
perceived the amendments to be in line with the rule of law and the big
question is whether the power of municipalities to approve sectional title
schemes was unnecessarily sacrificed in the name of saving on red tape
and costs.  

We submit that,  though this legislative intervention might be more
time and cost effective, it neglects the public interest in preventing
municipalities from controlling the nature and durability of sectional
units and the creation of sustainable and harmonious communities of
sectional owners.  �

Africa is a partner and Ewers an associate with Webber Wentzel

Sources: 

Badenhorst, Pienaar & Mostert in "Silberberg and Schoeman's the Law of Property (5th Edition, page 442)".  

Steytler & De Visser Local Government Law of South Africa.

Van der Merwe, CG. "A critical analysis of the innovations introduced by the Sectional Titles Amendment Act

of 1997", 1998 (61) THRHR, page 176.
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Reflecting on the first 15 years of  the 
Labour Relations Act and future challenges

Rochelle le Roux  
Alan Rycro!  (eds)

Reinventing Labour Law
 

Since the passing of the Labour Relations Act 66 of 1995 the 
dynamics of the labour market in South Africa and elsewhere have 
changed dramatically, and many of the assumptions on which the 
Act was founded no longer apply.  Reinventing Labour Law is devoted 
to a critical review of the " rst 15 years of the 1995 Act, but it also 
asks whether the Act is capable of responding to the demands of, 
and the processes associated with, the modern workplace. # us, 
while in many ways this volume re$ ects on the past, it also tracks 
the future of labour market regulation in South Africa.

# e contributing authors include those who were present when the 
1995 Act was " rst negotiated as well as members of the emerging 
generation of labour law intellectuals. 

ROCHELLE LE ROUX is a Professor in the Faculty of Law at the 
University of Cape Town and Director of the Institute of Development 
and Labour Law.

ALAN RYCROFT is Professor and Head of the Department of 
Commercial Law in the Faculty of Law at the University of Cape Town.
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Cape Town’s building by-law: 
a step in the right direction
J A N K E  S T R Y D O M

During  July  the City of Cape Town enacted its  Problem Building
By-Law as part of its strategy to fight urban blight. The by-law imposes
extensive obligations on local authorities and land owners to main-
tain, repair, rejuvenate and – in some instances – demolish problematic
buildings. This note highlights some of the more important provi-
sions of the by-law and the consequences for land owners and local
authorities.

Defining "building" and "problem building"

Both definitions have cast the operation of the by-law as wide as possi-
ble. The by-law affords a generous meaning to the word "building" as it
refers to any structure erected or used for several purposes, including the
accommodation or convenience of human beings or animals, manufac-
ture, storage, destruction or treatment of refuse and waste and cultiva-
tion of crops or plants to name but a few. Buildings also include walls, a
unit in a sectional title scheme and "any vacant or unoccupied erf"
(s1(a)-(d) of the by-law).

Buildings are classified as "problem buildings" if they appear to have
been abandoned by the owner with or without the consequence that
rates or other service charges are not being paid or if they are derelict,
overcrowded or show signs of becoming unhealthy, unsanitary, unsightly
or objectionable. Other telltale signs of problem buildings are illegal
occupation; if they are the subject of written complaints in respect of
criminal activities, including drug dealing and prostitution or if they are
used for the accumulation, dumping, storing or depositing of refuse or
waste material. Finally, buildings will be deemed problematic if they are

partially completed or structurally unsound and if they constitute a
threat or danger to the safety of the general public (Refer to section 1 of
the by-law for the exact definition of "problem building").

Declaration as "problem building"

In terms of the by-law, authorised officials are required to inform the
land owners of their intention to declare "building" as "problem build-
ings", by notice in writing, and they must give reasons for the declara-
tions (s6(2)). Owners will be afforded seven days during which they
may make representations to local authorities after which  a final deci-
sion shall be made (s6(4)) 

Consequences of declaration as "problem building"

Three broad consequences flow from the classification of a building as
problematic: 

giving notice, specifying necessary steps to be taken by the land owner; 
the local authority acting on behalf of the land owner if the latter
fails to comply with the notice; and 
urgent steps taken by local authorities without giving notice to land
owners.

s7(1) of the by-law specifies that the local authority may give notice to
a land owner, within the stipulated time frame, to repair, renovate, repaint,
alter, demolish, secure, or remove, destroy and dispose of refuse and materi-
al, which are showing signs of
becoming objectionable,
insanitary or unhealthy or
which constitute an obstruc-
tion. The local authority may
also request the land owner to
complete construction on a
building and to enclose, fence
or barricade the building. Local
authorities are authorised to
take any of these steps and
reclaim the costs from the
owner in circumstances where
the land owner failed to com-
ply with the notice.1

Local authorities may, at the
land owners expense and with-

From Istanbul to New York, Perth to Johannesburg, a
keen traveller will confirm that no two cities are
the same. A city resembles a fingerprint in the

sense that it has its own unique pattern. The urban identity
mark comprises streets, highways, buildings (residential,
historic, parliamentary, and municipal to name but a few),
parks and even waterways. Urban decay, however, is a
characteristic shared by all cities in varying degrees. This
can in part be attributed to the global population growth
and the phenomenon termed "urbanization." 

Strydom
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out giving notice, take
any of the steps outlined in s7(1) if they have
reason to believe that a problem building poses a threat
to life and property. 

Eviction of occupiers and removal of employees

s5(1)(a) and (b) enables local authorities to order land owners to, with-
in a specified period, remove or evict occupiers, employees or any other
person residing or working in a problem building. 

Importantly, this provision cannot override the rights created by
s26(3) of the Constitution and the Prevention of Illegal Eviction from
and Unlawful Occupation of Land Act 19 of 1998 (PIE) insofar as
unlawful occupiers are concerned. PIE was enacted to give effect to

s26(3), which states that "no one may be evicted from their home, or have
their home demolished, without an order of court made after considering all
the relevant circumstances. No legislation may permit arbitrary evictions."
Therefore, when it comes to the eviction of unlawful occupiers, land

owners will have to follow the procedure set out in PIE. 
This may mean that the eviction process will not neces-
sarily be completed within the time frame indicated in
the s5(1)(a) and (b) notice. Provided land owners have
acted within the framework created by PIE, they will
arguably not incur liability under s10 of the by-law
which outlines the penalties and prison terms which
may be imposed in the event of non-compliance.

Offences and penalties

The by-law states that failure to comply with any
provision will constitute an offence. Upon conviction
a person may be liable to pay a fine not exceeding
R300 000 or be imprisoned for a period not exceeding
three years, or be liable for both imprisonment and a
fine. Additional fines and imprisonment periods may
be imposed for continuing offences. Last, in addition
to fines or prison terms, a land owner may still be
held liable for damages caused, or costs incurred, as
outlined in s10, in rectifying the problem building
status. 

Comment and conclusion

It is clear that this by-law will have far-reach-
ing consequences for land owners. Not only
can they be compelled to take the steps set
out in s7(1) but they also have the implied
responsibility to ensure that structures do not
become unlawfully occupied or crime

hotspots. In the current socio-economic climate
this may be a  gruelling and even repetitive exer-

cise. Nevertheless, this law is a welcome and necessary step
towards rejuvenating old, dilapidated suburbs and areas and alleviating
the symptoms of urban decay. 

This by-law also reiterates the inherent message of s25(1) of the
Constitution (the property clause), that ownership comprises rights as
well as responsibilities.2 �

Strydom is a candidate attorney, Real Estate Practice, Cliffe Dekker
Hofmeyr. It was overseen by Attie Pretorius, director and National
Real Estate Practice Head and Muhammad Gattoo, director, Real
Estate Practice

MunicipallawMunicipallaw

1 Section 7(2) of the by-law. See also section 7(3), which states that the local authority may reclaim

costs in terms of the Credit Control and Debt Collection By-law if the owner fails to pay the costs.

2 This by-law is similar in kind to the infamous Leegstand Wet designed to address the political krak-

er (urban squatter) movement in the Netherlands during the 1980's. The Leegstand Wet placed sim-

ilar obligations on land owners and even enabled local authorities to take control of certain buildings,

which could be used for social housing purposes. Similar legislation was also enacted in Germany. See

in this regard Van der Walt AJ Property in the margins (2009) 135-146 and his earlier article Van der

Walt AJ ‘De onrechtmatige bezetting van leegstaande woningen en het eigendomsbegrip: een

vergelijkende analyse van het conflict tussen de privaat eigendom van onroerende goed en dak-

loosheid’ (1991) 17 Recht en Kritiek 329-359.



40 November 2012

Clouds of ink to catch 
endless number of suckers

I am reminded of this poem by the definition of an octopus in the Oxford
English Dictionary as “a genus of cephalopod molluscs, characterised by eight
arms surrounding the mouth and provided with suckers”. The German World
Cup octopus had no shortage of suckers.  If he had as many legs as he had
supplies of suckers, he would have had enough legs, not for a Broadway
music show, but to run the entire Berlin marathon on his own.  

The octopus has fooled people for generations.  People have debated
heatedly whether the correct plural of octopus should be octopuses or
octopi when the plural is actually octopodes.  Relying on this ability to
confuse the respondent, Predictopus, claims to predict daily movements
on the stock exchange.  It is one of the wonders of the modern world
that bear-baiting and bullfighting are frowned upon but
bears and bulls battling it out daily are the cornerstone of
the modern economy.

The respondent’s daily advice attracted the atten-
tion of the Ombud for Financial Services Providers.
According to the Financial Advisory and Intermediary
Services Act 2002, anyone who makes any recommen-
dation, guidance or proposal of a financial nature
regarding shares must register as a financial services
provider.  In doing so the adviser must show competence
and operational ability.  Anyone who has read the condi-
tions of contract of any investment adviser will know that,
like any octopus, they cover their tracks with clouds of ink.
The respondent led evidence to show that in the long term
the predictions of investment advisers are no less certain than

those of the average octopus.  An embarrassed octopus will change colour
and blend into the background.  An embarrassed investment manager
will send out another cloud of ink without even blushing.

I must decide whether the respondent should be registered as a finan-
cial adviser under the FAIS Act.  Ambrose Bierce pointed out in his
Devil’s Dictionary (1906) that “the gambling known as business looks with
austere disfavour upon the business known as gambling.”  The poet Robert
Frost reminded us to “Take care to sell your horse before he dies, / The art of
life is passing losses on.” There is a Vietnamese saying that normal people
think of the past, clever people think of the present, stupid people think
of the future.  How then can the authorities expect the respondent to pass

exams?  Future share prices are no more predictable
than the outcome of a trial in the magis-
trate’s court.  If you are going to try to beat
the odds you may be better off if you go to
an adviser who not only hides behind “on
the one hand and on the other hand” advice
but can do that four times over.  The
respondent admits having a one-in-eight
chance of getting it right.  
Other investment managers contend that

they have the competence always to get it
right on their clients’ behalf.  But unlike the
average American cycling team, investors
have no certain way of ensuring that
they will race to the top before anyone
else.  The application to force the
respondent to register as a financial
adviser fails.  Other financial advisers
must not be encouraged by this judge-
ment to cancel their FAIS registra-

tion.  Seeing they hold
themselves out as
giving financial
guidance they must
take the conse-
quences.  

The application
is dismissed with
costs.  The costs
will include those of

eight counsel.

Reported by Nemo Judex

NotthelawreportsNotthelawreports

OMBUD FOR FINANCIAL SERVICES PROVIDERS V
PREDICTOPUS

Foss-Harbottle J: By far the worst legacy of the
last Soccer World Cup is the notion that an octo-
pus can predict the future.  Despite the early

demise of the German octopus that was said to predict
the outcome of soccer matches (probably from embar-
rassment) others, like the respondent in this case, have
purported to be soothsayers.  You may have heard the
poem by Don Marquis “the octopus’s secret wish / is
not to be a formal fish / he dreams that sometime he
may grow / another set of legs or so / and be a
Broadway music show.”  
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A new tradition in legislating
O W E N  D E A N

In many, if not all, cases, the problems are not completely removed and
give rise to the possibility of the legislation becoming the subject of liti-
gation before the Constitutional Court at enormous cost to all parties
concerned, including, and most of all, the South African tax payer.  

This tradition of legislating is not welcome. By and large government
adopts the departure point that it is the fountain of all knowledge on
what is constitutional and what is not and pooh-poohs the views of
independent experts.

Glaring examples of this new tradition in legislating are the
Protection of State Information Bill (the so-called “Secrecy Bill”), the
Traditional Courts Bill, and the Intellectual Property Laws Amendment Bill
(referred to as the “Traditional Knowledge Bill”). There has been much
debate in parliament and in the media about these bills and their con-
stitutional transgressions.

It seems that in the case of all three, government appears to have
another or second agenda.  It is widely believed that a principal objec-
tive of the Secrecy Bill is to silence media comment and criticism of
actions and circumstances which do not stand up well to public scrutiny.
In the case of the Traditional Courts Bill and the Traditional Knowledge
Bill, the objective of government appears to be to ingratiate itself with
traditional leaders and peoples living in rural circumstances.  The forth-
coming elections for the leadership of the ANC and the parliamentary
elections in 2014 may be in the background of this objective.

The Traditional Courts Bill and the Traditional Knowledge Bill have
in common that their effects will be to place traditional leaders and
rural peoples in a favoured position and one at variance with the nor-
mal laws, which apply to the remainder of the population in their fields
of application.  In so doing, they ride rough shod over individual rights
which are protected in the Constitution.  There can be little doubt that
these two bills in their present form are at variance with the

Constitution and ought to be
struck out by the Constitu-
tional Court if they come
before it.  

In both instances there
have been strong pleas from
interested and knowledgeable
parties that the bills should
either be abolished or radically
redrafted so as to rid them of
their iniquities.  In the case of
the Traditional Courts Bill,
parliament is still grappling
with this dichotomy.  On the
other hand, in the case of the
Traditional Knowledge Bill,
parliament went ahead regard-
less, spurning informed com-
ment it passed the bill last
year.  Thereupon it proceeded to the President for signature and assent.
The shortcomings of the Traditional Knowledge Bill and its harmful
effect on intellectual property law were discussed in an earlier article on
http://blogs.sun.ac.ha/iplaw/ ipstell on Google  under the title “Mad
Hatter in Wonderland”.

To his credit, the President has perhaps paid greater heed to the seri-
ous objections voiced against the Traditional Knowledge Bill and it has
now been announced that he has declined to assent to it and has
referred it back to parliament.  This development is as welcome as it is
unexpected.

The official notification issued by government in regard to this
development states that the bill has been sent back to parliament on
the following grounds:
“(i) The Bill ought to have been referred to the National House of Traditional

Leaders as required in terms of Section 16 of the Traditional Leadership
and Governance Framework Act, 2003.

(ii) The provisions of the Bill will affect certain matters listed in Schedule 4
of the Constitution (which are not necessarily the main subject matter of
the Bill), in particular, traditional leadership and cultural matters, and
should therefore be dealt with in terms of Section 76 of the
Constitution.”

President Zuma is quoted as saying, “I have considered the Bill, the sub-
missions and the legal opinion on the matter.  I am of the view that the Bill as
it is now cannot be constitutional.”

One cannot but question why parliament, and in particular the
Trade and Industry Portfolio Community, to whom these arguments and

The South African government has created a new
tradition in drafting and processing legislation
through parliament.  This tradition manifests

itself in the drafting of half-baked legislation with little or
no regard to the provisions of the Constitution and then
fighting a huge public outcry against it on the grounds
that it is unconstitutional. In some instances government
then concedes that aspects of the legislation are uncon-
stitutional and seeks to undertake the revision of that
legislation on the floor of parliament in an attempt to cir-
cumvent the claims of unconstitutionality.  

thelawthelaw
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others castigating the Bill on its merits were advanced ad nauseam by a
multitude of different parties, could not have reached the same (cor-
rect) conclusion.  With respect, the Trade and Industry Portfolio
Committee (with the notable exception of those members representing
opposition parties) displayed an inability and/or unwillingness to give
proper attention and weight to the comments and objections to the
Traditional Knowledge Bill which were placed before it and it displayed
arrogance in dismissing out of hand the clamour of critical views ex-
pressed to it by acknowledged experts in the field of the intellectual
property law (after all what do they know about the subject).

When parliament reconsiders the Traditional Knowledge Bill at the
behest of the President, it ought to subject the bill to a fundamental re-
evaluation. It should be chastened by the vote of no confidence in it on
this issue expressed by the State President. Furthermore, it should ask
itself whether, now that the intellectual property legal experts have been
shown to have been correct in their criticism of the Bill on constitution-

al issues, they might perhaps also be equally correct in their unequivocal
condemnation of it on its substantive merits (it has variously been
politely described inter alia as fundamentally flawed and inoperable). 

Is there not a salient lesson to be learned from this episode, namely
that in a highly technical and esoteric field, there is a lot to be said for
paying due regard to the views of the experts?  Above all, government
should give serious consideration whether the objectives of the Bill,
both stated and unstated, can remotely justify doing inestimable harm
to intellectual property law in South Africa.  In the long term, the harm
done by the Bill to intellectual property law will greatly outweigh its
perceived short-term benefits and expediencies. �

Dean is professor of Intellectual Property Law at Stellenbosch
University

Blog: http://blogs.sun.ac.ha/iplaw

thelawthelaw

This Commission could do a lot better
A V A N I  S I N G H  A N D  P E T E R  S M I T H

On April 12 last year the Judicial Service Commission (JSC) inter-
viewed seven shortlisted candidates for judicial appointment to the
Western Cape High Court, Cape Town (WCHC). While there were
three vacancies on the court's bench, the JSC  recommended only one
of the interviewees for appointment. The result was that two positions
remained vacant.

The Cape Bar Council (CBC) brought an application in the WCHC
to review the decision by the JSC. It sought an order declaring the pro-
ceedings of the JSC and the failure by the JSC to fill the two judicial
vacancies, unconstitutional, unlawful and consequently invalid. The
CBC further sought an order directing the JSC, properly constituted, to
reconsider the applications of the shortlisted candidates who were not
selected.

The CBC advanced two principal  arguments. The WCHC, agreeing
with the CBC's submissions, declared the proceedings unconstitutional
and invalid. In response, the JSC took the decision on appeal to the
Supreme Court of Appeal (SCA). 

Points in limine

Before assessing the validity or invalidity of the JSC's conduct, the
SCA, per Brand JA, considered two points in limine. First, it was argued
by the JSC that its decisions relating to the appointment of a judicial
officer are not subject to review based on section 1(gg) of the Promo-
tion of Administrative Justice Act (4 of 2000) (PAJA), which excludes
such decisions from the defi-
nition of "administrative
action." Second, it was argued
that the application was fatal-
ly defective on the basis that
none of the shortlisted candi-
dates were joined as parties.
We will not pursue this sec-
ond point in any detail; suffice
to say that the SCA did not
find the non-joinder of the
candidates fatal to the appli-
cation.

On the reviewability of the
JSC's proceedings, the SCA
held that, while the proceed-
ings did not fall within the
remit of PAJA, they were
reviewable in terms of the

Case note: Judicial Service Commission v
Cape Bar Council (Centre for Constitutional
Rights as amicus curiae) [2012] ZASCA 115

(14 September 2012)

Singh 
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doctrine of legality. An incident to the rule of law, which is a founda-
tional value in the Constitution, the doctrine of legality governs the
exercise of all public power. Given that the doctrine of legality not
only guarantees that a public body must act within the powers con-
ferred on it by law but also that public power should not be exercised
arbitrarily or irrationally, the SCA held that the JSC's proceedings
were thus subject to judicial review.

The improper constitution of the JSC

The CBC's first argument for the invalidity of the JSC's proceedings
was that the decisive meeting on April 12 2011 was not properly con-
stituted under s178 of the Constitution. ss178(1)(b) and ss178(7), read

together, provide that the
President of the SCA or, in
the event of his unavailability,
the Deputy President, must
be present at meetings of the
JSC. As neither Mpati P nor
Harms DP was present at the
meeting (and, in fact, Harms
DP had not been invited to
attend), the CBC argued that
the JSC was not properly
constituted and that the pro-
ceedings were, therefore,
unconstitutional and invalid.

In addressing this ques-
tion, the SCA drew analogy
to its own decision in Acting
Chairperson: JSC v Premier of
the Western Cape Province
2011 (3) SA 538 (SCA). In

that decision, the SCA held that the JSC, when considering matters
relating to a specific high court, could not be said to be properly consti-
tuted in absence of the Judge President of Court and Premier of the
province concerned, or a designated alternate. 

The SCA could see no difference between this requirement and the
requirement that the President of the SCA or his Deputy must be pres-
ent, save for circumstances of impossibility. The Court held that it was
bound by the earlier decision and concluded that the JSC was not
properly constituted on the day in question, rendering its decision
unconstitutional and invalid. 

Rationality and the right to reasons

The CBC's second line of attack was that the JSC's failure to recom-
mend any of the unsuccessful candidates for appointment was irrational
and consequently invalid. When asked for reasons for this failure, the
JSC's only response was that none of the candidates received a majority
vote. The JSC never contended that the candidates were unsuitable for
appointment or that the decision was influenced by considerations of
race and/or gender representivity. The CBC argued that this constitut-
ed no reason at all, which warranted the inference that the decision
not to recommend a candidate was irrational.
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The JSC contended, that it had no express obligation to provide rea-
sons. Though the SCA accepted this, it held that the JSC nonetheless
had an implied obligation. This was premised on the fact that the JSC
has a constitutional duty to exercise its powers in a way that is not irra-
tional or arbitrary and that the JSC, as an organ of state, is bound to the
values of transparency and accountability. 

Brand JA takes a bold and rather uncompromising stance on the
right to reasons, stating that (at para 44; own emphasis): 

As to rationality, I think it is rather cynical to say to an affected individ-
ual: you have a constitutional right to a rational decision but you are not
entitled to know the reasons for that decision. How will the individual ever
be able to rebut the defence by the decision-maker: 'Trust me, I have good
reasons, but I am not prepared to provide them'? Exemption from giving
reasons will therefore almost invariably result in an irrationality
challenge.

The general rule thus established on the present facts was that the
JSC is obliged to give reasons for its decision not to recommend a par-
ticular candidate if properly called upon to do so. The SCA did, however,
hasten to add that it did not express any view on how extensive these
reasons should be; who would be entitled to request them; or the cir-
cumstances under which the request could legitimately be made. This
would depend on the facts and circumstances of each case.

In our view, this is arguably one of the most significant aspects of the
judgement. As mentioned, the CBC would not have been able to request
reasons in terms of s5 of PAJA because the decision is excluded from
PAJA's remit. Notwithstanding this, the judgement nevertheless opens up

the possibility of a general right to reasons outside  the ambit of PAJA. 
What remains to be seen in future cases is, first, how this will affect

the proceedings of the JSC and other similar bodies (and whether it will
only be public bodies that are affected); and second, whether bodies not
excluded under section 1 of PAJA will also be able to rely on this judge-
ment and obviate the stringent requirements of PAJA when requesting
reasons.

The SCA went on to reject the other two grounds advanced by the
JSC, finding that the JSC's answer that the candidates "did not secure
enough votes" to be no reason at all and that it could not rely on its
secret-ballot voting procedure to justify its failure to provide reasons. 

The SCA therefore held that, though the JSC is not obliged under
all circumstances to give reasons for every decision it is, nonetheless,
under an obligation to give reasons for a decision not to recommend a
candidate for judicial appointment. In the present matter, "where the
undisputed facts gave rise to a prima facie inference that the decision not to
recommend any of the suitable candidates was irrational, the failure by the
JSC to adhere to its general duty to give reasons inevitably leads to confirma-
tion of that prima facie inference" (para 51). 

Consequently, the failure by the JSC to fill the two vacancies was
irrational and unlawful and it was ordered to reconsider the applications
of the shortlisted candidates who were not selected for appointment.

It will be interesting to see how this decision affects the development
of SA administrative law beyond the scope of PAJA, in the future. �

Singh and Smith are candidate attorneys. The article was reviewed
by Jonathan Veeran, partner, Webber Wentzel
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Hearsay evidence 
D E B O R A H  D I  S I E N A  A N D  A H M E D  M O K D A D

s3 of the Act provides for the introduction of hearsay evidence, inter
alia, where it would be in the interests of justice. This article examines
the application of this principle in the context of the criminal trial
known in the press as “King 2.”

The admission of hearsay evidence can operate unfairly and distort
the truth-seeking function of our courts. Consequently,  the law gives the
court a common law and constitutional gatekeeping function in the form
of an exclusionary discretion to be exercised on a case-by-case basis in
the interests of justice. 

The exclusionary rules of evidence are based on the premise that the
evidence excluded is likely to do more harm than good to the trial
process. The application of s3(1)(c) of the Act seemingly permits a great
deal of flexibility, allowing considerable discretion to the trial judge to
admit evidence in cases where the value of the evidence outweighs its
potential prejudice. The courts discretion is particularly wide; ss(vii) pro-

The hearsay rule is the best known of the com-
mon law exclusionary rules of evidence. Its 
raison d'être, however, has long been the sub-

ject of debate among academics and our courts. Whether
it stems from judicial distrust of witnesses or a concern
about adversarial fairness, it has long been trite law that
hearsay evidence is generally inadmissible in court pro-
ceedings. Ironically, however, the Law of Evidence
Amendment Act (45 of 1988), does not impose a total
moratorium on the introduction of hearsay evidence in
court proceedings. 
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vides that the factors to which
a court may refer in determin-
ing whether it is in the inter-
ests of justice to receive hearsay
evidence is not closed. Accor-
dingly, the section allows a
court to consider the common
law principles in order to
arrive at a decision that the
admission of hearsay evidence
is in the interests of justice.

As  the common law posi-
tion is developed, it will be
interesting to see whether it is
the state or the defence that
will benefit most from a
relaxed hearsay rule. It can
undoubtedly be argued that
the liberalisation of hearsay

will tilt the balance in favour of the state. It is far likelier  than the
accused to attempt to introduce hearsay in the interests of justice and
ultimately to be successful in having it admitted. This is especially so
considering that the state has insurmountable resources available incom-
parison with an average accused who is "lucky" to be represented, if at all.   

When addressing the safeguards that must be adhered to when
receiving hearsay evidence under the Act, the Supreme Court of
Appeal in Ndhlovu (S v Ndhlovu 2002 (6) SA 305 (SCA) said that
courts must be careful to ensure respect for the fair trial rights in s35(3)
of the Consti-tution. The question of prejudice, to whatever degree,
logically arises whenever untested evidence is admitted (untested in the
sense that the accused is not afforded the opportunity to cross-examine
the witness). 

It is our view that in criminal proceedings weightier considerations
arise, in particular when s3 of the Act is examined. The constitutionally
enshrined right of an accused to a fair trial and the right implicit in it to
dispute evidence must undoubtedly be weighed up against potential prej-
udice an accused may suffer if a court allows for hearsay evidence to be
admitted. The courts should be more reluctant to admit hearsay evi-
dence against accused persons based on the presumption of innocence.

A very recent case in point, where the writers acted on behalf of one
of the accused, is that of The State v DC King and IG Morris. The state
sought to have hearsay evidence admitted inter alia in the interests of
justice.

In this instance, the two accused were charged with numerous
counts ranging from racketeering to fraud. The state’s case hinged sole-
ly on a report compiled by KPMG. The forensic report was read into
the record at commencement of the trial by the author. It became
apparent to the court early into the witness' reading of his report that
much of what it contained was based on opinions and/or reports of cer-
tain analysts who the state conceded would not be called to testify.
The court pointed out to the state that the evidence it sought to rely
on had not been proven to be admissible and, in many instances, the
source was unknown. At this juncture, the question whether the state

is entitled to place hearsay
evidence before the court
came to the fore. 

In this regard, the state
specifically sought to have the
hearsay evidence admitted
based on the interests of jus-
tice principle as contemplated
in s3 of the Act. The state's
witness' testimony was inter-
rupted to deal with argument
about the hearsay nature of
the opinions and reports of
analysts who, the state advised
the court, would not be called,
and its ultimate admissibility.
Argument was presented by
the state, submitting that by
adjudicating the admissibility
question before any other evidence is adduced would effectively "rob the
court of the benefit to consider the evidence in light of the remainder of the evi-
dence in the State's case".  

Essentially, the state sought to have the hearsay evidence admitted as
real evidence for the truth of their contents in the interests of justice,
without the authors ever being called to verify the evidence. 

Counsel for the accused presented extensive argument on the admis-
sibility of the hearsay evidence, particularly in relation to the state's con-
tention that the hearsay evidence be admitted in the interests of justice.
Counsel argued that in spite of the provisions of the Act in criminal pro-
ceedings where the court has to consider applying the hearsay provisions
of the Act, the accused's right to a fair trial, which includes and encom-
passes the concept of procedural fairness, must at all times be borne in
mind. 

When faced with the question whether to admit evidence under s3 of
the Act, the issue that arises is whether its admission will render the trial
unfair. Moreover, the possibility and extent of the irreparable trial dam-
age that could be caused by the admission of hearsay evidence must be
taken into account. 

The court ultimately ruled against the state, refusing its application to
have the hearsay evidence admitted on the interests of justice principle.
The accused were acquitted of all the counts levelled against them.

As is evident from this analysis, the application of s3 has a significant
impact on our law of evidence and, in particular, on how we litigate the
admissibility of hearsay evidence. The full impact will, however, be
impossible to assess as not all accused persons have equal means to mount
a thorough defence against the mighty state with its boundless resources.
The question is, will we see the state unjustifiably relying on hearsay evi-
dence in the "interests of justice" to secure convictions in criminal cases?

Where does justice truly lie and who will, in the end, benefit from
this principle and its progeny? �

Di Siena is a partner and Mokdad a candidate attorney in the
Commercial Litigation Department, Eversheds. 

Mokdad Di Siena
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A crucial 
relationship

PlattelandperspectivePlattelandperspective

C A R M E L  R I C K A R D

First off: the extraordinary scenes in Australia’s House of Representative,
with the Prime Minister, Julia Gillard, lambasting the leader of the oppo-
sition, Tony Abbott, for his ... Australians had heard much of it before it
seems, but it was a novel experience for many of the millions who
watched the dressing down on YouTube. 

When have we ever seen a strong woman leader tearing into her polit-
ical opponent for apparently approving comments describing her as a
‘witch’ or ‘another man’s bitch’; for his patronising reference to women iron-
ing and to his comments that perhaps men were better suited to wielding
power and authority than women?

‘I will not, and the government will not, be lectured about sexism and misogyny
by this man, not now, not ever …. If he wants to know what misogyny looks
like in modern Australia he doesn’t need a motion in the House of
Representatives, he needs a mirror.’ Tough talk indeed.

Whatever the reaction in Australia, women in other parts of the world
were spell-bound by this feisty former legal practitioner as she raged against
the kind of thinking that continues to oppress society, women as well as
men. Women leaders, when they eventually make it to the top, tend to
shy away from challenging blatant sexism in their male counterparts –
think about the approach of the ANC Women’s League to President Jacob
Zuma for example – which made the Gillard speech even more riveting. 

Next up: the dreadful blaps by US presidential candidate Mitt Romney.
Trying to explain steps he took to ensure more women served with his
administration when he was Governor of Massachusetts he said he

instructed his staff to search for more. He said he had asked women’s
groups, ‘Can you help us find folks.’ They ‘brought us whole binders full of
women,’ he announced proudly.

Immediately President Barack Obama began using the phrase to mock
Romney – along with millions of others on social media worldwide – and
‘binders,’ with its ambiguous meaning when applied to women - has now
become an international byword for sexism and patriarchal attitudes. 

That Romney moment highlighted the unacceptable attitude to
women that still prevails in most of the world and the problems women
experience getting into government, politics and leadership generally.

By contrast there has been good reason for continental pride with the
swearing in of two African women to fill high profile international leader-
ship positions. One was South Africa’s former Minister of Home Affairs,
Nkosazana Dlamini-Zuma, who took office in October as head of the
African Union. The second is the chief prosecutor of the International
Criminal Court, Fatou Bensouda, a former Minister of Justice in The
Gambia, her home country. Bensouda succeeded Luis Moreno-Ocampo in
June, so her visit to Namibia (where she addressed prosecutors from the
region) and to South Africa (where she spoke to the Institute for Security
Studies in Johannesburg) marked the first 100 days of her tenure, the time
when hard questions and scrutiny traditionally begin.

The two women are likely to have closer relations as a result of their
new positions than you might expect, largely because of continuing ten-
sion between the AU and the International Criminal Court.

Ironically the African bloc was once a staunch proponent of the ICC.
Even before it was properly established, the court’s future existence was
threatened by the United States which objected to the idea that the ICC
might actually be able to prosecute its citizens and officials.* Against
those objections the African countries made a crucial intervention with
strong backing for the court. Now, however, things are rather different.

The ICC has come in for strong criticism from many quarters – not
just the African Union – over the fact that all the matters investigated by
the Court have occurred in Africa. 

The Court is mandated to investigate three kinds of crime only – war
crimes, crimes against humanity and genocide – and matters end up with

Rickard 

OCTOBER is usually when world-wide efforts are
made to raise public awareness about breast
cancer. I am deeply concerned about the prob-

lem of breast cancer - but there were so many other sig-
nificant developments during that month that you might
well see it as a time to mark broader questions of
women’s rights.
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the court’s investigators via any of three routes. The UN Security Council
may refer issues to the Court; the country where the alleged crimes were
committed may ask the Court to investigate; or the ICC itself may decide
to step in. This it will do if it feels that the country lacks the capability –
or the will - to prosecute.

Though all the cases the Court is now investigating originate with
crimes committed in Africa, these matters reached the ICC through all
three of the possible channels.

But AU members have become increasingly dissatisfied about
the Court’s apparently selective attention to the continent when
there are other countries in the world where crimes
against humanity have
been committed dur-
ing the 10 years of
the Court’s existence.
This dissatisfaction has
been expressed in sev-
eral ways. One was the
AU decision that its
members would
refuse to arrest
President Omar
Al-Bashir of
Dafur, Sudan,
despite the fact
that an arrest war-
rant has been issued by the
ICC.  

South Africa, Malawi and Botswana were the sole
objectors to this decision, saying they were obliged to
honour their commitments under the Rome Statute, in
terms of which the Court was originally established.

Another way the AU signals its unhappiness is through the planned
establishment of a new African Court of Justice and Human Rights. The
idea is that the African Court on Human and People’s Rights (which
already exists but has so far been only a shade better than useless) should
be merged with a new chamber mandated to investigate the big three -
genocide, war crimes and crimes against humanity – as well as other inter-
national crimes such as corruption. 

The ICC is based on the principle of complementarity: the Court
should ‘complement’ the work done by a country where alleged interna-
tional crimes against humanity take place. It should give assistance to
efforts at dealing with such crimes by the local justice system and referral
to and action by the ICC should be a last resort. 

It might seem that a new African court with extended powers would

fit in with this idea, but in fact there can be little doubt that by flirting
with the idea of a new court of this nature the AU is actually challenging
the ICC and its authority.

When she took over as head of the AU, Dlamini-Zuma assumed
responsibility for implementing and helping shape policy. That means her
relationship with the new head of the ICC’s crucial prosecution team will
be something to watch closely. How will she and Bensouda communicate?
How will they work together? What will happen to the proposed new
court? Will AU relations with the ICC improve?

For her part Bensouda says she and her team want to work closely
with the AU’s new
leadership and that she
believes both the AU

and the ICC share
commitment to the
same goals of victim
support and an end
to impunity for
war crimes.  

During an
interview on
her recent visit
to South Africa
she also told me

that one of her pri-
orities in office will be to

ensure that rape and gender violence is given special pri-
ority by the ICC prosecutors when dealing with crimes
against humanity. This follows criticism over the way
rape and sexual violence was dealt with during the

Court’s recent successfully concluded prosecution of DRC warlord,
Thomas Lubanga. 
“I have already appointed a special gender adviser,’ she said, explaining she

did so within the first two months of taking office and that the adviser’s
task included setting up a programme to train staff on gender issues. This
would help ensure gender sensitivity and the expertise needed to bring
successful indictments on gender violence in future prosecutions.

Strangely enough, given the hard time women still experience in most
parts of the world, it may not be an exaggeration to say that these two
African women, their relationship and the particular sensitivity they both
bring as a result of their backgrounds, will prove crucial in the immediate
future for international justice and human rights. �

* See without prejudice July 2003 p26.
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South Africa’s EU-style 
Data Protection Law
P A M E L A  S T E I N

The lengthy and detailed deliberations on the Bill have, however, allowed
the drafters to draw on the experience of many years of data protection
regulation in the European Union, including the comprehensive review
of EU data protection law that is currently underway by the European
Commission.

POPI, which regulates every aspect of the processing of personal infor-
mation from its collection to its destruction, is based on European data
protection law that has been in force in the EU since 1995. POPI was
first published for comment in 2005, and has undergone numerous
reviews since then, resulting in the publication of at least nine working
drafts over the past seven years.

The constitutional rationale for POPI is to give effect to the right to
informational privacy that protects individuals (known as ‘data subjects’)
against the unlawful collection, retention, dissemination and use of their
personal information. Personal information is widely defined and includes
anything specific to one's physical, physiological, mental, economic, cul-
tural or social identity. Protection of this information is achieved by
requiring the data controller to process the personal information strictly
in compliance with the eight Data Protection Principles, which are the
foundation of the EU's data protection laws.

These principles restrict the manner and extent to which personal
information can be processed, holding a data controller responsible for
lawful processing and providing individuals significant rights over their
personal information, including the right to access their data, correct it,
and withdraw consent to processing, at any time. An individual’s rights
must be enforceable through some form of regulatory agency and data
may only be transferred across borders where the recipient’s jurisdiction
provides an adequate level of data protection.

The EU review has found that while the original data protection princi-
ples and objectives are still applicable, there is a need for a more coherent
data protection system which provides legal certainty and places individuals
in greater control over their personal information. Such a system must also
be characterised by the implementation of practical measures for companies

that inevitably process personal information in the course of business.
A key area of concern identified by business is the principle restricting

the free flow of personal information across borders. This limitation is in
place because cross-border transfers carry special enforcement risks – par-
ticularly where the destination jurisdiction has no data protection law.

Cross-border information transfers are, therefore, subject to various
conditions, including the requirement of consent, contractual necessity
and that the recipient of the data is regulated by an adequate of level of
data protection.

The restrictions on cross-border information flows have seriously chal-
lenged the ability of companies to operate effectively because each trans-
fer of data requires an independent assessment of whether the necessary
conditions for a lawful transfer exist. In trying to find a more integrated,

holistic approach to cross-border
transfers of personal information,
many EU member states now
accept what are termed as "binding
corporate rules." These are a set of
legally binding data processing rules
adopted by a company or a group of
companies, which protects personal
information in their possession.
BCRs require regulatory approval.
The widespread practice of BCR’s
has assisted international global
transfers of personal information
while still protecting individual pri-
vacy rights.

POPI, taking its cue from the
EU experience, has adopted an

approach which expressly endorses the use of BCRs to facilitate the trans-
fer of personal information from South African companies to their global
counterparts.

Another area in which the drafters of POPI have benefited from the
EU's experience is in making the law more accessible to both data sub-
jects and data controllers so that both parties know exactly what their
rights and obligations are. In keeping with this approach, the POPI
drafters have deliberately sought to ensure that the data subject’s rights
are easily identifiable, placing these rights at the beginning of the Bill,
immediately followed by a list of the requirements for lawful processing of
personal information.

The Protection of Personal Information Bill (POPI),
which was recently approved by the National
Assembly, has been one of the longest serving

bills before parliament.

Stein

HumanrightslawHumanrightslaw
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A constant theme throughout the EU review is the challenge to data
protection brought about by rapidly developing technology, which has
increased the scale of data sharing and collecting to unprecedented levels.

The drafters of POPI have followed many of the proposals made to
address this online challenge to privacy, including providing much greater

protection for children, prohibiting direct marketing without consent,
tightening up on data security breaches including the ‘right to be forgotten’
in an online environment. �

Stein is a partner at Webber Wentzel
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Product recalls 
L I O R  G O L D  A N D  A D A M  A N D E R S O N

Even if a business can afford to incur the costs of a product recall, the
reputational damage can be calamitous.

In South Africa, product recalls, historically, have been governed by
the decisions of individual businesses to ‘act responsibly’ and ‘in the inter-
ests of consumers.’ But if the potential cost and reputational damage
associated with a product recall outweighed the perceived benefits, a

company could choose to take its
chances by leaving the product in
the marketplace.

The only remedy available to
consumers in these circumstances
would have been a claim in delict,
though by then the product would
already have caused damage. In
addition, the cost and time
involved in bringing litigation
against manufacturers and suppliers
meant that the threat of litigation
was low.

The legislature sought to
enhance consumer protection by
enacting s60 of the Consumer
Protection Act (No 68 of 2008)

(CPA), a section entitled “Safety Monitoring and Recall,” which provides
that the National Consumer Commission must “promote...the develop-
ment, adoption and application of industry wide codes of practice providing for

effective and efficient systems” to, among other things, detect or identify
potential risks to the public from use of, or exposure to, goods and recall
those goods for replacement, if necessary.

The intention, therefore, is to move away from a system of liability
for suppliers for unsafe, defective or hazardous products and towards one
of detection and prevention.

The lynchpin of s60’s safety
monitoring framework is the newly
issued Product Recall Guidelines,
which set out what suppliers must
do when they become aware of a
safety issue that necessitates a prod-
uct recall or in circumstances
where the Commission orders a
compulsory product recall. The
extent to which the Commission
realises the goals of s60 is, there-
fore, dependent on the provisions
of these Guidelines.

While the Guidelines will no
doubt be carefully analysed to
determine the exact nature of the
reporting requirements and the extent of liability for non compliance, it
is important to understand how they will affect the behaviour and busi-
ness decisions of suppliers (as defined in the CPA).

As product recalls pose significant economic and reputational risks
for suppliers, it seems logical that suppliers would be less inclined to
produce, market and sell unsafe, defective or hazardous products –
assuming that suppliers actually know that their products are unsafe,
defective or hazardous when they go to market.

Suppliers often spend great sums of money to research and develop new
products that are bigger, better, faster and cheaper than their competitors’;
an edge that seldom lasts long. Even so, there must be a balance between

The threat of product recall is one of the greatest
risks for companies that design, manufacture or
produce goods for distribution or sale to consumers.

Anderson

Gold 
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the promotion of innovation and competitiveness in the marketplace on
the one hand and the protection of consumer safety on the other.

To assess how the Guidelines balance these competing interests, it is
necessary to evaluate the circumstances giving rise to a product recall.

There are two instances in which a product must be recalled – vol-
untarily or in circumstances where the Commission orders a recall.

Voluntary product recalls may be initiated by suppliers “when they
become aware of safety issues.” This seems to suggest that a mere com-
plaint is sufficient to render a supplier aware of safety issues. The thresh-
old is ostensibly low if the far-reaching consequences of a complaint

(suppliers must con-
duct a comprehensive
risk analysis) are considered.

In addition, there is no guarantee that extensive testing of certain
products will expose all defects or hazards. Indeed, a product may sit on
the shelves for years before the associated risks are identified.

The other instance of a mandated recall is when the Commission
requires a producer to recall a product in circumstances where it has
“reasonable grounds to believe that any goods may be unsafe, or that there is a
potential risk to the public from the continued use of or exposure to the
goods.” However, the Guidelines do not define reasonable grounds for a
recall in these circumstances.

Given that South Africa does not have a history of product recall lit-
igation, it is necessary to review the approaches adopted by other coun-
tries in determining that a product recall is necessary.

In the United States, for example, manufacturers have a post sale
duty to warn consumers of defects and a duty to conduct voluntary
recalls. In Patton v Hutchinson Wil Rich Manufacturing Company, the
court recognised that manufacturers must act reasonably in performing
their duties and listed the factors relevant to determining whether or
not this was done. The analysis had to include but was not limited to:

the nature of the harm that might result from a consumer’s use of the
goods without warning that the product was unsafe, hazardous or
defective;
the likelihood that the harm warned of would occur;
how many people would be affected;
the economic burden on the manufacturer of identifying and con-
tacting current product users;

the nature of the industry;
the type of product involved;
the number of units manufactured or sold; and/or
the steps taken by the manufacturer other than giving notice to cor-
rect the problem.

Cumulatively considered, the factors clearly emulate a form of cost
benefit analysis that takes into account the costs and benefits on both
sides of the scales.

On the one hand, it examines the financial costs for suppliers of con-
ducting extensive testing and potentially recalling a product in the light

of the nature, extent and probability of harm
occurring as a result of the failure to conduct
such testing or recall those products.

On the other hand, it considers the
harm suffered by the consumer; harm that
could have been prevented by more
extensive testing or product recalls.
The exercise is more than philosophi-

cal, since if the costs (including financial
and opportunity costs) of developing and
testing a new (or even an existing) product
become prohibitively high, suppliers are
unlikely to spend the resources required to
develop that product. Instead, they will rely
on incremental improvements to a tried and

tested model.
The outcome is fewer products being brought onto South African

shelves, thereby depriving:
consumers of potentially beneficial products;
the industry of the jobs; and
the economy of the value that would otherwise have been created by
the introduction of these products.

The goal of the Guidelines is to promote and protect the optimal
safety of consumers. In practice, however, their enforcement may have
the unintended consequence of instilling the fear of costly liability or
reputational damage among members of the supply chain.

By expanding the scope of liability for suppliers, the Guidelines may
force suppliers to re-evaluate the costs and benefits associated with
researching and developing new products.  The consequence may be
that they scrap new and potentially beneficial projects for fear of an
over-zealous safety monitoring regime.

While consumer safety should not be forsaken in the name of inno-
vation, it is vital to balance protection of consumers against the need
for innovation.

Unsafe, hazardous or defective products should never be introduced
without consequence. But an overly broad approach to product recalls
that prevents potentially beneficial goods from entering the market-
place may, in the long run, be just as disadvantageous.

A Patton-type test may go a long way towards effectively balancing
the interests of suppliers and consumers. �

Anderson is a partner and Gold an associate in the Litigation
Department of Bowman Gilfillan



November 2012 51

ConsumerlawConsumerlaw

Discriminatory transactions 
S I B O N I S O  M N C W A N G O

An example of discrimination is where a supplier of tyres provides a
delivery service with the purchase of the product to any location in the
area but refuses to deliver to a township because of a belief that town-
ships are unsafe, or where a bank declines an application for a mortgage
bond because the property is in an area where the dominant race is
regarded as being a risky or
insecure segment of the popu-
lation. 

s8 of the CPA protects the
consumer from discriminatory
marketing and it prohibits
various forms of discriminatory
practices in the supply of
goods or services.
Discrimination in terms of s8
is prohibited provided the
discrimination is based on the
grounds of unfair discrimina-
tion listed in s9 of the
Constitution or Chapter 2 of
the Promotion of Equality
and Prevention of Unfair
Discrimination Act. 

s8 goes on to state that a
supplier must not directly or
indirectly treat any person differently from any other in a manner that
constitutes unfair discrimination and lists instances where such discrimi-
nation may not be allowed. This includes, among others, assessing the
ability of the person to pay the cost, or meet the obligations in the pro-

posed agreement or transaction or when selecting, preparing, packaging
or delivering any goods to the customer or providing any services to the
customer or deciding whether to enter into a transaction or agreement
or offer to enter into a transaction or agreement. 

The section also applies to a consumer who is an association or a
corporate entity. It is prohibited to discriminate unfairly against an asso-
ciation or corporation based on the characteristics of any individual
who is a member, associate, owner, manager, employee, client or cus-
tomer of that association or corporation. The court has the authority to
determine whether particular conduct by a supplier in relation to a con-
sumer constitutes unfair discrimination within the meaning of the
Constitution or the Promotion of Equality and Prevention of Unfair
Discrimination Act. There are volumes of case law to which a court
would refer in deciding this issue. 

s9 of the CPA provides for grounds on which deferential treatment
may be justified under the Act. It states that it is not a contravention of
the Act for a supplier to refuse to supply certain goods to a minor or
require parental consent prior supplying certain goods in compliance
with a public regulation or as a reasonable precaution to protect the
health, welfare or safety of such minor, or reasonably designate a facility
or service permanently or periodically for the exclusive use of minors or
adults who have attained a specified age of at least 60 years of age. 

A supplier may even supply goods or services at a discounted price
solely on the basis that the consumer is a minor who has not yet
attained a specified age or is an adult who has attained a specified age of
at least 60 years. A supplier may even designate separate but equivalent
facilities for exclusive use by persons of each gender or offer to supply a
facility to persons of one gender.

A supplier may even market goods or services in a manner that
implies or expresses a preference for a particular group of consumers
who are distinguishable from the general population on the basis of a
ground of discrimination set out under the constitution if the particular
goods or services are intended to satisfy specific needs or interests com-
mon to, or uniquely characteristic of, that particular group of con-
sumers.

The CPA is not intended to prohibit or discourage reasonable com-
mercial deferential practices and it is quite easy to identify those forms
of discrimination that are prohibited.

Giving discounts to customers who buy in bulk without extending
the same benefit to other customers is not an unlawful discriminatory
practice, unless it takes place on grounds outlined by the CPA with ref-
erence to the Constitution. �

Mncwango is an associate at Norton Rose SA.

If a shop gives a discount to customers who buy a
product in bulk but does not give the same discount
to customers who do not buy in bulk, does this con-

stitute discriminatory marketing in terms of the Consumer
Protection Act (68 of 2008) (the CPA)? There are businesses
receiving bad advice by in-house counsel or others who do
not have a proper understanding of the implications of the
CPA for that business, as a result of which they believe
they will be penalised for undertaking business practices
that are commercially justifiable and legally acceptable. 

Mncwango
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Tied in knots over serving notice
L I N D I W E  M A S I N A

The Constitutional Court  shed some light in respect of the ongoing dis-
pute over the service of the s129 notice, which compels credit providers
when a consumer has defaulted, to: 

draw the default to the attention of the consumer and 
propose alternative dispute resolution avenues of remedying the
default prior to approaching the courts for intervention.  

The object of the NCA, and in particular s129, is to protect the
defaulting consumer from litigation. Looking at this objective from a
generic perspective, however, it
attempts to safeguard the principle
that courts are to be approached as
a measure of last resort, which in
turn attempts to curb abuse of the
court system.

It is quite evident that the
receipt by a consumer of a s129
notice in terms of the NCA is of
paramount importance when it
comes to credit providers seeking
enforcement of the debt.  The
NCA requires delivery of the
notice prior to the institution of
legal proceedings. Failure to adhere
to the section will have a detrimen-
tal impact on the debt enforcement
process outlined by the NCA. The question is whether a credit provider
is tasked with ensuring that such notification has reached the intended
consumer.

In the recent Constitutional Court judgement of Sebola and Another v
Standard Bank of South Africa and Another (Sebola),1 the issue of the
delivery of a s129 notice and whether a debtor was not only entitled, in
terms of the NCA, to written notice before a credit provider may institute
action but also whether the obligation extends to credit providers ensur-
ing that the notice reached the debtor, was considered.  

It is common cause that the Sebolas did not receive summons issued
by the Bank. They further contended that it was their assertion that it
was impossible that the summons could have been affixed to their door
since their home was in a housing development. The Sheriff wouldn’t

have gained entry and the return of service was not, therefore, reflective
of what actually transpired.

Irrespective of the fact that Standard Bank conceded that the Sebolas
may not have received the s129 notice, they did not possess a bona fide
defence (one of the requirements of rescission of judgement applications)
as they had admitted defaulting in furnishing payment towards the mort-
gaged property.  The high court took the conservative approach and stated that
a credit provider's proof of postage to the correct and/or chosen address
constituted compliance for the purpose of s129 read with s130 of the
NCA.  It rejected the rescission application on the ground that non-
receipt was insufficient to constitute a bona fide defence against Standard
Bank.

Subsequently the Sebolas brought their application before the
Constitutional Court, their constitutional argument being the issue of
interpretation that the high court had erred in its decision by failing to
adopt a purposive and contextual reading of s129 read with s130.  s129
should have been interpreted constitutionally in the light of the objec-
tives of the NCA (which includes but is not limited to promoting the
development of a credit market that is accessible to all South Africans, and in
particular to those who have historically been unable to access credit).

A  majority of the Constitutional Court  judges expressed the view
that the main objective of the NCA is that it seeks to balance the com-
peting rights of the consumer and the interests of the credit provider.
The Constitutional Court found in favour of the Sebolas granting the
rescission application with costs and overturning the high court decision.

It is important to note that the NCA does not require credit providers
to prove that the notice actually reached the attention of the debtor but
instead, given the importance placed on ‘delivery’ of the notice, it must
provide compelling evidence to satisfy the court that the notice or s129
read with s130 was indeed adhered to.

The meaning of ‘delivered’ (from the provisions of the NCA) was scru-
tinised by the Constitutional Court.  It  reached the conclusion that,
while no clear answer to the meaning of delivered existed, other provi-
sions in the statute gave a clear indication to what the possible interpreta-
tion could mean.  

One of the possible forms of delivery suggested by the relevant sections
was delivery by ordinary mail.  The Constitutional Court stated that reg-
istered mail was a more reliable form of postal delivery.  It enunciated the
fact that no practical means of proving actual delivery could be identified
but at the very least, dispatch of the s129 notice must be effected by regis-
tered mail.  Proof of dispatch by registered mail is clearly stated to be suf-
ficient for purposes of service.

Where the notice is posted, mere dispatch is insufficient. This is
because the risk of non-delivery by ordinary mail is too great. Registered
mail was said to be essential and while there was a probability of regis-

Service of the controversial s129 notice read with
s130 of the National Credit Act (34 of 2005) (NCA)
has once again been under the spotlight.  

Masina
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tered mail going astray, there is an even higher degree of probability
that most of the mail is delivered.  Credit providers should go to the
lengths of obtaining post-dispatch "track and trace" print outs from the
South African Post Office.  This system enables a despatcher to
identify the post office at which it arrives from the Post Office's
website. 

The ratio decidendi is rather immaculate in that it articu-
lates the fundamental nature of s129 notice in credit dispute
proceedings, “it precludes legal enforcement of a debt before the
credit provider has suggested to the consumer that he or she
explore non-litigious ways to purge the default”.  This serves to
complement the usual practice that in legal disputes courts
should be approached as measures of last resort.  The issues
in this case were filtered down to the interpretation of deliv-
ery of the notice and whether the section introduced an
obligation of making the consumer aware of the notice (and
the possibilities or lengths around bringing the notices to the
consumer’s attention which included inter alia time and costs).

Though these issues divided the Constitutional Court judges
into majority and a concurring minority, the bottom line is that
s129, read with s130, must be adhered to and sufficient proof must
be furnished to show compliance with the section.  And, as
emphasised by the reading of s130 and the majority judgement,
failure to issue a s129 notice does not, however, nullify the institut-
ed civil proceedings, it in fact suspends the proceedings until such time
that compliance is ascertained.

In ABSA Bank Limited v Mkhize and another2 (the ABSA decision), a
recent Kwa-Zulu Natal High Court Durban decision, ABSA featured as
the applicant in four applications for default judgement in respect of
home loan mortgages. Being aware of the Sebola Constitutional Court
decision, counsel for ABSA submitted the "track and trace" printouts
dispatched in each case by registered mail to the defendants concerned.
The track and trace report did, however, reveal that three out of the
four registered items were returned unclaimed. ABSA contended that it
discharged its obligation as outlined in the Sebola decision and the
NCA. 

The judge in the ABSA decision criticised the findings of the
Constitutional Court and provided that there was no factual evidence of
efficiency of the postal services with respect to registered mail as provided
by the majority in Sebola. The Constitutional Court summarily concluded
that the obligation imposed by the NCA on credit providers is to deliver
a s129 notice to the consumer by registered mail and the notice must be
delivered to the post office of the intended recipient. Further, it was
decided that proof of dispatch on its own was insufficient to satisfy a court
that there has been compliance with s129(1). The credit provider must
take it a step further and establish that the registered item/s posted
reached the addressee's post office.  

In the ABSA decision, it was held that far from being a more reliable
method than ordinary mail, registered mail is in fact likely to fail. The
only advantage of registered mail is the facility of proof. The judge further
held that what will be facilitated in most cases is the proof of failure. He

emphasised that it was worth having another look at ordinary mail when
registered mail failed despite the preference of registered mail expressed by
the Constitutional Court.

In the three matters brought before the Durban High Court, the judge
found that there had been no compliance with s129 of the NCA due to
the fact that the s129 notices sent were returned unclaimed. He provided
that there was no justification for a finding that the legislature ordained
that the credit provider's obligations under the section were discharged
when the letter reaches the consumer's post office. The applications for
default judgement were postponed sine die.

The judge noted that, as a precursor to actions instituted following the
Sebola decision, it might be a good idea for credit providers not only to
send the s129 notice by registered mail as prescribed by the Sebola deci-
sion but also and at the same time to send notice by ordinary mail to the
selected address and to any other address which may appear to hold out a
prospect of delivery to the consumer. 

It remains to be seen what the courts will ultimately decide subsequent
to the ABSA decision but the fact remains, in light of the Sebola decision,
credit providers must ensure that consumers are informed of any legal pro-
ceedings they intend instituting against the consumer. �

Masina is a candidate attorney, Projects and Infrastructure with Cliffe
Dekker Hofmeyr. The supervising partner was Goitse Pilane

Refer to the October issue of without prejudice (p43)

1 (CCT 98/11) [2012] ZACC 17 (7 June 2012). 2 Case No: 4084/2012; 4115/2012 and 3882/2012
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The World in October

Will David (Cameron) or Boris (Johnson) lead the
Conservative Party into the next UK General Election? The
annual Tory Party Conference was dominated by the ecstatic

reception for Johnson. Commenting on party loyalists, the Financial Times
observed that their grievances are not all misplaced. “Cameron can be
maddeningly complacent, and his leadership has lacked focus. But what’s
inescapable is that this is a coalition government mid-way through its five
years in office and is fighting a recession. Matthew Norman in The
Independent wasn’t so gentle. It’s now pretty clear, he wrote, that Boris is
“coming to get” Cameron. It’s hard to see how such a “force of nature” can
be resisted. Johnson won re-election as Mayor of London and is widely
considered the man who made the 2012 Olympics such a success. “Boris’s
only dilemma can be whether to strike before the election or after it.” 

When Sir John Gurdon (79) was a schoolboy his
ambition to become a scientist was derided as
“ridiculous” by a teacher. He has now the

Nobel Prize for medicine, specifically for pioneering
stem cell research which led directly to the cloning
of Dolly the sheep and the discovery that
human adult cells can be reprogrammed and
grown into different tissues in the body.
Gurdon keeps the framed school report in his
office at Cambridge University. 

The Ansar al-Sharia militant Islamist
group that killed the US
Ambassador to Libya on

September 11 was driven out of its base
in Benghazi by a crowd of 30 000
backed by the police and army. That’s
vivid proof, said the Financial Times,
that the Arab Spring isn’t dead. For
too long, it observed, Salafist hard-
liners have been allowed to “pur-
sue their own doctrinal agendas
and vendettas.” Now, it reckoned,
there’s hope that Libya may “be saved
from the extremists who posed its great-
est threat.” 

Photographs of three Americans
who successfully scaled one of the
most treacherous summits in the

world last October have just been released.
Conrad Anker, Jimmy Chin and Renan

Ozturk took 12 days to climb the 20 700ft Shark’s Point in the Himalayas.
They slept in a hanging tent on the near-vertical cliff face and had to
climb in day temperatures of -20°C.

Andrea Sirlo (32) who flew in the cockpit of at least one passen-
ger plane dressed in a pilot’s uniform, was arrested by Italian
police for posing as an airline pilot. Police had been hunting him

for six months after an airline official tipped them off about meeting a cap-
tain who seemed too young to be one. 

French police have dropped their investigation into allegations that
Dominique Strauss-Kahn, the former head of the IMF and reck-
oned at one stage to be a shoo-in for the French Presidency, took

part in a gang rape. The inquiry was opened in May as part of the so-
called “Carlton” affair but the file is being closed because a prostitute who
originally claimed she was forced to have anal sex with Strauss-Kahn now
admits she was lying. 

Karen King, a Harvard University professor, has unveiled a scrap
of papyrus which she says provides the first evidence that Jesus
was married. King did this at an international conference in

Rome on Coptic studies. The text, written in Coptic, may form part
of a so-called “heretical” gospel. It contains the words: “Jesus
said…my wife.” The revelation sparked fierce controversy. Experts
said, variously: it’s probably a modern forgery; it dates from the
fourth century, long after the events it describes; and the

Coptic word for “wife” can also mean “female follower.” 

Showing that politicians now have the
upper hand, 330 former and serving mil-
itary officers were convicted in an

Istanbul court of plotting to overthrow
Turkish Prime Minister Recep Tayyip
Erdogan’s elected government nearly ten
years ago. Three former generals were sen-
tenced to life imprisonment, reduced to
20 years; six others and one former MP
got 18 years. The defendants, who
denied the charges, were accused of
planning to bomb mosques in Istanbul
and trigger a war with Greece to stir
unrest and justify a coup. The military
regards itself as defender of the coun-
try’s secular constitution and staged
four coups between 1960 and 1997. 
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Killer whales are mummy’s boys. Females of the
species, says The Times, stop reproduction
aged 30 or 40 but can live until they’re 90

– that’s so they can care for their sons well
into adulthood. A team from Britain and
Canada examined 36 years of records from
two killer whale populations and
found the lifespan of individual
females strongly affected the
survival of their male offspring. 

Wayne Watson, of
Denver,
Colorado, won

$7.2m after developing “pop-
corn lung” – an irreversible
lung disease that causes a
sever shortness of breath.
Watson, who ate two bags of
micro-waved popcorn every
day for ten years, sued the
manufacturer, Gilster-Mary
Lee Corp as well as the owners
of the supermarket chain where he
bought it. His complaint was founded on
the failure of the maker to warn that inhaling
diacetyl, the compound that gives popcorn its
buttery taste, to warn buyers of the risk of serious lung damage. 

Sixteen Amish men and women who cut off the hair and beards of
fellow sect members were convicted of hate crimes. Samuel Muller
(66) punished members who, he claimed, had strayed from the true

Amish way. Prosecutors say hair was targeted because the Amish regard it
as an important part of their religious identity. The perpetrators
have been warned to expect long sentences. 

Armed robbers raided a bar in Düsseldorf and
escaped with a charity box containing the
equivalent of 15 pence. The duo tried to get

into the till but when the alarm went
off they seized the box and two
bars of chocolate worth about
97p each and ran. German
police said they are ama-
teurs. 

Auctions at golf
clubhouses usually
yield thin pickings.

But then art investor Jonathan
Weal saw a small seascape in a
club in Kent listed as being by
J M W Turner. He bought it

for £3 700 (R51 800). Eight years later historians
and scientists have confirmed that the paint-
ing really is by Turner, reckoned by some
to have preceded the French
Impressionists. Tests dated the paint-
ing to 1805 and a handwriting
expert verified the signature on
the work as Turner’s. The paint-
ing has now been insured for
£20m (R280m). 

Wang Lijun, the
former right-
hand man of dis-

graced Communist Party
boss Bo Xilai, has been sen-
tenced to 15 years in jail.
Wang was a local police chief

in Chongqing until he fled to
the US consulate in the city and
blew the whistle on his boss’s
attempted cover-up of the murder

of British businessman Neil
Heywood. Bo’s wife Gu Kilai was convicted

of that crime in August. Wang was found guilty of
bending the law, of helping orchestrate the initial

cover-up, of receiving £300 000 (R4.2m) in bribes, and defection.
Analysts reckon he received a comparatively light sentence possibly for
helping prepare a criminal case against Bo Xilai. 

Most cats bring
home dead
rodents after

a night’s hunting. But Denis,
in Bedfordshire, UK, raids
nearby homes and gardens for
everything from paintbrushes
and toys to knickers he pulls off
the line. “It started as a sock but

escalated,” said owner Lesley
Newman. 

AMexican prison escape described as “the escape of the
century” turned out to be nothing of the kind. According
to reports, 131 prisoners tunnelled out of Coahuila,

Mexico but they actually walked out of the main gate, conveniently left
open by guards. A judge ordered the detention of the 16 officers on duty,

including the prison director, and the state has offered rewards of
up to £10 000 (R140 000) leading to the arrest of each prisoner.
That could amount to a R1,8m bill. �

Compiled by David Gleason  
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Tales from the US of A . . .

Divorce lawyer sued re video surveillance

A well-known Cincinnati lawyer is among defendants in two federal
privacy lawsuits filed by a woman and her online friend who claim
that the attorney intended to use secret surveillance in divorce pro-
ceedings.  The husband installed monitoring devices in his home.
The attorney revealed she had evidence portraying the wife in
“unflattering, embarrassing and private settings.” The wife then dis-
covered the devices which included a hidden video camera and
microphone as well as computer-tracking software.  The legal issue is
whether federal wiretapping laws reach into private homes.  The
American Academy of Matrimonial Lawyers says that surveillance
between spouses is becoming more common because there is very
sophisticated technology available.
Debra Cassens Weiss September 12

Law requires sex offenders to list crimes on social media

Louisiana forbids registered sex offenders from operating buses, taxi-
cabs and limousines.  And now, if they use social media, sex offenders
must list their crimes on their social media account profiles along
with their physical description and address.  A previous law forbid-
ding them from accessing social networks at all was struck down but
this one is expected to survive.  Many social media terms-of-service
agreements forbid registered sex offenders from joining at all.
Stephanie Francis Ward October 1

Client’s leopard-print undies on Facebook lead to mistrial

and attorney’s job loss

A murder accused, who tried several times to get his public defender
lawyer replaced, succeeded when she posted a picture of his leopard-
print underwear on her personal Facebook page. The judge declared a
mistrial. The public defender was immediately fired.  The attorney
snapped a photograph of the briefs when a correction officer held
them up for a quick inspection while going through the accused’s bag
of clothing. The posting had a caption “proper attire for trial.”  An ear-
lier Facebook posting had seemingly called her client’s innocence
into question.  Her conduct was held to undermine the basic attor-
ney/client relationship.
Martha Neil September 13

Reasons why general counsel fire their law firms

UK-based market research based on phone interviews in 45 countries
revealed that general counsel fire their law firms because they were

too expensive (21%), gave bad
advice or lacked expertise (18%),
gave poor service (15%) or because
the firm lost a key lawyer (11%).
Sixteen percent dropped the firm because the
job ended.
Debra Cassens Weiss October 2

$22K on $2K lawn bill claim

More than a decade ago a Florida couple received a bill for $2 212 for
lawn resodding from their homeowners association.  They won their
court case 11 years later after spending close to $220 000 in attorney’s
fees and costs. The court held that the homeowners association didn’t
follow its own governing documents when charging the couple for
the lawn work.  The couple was awarded $85 000 in damages.  A
hearing is still to be held to find out how much they will recover in
attorneys’ fees.  Even the suing husband said it was an ‘absolute night-
mare.’  They now hope to sell the house.
Martha Neil October 1

Homeowner sees party in his house on Facebook

A homeowner did not know his house had been the site of an appar-
ent trespass by partying teenagers while his entire family was away on
vacation.  He then spotted some party photos online which he sud-
denly realised was his own house.  Although the photos showed the
teenagers throwing up and passing out, they apparently cleaned up
afterwards so that the family saw no signs of the party when they
returned home.  The partying children are classmates of the owner’s
children.  City police officers are seeking the suspects.
Martha Neil October 2

Judge complaints about colleague’s lengthy judgment

Although concurring in the outcome, a judge refused to join in the
opinion of his colleague saying “I very respectfully do not join in the eru-
dite opinion.  I stress that it is not because the opinion says something that I
am sure is wrong or that I am sure is even likely wrong.  I agree with much
of the opinion, at least.  But the opinion says a lot and says more than I
think is absolutely needed.  In my experience, longish opinions always pres-
ent a strong possibility of error lurking somewhere in the text.  That the
opinion writer is a skilled and careful judge does not eliminate the risk.
Furthermore, no one wishes to join in an opinion that they do not under-
stand fully.  It is hard, time-consuming, painstaking work for the panel’s
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other judges to check long opinions, line by line, cited case by cited case.
Moreover, long opinions, even if correct in every detail, generally make it
harder for readers to separate a holding from dicta.  Sometimes, the oddest
bits are lifted out of opinions – especially the longer ones (often words as to
some peripheral point) – and later quoted flatly as law: as if someone was
quoting a statute.” Both judges upheld the lengthy gaol sentence.
The minority judge says there were mitigating circumstances that
should have been drawn to the attention of the court had the
defence lawyer not been drinking a quart of vodka every night and
preparing to be sued, criminally prosecuted and disbarred for stealing
clients’ funds.
Debra Cassens Weiss September 18

Vietnam bloggers get lengthy prison sentences

The authorities in Vietnam have sentenced three bloggers who criti-
cised the government to 12 years, 10 years and 4 years in jail. They
were charged with spreading propaganda to defame the Vietnamese
government.  One of the bloggers mother’s died after setting herself
on fire to protest her daughter’s charges. The Vietnam authorities see
blogging as something very dangerous that they need to control as
hostile forces.
Molly McDonough September 25

Student’s death leaves mom with tax bill

When a student committed suicide his student loans and a $55 000
loan taken out by his mother were forgiven.  The mother was
shocked to find out that the Inland Revenue Service now expects her
to pay $14 000 in taxes because the forgiven debt is counted as per-
sonal income.  She is unable to pay and penalties for underpaid tax
are accruing in the meantime.  She can enter into a payment plan
but does not look forward to being reminded of her son’s death every
month when she pays the tax bill.
Martha Neil September 19

Ny law students must do pro bono work for licence

In a move that is expected to improve access to the civil justice sys-
tem for low-income individuals, the New York Court of Appeals
announced it will require all law graduates to complete 50 hours of
pro bono work before they will be admitted to practise in New York.
It is expected that many will complete the pro bono requirement
while they are still law students. The law only takes effect on January 1
2015.
Martha Neil September 19

Groped woman objects to judge’s advice

An Arizona judge has apologised for her courtroom advice on the
perils of visiting bars which she gave to a woman who was groped by
an off-duty police officer.  The police officer was found guilty of sexu-

al abuse and sentenced to probation.  He was fired after the convic-
tion.  At the hearing the judge told the victim that she was not to
blame but woman need to vigilant and if she had not been there that
night none of it would have happened.  She also warned the victim
against going to grocery stores after 22h00.
Debra Cassens Weiss September 10

Sex-change surgery for murder inmate ruling

A transgender prison inmate has been seeking, in a civil action, to
have the state pay for sex-change surgery for seven years.  In a recent
ruling a federal judge agreed that the operation needs to be per-
formed.  The evidence is that sex reassignment surgery is medically
necessary for some people.  The prisoner has severe gender identity
disorder.  At the moment the accused is in jail for first-degree murder
of his wife and serving a life sentence without parole in a men’s
prison.  The state is considering an appeal.
Martha Neil September 4

Foreclosure notice to woman who paid for house she did

not own

A woman is suing her lender and former lender after learning she had
made nearly $70 000 in payments for a house she does not own.  The
lawyer never recorded the deed or mortgage for her house after the
2008 closing.  After living in the home for nearly four years she
sought to refinance the debt and learnt that she did not own the
house.  When she contacted the lender she was told she would have
to pay for a new closing if she wanted the deed filed.  The insurers
refused to pay through its errors and omissions coverage.  When she
stopped paying she received a foreclosure notice.  The attorney has
pleaded guilty in another matter to felony theft, is a defendant in a
civil lawsuit and has been suspended for three years.
Debra Cassens Weiss August 27

Judge rebukes company and its lawyers

In a $1 billion trade secrets lawsuit between two competitors, the
plaintiff is alleged to have used its lawyer for clandestine communica-
tions with the judge in an attempt to influence him.  The company
has blamed its lawyers but some of the documents indicate that they
had knowledge of their attorney’s actions.  They have been ordered
to produce further documents regarding this aspect of the matter.
The court has already dismissed the underlying case because of prior
findings of misconduct but that ruling and $1.5 million in sanctions
are being appealed by the company.  The attorney has surrendered
his licence and the judge went to jail for 18 months.
Molly McDonough September 25

All these stories are drawn from the ABA Journal eReport
Compiled by Patrick Bracher of Norton Rose
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Zoning bombshell could 
scupper Karoo fracking
J U S T I N  T R U T E R

A number of hurdles still need to be cleared by the applicants.  Though
most of the focus by objectors to fracking has been on environmental
concerns, a further, potentially more significant obstacle has recently
arisen. In February this year, the Constitutional Court upheld the earlier
findings of the Cape High Court and the Supreme Court of Appeal that
mining activities entail a land use which, if inconsistent with a proper-
ty’s zoning, would require rezoning of land or a temporary departure
from the land’s zoning before mining activities may commence,
notwithstanding any mining right or permit held under the Minerals
and Petroleum Resources Development Act (MPRDA).   Depending on
the nature and extent of certain exploration or prospecting activities,
the same legal principle may apply.

Unlike other forms of
exploration, there is little dif-
ference between the explo-
ration and the actual produc-
tion processes when it comes
to fracking and both explo-
ration and production will
constitute a land use for the
purposes of the Land Use
Planning Ordinance (LUPO).
If the proposed land use is
inconsistent with the land uses
permitted under a property’s
zoning, the property will first
need to be rezoned to an
appropriate zoning or a tempo-
rary departure from the desig-
nated zoning will be required,
notwithstanding any exploration right held under the MPRDA. 

And herein lies the rub. Most of the land in the 90 000km² explo-
ration area is zoned rural or agricultural,
which does not permit fracking or any
form of deep drilling as a land use.
Furthermore, under LUPO only a land
owner may apply for a temporary depar-
ture to permit a land use which is
inconsistent with the land’s zoning.
Ordinarily, it is also only a land owner
who may apply to rezone his land.

There may be a handful of landown-
ers willing to have their land rezoned or
a temporary departure granted to permit
fracking but, for most, this is unlikely to
be an attractive option. Fracking and its
associated activities are an invasive
form of exploration with potentially sig-
nificant environmental impacts which
represents the antithesis to why most of
the landowners in the Karoo acquired
their land in the first place.

Without the co-operation of the

The Minister of Mineral Resources’ decision to lift
the moratorium on hydraulic fracturing or “frack-
ing” does not mean we are likely to see drill rigs

erected in the Karoo any time soon. 

MininglawMininglaw

Truter 
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landowners, companies wanting to explore for shale gas through frack-
ing have three other options – none of them easy.

between a rock and a hard place

One alternative is for the mining applicants or the Minerals Minister to
approach the provincial government to amend the zoning scheme regu-
lations. Another is for the mining company or Minerals Minister to
request the Provincial Minister or municipality to invoke their powers
to rezone land. This, however, involves a lengthy and thorough process
of consultation with land owners and affected communities as well as
stakeholder and public participation processes. Any decision to amend
the zoning scheme or rezone land contrary to the wishes of affected
landowners is likely to be challenged on review in the courts and that
would bring about further delays and may be overturned.

The third alternative is for the Minister to invoke her powers under

s55 of the MPRDA and expropriate the land if it is necessary for the
achievement of the objects of the Act. However, considering the size of
the exploration area, the cost implications of this may be prohibitive. In
addition, any expropriation will almost certainly end up being chal-
lenged on review in the courts by affected land owners.

Regardless which route is ultimately followed, it is clear that lifting the
moratorium on fracking is but the first step in a series of lengthy statutory
processes that will be required before it can commence in the Karoo.
Considering the constitutional issues at stake, the Constitutional Court is
likely to be the final arbiter on the matter. It will  be called upon to under-
take the difficult balancing act that sustainable development demands –
balancing the potential environmental, social and economic impacts with
the  benefits of shale gas exploration by hydraulic fracturing. �

Truter is a director of Werksmans

MininglawMininglaw

* Maccsand (Pty) Ltd versus City of Cape Town and others; Minister for Mineral Resources and Swartland Municipality.

Just as the transport sector reached a much awaited resolution to the
impasse between the work force and management, strike action in the
coal industry was mooted. This prompted the Minister of Public
Enterprises to state: "I am deeply concerned about the industrial action that
has kicked off in the coal sector".1

At the time of the resolution of the transport strike action, Eskom
had already "lost a day's supply of coal".2 This befalls the energy sector
during a time when the security of power supply remains tenuous at best.
"The truth that the wave of strikes is everyone's problem, not just the mining
industry's, has come home in the country's recent sovereign debt downgrades,

which raise costs for Eskom, the municipalities and others, and in the weaken-
ing of the rand, which heightens inflationary pressures."3 It seems ill-advised
therefore for lobby groups to be protesting against all attempts at aug-
menting the less than secure supply of energy in South Africa.

Endless fractured debates

During September 2012, cabinet lifted the moratorium on the use of
hydraulic fracturing following 14 months during which the Department
of Mineral Resources (DMR), through Minister Susan Shabangu, closed
down fracking in the ecologically sensitive Karoo region. During this
period the DMR is said to have held consultations with all interested
stakeholders.  At the same time a task team was established to investi-
gate the feasibility of hydraulic fracturing, its impact on the environment
and whether it would in fact create new job opportunities. 

Environmental groups such as the Treasure Karoo Action Group and
Greenpeace expressed their deep felt "disappointment with the way the gov-
ernment has handled this, the secrecy around the technical task team that was
appointed, the lack of consultation and the fact that nobody has seen the
report."4 Without expressing a view on the substance of the arguments

In danger of running out of control 
H A P P Y  M A S O N D O  

As the country continues to count the cost of
widespread industrial action, including the loss
of lives of mine workers and members of the

security police, the long term socio economic effects are
incalculable. 

EnergylawEnergylaw
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expressed by the environmental groups, it would appear that other than
an assertion that hydraulic fracturing will pollute scarce water resources,
they do not appear to offer any solutions to the impending shortage of
energy supply.

The proponents of hydraulic fracturing state that the Karoo has the
largest untapped deposits in the world and that exploring it for commer-
cially feasible shale gas "has been billed as a possible  answer to easing coal-
hungry South Africa's energy needs as it moves from the heavy polluting elec-
tricity production towards greener sources."5

Shell is one of the oil companies hoping that the exploration of shale
gas will produce commercially viable quantities of gas in an environmen-

tally safe way to provide secu-
rity of supply of energy.  Shell
has also raised the prospect of
stimulating job creation across
the economy, which will add
to the fiscus through increased
taxes.

At the core of the argu-
ments by the proponents of
hydraulic fracturing is the
view that this process will be
carried out with extreme cau-
tion. For a period of between
two to nine years and at an
estimated cost of US$200m
(R1,7bn), an enormous
amount of work has to be
undertaken before the sinking
of any exploration wells. In
the first instance an environ-

mental impact assessment and an appropriate consultation process with
communities in and around the Karoo area have to precede any explo-
ration of commercially feasible shale gas.

The debate between the proponents and opponents of hydraulic frac-
turing will not be in the least helpful if it does not provide options on
how the country is to deal with the shortage of energy in the country.
Failure to provide viable solutions to the energy crisis is akin to fiddling
while the country goes into complete darkness. The energy crisis calls for
balanced debates.

Could nuclear energy not be an option? 

The Nuclear Energy Corporation of South Africa (Necsa) together with
the National Nuclear Regulator (NNR) have not been spared from the
wave of protest action besetting South Africa.  Disgruntled Lanseria resi-
dents presented a petition at a public hearing meeting of the NNR and
the Necsa to stop the plans of the construction of a nuclear contamina-

tion smelter in the area. The public hearing was convened by the NNR
and Necsa to obtain the views of the community on the planned con-
struction. The residents of Lanseria asserted that they "have done their
research and have concluded that this smelter will harm us."6

Earthlife Africa has also added its voice to the objections of the
Lanseria residents by saying that the smelter would cause far reaching
health hazards even beyond South Africa's borders. Together with
Earthlife Africa, other activists also made both oral and written submis-
sions to the NNR.  The essence of the submissions is that exposure to
radiation is growing exponentially and the proposed smelter would add
to the radiation levels in an already contaminated environment. 

Necsa points out that the fears of radiation needed to be presented to
the NNR in a proper context and thus stated that the objections were
noted but that NNR still had to take into account all scientific informa-
tion associated with nuclear waste.  The representatives of Necsa said
the smelter was planned for the disposal of the voluminous contaminated
waste at Pelindaba.  According to Necsa, the disposal of the contaminated
waste would take the form of melting down, "which means separating met-
als - steel and aluminum - from the uranium."7

Necsa's plans include selling off the decontaminated metal for re-
use, while the uranium is concentrated in a controlled form which can
be disposed of by Necsa. According to Necsa, the melting down process
would be conducted in an efficient and environmentally friendly man-
ner. Necsa finds it incredulous that the environmental activists consid-
er any and all radiation to be bad. Necsa concludes that "we need to
make a proper risk-benefit analysis rather than being selective with particular
scare mongering tactics."8 It is incumbent upon all stakeholders not to
lose sight of the bigger picture of security of energy supply before they
attack each other's ideologies.  Even if stakeholders do not ultimately
agree, both sides should present balanced views; they should not sow
panic.

Conclusion

The country is going through a period of socio economic volatility, mis-
trust and combative relationships.  The socio economic and political
landscape is more than just about industrial strike action in the mining
and transport industries.  The upheavals experienced in the country fol-
lowed by a downgrade by rating agencies have now impacted on the
country's ability to borrow money. 

The country's security of supply is at extreme risk. Eskom and the
Department of Energy, among other entities, will find it that much harder
to borrow large amounts of money for the various infrastructure pro-
grammes planned for in the Integrated Resource Plan.  South Africa is
already in an energy crisis of great proportions.  The country does not
need any more extraneous factors to exacerbate the energy crisis. �

Masondo is a director of Werksmans

EnergylawEnergylaw

Masondo

1 "Coal Strike Worries Gigaba", Fin24, 12 October 2012

2 "Ibid"

3 "Mine the Gap", Financial Mail, 12 October 2012

4 "Fracking Fallout: SA Split As Moratorium Dropped", Cape Argus, 8 September 2012

5 "South Africa Lifts Freeze on Shale Gas Exploration", The Peninsula, 7 September 2012.

6 "Lanseria resists R20m nuke smelter", News 24, 12 October 2012

7 "Ibid"

8 "Ibid"
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Contaminated land

There is likely to be an internal debate, perhaps even a crisis of conscience
for certain land owners or operators whether or not to notify the Minister
and the MEC that their land is contaminated. Much of this uncertainty is
likely to centre on whether their land is in fact “significantly contaminated.”

“Contaminated land” is not defined in the Act, neither is “significantly
contaminated.” However, the term “contaminated” is defined in the Act to
mean “the presence in or under any land, site, buildings or structures of a sub-
stance or micro-organism above the concentration that is normally present in or
under that land, which substance or micro-organism directly or indirectly affects
or may affect the quality of soil or the environment adversely.” The definition
is obviously very broad and, therefore, potentially problematic. 

What will constitute “significantly contaminated” land, thus triggering
the notification requirement? 

The concept of “significant pollution” was discussed in Hichange
Investments (Pty) Ltd v Cape Produce Company (Pty) Ltd t/a Pelts Products
and others 2004 (2) SA 393 ECD where Judge Leach stated: 

“The assessment of what is significant involves, in my view, a considerable
measure of subjective import. In any event, in the light of the constitutional right
a person has to an environment conductive to health and well-being, I agree with

the view expressed in Glazewski
Environmental Law in South Africa …
that the threshold level of significance
will not be particularly high.” (415H-J)

Therefore, in light of this judge-
ment and the wide definition of
“contaminated” it is possible that
even moderately contaminated land
may be deemed to be “significantly
contaminated” and the notification
requirement would apply.

The second key notification pro-
vision is contained  in s40(1) of
NEMWA which provides that, “no
person may transfer contaminated land
without informing the person to whom
that land is to be transferred that the land is contaminated and, in the case of a
remediation site, without notifying the Minister or MEC and complying with
any conditions that are specified by the Minister or MEC, as the case may be.”

This section does not refer to ‘significant contamination’ - it simply deals
with ‘contaminated land’ and is an important obligation to be noted by
property owners.

It is noteworthy that the failure to comply with both of these notifica-
tion provisions constitutes a specific offence in terms of NEMWA and a
person convicted of such an offence is liable to a fine not exceeding
R10m, or imprisonment for a period not exceeding 10 years, or to both a
fine and imprisonment, in addition to any other penalty or award that
may be imposed or made in terms of the National Environmental
Management Act. 

These penalties are likely to sway consciences to comply with the
notification provisions. �

Warburton is a partner of Warburton Gunn Attorneys & Imbewu
Sustainability Legal Specialists (Pty) Ltd

Two key positive notification duties will become
effective as soon as the Contaminated Land provi-
sions in Part 8, Chapter 4 of the National

Environmental Management: Waste Act (59 of 2008)
(NEMWA), enter into operation. In terms of s36(5) of NEMWA-

“an owner of land that is significantly contaminated, or
a person who undertakes an activity that caused the
land to be significantly contaminated, must notify the
Minister and the MEC of that contamination as soon as
that person becomes aware, of that contamination.” 

EnvironmentallawEnvironmentallaw

C A T H E R I N E  W A R B U R T O N

Warburton 

Eversheds – Routledge Modise

Eversheds South Africa will return to its registered name, Routledge Modise Incorporated in the interests of its clients. Chairman Lavery Modise said that
Eversheds International and Eversheds SA found themselves in a situation where the best interests of two of their respective prominent clients in differ-

ent jurisdictions could not be mutually accommodated.

NationalnewsNationalnews
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Errata:

We apologise - a gremlin appears to have taken up residence and Gregory
Whittaker’s article headed “Death and calculating support claims” that

appeared on pages 46 – 49 in the October issue of without prejudice suffered. 
The second, third and fourth columns of the table on page 49 are all the

same; this is obviously incorrect. The correct table and the information to which
that relates appear in the correct format. For further information on the topic
Greg’s e-mail address is Gregory@algorithm-ca.com.

“Where the spouse’s income is some percentage between 0% and 100% of the
deceased’s income, the dependency percentages can be determined by linear
interpolation.

The estimated increase in support by number of dependants (in matters where
the surviving spouse has no income) is estimated as follows:

Table 3: Estimated increase in support by number of dependants

The Statistics South Africa Income and Expenditure of Households for
2005/2006 provided data for 10 expenditure deciles. The average annual expen-
diture at the lower decile, second decile, third decile, fourth decile, fifth decile,
sixth decile, seventh decile, eighth decile, ninth decile and upper decile were
respectively R 5 749; R 9 784; R 13 185; R 16 691; R 20 831; R 26 536; R 35 581;
R 53 788; R 96 851 and R 282 119. The afore-mentioned annual expenditure
is assumed to be in March 1 2006 money terms, mid-way through the sample
period.

There were no major variations in expenditure patterns between deciles. It is
proposed therefore that for incomes which result in expenditure of up to R 282
119 per annum in March 1 2006 money terms or an estimated R 425 881 per
annum in 2012 money terms; this approach be adopted.

It is not possible to comment on expenditure patterns above the average expen-
diture in the upper decile. Hence, caution must be exercised in applying this
approach to those cases. For especially wealthy households where, for example, prop-
erty is not bonded and “other” expenditure is a significant portion of total expendi-
ture; the formula-based approach will tend to the “two-parts, one-part” method.”

Errata:
Edward Nathan Sonnenbergs / Norton Rose

We apologise  for a photograph error in the October issue of
without prejudice. The photograph of Désiré Kamanzi,

Edward Nathan Sonnenbergs was attributed to Desiree Reddy
of Norton Rose. Please see Norton Rose and Edward Nathan
Sonnebergs in this section.

Farrell 

Voreshka Gosai has been appointed
a senior associate. She is one of

four employment and labour law special-
ist attorneys in the firm and is currently
in the more specialised area of
Employment Law being Pension Funds
and Occupational, Health and Safety.
Renita Punchoo has been appointed

as a senior associate. She has enjoyed
international exposure working at a law
firm in Ireland and has been practising
locally in all areas of civil law litigation,
labour law matters, conveyancing transfers
and family law. She is the president of the
South African
Women Lawyers
Association
(SAWLA). 
Rantonia

Pillay joined
the firm as a
professional
assistant in
September. She
has attained
experience in Civil Litigation, Contract
Law, Insolvency and Family Law and has
developed a keen interest in the spe-
cialised field of Labour Law.
Shane Surajpal was appointed as a

candidate attorney in February. 
Zuziwe Mlitwa was  appointed as a

candidate attorney in June 2012. 

Number of 
dependants

Spouse only

Spouse +
one child

Spouse + 2
children

Spouse + 3
children

Spouse + 4
children

Spouse + 5
children

Percentage of
deceased’s income
allocated to the
dependants using
“two-parts, 1-part”
method

50.0%

60.0%

66.7%

71.4%

75.0%

77.8%

Percentage of
deceased’s income
allocated to the
dependants using
new recommended
method

65.3%

72.1%

76.6%

79.9%

82.3%

84.2%

Increase in loss of
support over the
period for which
the number of
dependants is
applicable

30.5%

20.1%

15.0%

11.8%

9.8%

8.3%

Voreshka Gosai 

Rantonia Pillay Shane Surajpal 

Zuziwe Mlitwa 

Renita Punchoo 

Delivery of without prejudice
Apostal strike earlier this year resulted in without prejudice

not arriving at many of its destinations. As a result we,
along with many others, incurred additional expense in postage
to (try) to ensure magazines did, finally, arrive. We have been
advised by one of our sponsor firms that strike action has again
been undertaken by postal workers though there appears to be no
official notification; we have to hope that by the time without
prejudice returns from the printers it is over. 
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6 Continents
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Adams & Adams 
Promoted to professional assistant: Natacha Rey practises in the Trade

Mark Department and specialises in brand enforcement relating to
trade mark infringement. Wynand Fourie specialises in drafting and pros-
ecution of patent applications in South Africa and abroad, especially for
inventions in the field of electronic engineering. Danie Pienaar is based
in the Patent Department. His specialities include drafting patent specifi-
cations (particularly in the fields of electronic and computer related
inventions), filing and prosecuting local and foreign patent applications. 

Natacha Rey Wynand Fourie Danie Pienaar 

Desiree Reddy Fritz Schulz Adam Lovett Angela Mndolwa

Bell Dewar 

Bell Dewar and Canadian law firm Fasken
Martineau are to merge. The integration of

the two firms will be completed by February 1
2013. Blaize Vance, managing partner, will
become Regional Managing Partner for Africa
in the newly consolidated Johannesburg office.

Norton Rose 

Fritz Schulz has rejoined the firm’s Johannesburg office as a director, Real Estate Department. Schulz
established a niche real estate firm, Schulz Clark, when he left Deneys Reitz (as the firm then was)

in 2005. He specialises in real estate related matters including commercial property developments and
finance, residential property developments and public-private partnerships among others. 
Desiree Reddy has been appointed an associate in the Banking and Finance Department

Dar es Salaam office

A full Norton Rose office has opened in Dar es Salaam. Adam Lovett who has been based there for five
years will head the Tanzania office. Angela Mndolwa, formerly of Clyde and Co will join as a partner.

Edward Nathan
Sonnenbergs 

Désiré Kamanzi has been appointed head of
ENS, Rwanda, with effect from September

2012. (See without prejudice September p78)
Sayjil Magan has been appointed an associ-

ate in the Corporate Commercial Department
in Johannesburg. He specialises in M&A and
commercial agreements among others.

Désiré Kamanzi Sayjil Magan 

Blaize Vance
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Spoor & Fisher Centurion requires the services of:

A PATENT ATTORNEY OR A CANDIDATE PATENT ATTORNEY

The firm’s Patent Litigation department has a vacancy for a Patent Attorney or a Candidate Patent Attorney.
A Candidate Attorney applying for the position should have obtained technical and legal degrees and should be studying 
to become a Patent Attorney.

Applicants can reply in confidence to the firm’s HR Manager, Ms Sue Scott, via e-mail at s.scott@spoor.com or fax to (012) 676 1149.
Spoor & Fisher is a leading South African firm of patent and trade mark attorneys. 
Visit us at www.spoor.com.

7340_S_F_RecruitmentPatent.pdf   1   2012/10/18   12:46 PM
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Bowman Gilfillan 

Appointments: Corporate Department: Director: Emile Myburgh is a consultant in the Corporate Department.  Prior to joining the firm he ran his own
firm for 10 years.  The first South African attorney to practise law in Brazil, his primary practice area is cross border deals in the Portuguese speak-

ing countries, primarily Angola, Mozambique and Brazil.
Craig Shafer is a partner in the corporate department and specialises in commercial property and property finance.  His practice encompasses all

aspects of commercial property practice, property development and property finance. 
Senior Associate: Tholinhlanhla Gcabashe has rejoined the firm as a senior associate, focusing on all aspects pertaining to M&A and general corporate.  
Associate: Tizi Mpulo, Candace Hennessy and Tidimalo Ngakane.

Candace Hennessy Tizi Mpulo Tidimalo Ngakane Craig Shafer Emile Myburgh Tholinhlanhla Gcabashe 
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PREMIUM LEGAL RECRUITMENT

“The ladder of success is best  
climbed by stepping on the  

rungs of opportunity.”
                                           Ayn Rand

View our new website at

www.fluxmansconsulting.com 

for current opportunities and the 

2011/2012 Fluxmans Consulting 

Report on Legal Earnings in Practice and 

Report on Corporate Legal Earnings

Contact:

Shana Dozetos BA LLB                Simon Shane M. Com
(Attorney)                                      (Industrial Psychology) 

Tel: +27 11 327 1244 

E-mail: consult@FluxmansConsulting.com

www.fluxmansconsulting.com 

P.O. Box 2187, Parklands, 2121 
Johannesburg South Africa

Visit: www.legaljobs.co.za
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ASSOCIATE POSITION Centurion / Sandton Gauteng

3 Associate positions available for established corporate and commer-

cial law firm to work in new Sandton Branch in corporate and com-

mercial department.

Requirements and Qualifications: 

Admitted attorney. 1-3 years solid commercial and corporate law

experience at a “big 5” law firm or reputable corporate and commercial

boutique firm. Must have strong communication skills, business acumen

and superior contract drafting skills. Must be proficient in English.

Must be self-driven, success orientated and passionate about corporate

and commercial law. Must also be able to assist in generating business

to grow the firm.

We offer: 

• The opportunity to gain experience in a wide variety of corporate

and commercial matters.

• Exposure to reputable clients.

• The opportunity to work in an environment which encourages lat-

eral thinking and focuses on service delivery as opposed to gener-

ating fees.

How To Apply:  

Please submit your C.V. by email to: pvandermerwe@vdma.co.za

Remuneration:

Above market related.

NationalnewsNationalnews

Cliffe Dekker Hofmeyr 
Associates: Tamryn Blackbeard has been

appointed to the Finance and Banking
Department. Zinhle Ngwenya has been
appointed in the Employment Department.

The firm celebrated the tremendous growth
and development of the DLA Piper Africa
Group, an alliance of independent law firms in
Africa, at an event in the  Johannesburg office on October 18. The func-
tion was attended by more than 30 leading lawyers from within the Africa
Group, DLA Piper lawyers from around the globe, as well as Sir Nigel
Knowles, joint CEO of DLA Piper.

Zinhle Ngwenya Tamryn Blackbeard 

Sir Nigel Knowles

Chris Ewing

Garlicke & Bousfield  
New appointments, effective October 1, have been made to the La

Lucia Ridge office in Durban. Directors: Lance Larratt – appointed
in the Commercial Department. Bruce Rist – appointed in the
Litigation Department. He specialises in banking. Andre Liebenberg
appointed to the Litigation Department. Bianca Bernardis Larratt in the
Litigation Department. Dean Caro has been appointed an executive
consultant,  Employment Law Department. Richard Cookson has been
appointed an associate in the Commercial Dept.

Lance Larratt Bruce Rist Andre Liebenberg 

Bianca Bernardis Larratt Dean Caro Richard Cookson 



What a send off the Golf GTI should be getting right now, the car by
which all others have been measured for as long as I can remember. Who
is the new pretender to the throne? 

Enter Ford’s new Focus flagship, the latest ST.
Now the old ST wasn’t bad, don’t get me wrong but it wasn’t a true

Ford in the eyes of the purists. The Volvo 5 cylinder engine sitting smugly
behind the blue oval badge did nothing to endear the car to its ‘true blue’
fan base. It certainly matched the GTI in most areas but purists always
attributed the performance enhancements to the fact that it had an extra
cylinder and almost half a litre of cubic capacity more than its German
counterpart.

The latest edition to don the ST (Sport Technology) nomenclature is a
4 cylinder, two-litre engine built entirely from Ford bits. The new direct
injection motor (EcoBoost) is an absolute work of art and, together with a
perfectly honed low pressure turbo charger, is able to deliver seamless power

without any signs of turbo-lag anywhere in the rev range. Not only does the
motor feel great to drive but thanks to the Active Sound Symposer the har-
monics package makes the induction system sound like an orchestra.

Handling is where the car really stands out. The almost Scalextric
track type cornering is due to a number of gizmos. First Torque Vectoring
Control very cleverly uses the limited slip differential to keep the nose
tucked in when the computer senses understeer. This, together with a
torque steer compensator, allows a smooth acceleration into and out of,
the tightest corners. It works brilliantly. I tested the car over a number of
gruelling laps at both the Zwartkops Race Track and Kart Track and can
assure you that there is no front wheel drive currently on the market that
handles anything like the ST. 

The new steering system is also unique. Electrically assisted power
steering is normally dull and lifeless, giving the driver absolutely no feel or
feedback from the suspension geometry. No longer is this the case. Ford
has sorted out this global problem in an impressive fashion with a variable
ratio steering rack.

The safety features have also been hugely improved. ABS braking is
wonderful and the ESP (traction control) now allows you to select three
options: Standard, Sports (for the braver hearts) and Off (for the real
show-offs) but I would suggest leaving it in Standard. Great big 18 inch
wheels look very impressive but the colour selections are also wonderful.
Red, White and Silver are fairly mundane but the metallic blue is really
eye catching. Then there is a lurid orange/ bronze colour, dubbed

V A U G H N  W I L L I A M S

Here lies the body of the beloved King of Hot
Hatches, a benchmark of the industry over the
past three decades. You were much loved by so

many and will be sorely missed by Volkswagen fans all
over the world.

The king is dead, long live the king
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Tangerine Dream which is exclusive to the ST and is fantastic.
Interior is well crafted and has two choices of seats, either cloth or

leather Recaro sports seats. All the latest electronic aids are present, includ-
ing a super-duper SYNC system which allows you to pair your phone, i-Pad,
and digital music player to the car. Get this, it even allows your mobile
phone to read your text messages to you while you drive. I loved pressing
the button that brings the bossy female voice to life. She starts the conver-
sation with “say a command” to which you should ask her to dial a number.
I kept saying “make me a cup of coffee” to which she would pause (almost in

disbelief) and then reply “would you repeat that command?”
Here is the best part; for R32 000 less than the now ageing Golf 6 GTI

(currently R342 000) you get a brilliant car, packed with the latest fea-
tures and developing an extra 30 kilowatts of power. More power, with
better technology, for less money? It really is a no-brainer. �

Williams is without prejudice’s motoring correspondent

Test car courtesy of Ford Motor Company of SA

LifestylemotoringLifestylemotoring

This book, sub-titled Nimitz, Halsey, Leahy and King – The
Five-Star Admirals Who Won the War at Sea – is a major
work deserving of a place in the library of anyone interested

in the causes of and developments during World War II. It’s draw-
back from the perspective of a British reader is that it was written by
an American and concentrates almost exclusively on the war against
Japan.   

It is also, on occasion, jingoistic to the extent that it parades
American prowess where it is not deserved – such as the bald state-
ment that Admiral King was the architect of the victory in the
Atlantic against the German submarine offensive. Another extraor-
dinary omission is that Borneman says nothing about the Battle of
Taranto (November 1941), the first ever all-aircraft ship-to-ship
naval battle in history when Admiral Andrew Cunningham
launched a successful aircraft carrier attack on the Italian fleet at

anchor in Taranto.  The
Japanese paid particular
attention to the battle. 

These aside, it is never-
theless a powerful work,
meticulously researched and reasonably well-writ-
ten. It is also a careful study and appreciation of the characters of
some remarkable men and it bears testimony to the American ability
to produce outstanding individuals at the time they are most needed. 

In beginning this criticism of the book I found it necessary to
examine a statistic it does not carry – the populations of some of the
nations at the time America entered the war in December 1941.
America’s was 134m, Japan’s stood at 105m, Britain’s at 48m and
Russia’s at 143m. These statistics go a long way to explaining the
United Kingdom’s comparative disadvantages, especially as it had
been made economically vulnerable by the exigencies of the First
World War.

What is critically important is to realise the true extent of the
American productive capacity, unequalled by anything on earth. At
the start of the campaign against Japan, with its battleship fleet vir-
tually destroyed, America possessed 790 vessels of all kinds. By the
end of the war in August 1945 this complement stood at 6 768 ships.
Its naval manpower swelled from 383 150 to 3 405 525; new con-
struction, net of losses increased by six battleships, 21 fleet aircraft

The Admirals
by Walter R. Borneman  

Little, Brown & Co, 559pp, $30.00
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The men who won 
the war at sea
D A V I D  G L E A S O N  
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carriers, 70 escort carriers, 35 cruisers, 206 destroyers, 361 destroyer
escorts, 120 submarines, 451 minesweepers, 1 104 patrol boats and 
3 604 amphibious and auxiliary craft.  This made it the largest and
most powerful armada ever to sail the oceans. 

I was surprised in one area. The Battle of Midway was probably
the centre point of the Pacific War. Had the Americans lost it, their
efforts would be set back calamitously and the war could have lasted
another year. Yet Borneman gives it little space and even that is
stretched out across the book. Nor is that he doesn’t recognise its
importance which makes the skimpy detail provided all the less
understandable. 

The Five–Star Admirals were the British equivalent of Admiral
of the Fleet and were called Fleet Admirals in Americanese. That
there were so many at one time could easily have developed into a
case of big egos tripping over one another. Fortunately, Halsey got
his fifth star after the war ended, Leahy was never in the war in a
naval position (he was Roosevelt’s chief of staff and eventually
became his primary military and political adviser) so it was really
Nimitz and King. 

King was the least likeable of these men. Though Borneman
never says it, King was a bully. Being a big man, he was able to carry
it off. He was opinionated to a fault and seemed to seek out opportu-
nities to fight with everyone, his allies as much as his enemies. He
hated the British and was resolutely opposed to the Germany First
policy adopted by Roosevelt and Churchill. For King, the only
enemy that mattered was Japan. Though Borneman lauds King’s
strategy-making ability, if he’d had his way over which war to fight

first, the result could easily have seen Russia wiped out followed
shortly thereafter by Britain. 

Nimitz comes across as a much nicer man, better rounded but just
as resolute. Dedicated to his wife and family, Nimitz wrote to her
every day they were apart. A man of honour, Nimitz was always con-
cerned that Husband Kimmel, who commanded Pearl Harbour when
the Japanese attacked, was treated most unfairly (he was forced to
retire with the rank of rear admiral).

Halsey’s nickname was “Bull,” and that’s as he comes across. He
was a man who shot from the hip; fire first and ask questions later.
His actions at the Battle of Leyte Gulf would always attract critical
attention in later years but it was his poor seamanship in leading his
fleet into two of the most brutal typhoons ever experienced that
marked him. King always said he could forgive Halsey’s errors in bat-
tle but not the two typhoons.

It also has to be said that, in creating this vast new American navy,
King, Nimitz and Halsey were at the very forefront of the cutting edge
of new innovations in carrier aviation and submarine warfare.
Interestingly, all these admirals came out of an age when the big battle-
ships were considered the acme of naval warfare. It says a lot for their
ability to grasp the new reality that they were able so swiftly to come to
terms with the supremacy of the aircraft carrier and submarine. 

King died first, in June 1956, aged 77. Leahy, probably the most
powerful of them all, the first of the five-star admirals and the first
effective chairman of the Joint Chiefs of Staff, died in July 1959,
aged 84; Halsey followed a month later, aged 76; Nimitz was 81
when he died in 1966.  �

LifestyleLifestyle

the view from down under
The qualities required to be Australian parliamentarians

This is not my opinion. It’s how Federal Members of the Australian
Parliament describe each other, and who are we to disagree? I am indebted
to Professor Steven Schwartz, former Vic-Chancellor of Macquarie
University in Sydney, for compiling this list, published recently in the
Australian Financial Review. He makes no claim that the list is definitive.

I’ll come back to this later.

D A V I D  R E E S

Australia is governed by liars, misogynists, narcis-
sists, plagiarisers, alcoholics, rorters, harassers,
hypocrites, bullies, racists and whoremongers.
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Australia’s Leader of the Opposition, Mr Tony Abbott, and two of his
front-bench colleagues, shadow Minister for Immigration and Citizenship,
Mr Scott Morrison and shadow Foreign Minister, Ms Julie Bishop have
recently visited Jakarta, capital of Indonesia. There they were received for
a series of meetings by the Mr Yudhoyono, President of Indonesia and
several of his senior ministerial colleagues.  

According to media reports, a range of matters were discussed, includ-
ing the problem of illegal boat arrivals in Australia. Since the Labor gov-
ernment dismantled the tough policy introduced by the Coalition
government led by Mr John Howard, the number of illegal boat
arrivals (referred to as “possible asylum seekers” to be politically cor-
rect) has skyrocketed and the numbers show no sign of diminishing,
despite the Labor government’s belated attempt partially to edge back
towards the Howard government’s previously successful formula.

The Jakarta meeting was important for other reasons.
Presumably the Indonesian President
would not be wasting his time,
and that of his senior
Ministers, unless he thought
that there was a strong chance
of the Coalition securing gov-
ernment in the 2013 Federal
election, and that the
Coalition leadership are peo-
ple you can do business with.

As expected, the visit was
greeted with the customary del-
uge of criticism, tweets and sniping
from other political interests back home and by the largely compliant
Australian media. The Australian Broadcasting Corporation did not dis-
appoint, with a radio interview with Mr Morrison on his return to
Australia that perhaps breaks new ground in silliness.

Indonesia matters to Australia. With a population of 240m , it’s the
world’s largest Muslim nation and it’s right on Australia’s doorstep. The
economy of Indonesia is about 20% smaller than Australia’s but the popu-
lation is ten times larger, and it’s growing fast. South African visitors to
Jakarta are often surprised by the accents, the food and some of the
vocabulary that all seem oddly familiar. Then they remember that both
countries were part of Holland’s overseas empire for 150  years.

The Asia Pacific is a region where the tectonic political plates are
increasing colliding. It is taking on the appearance of the 19th century
Balkans, with Japan and China playing the role of Russia and Turkey while
the US plays the role of the UK in the 19th century – a big, still power-
ful, nation watching developments carefully from afar.

Of course, historical parallels can’t be drawn too closely –
but the similarities are sufficiently close to be disturbing.
Australia’s relationship with Indonesia is part of the next
Great Game that will be played out over the next few
decades, not across the mountains of Afghanistan as
the British Empire did, but across the sprawling
Pacific and Indian oceans. 

Apart from diverse political interests,
it’s often under-estimated just how

diverse are the countries in the region.  One of the big pressure points over
the next two or three decades will be demographic. Much of Asia – China,
Singapore, Japan – is ageing rapidly. Meanwhile, India is youthful and so is
Indonesia and Malaysia. If demography is destiny then the pecking order
across Asia will be quite different in 30  years’ time. But demography is not
always destiny. Shocks and surprises are possible. Increasingly, China resem-
bles an Old Man in a Hurry, trying to get rich before he gets old. Friends

and alliances matter in the region.
The talks were private but Abbott

did announce a “no surprise” policy
towards Indonesia if the Coalition
wins government. This is a clear crit-
icism of the Labor government which
has specialised in neighbourly sur-

prises – on asylum seek-

ers, on live cattle exports and on defence.
Indonesia is a sprawling country, with 700 languages and 18,000

islands, only 6,000 of which are inhabited.  In 2002 a terrorist bomb in a
Bali nightclub killed 202 people, including 88 Australians. The
Indonesian government seems to have done a good job since then, in dif-
ficult circumstances, in limiting its domestic terrorist problem.

Leading a country like this probably comes close to being a full-time job,
and it’s not a role where you can afford to make too many mistakes. It’s
unlikely that Indonesia’s political leaders have much time for name-calling. 

Professor Schwartz published his recent article under the heading: “It’s
Time to Grow Up” thereby inadvertently front-running the title I had
planned for this piece.  The Coalition front bench does not spring to
mind as visionaries – there is no Gladstone or Bismarck readily identifi-

able here. But they do give the impres-
sion that they are grown up.  At
least, let’s hope President
Yudhoyono and his colleagues
thought so. �

Rees is without prejudice’s regular
Australian columnist. An émigré South

African, he has lived in Australia since 1986.
An economist of note, Rees is fond of looking at

his adopted country through unsentimental binoculars.
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“Dinner”

A self-taught chef, Heston Blumenthal is renowned for his scientific
approach to cooking (in recognition of which he has several honorary
degrees), for producing the unusual while all the time taking into consider-
ation his belief that we all eat “with our eyes and our ears and our noses”
though “ultimately it is all about taste” (he has worked with Oxford
University psychologist Charles Spence on the relationship between the
enjoyment of food and our senses). And he has taken a trip back in time,
working with historians to produce Dinner’s dishes which are historically
inspired. There is much to be said about Blumenthal – he is as exceptional
as the dishes he creates.

But, back to the all important food served at Dinner. The menu features
dishes that go back to the 16th century, albeit with a modern twist. Recipes
prepared at the Royal Courts of Henry VIII were among those that inspired
Blumenthal. Others include The Whole Body of Cookery Dissected – William
Rablisha, published in 1660 and The Cook’s and Confectioner’s Dictionary –
John Nott, published in 1720. Heston Blumenthal and his Executive Chef
at Dinner, Ashley Palmer-Watts, spent years researching the history of “gas-

M Y R L E  V A N D E R S T R A E T E N

“Food, glorious food.” An exceptional meal is
seldom forgotten and the flavours hover on
the taste buds of memory – tantalisingly

close. Dinner, the name of a meal of the day but also a
restaurant, Dinner by Heston Blumenthal, where the food
is exceptional.

Instant ice-cream

Meat fruit

Chocolate Bar

Quaking Pudding
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tronomic Britain.” The British Library became a favoured haunt and food
historians were consulted. The end result is worth tasting.

There are intriguing names: “chicken oysters” (dark meat on the back
of poultry, near the thigh which, apparently, in French is called sot-l'y-
laisse – translated “the fool leaves it there); “umbles” – chopped or minced
heart, liver, lungs and kidneys (again derived from the French word
nomble, deer’s innards). 

But it is not the names that are best remembered; it is the presenta-
tion, the aromas and the wonderful flavours. You do not eat here because
you are hungry (though that is a good idea – the portions are not small)
but because you want to taste something really special.

The restaurant itself is simple and wood, leather, glass and iron have
been used to create a spacious feel. Glass walls surround the kitchen so
diners can see exactly what’s going on. And if you are lucky, as I was, you
sit at a window overlooking Hyde Park.

The service was excellent; the waiters and waitresses (waitron sounds
so boring) are endlessly helpful in their explanations; the sommelier
enthusiastic in his explanation of the wines even when he knew it was
not going to be remotely near the top of the price range...

So what did we have? Meat Fruit – an indescribably delicious man-

darin, chicken liver parfait and grilled bread (c.1500); Nettle Porridge –
Roast cod palette, smoked beetroot, garlic, parsley & fennel (c.1660);
Black Foot Port Chop with Hispi cabbage, lardo, ham hock & Robert
sauce (c.1820); Fillet of Aberdeen Angus with mushroom ketchup and
(the famous) triple cooked chips (c.1830); Chocolate Bar with Passion
fruit jam & ginger ice cream and Quaking Pudding with Pear, perry,
caramel & lime (c.1660). The flavours of each dish were incredible, each
part delicious while complementing each other perfectly together.

This is not an inexpensive restaurant; starters range between £14.50
and £21; main between £26 and £72 with sides at £4.75 each and dessert
or cheese between £9 and £12. Wine, well among the reds you could
drink a Chateau Latour Premier Cru Classe – Paulliac at £1 450 or others
in that range but you can get some really good wines for considerably less.
However I think there are other restaurants that might set you back a lot
more and will not be as memorable.

This restaurant is a real treat.  On your next trip to London give your
taste buds a very special taste-sensation. �

Dinner by Heston Blumenthal, Mandarin Oriental Hotel Hyde Park, 
66 Knightsbridge, SW1X 7LA, London. Telephone: +44(0)20 7201 3833

ANNUAL GALA AWARDS BANQUET

RSVP: Vanessa Aitken - Gleason Publications Tel: 011-8866446, Fax: 011-8866448 E-mail: reception@gleason.co.za, Cell: 083 775 2995

Date: Wednesday, February 27 2013

Time: 19h00 for 19h30

Venue: Maroela Room
Sandton Sun Inter-Continental
Fifth Street, Sandton

Dress: Black Tie

DealMakers
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aftertaste
Stellenbosch in Joburg

But there is some good news for the Vaalies. The fine wine people of the
south will share the grapes and gourmet glamour of Stellenbosch with Jozi
socialites at the annual Stellenbosch at Summer Place extravaganza on
November 7. That evening 50 top winemakers and estate owners will
showcase and share more than 100 wines and years of quality winemaking
with the less fortunate living in Jozi. 

Sharing the spotlight with the winemakers will be five esteemed
Stellenbosch chefs in action who with their signature dishes will lend extra
taste to this glitzy soiree. They are Michael Broughton of Terroir, Bertus
Basson of Overture, George Jardine of The Restaurant at Jordan Estate,
Christiaan Campbell of Delaire Graff Estate and Richard Carstens of Tokara
Restaurant. 

Tickets for the event are available at www.webtickets.co.za. 
Idiom Wines will make its debut at this year’s Stellenbosch at Summer

Place. This producer of fine wines is situated in the southernmost part of
the Stellenbosch wine region near Sit Lowry’s Pass against the slopes of
the Helderberg basin. 

Idiom Zinfandel (Primitivo) 2010

I have never been a huge Zinfandel (or ‘Zin’ as they call it in the US)
fan. And I don’t even know why. This wine has however converted me –
it is one of the most amazing wines that I have tasted this year. 

With the Italian heritage of the owner’s family, it is perhaps better to
refer to the Italian name of this variety reflected on the bottle – Primitivo. 

The (very thirsty) wine drinkers among us don’t
always realise how spoilt for choice we are when
it comes to world-class wines at affordable

prices. Don’t get me wrong – there is some bad (kak)
quality, headache-guaranteed, mass produced wines out
there, but there are more and more excellent quality wines
at reasonable prices to choose from, especially to those of
us who are lucky enough to live in the Western Cape.   

E B E N  V A N  W Y K
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The Idiom Zinfandel (Primitivo) is a blend of 89% Zinfandel, 7%
Cabernet Sauvignon and 4% Petit Verdot. The wine has a light colour
and an incredibly amazing nose that ranges from lavender, buchu (a low
shrub native to the Cape region), fennel and fynbos; unlike any wine I
have ever experienced. The taste of the wine is equally impressive. It is
very soft with berry flavours and has a fuller body than one would expect
of a Zinfandel. But that is the beauty of this wine – it is so much more
than expected. This is an amazing wine, well worth drinking.  

Idiom SMV (Shiraz, Mourvèdre Viognier) 2007

The Idiom SMV has an earthy nose with some hints of smokiness and
cigar box. It is very soft and accessible (the stuff that you drink too quickly)
and well integrated. 

It has somewhat sweet aromas of cherry and chocolate and a pleasant
savoury mouth feel. This too is a great wine.  

Idiom Cape blend 2007

The Idiom Cape Blend is made with Pinotage (31%) blended with
Cabernet Sauvignon (39%), Cabernet Franc (20%) and Merlot (10%).

The aroma and flavour of this wine is somewhat sweet and it has quite a
prominent Pinotage character with notes of berries and cloves. Although
I’m not the biggest Pinotage (or blends consisting of Pinotage) fan, I am
quite impressed with this wine. So too was Platter who awarded this 4.5
out of 5 stars. 

Idiom Viognier 2010

Viognier is a very interesting variety and something that is well worth
experiencing when tired of over-acidic Sauvignon Blancs. This wine has a
delicate floral nose with prominent notes of honey that is also evident in
the taste of the wine. This is an impressive wine that will be as good on
its own as with a nice piece of cheese. �

Van Wyk is a partner at Spoor & Fisher.  These wines were tasted 
(drunk) with the assistance of a bunch of equally thirsty lawyers from 
Cliffe Dekker Hofmeyr. 

Ha. The only reason those Kaapies want to show off their wines in
Johannesburg is because they want our money - Publisher 
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Saving Private Ryan's Smartphone

My imagery might be outrageous but I
can certainly attest to the fact that I
personally used a Nokia phone to
dampen the effects of contact with a
10 000V electric fence; it proved to
be a very entertaining party trick and
the Nokia handset managed at least
30 performances before becoming
somewhat berate with me in the form
of illegible messages on the screen. If
my memory serves me correctly, it
still made calls. 

At risk of sounding somewhat
clichéd, phones aren't made like they
used to be. The Galaxy SII is a perfect
example; it is exceptionally clever and
thin but it just lacks the robustness of
Nokia devices. My very own Galaxy
SII suffered damage to the outer metal
casing after suffering a single 1.6 metre drop on asphalt. On close inspec-
tion the torn metal had the appearance of folded cast-iron – not some-
thing you would expect to see on a top-of-the-range smartphone.

Why then is the mobile market dominated by Apple and Android-
based devices such as Samsung's Galaxy range and why don't people buy
as many Nokia phones as they used to? On September 5  I read “Nokia’s
Visionary Wants to Out-Design Apple”  in Wired Magazine with great inter-
est. My face lit up – could Nokia rise again like the Phoenix? Ahtisaari,
who heads Nokia's design studio commented: 

“Our products are human,” he says. “They’re natural. They’re never cold.
That’s partly driven by color, but also partly how they feel in the hand. This
looks less like a product coming off a production line in a factory - though it does

- than a product that might have
grown on a tree. The grandest way I
could put it, is post-industrial.”
(http://www.wired.com/busi-
ness/2012/09/nokias-visionary-
wants-to-out-design-apple/)

I immediately sent an e-mail
toNokia requesting their latest flag-
ship Lumia 920 – sadly, only the
Lumia 900 is available in South
Africa; Nokia's media agency kindly
agreed to send a Lumia 900 review
unit. When it arrived, even this
lesser Lumia 900 screamed exterior
design excellence – every line on
the phone perfectly crafted and styl-
ish. It is somewhat heavier than a similar sized Galaxy SII, but the heav-
ier feel is only a consequence of the solid finish – as one example,  there
is no flimsy piece of plastic on the back of the phone like on the SII.

If you have been an Android or iPhone user, the Lumia 900 will be
both familiar and unfamiliar at the same time; a touch screen interface
very similar to Apple and Android-based handsets, but with a twist.
Unlike the familiar icons, you'll be met with tiles. I did find the single
coloured (albeit changeable) motif of Microsoft Windows Phone 7.5
mildly nauseating; that aside, you'll find Windows Phone 7.5 to be a per-
fectly capable phone operating system.

But, on a hardware level the Lumia 900 is somewhat less capable than
a similarly sized Galaxy SII, offering, inter alia a less powerful processor
and a camera that cannot come close to the Galaxy SII's capabilities (not

D E W A L D T  V A N  W Y K

In the past, I'd often hear people say “I'd buy any
phone as long as it is a Nokia.” Personally, I have
long been a devoted Nokia fan and should I ever go

to war with my mobile phone, I would immediately dis-
pose of my somewhat flimsy Galaxy SII and pick up a
Nokia (preferably one with a monochrome screen).
Should said hypothetical war escalate to a nuclear apoc-
alypse, and only cockroaches survive, I am sure they will
be using Nokia phones to call each other after a billion
years or so of evolution.

Van Wyk

Stephen Elop, CEO of Nokia
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to mention the SIII). But that is not the reason you'll
buy it. You'll buy it because you prefer Windows
Phone 7.5  and you don't want a phone that does
injustice to your Kiton or Zegna suit.

Why then, you wonder, do I profess my
admiration for Nokia devices and still buy
Android-based handsets? The truth is
that the world is changing;
Microsoft started the first chapter
in the computer revolution but
it seems Google is writing
the next. Nokia's decision
to gamble its  existence on
Windows Phone's acceptance
is a bold one, one that, thus far, has
failed to pay off. Nokia would have been
wise to diversify by supplying Android-based
phones – the Nokia brand has always signified quality
but perhaps it is a little much that Nokia is pushing long-
time fans either to support Windows phone or choose alternative
handsets – which many have already done. 

Stephen Elop, CEO of Nokia, was formerly an employee of Microsoft
and acted as head of its  business division. He was right, Nokia had to
drop its  Symbian operating system; it was too antiquated to compete

with modern smartphone operat-
ing systems but the singular
focus on Windows Phone just

might be the decision that Nokia
couldn't afford to make. I cannot

help but wonder if Elop's decision was
not  influenced by his experience at

Microsoft. 
Where Nokia might succeed in winning sup-

port is from first-time smartphone users or other
Windows phone users. I think they are unlikely to

convert happy Android or iPhone users as the experi-
ence is just too foreign, with no apparent advan-

tage. The Nokia Lumia 900 is a great
phone and it will look classy in
your pocket, but I'm already happy
with my Galaxy SII, even though

it looks cheap and will probably break like
Humpty Dumpty the next time it falls, At that point I'll buy a

cheap entry-level Nokia that will last me until I can order my next expen-
sive but cheaply-and-poorly-constructed Android smartphone. �

Van Wyk is an analyst programmer at Pathcare (Dietrich, Voigt, Mia
& Partners)

LifestylegadgetsLifestylegadgets
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Debt lipo reveals leaner Mediclinic
M I C H A E L  A V E R Y

Everywhere you turn in South Africa these days there appears to be
yet another sign of the ANC-controlled government’s project of
the “developmental state” and, by extension, increased bureau-

cratic tinkering with the economy and its domino effect. 
Mediclinic International denied at its recent announcement of the

acquisition of the stake it didn’t already own in Emirates Healthcare, that
it was a sign of further disinvestment in its home market. The looming
National Health Insurance (NHI), and what appears to be a worsening in
relations between the state and private healthcare providers, however,
creates fertile ground for speculation. 

Mediclinic insists that it has compelling commercial reasons to step up
the pace of the internationalisation drive it kicked off in 2006 with its ini-
tial purchase of Emirates Healthcare Group and Swiss-based Hirslanden. 

Danie Meintjes, CEO of Mediclinic International, commented at
the announcement that the “transaction is the logical next step” as the
Group continues to invest in “attractive growth and development opportu-
nities across operations in Southern Africa, Switzerland and the United Arab
Emirates.”

“Emirates Healthcare has grown at exceptional rates since Mediclinic's entry
in 2006 and the opening of The City Hospital in 2008, Dubai’s largest private
hospital. Based in Dubai, Emirates Healthcare is ideally positioned to benefit
from the ongoing growth within the United Arab Emirates and surrounding
regions,” added Meintjes. 

The asset is indeed a mouth-watering prospect. Emirates Healthcare is
the largest private healthcare group in Dubai with two hospitals and eight
clinics providing a fully integrated healthcare model. The high level facil-
ities offer services from primary care through to tertiary care, including
preventative and diagnostic treatments.

The business currently employs around1 900 staff, has the capacity to
operate 334 beds and sees in excess of 600 000 patients yearly in its out-
patient facilities.

Emirates’ financial performance has been robust following the finan-
cial crisis, growing revenue steadily from R482m in 2008 to R1,8bn for
the year ended March 2012. Its normalised EBITDA (earnings before
interest, taxation, depreciation and amortisation) margin has grown by an
equally impressive 10,3% to 19,2% over the same period. 

Meanwhile, the internationalisation drive saddled the hospital opera-
tor with an unhealthy balance sheet. It’s ability to pounce on opportuni-
ties were impeded by a serious layer of debt. 

Recognising that he had to restore some wellbeing to the Group’s

finances Meintjes, with the help of his CFO, put the company through
some financial aerobics, restructuring the debt pile through a refinancing
announced in August. 

The net effect left the company with a new rate for it’s R24,4bn Swiss
debt pile of 2,5%, down more than half from 5,6% previously, saving the
company roughly R550m in financing costs.

A rights issue to raise R5bn  was unveiled at the same time, of which
R1,85bn was used to fund the purchase of the remaining 49, 63% Emirates
Stake from the Varkey Group (44,39%) and General Electric (5,24%). 

The Varkey Group – a private Dubai-based business with interests in
education, construction and healthcare – was founded in 1980 by globally
recognised education and charter school champion, Sunny Varkey. 

Varkey formed Varkey Group Healthcare in 1988, which later became
Emirates Healthcare in a joint venture with Mediclinic and General
Electric, hence the need to obtain the services of PricewaterhouseCoopers
Corporate Finance as the independent expert to provide a fairness opin-
ion on the deal.

Back home the company has focussed its attention on replacing some
retiring board members. Notably, it appointed Nandi Mandela, former
president Nelson Mandela’s granddaughter, as a non-executive director
and a member of the company’s social and ethics committee.  

Mediclinic, which has been highly acquisitive for some time now, with
13 transactions in the last ten years totalling just over R25bn, will, by its
own admission, find it difficult to source new acquisitions in a highly
competitive and condensed home market. And so its contention, that of
being forced to pursue an international growth strategy out of circum-
stance, is correct. 

However, it is also true that the NHI will introduce an unknown ele-
ment into the Group’s primary market and revenue generator. Compulsory
NHI contributions could possible see a flood of consumers heading to
state-owned hospitals. 

Leading health economist, Mediclinic’s Okore Okorafor, told the Mail
& Guardian recently that private health insurance is “relatively insensitive
to premium  variations, but responsive to health quality perceptions.”

He contends that compulsory NHI contributions would only erode
Mediclinic’s market share if the state health sector undergoes a drastic
revamp. And this is Health Minister Aaron Motsoaledi’s intention. 

It’s too soon to tell with any certainty whether Motsolaedi’s grand
scheme will encounter success. It appears Mediclinic isn’t taking any
chances. �
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AFGRI Operations, a wholly owned subsidiary of the Company, and Senwes have entered into binding
sale of business agreements with Business Venture Investments No 1658 Proprietary Limited (Newco) in
terms of which, AFGRI Operations and Senwes will merge their respective agricultural retail businesses,
as well as the Partrite business of AFGRI. After the final auditors’ determination of the respective values
of the AFGRI Retail Business and the Senwes Retail Business, the party whose business’s value is the
lower of the two shall contribute a cash adjustment to the other party to ensure that the respective val-
ues of the businesses are equal. Upon completion of the Transaction, each of AFGRI Operations and
Senwes  will hold 50% of the issued shares in Newco. The purchase consideration for the AFGRI Retail
Business will be discharged by Newco by the issue to AFGRI Operations of 50% of authorised shares
of Newco. The 50% shareholding in Newco is indicatively valued at approximately R440m.

JCI announced that Boschendal, a 62,67% subsidiary of JCI Investment Finance (JCIIF) which is in turn
a wholly-owned subsidiary of JCI, has entered into a transaction agreement with Canombys whereby:
Boschendal will issue 769,608 ordinary shares to Canombys for an aggregate value of R76,96. The
Subscription will result in JCI’s indirect interest in Boschendal reducing to 49%. Canombys is about to
acquire IFA Hotels & Resorts Limited’s 37,33% interest in Boschendal which was announced by IFA on
SENS on 20 July 2012; Canombys will advance R79,999,923 to Boschendal as a shareholders loan;
JCIIF and Canombys’ shareholder loans to Boschendal will be equalised such that Canombys and JCIIF
shall hold 51% and 49% respectively of the shareholder loans owing by Boschendal to its sharehold-
ers; and Boschendal shall effect a rights offer to its shareholders to raise R20m of additional capital.

Mediclinic, through its wholly-owned subsidiary, Mediclinic Middle East Holdings (MCME), has
reached agreement with Varkey Group (Varkey) to acquire its 44,39% stake in Emirates Healthcare for
a cash purchase consideration of US$200m (R1,65bn). In addition, MCME has reached agreement
with the other minority shareholder in Emirates Healthcare, General Electric Company, to acquire its
5,24% stake in Emirates Healthcare at a price per share equal to that payable under the Varkey stake
acquisition, to be settled in cash. The total purchase consideration payable under the GE stake acquisi-
tion is US$23,6m (R195m). As part of the transaction process, Emirates Healthcare has also agreed to
purchase the 0.75% interest held by other minority shareholders in its principal subsidiary, Emirates
Healthcare Limited, thereby rendering it a wholly-owned subsidiary. The consideration payable under
such transaction is not material.

Investec property Fund has entered into agreements with: Riverport Trading 143, an indirect wholly-
owned subsidiary of Investec, for the acquisition of the Investec Pretoria property located in Menlo
Park, Pretoria; and Rigliotti Share Block, an indirect wholly-owned subsidiary of Investec, for the acqui-
sition of the Balfour Park Shopping Centre property located in Highlands North, Johannesburg. The
purchase consideration of Investec Pretoria is R169,9m, while Balfour is being acquired for an estimat-
ed R397m. The aggregate purchase consideration for the acquisition of the Firs in Rosebank
(announced in July), Investec Pretoria and Balfour properties will be settled as follows: R215,2m will be
settled through the issue of 17m linked units to Investec at a clean Investec Property Fund traded price
excluding the accrued distribution of R12,66 per linked unit; and the balance payable in cash. It is the
intention of the Fund to conduct a rights offer of up to R1,5bn by November 2012, the proceeds of
which will be used to settle the acquisition considerations in respect of, inter alia, the Giuricich
Acquisition, the Investec Acquisitions and the acquisitions of Nonkqubela Mall located on Erf 50261
Khayelitsha in Cape Town valued at R100,5m, and Megamark Mall located on the remaining extent of
Erf 3 Kriel in Mpumalanga valued at R218,9m, which acquisitions were announced  on 21 June 2012
and 9 July 2012 respectively.

Italtile and Rallen have delivered to the Ceramic Board of directors a notice of their firm intention to
make an offer to acquire all of the ordinary shares held by the Ceramic Independent Shareholders in
the issued share capital of at a price of R130 per target share. The Ceramic Board has resolved that
the Company will apply to the JSE for a termination of its listing. The target shares acquired in terms of
the offer will be acquired by the Offerors on the following basis: a maximum of 20% of the total issued
ordinary share capital of Ceramic in respect of which the offer has been accepted shall be acquired by
Italtile; and to the extent that valid acceptances of the offer are received in respect of more than 20% of
the issued ordinary share capital of Ceramic, Rallen will acquire such excess. The offer consideration of
R130, in cash, per target share represents an 18% premium to the volume weighted average price of
Ceramic Shares of R110,03 over the 30 traded days preceding the date of the publication of the
Italtile and Ceramic cautionary announcements on SENS on 28 May 2012. The Target Shares will be
acquired cum any dividend declared by Ceramic. Italtile and Rallen will each fund their portion of the
aggregate Offer Consideration out of their own cash resources and have provided written confirma-
tions from Investec Bank and Sanlam, respectively, to the TRP that they have the cash resources neces-
sary to meet their obligations under the Offer.

First Strut, trading as the First Tech Group (First Tech), announced that it is acquiring the entire structural
steel solutions business owned by Cosira South Africa (Cosira). For this purpose, First Tech has formed
a special purpose vehicle called FT Construction, which will acquire the entire business, including all
material contracts and fixed assets, of Cosira, as a going concern, in terms of a sale of business agree-
ment. The purchase consideration is R206 811 175,00. 
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