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INTRODUCTION

Providing funds is a risk – albeit calculated – at the best of
times. It is unlikely that any institutions foresaw a world in
lockdown, with an already stuttering economy facing an in-
creasingly uncertain future, Fitch’s GDP forecast of minus
5.5% for South Africa is a concern for all, not least the finan-
cial institutions.

I am very grateful to the writers of the most interesting arti-
cles published in this year’s Banking & Finance in Africa fea-
ture. The feature is a snapshot of a wide range of topics that
fall into banking and finance – those lenders of money ‘that
makes the world to go round’. The articles include routes
taken by criminals to launder money; the legality of freezing
accounts; banking systems, including ‘stokvels’; the demand
for sustainable and green lending and, of course, what needs
to be put in place during and post COVID-19.

The 2008 financial crisis spawned new regulations through
the capital and liquidity standards in Basel III. While the world
has never truly recovered from that crisis, in the current envi-
ronment, these requirements are likely to ensure that both in-
stitutions and clients are protected. A BDO Financial Services
Report states, ‘The measures implemented by the PA in South
Africa are in line with the measures that have been taken by
major regulators globally, and is an indicator that the appropri-
ate measures were implemented swiftly to try and minimise
the impact that Covid-19 will have on the local economy’.

The feature carries two articles on the proposed regula-
tions for crypto assets – a sector that is obscure for many and
makes more than a few of us feel, perhaps, as people did
hundreds of years ago when ‘under the mattress’ was a good
place to keep money.

The impact of the Coronavirus pandemic cannot be under-
estimated; it is to be hoped that the outcome of high-level
stress testing done as part of post-graduate research by
Corné Conradie, actuary and partner with PwC, in collabora-
tion with Professor Conrad Beyers, Absa chairperson in Actuar-
ial Science at the University of Pretoria, is correct. The
outcome of the research indicates that while banks will experi-
ence ‘significant strain’, they are ‘sufficiently capitalised to
withstand the shocks’ of the pandemic.

without prejudice’s sub-editor, Gail Schimmel, commented,
‘In Leigh Bardugo’s well-received first adult novel, Ninth
House, the future of the economy is divined by a secret soci-
ety at Yale rooting around in a living person’s entrails. Let us
hope that the economists of South Africa have slightly better
tools at their disposal as we go forth into the ubiquitous “new
normal”. I concur. •

Myrle Vanderstraeten
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SUSTAINABLE LENDING
M A T T H E W  G I B S O N

Sustainable lending (also known as green finance) is a financial product
which has gained traction internationally over the past few years as a re-
sponse by market participants to the convergence of for-profit capitalism and
non-profit charitable endeavours. Recent developments have shown that in-
vestors now actively seek performance with greater social impact and need
not sacrifice returns for increased social value. Furthermore, studies have
shown that companies that focus on environmental, social and governance
(ESG) metrics and policies are able to increase their prof-
itability (and are hence better able to repay their debt).

Whilst the European market accounted for 74 percent
of green and sustainability linked loan volume in 2019,
there has been increased interest in such loans in the
rest of the world. With development finance institutions
and other lenders taking a greater interest in these
loans, there is tremendous scope for growth across
Africa.

In recent years two sets of principles have been de-
veloped to facilitate sustainable lending across the globe
– the Green Loan Principles in 2018 and the Sustainabil-
ity Linked Loans Principles in 2019. Sustainable lending
aims to facilitate and support environmentally sustain-
able economic activity and these principles were devel-
oped to promote the development and integrity of these
loan products.

The Green Loan Principles define green loans as:
‘… any type of loan instrument made available exclusively to finance or re-fi-
nance, in whole or in part, new and/or existing eligible Green Projects. Green
loans must align with the four core components of the Green Loan Principles,
as set out in the Green Loan Principles.’

The Green Loan Principles define Green Projects to include projects in the
following categories:

• renewable energy;

• energy efficiency;

• pollution prevention and control;

• environmentally sustainable management of living natural resources and
land use;

• terrestrial and aquatic biodiversity conservation;

• clean transportation;

• sustainable water and wastewater management;

• climate change adaptation;

• eco-efficient and/or circular economy adapted products, production tech-
nologies and processes; and

• green buildings which meet regional, national or internationally recog-
nised standards or certifications.

The four core components of the green loans are (a) use of proceeds for
Green Projects, (b) process for project evaluation and selection to determine
whether the project falls within the eligible categories of Green Projects, 
(c) management of proceeds to ensure that the proceeds are accurately
tracked, and (d) reporting during the term of the green loan.

The Sustainability Linked Loans Principles defined sustainability linked
loans as:

‘…any types of loan instruments and/or contingent facilities (such as
bonding lines, guarantee lines or letters of credit) which incentivise
the borrower’s achievement of ambitious, predetermined sustainabil-
ity performance objectives. The borrower’s sustainability performance
is measured using sustainability performance targets, as set against
key performance indicators, external ratings and/or equivalent met-
rics and which measure improvements in the borrower’s sustainability
profile.’

Categories of sustainability performance targets include:

• energy efficiency;

• greenhouse gas emissions;

• renewable energy;

• water consumption;

• affordable housing;

• sustainable sourcing;

• circular economy;

• sustainable farming and food;

• biodiversity; and

• global ESG assessment.

The fundamental determinant
of whether a loan is a green
loan is the utilisation of the loan
proceeds for Green Projects.
Whilst use of proceeds is the
key determinant, the other core
components for green loans set
out in the Green Loan Princi-
ples must also be met for a
loan to constitute a green loan. Gibson
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While a loan can follow both the Green Loan Principles and the Sustain-
ability Linked Loans Principles, such loans are unusual.

The fundamental determinant of whether a loan is a green loan is the utili-
sation of the loan proceeds for Green Projects. Whilst use of proceeds is the
key determinant, the other core components for green loans set out in the
Green Loan Principles must also be met for a loan to constitute a green loan.

In the case of sustainability linked loans, the use of proceeds is not key to its
categorisation. Under the Sustainability Linked Loans Principles, the focus is on
incentivising borrowers to improve their sustainability profile by aligning loan
terms with agreed and pre-determined sustainability performance targets by
way of external ESG ratings, key performance indicators or a combination of
both. The targets are intentionally set to be both material and ambitious. Inter-
est rates in respect of the sustainability linked loans are linked to such targets
and this allows borrowers to reduce their margins as they actively improve their
ESG ratings or meet specific internal or external key performance indicators.

In recent years, sustainability linked loans have superseded green loans.
In fact, of the green and sustainability linked loans announced in 2019, more

than 90 percent were sustainability linked loans. There are a number of rea-
sons for this. First, companies are more easily able to use external ratings or
key performance indicators to measure metrics relating to sustainability
linked loans than to satisfy the strict use of proceeds criteria for a transaction
to be classified as green. Secondly, sustainability linked loans provide greater
flexibility to borrowers than green loans as the use of the facilities is not lim-
ited to a specific green project, but can be used for general corporate pur-
poses. Thirdly, the increased prevalence of sustainability linked loans has
resulted in a decrease in costs and experience has eased borrowers’ fears
that such loans might increase administration and workload in legal docu-
mentation and auditing.

While the world grapples with the immediate challenges posed by COVID-
19, this should not impede the continued development and growth of sus-
tainable lending in Africa, and across the globe, for our long-term sustainable
future. •

Gibson is a Partner of Webber Wentzel.

STOKVELS
R O R I S A N G  M O L E F A K G O T L A

In the past, townships have not been considered as business sectors and are
often overlooked when calculating the overall wealth in the country. However,
this sector has slowly been developing and providing work to the unem-
ployed. Township businesses are mostly informal and unregulated, but this
does not detract from the fact that most are actually thriving. The growth that
these informal businesses could experience through development could be
phenomenal. There are many initiatives in place to aid this development,
however, the informal sector is large and, therefore, these initiatives cannot
aid all businesses at an accelerated speed.

An interesting aspect of township commerce that is
often not considered is the Stokvel. Stokvels can be
traced as far back as the nineteenth century. In modern
times, a stokvel can simply be described as a rotating
savings agreement. It is made up of a number of people
who all contribute a stipulated amount of money to a
central pot, of which each member gets a turn to collect
the savings of the entire group as a lump sum. There are
various versions of stokvels wherein the group share the
saved amount at the end of the year or buy groceries
with the saved amount at some point in the year, as
agreed upon by the group.

As wide spread as stokvels are, they do not have legal
personalities. However, they do resemble a number of
possible legal figures from the common law. There are
stokvels that register as companies, partnerships and, in

the past, as closed corporations, but the most common forms are informal,
unregistered stokvel agreements. This means that no legal action can be pur-
sued against the stokvel itself, but only against a member or members
thereof.

Stokvels are estimated to generate billions annually. There are bound to
be disputes among group members and misappropriation of funds or corrup-
tion involved in stokvels. The question is then whether there are any legal
remedies when this does occur. As a stokvel is often informal in its setup, for-
mal documentation is not drawn up to regulate the group or the members. It

An interesting aspect of town-
ship commerce that is often
not considered is the Stokvel.
Stokvels can be traced as far
back as the nineteenth cen-
tury. In modern times, a
stokvel can simply be de-
scribed as a rotating savings
agreement. 

Molefakgotla
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is important that some sort of constitution be drawn up to explore all possi-
ble avenues such as defaulting members and conflict resolution amongst
members. The constitution of the stokvel must, of course, be in line with
members’ constitutional rights as set out in the Bill of Rights.

When opening a bank account on behalf of a stokvel, the bank requires a
written constitution from the group. This is often in the form of an affidavit
which assists stokvels in their dealings. However, there are those that do not
save the money through the bank but entrust it to a single member known as
the group treasurer.

Without a constitution, members of a stokvel who have been defrauded
have the recourse of opening a formal police case of fraud. After investiga-
tion is complete, and sufficient evidence has been obtained, it can be re-
ferred to the National Prosecuting Authority for the guilty member to be
prosecuted. The guilty party can be ordered to repay the stolen money in
terms of s300 of the Criminal Procedure Act.

Section 300 of the Criminal Procedure Act states: (1) Where a person is
convicted by a superior court, a regional court or a magistrate’s court of an
offence which has caused damage to or loss of property (including money)
belonging to some other person, the court in question may, upon the applica-
tion of the injured person or of the prosecutor acting on the instructions of
the injured person, forthwith award the injured person compensation for
such damage or loss.

This order can be executed in the same manner as a civil judgment, in
that their property can be sold through the sheriff to recover the monies they
defrauded.

The parties defrauded can also go the civil route, claiming the damages
via the issuing of a summons and the subsequent process.

A key clause to include in a stokvel agreement is a rotation schedule, that

is, when each member must contribute and the payout of the contribution,
be it weekly, monthly or on an annual basis. The amount payable must be in-
cluded, and a clause that prescribes the process to recover monies misap-
propriated and the roles of each member belonging to the stokvel must
appear. 

Due to the informal nature of most stokvel agreements, with the exception
of those that are incorporated, they may handle any conflict informally as
well. There are very few reported cases dealing with stokvels, and the one
best known was handed down more than two decades ago. 

In Malgas v Mndi (ECJ 074/2005) [2005] ZAECHC 34,  Ms Malgas bor-
rowed R6 000 from her friend, Ms Mndi. The money was derived from her
friends’ stokvel, the Masikhule Club, and came with an interest rate of 30%.
Because Ms Malgas took some time to repay the loan, she ended up repay-
ing R34 692,60. She felt she had paid too much and relied on unjustified en-
richment and won back R4 435,40 through the magistrates' court.

Many stokvels operate outside of the law and rely on informal conflict reso-
lution mechanisms to solve any disputes that may arise. They often approach
street committees to assist in dispute resolution and, as a last resort, they at-
tach and sell the defaulting or fraudulent members property to recover money.
Despite these harsh measures, stokvels rarely have such conflict as they se-
lect their members carefully. Many stokvels are situated in poor areas and one
must keep in mind that often they are not knowledgeable about court proce-
dures and nor do they have the funds to access legal help. It cannot be denied
that the stokvel is an integral part of South Africa’s informal banking culture
and it assists many South Africans by instilling a form of savings culture. •

Molefakgotla is a Litigation Attorney with
Maponya (Mahikeng Branch). 

REBUILDING AFRICAN ECONOMIES IN THE
POST COVID-19 ENVIRONMENT
P I E R R E  S W A R T  A N D  S T E P H A N I E  G O N C A L V E S

The collapse of the global financial markets, and the threat of a major global
economic recession, have radically altered the backdrop of Africa’s economic
woes, which were looming even before the COVID-19 pandemic.

With the ratio of government debt to national income reaching record lev-
els, and the limited availability of resources across the continent, it is appar-
ent that combating COVID-19 in Africa will be more challenging than in other
parts of the world. Africa has experienced unprecedented declines in trade,
tourism and commodity prices, causing government revenues across the con-
tinent to wear thin during this period. 

It has been recorded by the United Nations Economic Commission for
Africa that the continent is in need of at least $200 billion in financial sup-
port – further exposing the resource shortages that African governments
face. This monumental task has not discouraged various international and

regional institutions from stepping up to provide some much-needed finan-
cial aid, and other international organisations having announced pro-
grammes to offer support to developing countries. Unfortunately, these
efforts fall significantly short of the $200 billion required, resulting in a fur-
ther need for bilateral debt relief for low-income countries, harmonised with
parallel treatment regarding private and commercial debt – which serves as
a significant portion of many African countries’ external debt and a dispropor-
tionate portion of the debt-servicing cost.

Many millions of workers’ livelihoods are in jeopardy as they struggle to
maintain basic incomes. Meanwhile, investors’ appetite for risk has also de-
creased – a direct result of the pandemic – which has pushed up the cost of
borrowing in financial markets, limiting workable options for resource mobili-
sation. Nonetheless, African governments are responding to COVID-19 with
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determination to avoid a deeper and more protracted banking and economic
crisis by introducing policy measures and supporting the private sector, espe-
cially small-and medium-size enterprises (SMEs). These measures include
paying SMEs arrears, ensuring minimal disruption to the flow of credit, reduc-
ing capital ratios and interest rates.

When lockdown measures were first announced, business owners and
corporations had to take swift action to support their balance sheets. As
mentioned, African governments also launched various initiatives to support
short term finance for eligible businesses. Nonetheless, borrowers are ac-
tively looking to the private sector for additional finance because they either
do not qualify or because they simply need more debt than made available.

With the 2008 financial crisis in mind, the main concern for borrowers
was whether the economic impact of the pandemic, or related operational
challenges, might affect lenders’ ability to provide funding, coupled with con-
cerns regarding covenant terms and access to additional debt. Throughout
the lockdown period, numerous vulnerabilities in loan agreements have also
been brought to the fore, forcing borrowers to approach lenders for assis-

tance in the form of amendments and waivers. The most common areas of
concern include:

• provisions relating to changes, suspension or cessation of the business
as the lockdown forced borrowers to suspend or shut down their opera-
tions.

• compliance with financial covenants as a result of a decrease in profits,
an increase in drawn debt and trade restrictions. 

• provisions in relation to borrowing base requirements and asset valua-
tions.

• provisions in relation to limits on incurring debt.

• provisions relating to reporting and audit and submission of financial
statements. 

• material adverse change representations and events of default which
often turn on the financial condition of borrowers.

As we move forward, some of the temporary solutions borrowers put in
place at the start of lockdown will need to be revisited. Whatever those solu-
tions may be, maintaining a dialogue with lenders will be key. There have also
been discussions in the market to include clauses in facilities that attempt to
accommodate the impacts of the pandemic – for example, rather than sub-
jecting the borrowers to minimum liquidity covenants or the delivery of
monthly financial statements over the term of the facility, the loan agreement
might allow for some relaxation once certain targets are achieved, or over
certain time periods.

Alongside the focus on liquidity and the raising of funds, we have also
seen some developments in the debt capital markets space. As investment
grade bonds contain limited covenants, there is some incentive for issuers
with the rating to favour accessing those markets over bank lending. The
same does not apply to high yield issuers and other issuers with negotiated
covenant packages, who have had to consider the challenge of consent solic-
itations or, in some cases, virtual bondholder meetings.

During this period, issuers will have to revisit the disclosures made in their

prospectuses to take into account the impact of the pandemic when issuing
new debt. This presents a challenge for issuers when attempting to strike a
balance between ensuring that reliable disclosures are made, whilst attempt-
ing to deal with the unknown consequences of the pandemic. We have seen
that issuers are disclosing the effects of COVID-19 in a number of different
ways, including a COVID risk factor, setting out the specific impact that the
pandemic has had on that issuer’s business and, more generally, the wider
global economic and financial consequences of the pandemic. In other in-
stances, issuers are adding COVID-19 disclosures into existing risk factors or
including a “recent developments” section within business descriptions.

Issuers also need to consider whether they can continue to make unquali-
fied “no significant change” and “no material adverse change” statements
within prospectuses. The increasing view being taken is that these statements
should be qualified by other disclosures within prospectuses. Again, the chal-

Many millions of workers’ livelihoods are
in jeopardy as they struggle to maintain
basic incomes. Meanwhile, investors’ ap-
petite for risk has also decreased – a di-
rect result of the pandemic – which has
pushed up the cost of borrowing in finan-
cial markets, limiting workable options for
resource mobilisation.

GoncalvesSwart 
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lenge for issuers is how to make these statements specific where it is impossi-
ble to quantify the impact of COVID-19 on an issuer’s financial position. 

On the other end of the spectrum, the banking sector in Africa also re-
mains vulnerable to systemic failure – a direct result of lending to households
with volatile income and no assets. This is likely to result in a sharp increase in
non-performing loans. Institutions at risk include those with high concentra-
tions in sectors like hard-currency, short-term funding or interbank liabilities.
To address the risks of failure in banking systems, policy measures introduced
by regulators include lowering the base rate – reducing bank cash reserve ra-
tios, government bond buying programmes and debt moratoriums for banks.

Beyond the immediate responses, the pandemic and its economic fallout
expose the longer-term efforts needed to diversify Africa’s economies and to
broaden domestic revenue sources. Some of the next steps are vital to com-
bat the pandemic and prepare for durable economic fallout:

• Expanding the eligibility criteria for the debt standstill to countries classi-
fied by the International Bank for Reconstruction and Development. This
group of countries include Algeria, Angola, Egypt, Libya, Morocco, South
Africa, and Tunisia. 

• Creating processes to increase private creditors’ participation and devel-
oping solutions guaranteeing debt sustainability and continued access to
capital markets in the future.

• Leveraging special drawing rights and exploring innovative options while
developing workouts for bilateral debt.

• Creating strict governance measures around utilisation of mobilised re-
sources and strengthening accountability and transparency.

It is worthwhile pausing briefly to expand on the need for African countries
to find solutions to track, monitor, and evaluate the utilisation of funds. Well-
balanced partnerships with technology platforms can ensure resources reach
those most in need expeditiously in the future and will restore investor confi-
dence in various African economies – as the likelihood of corruption will natu-
rally decline. Further and more generally speaking, the pandemic has also
highlighted the need to support uptake and innovation in the digital economy
in Africa, including supply chains, consumer services and trade. 

Looking to the long and winding road ahead, there remains considerable
uncertainty around the future of African economies. However, it is imperative
that Africa embraces true structural reform in order to enhance economic
growth and to forge new economies in light of this global reality. Finally, the
COVID-19 crisis has also brought to the forefront the possibilities of a digital
economy – offering efficiency and productivity gains. This presents an oppor-
tunity for Africa to become a global hub for innovation, and to continue to re-
build economies in the post COVID-19 environment. •
Swart is a Director and Goncalves an Associate,
Banking & Finance practice at Cliffe Dekker
Hofmeyr.

WILDLIFE CRIME: A CASE OF FINANCIAL CRIME
Y V O N N E  G I T T I N S

What is wildlife crime?
Although there is no universal definition of wildlife crime, it is considered to be a
subset of environmental crime, encompassing any criminal violation of a na-
tional or international law designed to protect wildlife. Therefore, wildlife crime

can refer to a range of acts, such as poaching, illicit processing, transportation,
import, export, sale, purchase, or possession of wild fauna or flora in contraven-
tion of national or international regulations. Wildlife crime activities can involve il-
legal products, illegal acts conducted in protected areas and/or illegal practices

that have a significant impact on the environment.

What is financial crime?
Financial crime ranges from theft or fraud committed by ill-
intentioned individuals, to large scale operations master-
minded by organised criminals with a foothold on every
continent. These are serious criminal activities perpetrated
by criminal gangs operating transnationally to avoid detec-
tion, and stolen funds cross many physical and virtual bor-
ders before they reach their final destination.

The case for viewing wildlife crime through the fi-
nancial crime lens
Wildlife trafficking accounts for an estimated $10 billion
of illicit gains annually, making it the fourth largest illicit in-

Financial crime ranges from
theft or fraud committed by
ill-intentioned individuals, to
large scale operations mas-
terminded by organised crimi-
nals with a foothold on every
continent. 

Gittins
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dustry behind drugs, counterfeiting and human trafficking. Wildlife trafficking
differs from other illicit value chains as the end product appears to be fairly in-
nocuous and cannot be immediately identified as illegal. A 2016 report by the
Eastern and Southern Africa Anti-Money Laundering Group provides evidence
reinforcing the idea that money laundering is not a primary or tangential focus
of wildlife trafficking investigations. Persons involved are charged for the of-
fences of trafficking and the aspect of money laundering is often overlooked.
This creates challenges in understanding the flow of funds that fuel wildlife
crimes.

The report attributes this to the lack of financial intelligence units in 11 of
the 13 African countries covered. Furthermore, it states that financial investi-
gators are never involved in the investigation related to the predicate of-
fences, adding that their input and assessment of evidence found at crime
scenes could provide important data for forensic investigations.

At the third global summit on the illegal wildlife trade, delegates reached
consensus that the illegal wildlife trade is an organised illicit business that ex-
ists like any other business, to generate profits for those involved in it. The In-
ternational Consortium on Combating Wildlife Crime, which brings together
parties to CITES, INTERPOL, UNODC, the World Bank and the World Customs
Organization, has developed a wildlife crime and AML training programme.
The tools and expertise used to combat financial crime should be employed
to greater effect in wildlife crime investigations. Targeting the profits and dis-
rupting finances of wildlife crime syndicates should be central to combatting
wildlife crime which is, in essence, a financial crime.

How tackling the financial crime aspect can be an effective tool in
reducing wildlife crime
In 2016, 31 countries agreed to treat wildlife trafficking offenses as money
laundering offenses. In September 2016, the U.S. Congress passed the Elimi-
nate, Neutralise and Disrupt (END) Wildlife Trafficking Act, which allows pros-
ecutors to use wildlife trafficking as a predicate offense for prosecuting a
money laundering offense. The law provides US law enforcement with addi-
tional ammunition in the fight against wildlife trafficking. Under the END
Wildlife Trafficking Act, South Africa is considered a focus country which has
taken significant steps to combat wildlife crime, including co-operation with
the United States.

A collaborative, co-ordinated and focused approach has been adopted by
law enforcement and wildlife conservation agencies in combatting wildlife

crime. This approach is making a significant impact and has resulted in a de-
cline in Rhino poaching. rhino poaching peaked in 2014 when 1 215 rhino
were poached, declining to 769 Rhino poached in 2018. The downward trend
continued into 2019 when 564 rhino were poached. According to National
Geographic, rhino horn costs up to $6 000 on the black market in South
Africa, and can be sold for up to 10 times more in black markets in Asia. In
2019, the authorities in South Africa arrested 178 rhino poachers and 332
people involved in poaching and rhino horn trafficking. After conviction, 145
people were sentenced to terms ranging from two to more than 15 years. In
two separate operations during 2019, authorities seized 181 rhino horns and
100 rhino horns, respectively, as well as tiger carcasses, several weapons
and ammunition.

In South Africa, legislation dealing with wildlife crime includes the National
Environmental Biodiversity Act (10 of 2004) (NEMBA), Threatened or Protected
Species Regulations of 2007 (TOPS) and the Limpopo Environmental Manage-
ment Act (7 of 2003) (LEMA). However, these deal mainly with the aftermath of
the crime, which is too late and does not always address the critical problem of
the conversions and transport of value derived from wildlife crimes.

The answer to this problem lies within the financial and money laundering
investigation. This type of investigation provides not only additional evidence
for the prosecutors, it also assists with the identification of other members of
the syndicate, and the proceeds of the crime.

Once the proceeds are identified, the authorities are able to seize them
and prevent the syndicate from reinvesting them into the smuggling ring.
The importance of a financial investigator in the investigation
These syndicates have legitimate businesses in the agricultural, forestry,
hospitality, micro lending, transport, construction materials and food serv-
ices sectors in their home countries. The businesses are set up in such a
manner that they generate large volumes of cash, and accounting records
are limited, or non-existent, making it difficult to track the cash and value
flows.

However, with the assistance of a financial investigator, an understanding
of the business can be obtained, and unexplained wealth established. The fi-
nancial investigator would be able to assist in distinguishing between funds
generated and flowing by virtue of licit and legal activity and those generated
and flowing by virtue of illicit or illegal activity. •

Gittins is an Associate Director with KPMG (South Africa).
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COUNTERFEITING IN AFRICA: 
LESSONS FROM EUROPE?
H A N S  M U H L B E R G

Counterfeiting is a huge problem in Africa, affecting people and players
across the board – IP owners, consumers, law enforcement authorities and
governments. In many African countries there are now reasonably effective
anti-counterfeiting initiatives in place, and in some countries there is even
specific anti-counterfeiting legislation. Yet counterfeiting continues unabated.
So are there any lessons to be learnt from Europe, where there is significant
multinational co-operation?

The Europol report
On 10 June, the European police authority, Europol, released a report on
counterfeiting in Europe. Entitled IP crime and its link to other serious crime,
the report emphasises some important issues:

• Counterfeiting cannot be seen in isolation, because
it is often linked to other crimes.

• Counterfeiting is by no means a ‘victimless’ crime. In
fact, it’s not even a crime that simply causes eco-
nomic harm to a few people, the IP owner and the
buyer of the counterfeit product. Counterfeiting af-
fects society as a whole, and it often does so in ways
that are extremely serious. 

• Counterfeiting is a huge global enterprise.

The report’s findings
Here are some of the report’s more notable findings.

Counterfeiting really has become global 
By way of example, the report mentions a Europol opera-
tion involving counterfeit auto spare parts where the EU
authorities needed to co-operate with authorities in 12
countries:  Cambodia, China, India, Japan, Laos, Malaysia, Pakistan, the
Philippines, Russia, Singapore, Thailand and Vietnam.

There’s seemingly no end to what can be counterfeited 
All the usual suspects are in the report – clothing, Premier League football
team jerseys, cigarettes and smartphones (all so big in Africa too). 

But there are some surprises. Counterfeit car parts are big in Africa, but
how many people know that in Europe you can buy fake Ferraris and Lam-
borghinis (yes, the whole car is fake)? Or that there are counterfeit pesticides?

Counterfeiting is closely linked to other criminal activity, and the re-
lationship is complex
In some cases the counterfeiting is supported by other criminal activity, such
as the production of fraudulent documents that make it possible for the

goods to be sold as genuine. In others, the counterfeiting supports different
crimes, for example where the proceeds of counterfeiting are used in drug
trafficking or terrorism. There are cases where the two work hand in glove, for
instance where a gang uses the same route for the transportation of counter-
feits and other illegal products such as arms.

There is a particularly strong link between counterfeiting and phar-
maceutical crime
This is all about fake medicines, pharmaceutical products and medical de-
vices. In one recent anti-counterfeiting operation, three million doses of fake
medicines were seized, making it possibly the largest seizure ever.

Anti-counterfeiting operations show that:

• counterfeit pharmaceuticals target people suffering from a range of ail-
ments including very serious ones like cardiac conditions, leukemia and
psychosis.

• the consequences of using counterfeit medicines are very serious and
can include death.

• counterfeit pharmaceuticals sold in Europe often come from India and China,
but are falsely marked as coming from European countries such as Germany.

• pharmaceutical counterfeiting also covers fake anabolic steroids and hor-
mones and these often come from eastern European countries. 

• counterfeiting extends to lifestyle drugs such as sexual enhancers.

• when it comes to fake pharmaceuticals there is considerable use of the
Dark Web, which masks identities and server locations, and allows for
payment by way of cryptocurrencies like Bitcoin.

Counterfeiting is a huge
problem in Africa, affecting
people and players across
the board – IP owners, con-
sumers, law enforcement
authorities and govern-
ments. 

Muhlberg
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Drug trafficking is an obvious next step
The report puts it succinctly: ‘It is only one step from the production of coun-
terfeit medicines to the production of synthetic drugs, which criminal organi-
sations can easily take.’ 

But counterfeiting is linked to a host of other offences too, such as:
Illegal weapons possession 
Counterfeiters often have weapons and,
as a result, the lives of law enforce-
ment officers are at risk.

Manslaughter
The report cites an example of people
dying in a fire in a Spanish warehouse
used for producing counterfeit goods. 

Forced labour and human trafficking
The report tells of a cigarette manufac-
turing facility that was located in a bunker
four metres underground, where workers
were forced to both work and live in dan-
gerous and toxic conditions. It tells of workers
being blindfolded to-and-from factories, of
workers being unable to leave sealed
premises and unable to contact out-
siders. This is 21st century Europe we’re
talking about!

Excise fraud
Counterfeiting invariably results in tax revenue losses. The report mentions a
recent EU operation that revealed a !70 million loss of customs and excise
duties to the Dutch authorities.

To appreciate the possible tax losses, it’s vital to understand the scale of
some of the counterfeiting operations. The report talks of a counterfeit to-
bacco manufacturing operation that was turning out 34 000 counterfeit
packs per hour. It mentions a single raid in the Netherlands that netted 147
000 bottles of counterfeit rum.

VAT fraud
VAT fraud is common and this includes both avoiding the payment of VAT and
fraudulently claiming repayments of VAT from national authorities following a
chain of transactions. 

Bribery and corruption
Counterfeiters use bribery to facilitate their activities. The report gives the exam-
ple of an organisation that recruited customs officers to avoid checks and fines.

There’s also talk of how corruption is facilitated by online services, with
cryptocurrencies and alternative banking platforms being used to transfer
funds. In some cases cash payments are made to avoid banking systems. 

Document fraud
This can relate to the forged administrative documents that purport to pro-
vide evidence of authenticity of origin. It can also relate to excise or VAT fraud.

Environmental crimes
The report talks of charges being brought against counterfeiters relating to
dumping and water pollution. 

Lessons for Africa
There’s likely to be much in the Europol report that those who are involved in
African IP policy and/or law enforcement will recognise: the hydra-like nature
of the beast; the fact that there’s no limit to counterfeiting’s reach; the links
between counterfeiting and other forms of criminal activity (in Africa such
links may even extend to warlords and military groups who see counterfeiting
as a means of paying for their military activities);  the susceptibility of govern-
ment officials to bribery or coercion; the considerable loss of state revenue;
the difficulties in persuading the public about the dangers of counterfeiting;
the harm that counterfeiting can do to economies as IP owners turn their
backs on countries where they enjoy no real protection.

But will the report be of any assistance? Perhaps simply reading about
how big the problem is in Europe will give some readers in Africa a degree of
comfort – it may make them feel a little less alone. Perhaps some will be in-
spired by the multinational approach adopted in Europe through Europol. As
Africa starts edging towards a form of union (AfCFTA), the case for a multina-
tional enforcement body – able to do what national authorities are unable to
do – may well become more compelling.•

Muhlberg, is an SA, UK and EU qualified IP lawyer. He presently finds himself
in Europe, offering consulting and content writing services to various law
firms: muhlbergip@gmail.com.
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THE EFFECT OF COVID-19 ON BANKING AND
FINANCE PRACTICES – A MINING AND 
NATURAL RESOURCES PERSPECTIVE
W A R R E N  B E E C H ,  N I C K  V E L T M A N  A N D  K O K E T S O  M O L O P E  

South Africa’s mining industry has always been a cornerstone of the econ-
omy, and it has, particularly in recent years, been a key contributor to trans-
formation, growth and development. As with all other stakeholders, mining
companies have been affected by COVID-19 outbreaks. The implementation
of the national lockdown has resulted in limited commercial activity, and min-
ing projects either slowing down or being put on hold indefinitely. Publically
available information suggests that mining activity slowed down by 21,5%
during the period 1 January 2020 to 31 March 2020. Views have been ex-
pressed that this is the biggest drop in six years, with manganese, iron ore
and chromium being the biggest contributors to this decline.

In this article we address the challenges and opportunities confronting
the mining industry from a banking and finance perspective, against the
backdrop of the harsh economic consequences brought about by the COVID-
19 pandemic. In particular, we address how the traditional forms of financing
have been replaced by alternative arrangements.  

Traditional forms of financing in the mining sector 
When it comes to raising capital, mining companies have, historically, tended
to apply traditional forms of financing, including equity financing, royalty fi-
nancing, asset sales and debt financing. Each of these forms of financing at-
tract certain advantages and disadvantages: 

Equity financing 
Equity financing usually pertains to the sale of shares in a business. Whilst
equity financing is flexible because it does not typically include a fixed repay-
ment structure, it comes with shareholder equity being diluted, resulting in
the potential loss of operational control. 

Royalty financing 
Mining companies that want to avoid the risk of shareholder equity dilution
and loss of operational control can opt for royalty financing. Royalty financing
is achieved by way of a lender obtaining rights to a percentage of revenue of
the borrower’s product/service in advance. Royalty financing does not typi-
cally require a fixed repayment structure, and alleviates the risk of any loss of
operational control. The contracting parties also share a common investment
objective, which aids in cementing the relationship between borrower and
lender. 

Asset sales 
Mining companies also have the option of selling non-core mining assets to
raise capital. While asset sales aid in avoiding shareholder equity dilution,

this form of financing is only preferred when mining companies have non-
core assets which enjoy a high value.

Debt financing 
In simple terms, borrowing money from banks and/or funders is referred to
as debt financing. Debt financing has assisted many companies who want
their current shareholder equity to remain unaffected. However, this form of
financing can become the most volatile form of financing during the COVID-
19 pandemic as it comes with rigid payment structures, which increases the
borrower’s risk of defaulting on its repayments.

Debt relief measures 
During the national lockdown the Minister of Trade, Industry and Competition
published regulations to provide various relief measures within the banking
sector. These regulatory relief measures include the restructuring of loans
(i.e. the deferring or reducing of repayments) available to debtors who were in
good standing prior to the implementation of the national lockdown. The
SARB’s Prudential Authority has also come to the rescue of borrowers by tem-
porarily amending Directive 7 of 2015 on Restructured Exposures, directing
against higher capital requirements being imposed on restructured loans. Fi-
nancial institutions have implemented internal policies and structures to try
to assist borrowers during this harsh economic climate. 

Competition Law and block exemptions 
The Minister has also adopted a block exemption for the banking sector,
which would otherwise have been prohibited from certain actions under the
Competition Act 89 of 1998. The block exemption permits parties in the
banking sector, such as the Payments Association of South Africa (PASA) and
the Banking Association of South Africa (BASA), to coordinate efforts on oper-
ational issues in order to formulate and adopt industry policies on payment
holidays and debt relief measures, to assist borrowers during the COVID-19
crisis.

Contractual considerations 
Debt financing comes with onerous contractual obligations as opposed to the
other forms of financing mentioned. It is imperative, therefore, that mining
companies carefully consider certain clauses that may affect their present
contractual terms. These contractual terms include ratios such as debt serv-
ice cover ratios (the measurement of a borrower’s available cash flow to serv-
ice current debt obligations) which provide lenders with the ability to detect
any financial distress of a mining company, as the borrower, and to avoid
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reckless lending. The adverse effects of the national lockdown have resulted
in a reduction of revenue, and it is possible that this, in turn, will lead to the
subsequent breach of the contractual term(s) between mining companies
and the lender (which would entitle the lender to accelerate the loan and en-
force any security rights obtained from the agreement). It is advisable that
mining companies and their lenders consider relevant clauses in the agree-
ment when engaging on the restructuring of any debts. 

Repo rate effects 
Fortunately (and unfortunately), the repo rate decreased from 6.5% to 3.5%
on 23 July, making it easier for mining companies, who have elected variable
interest rates linked to the prime rate, to service their debt obligations. 

It should be noted that the reduction in the repo rate also affects the max-
imum lending rate prescribed by the National Credit Act (34 of 2005), and
the prescribed rate of interest insofar as unpaid debts are concerned – these
debts will carry a lower interest rate if unspecified.

Proposals: Non-Traditional finance transactions in the mining sec-
tor during COVID-19    
Given the present economic climate, it is becoming more challenging for min-
ing companies to access the traditional forms of funding and equity. Mining
companies are beginning to adopt non-traditional forms of finance such as
vendor financing and streaming transactions to meet their financial needs.

Vendor financing 
Vendor financing is the lending of money by a vendor (lender) to a customer
(borrower) to purchase that specific vendor’s product or service offering. This
form of financing typically takes place by way of deferring loans from the ven-
dor. A simple scenario would be where a foreign mining entity wishes to con-
duct business in South Africa but requires BBEEE capabilities to maximise its
trading practices, and subsequently collaborates with a local mining entity
that is BBEEE compliant for the purpose of selling a portion of its shares to
the incola entity. The portion of shares would be repaid by the incola entity by

way of, for example, allocating a portion of the incola’s revenue to the foreign
entity. The vendor will also collect interest on the deferred payments.

Because the vendor is providing goods/services without immediate pay-
ment, it goes without saying that trust is an essential component in a vendor
finance transaction. 

This form of financing allows borrowers, such as mining companies, to
purchase essential goods or services without having to secure traditional
forms of financing. Vendor financing also helps mining companies to build a
strong credit history and gives it a competitive edge against its rivals.

Vendor financing has become a key method of funding disposal of assets,
from mining companies, to purchasers, and has been used extensively in
BBEEE transactions.

Streaming arrangements 
A streaming arrangement is where a company (streaming company) ad-
vances upfront payment (usually in the form of a monetary deposit) to a min-
ing company in order to secure future delivery of specific ore, typically gold,
and then later pays the balance for each unit of ore received. This monetary
deposit is then reduced upon delivery. 

The streaming arrangement can be structured in such a way that the
monetary deposit advanced constitutes deferred revenue rather than a debt.
The mining company’s obligations are typically unsecured, however, stream-
ing companies may demand that security be provided to reduce the risk. 

Streaming transactions are useful during a time when the COVID-19 out-
break has led to economic uncertainty, as it provides mining companies with
a way of raising capital outside of the traditional forms of funding. 

Another advantage of streaming transactions is that it allows mining compa-
nies to raise funds before production starts, which results in production taking
place much more quickly than having to obtain traditional forms of funding.
Similar to debt financing and asset sales, streaming transactions avoid the di-
lution of shareholder equity, and tend to be more flexible than debt financing. 

So, what do streaming companies gain out of this? A streaming company is
able to invest in mining companies without having to incur the operational risks.

Molope Beech Veltman 
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They are able to invest in numerous mining companies locally and internation-
ally, which further diversifies their investment portfolio and alleviates the risk of
the failure of one mining company affecting its entire investment portfolio. 

In addition, a streaming company, in return, typically receives a percent-
age of revenue or production from the mine (a royalty).

While these royalties are usually a fixed percentage of the mining company’s
production, they can also differ in percentage over the life of the operation.

Streaming or pre–payment options (typically by off-takers and coal mar-
keting companies) have also become popular in coal mining because they
allow quicker development of the collieries, and provide the holder of the
mining right with required working and operating capital.

Comments on government financial assistance measures in rela-
tion to mining companies
Minister Tito Mboweni tabled a Supplementary Budget Speech on 24 June, to
address the economic downturn caused by the COVID-19 pandemic. In his
speech, he mentions that the COVID-19 loan guarantee scheme provided
R10 billion in its first month and that many more applications are being
processed. The loan guarantee scheme includes a business restart option,
which is available to all businesses, including those with a turnover of more
than R300 million. However, the Ministry is currently finalising amendments
to the turnover limit, which could exclude businesses that do not meet the re-
vised turnover limit. This might mean that mining companies could be ex-
cluded from seeking relief from the COVID-19 loan guarantee scheme. At this
stage, it remains unclear whether mining companies will be included in the
scheme or, alternatively, whether special provisions will be made to assist
players in the mining industry.

On the other hand, the Industrial Development Corporation (IDC) has allo-
cated R3 billion to support businesses during the COVID-19 pandemic. This
allocated amount will be in the form of two facilities, namely the IDC Dis-

tressed Funding and the Essential Suppliers Intervention.
The IDC Distressed Funding will basically provide debt and guarantees.

The fund, which can only be used to fund shortfalls, is only available to South
African businesses that, inter alia, demonstrate strong business fundamen-
tals and are considered to be viable. The fund, however, excludes the refi-
nancing of existing facilities and the risk has to be shared with other funders,
and not just the IDC, and will thus prove to be too limiting for mining compa-
nies’ needs. 

The Essential Suppliers Intervention facility appears to be more a flexible
funding structure for businesses in that the facility includes the provision of
short-term loan facilities and revolving credit facilities. A business will qualify
for assistance if, inter alia: 
1. it demonstrates historical profitability; 
2. is an accredited supplier; 
3. has a contract or purchase order with the South African government or a

similarly large customer for essential services. 

Whilst the South African government has introduced certain measures to
support businesses during the COVID-19 pandemic, it would be preferable for
specific provisions to be made to support and fund mining companies during
this time, particularly because the mining sector faces unique challenges. It
contributes significantly to growth, development and transformation, and it
contributes significantly to the country’s GDP and labour sector. 

The challenges brought about by the COVID-19 pandemic make it impera-
tive for mining companies to adapt to the current economic landscape and to
adopt non-traditional forms of funding in order to remain viable, and to en-
sure the continuity of South Africa’s mines. •

Beech and Veltman are Directors of and Molope a Senior Associate with
Beech Veltman. 

FROZEN MONEY
W A I N E D O N  P A R R Y

On 12 December 2019, in the matter between Houtbosplaas (Pty) Ltd, TBS
Alpha Beleggings (Pty) Ltd (the Applicants) and Nedbank Limited (the Respon-
dent), the Pretoria High Court raised contentious issues for determination,
which directly impact how accountable institutions (AI’s) in South Africa, (a) ver-
ify their customers’ information as required by the Financial Intelligence Centre
Act (38 of 2001) (the FICA), and (b) restrict or freeze their customers’ accounts.

In this matter, Judge Van Dijkhorst (a retired judge) was the sole director
in each of the two Applicant companies. The shareholding in each of the two
Applicants was complex, in that it was held by four registered trusts, each
holding ordinary and preferential par value shares and, in addition, Judge
Van Dijkhorst himself held one preferential par value share in each company. 

Nedbank was refreshing the Know Your Client (KYC) status for the two en-

tities and had asked, inter alia, for copies of each of the trust deeds for the
four trusts. Judge Van Dijkhorst was of the view that for the purposes of verifi-
cation of the identities of the shareholders of the two Applicants, he was not
obliged to disclose the trust deeds, as these were confidential. 

In particular, he refused to provide a copy of one trust deed and Nedbank,
after writing letters requesting this without success, restricted access to both
banking accounts and declined to honour any transactions on those ac-
counts. The Applicants subsequently terminated the mandate of Nedbank
and demanded that the investments held with Nedbank should be trans-
ferred to new accounts opened with Absa. 

Nedbank refused, maintaining that the very closure of an account is a
business transaction referred to in s21 of the FICA.
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The following questions were raised for determination:
1. Whether the restriction or freezing of the Applicants’

accounts by Nedbank was lawful;
2. Whether the restriction or freezing of the Applicants’

accounts by Nedbank was lawful from the date of ter-
mination of its mandate on 20 January 2017;

3. Whether Nedbank’s interpretation of the provisions of
Regulation 7(f)(ii) of the Money Laundering and Ter-
rorist Financing Control Regulations relating to deter-
mination of the shareholding in the Application is
correct;

4. Whether the closure of the Applicants’ accounts is a
transaction as envisaged in the FICA.

In answering the first question, the court found that a
business relationship between a financial institution and
a customer does not entitle the former to restrict or
freeze access to the account of the latter,
even in instances where there is a suspi-
cion that the transaction involves unlaw-
ful activity. It further stated that the
courts have frowned upon the freezing of
accounts even in more serious cases
where unlawful activities (or a suspi-
cion thereof) was conducted in
those accounts. 

This finding by the court was
somewhat surprising, as it goes
against the normal practice of
banks when dealing with recalci-
trant clients who refuse to cooperate
in the KYC process required by the FICA.

In answering the third question, the court
found that Nedbank’s interpretation of Regu-
lation 7(f)(ii) in relation to the Applicants
was incorrect. Judge Van Dijkhorst raised
a complex argument that the individual
trusts do not have a 25% shareholding in the companies,
which was the threshold at and above which Nedbank was en-
titled to probe the shareholders. The court found in favour of the Ap-
plicants, confirming that the individual trusts in fact had a 22%
shareholding in each company and, as a consequence, Regulation 7(f)(ii) of
the FICA does not apply. Nedbank was, therefore, not lawfully entitled to de-
mand access to the trust deeds of the shareholder trusts. 

On this point, the court stated that Nedbank ignored or misinterpreted the
provisions of the Memorandum of Incorporation (MOI) of the two companies,
which would have led them to a conclusion that the shareholding of each
trust was only at 22%. Nedbank thus acted unlawfully in imposing the restric-
tion of access to the accounts.

In passing, the court further found that Nedbank, or any
financial institution for that matter, cannot demand verifica-
tion documents or information from their existing account
holders and restrict access to their accounts if these docu-
ments or information are not obtained. It went further and
stated that the FICA has left room for the verification docu-
ments to be obtained for trusts and companies from the
Master of the High Court, CIPC or the Department of Home
Affairs.

In view of the conclusions raised, the court stated that
Nedbank had acted incorrectly, and it was unnecessary for
it to determine further on the other two issues (questions 2
and 4 mentioned).

On 17 March, Nedbank brought an
application for leave to appeal against

the entire judgment and orders deliv-
ered by the Court. Nedbank advanced
two grounds of appeal, namely that the
court erred in finding that the bank’s in-
terpretation of Regulation 7(f)(ii) was in-
correct and that it relied on the provision

of s21B (4) of the FICA, which was
not in operation at the time that

the Respondents’ bank accounts
were restricted. 

On the first ground, Nedbank’s argument was that the court erred in hav-
ing recourse to the MOI of each of these two companies in order to deter-
mine the voting rights in the general meeting. The court held that this ground
of appeal had no merit, as it is inconceivable that a determination of the vot-
ing rights of company shareholders can be made without reference to the
provisions of the MOI and that Nedbank’s calculation of the voting rights of
the two companies inexplicably excluded the voting rights of the preferential
shareholders. 

Judge Van Dijkhorst was of
the view that for the purposes
of verification of the identities
of the shareholders of the
two Applicants, he was not
obliged to disclose the trust
deeds, as these were
confidential. 

Parry
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Nedbank further contended that the limit imposed on preferential share-
holders’ rights not to vote in a decision to dispose of assets of a company, im-
plies that the preferential shareholders have no voting rights in a general
meeting, within the meaning of Regulation 7(f)(ii). The court held that the
Regulation does not contain such language and even by any strained inter-
pretation, one cannot ascribe such meaning to it.

On the second ground, Nedbank submitted that s21B(4) of the FICA was
introduced by an amendment that took effect after the restriction had been
imposed on the Respondents’ bank accounts and thus the court erred in re-
lying on this section for its decision.

The court found that the new text appears to have been inserted purpose-
fully to point to the official source from which information to verify or prove
the identity of a shareholder trust may be obtained, namely, the offices of the
Master of the High Court.

Mothle J explained that prior to the amendment, financial institutions re-
lied on Regulation 15 which provided that the information concerning the
identity of the trust shareholders must be obtained from the natural person;
in this case, the two companies.

There is no such provision in the FICA, and Nedbank’s contention that
Regulation 15 requires financial institutions to obtain information on the
identity of trust shareholders “only” from the company is without merit. 

Nedbank’s contention on the court’s finding thus ignored two issues: 
Firstly, this case was decided on the interpretation of Regulation 7(f)(ii)

and not on the basis of the provisions of s21B (4) of the FICA. In addition, no

party, either on the papers or in argument, raised the question of s21B (4) of
the FICA as a matter to be decided by the court. Reference in the judgment to
s21B (4) of the FICA was therefore in obiter, with the view to illustrate that
Nedbank could and should have had recourse to other official sources such
as the Master of the High Court’s offices.

Secondly, prior to the amendment that introduced s21B (4) of the FICA, the
statute made no reference to the source from which the proof of identity may be
found. This was introduced by Regulation 15, which is a subordinate legislation.

The court stated that the Regulation cannot confer more rights to financial
institutions to demand proof of identity only from the natural persons and,
conversely, more obligations on the natural persons as the only source to fur-
nish such proof on demand, as contended by Nedbank in argument.

In conclusion, the court stated that in paragraph 1 of the main judgment, it is
recorded that the two companies had been conducting business with Nedbank
for several years, even before the enactment of the FICA in 2001. The compa-
nies were known to Nedbank and there was no evidence that would have
caused suspicion that the two companies were involved in money laundering or
any unlawful activity, which is the mischief the FICA intends to address. 

In light of the findings of the court in this judgment, it is recommended
that accountable institutions should always ensure that they thoroughly scru-
tinise the founding documents of their corporate clients (in particular, the
MOI) as this document details the shareholding structure of the entity.•

Parry is Senior Legal Counsel: Regulatory Legal & Financial Crime with Absa.

BANKING SYSTEMS IN SOUTH AFRICA
K E L I T A  H O F F M A N

As South Africans and consumers, we have many criticisms about the run-
ning of this country, but our banking system should certainly not be one of
them. Among other measures, according to the Banking Association of South
Africa’s latest Transformation in Banking report, almost 80% of South
Africans now have a bank account, up from just over 50% in the late 1990s.

South Africa has an extremely sophisticated and modern banking system,
one which is ahead of most of the modern world, including the USA. Our
banks offer consumer privacy, secure payment platforms, PINs to protect ac-
cess and promote security, extremely easy and user friendly online banking
and, now, one of the leading banks is no longer issuing cheque books. 

By contrast, in the USA, the majority of residential tenants still use hand-
written cheques to pay their landlords, because the landlords insist on this
method of payment. From my personal experience in the USA, there are virtu-
ally no PINs for credit cards, few portable credit card processing machines for
payment processing, and cheques fulfil  the same role as electronic funds
transfers (EFTs) and mobile money do in South Africa.

You don’t need to be tech savvy or particularly informed about business or
the financial world to know that such antiquated systems perpetuate and in-

crease fraud and identity theft. In fact, globally, cheque fraud is one of the
most common forms of financial crime. Debit cards, credit cards and digital
banking are safer, quicker and reduce the security risks of cash and cheque
fraud. They also have the added bonus of making record-keeping and pay-
ment histories more accessible and easier to secure, certainly more techno-
logically appropriate at this time.

Given this, Absa’s move to stop issuing cheque books from 1 July and
“exit cheques as a payment instrument from its product functionality” by De-
cember 2020, is responsible, and in the best interest of consumers and the
market. The old-fashioned way of banking is not needed in this age of tech-
nology; it poses many more risks than benefits, particularly in an already
highly challenging economic climate. 

Absa is not ahead of the global curve but rather in line with it. The eradica-
tion of redundant negotiable instruments like cheques is a step in the right
direction – legally and economically. This moves our marketplace forward
and enables a more secure consumer environment, within the banking in-
dustry, and across the consumer goods industries – a wide-reaching effect.

Our trust need not be only in individual banks making progressive moves
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to protect consumers. South Africa is leaps and bounds ahead of other devel-
oping countries; it has an impressive and advanced framework for consumer
protection when it comes to finances; the very existence of the Protection of
Personal Information Act (PoPI), the National Credit Act (NCA) and the Con-
sumer Protection Act (CPA) are indicative of this. 

The PoPI Act ensures consumers’ personal information is kept private

and, among other protections, helps to protect against
identity theft. Overall, it helps SA’s banks to keep their
customers safe. The NCA protects the rights of con-
sumers, promotes a fair and non-discriminatory market-
place, gives consumers access to appropriate credit, yet
protects them against reckless credit and unfair prac-
tices from lenders, including banks. 

Similarly, the CPA regulates the marketplace for con-
sumer products and services. It establishes consumer
protection standards which empowers consumers. It is
the CPA’s progressive and era-appropriate legislation
that, for example, enables consumers to receive a full
cash refund when returning an item to a store, rather
than receiving store credit. This is unheard of in most
countries.

While Absa’s move is to be applauded, the real hero,
in my view, is the South African regulatory environment, which encourages
progressive moves by banks, yet offers consumers extensive protection. Not
at all a bad situation to be in when the world economy is reeling as a result of
a global pandemic, wouldn’t you say? •

Hoffman is an Associate with CMS (South Africa)

South Africa has an extremely
sophisticated and modern
banking system, one which is
ahead of most of the modern
world, including the USA. 

Hoffman

COVID-19: FINANCIAL CONDUCT AUTHORITY –
BUSINESS INTERRUPTION TEST CASE
C H R I S T I N E  R O D R I G U E S  A N D  K E R Y N  L A Y T O N - M C C A N N  

The COVID-19 pandemic and resulting health controls imposed by the United
Kingdom (UK) government are causing substantial loss to businesses in the UK,
particularly to small and medium enterprises (SMEs). Those dependent on
these businesses for their livelihoods are experiencing immense financial strain. 

Some SMEs have made claims under policies covering business interrup-
tion (BI) for the losses they have suffered. In particular, the claims have been
made under policy extensions or other coverage clauses that do not require
property damage but rather, are focused on events that cause an impact to
the insured business. Many insurers have disputed these claims.

Under this backdrop, the Financial Conduct Authority (FCA) seeks legal
certainty for the benefit of all stakeholders, and accordingly brought a test
claim against eight insurers under the Financial Markets Test Case Scheme. 

The decision will impact the situation in South Africa and is outlined below.

Points of significant commonality
The Defendants (eight insurers) who offer BI cover principally to SMEs have
argued that: 

• the policy extensions do not cover pandemics, but only local events; 

• any loss was caused by matters other than the policy trigger (which, in

the Defendants’ cases, may include the existence of disease nationally,
or country-wide action or behaviours in response to COVID-19); and 

• businesses are not prevented from accessing or using insured premises, or
interrupted if they can continue to operate for any (however limited) purpose.

This test case, therefore, seeks to ascertain whether, without considering
complex factual scenarios, and taking into consideration the principles of
Treating Customers Fairly (TCF), these reasons for denying the BI claims are
valid.

FCA test case
The FCA argues that the Defendants are wrong to reject policyholders’ claims
and/or are wrong in the way in which they have addressed the causation of
insured losses. 

The FCA seeks declarations to establish the basis on which the insurance
provided by such provisions under representative standard form policies, is-
sued by the Defendants (Wordings) respond to non-damage BI losses.

The FCA, therefore, seeks to remove the general ‘road-blocks’ that have
been advanced by insurers to give blanket denials to claims, irrespective of
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individual facts, and advance the policyholders’ arguments on coverage and
policy construction.

In summary, the FCA argues in relation to the Wordings that:

• the response of the UK Government to COVID-19 was (and is) a single
body of intervention which prevented and hindered access to, and the
use of business premises; caused closure of, and restrictions on, activi-
ties within the premises; and interrupted and interfered with business ac-
tivities. This includes businesses required to close by government such
as pubs, most shops and restaurants, and businesses that were not or-
dered to close (whether at all or in their entirety), because measures im-
posed by government satisfied the policy trigger.

• where insuring provisions require the presence of the disease to occur
within a certain radius or vicinity of the premises, (i) the insured can (in
addition to specific proof in a particular case) prove the presence of
COVID-19 at a certain date on the balance of probabilities by statistical
or other means without necessarily proving that there was a medically
diagnosed case; (ii) those insuring provisions do not require the event to
occur only within that vicinity or radius, so that wide area events within
the locale are covered (there generally being no exclusion for such
events or for pandemics); and (iii) certain events (e.g. danger, emer-
gency), were nationwide, so automatically occurred within the relevant
vicinity.

• nothing in the Wordings or in the law entitles the insurer to deny cover, or
requires the court to find a lack of cover or reduce the indemnity, by rea-
son of loss not being caused by the insured peril but because it was
caused by COVID-19 more generally (such as other public authority ac-
tion, or public reactions to the pandemic).

The FCA states that where there remains genuine ambiguity about the
proper construction of the policy, it must be resolved by applying a construc-
tion which favours the insured.

Regarding the risk of epidemics and pandemics, the FCA argues that
there was significant information and general knowledge about the risks of
epidemics and pandemics occurring periodically, and the potential for govern-
mental action in response. 

Although unprecedented in the UK (and the world at large), the risk that such
a situation could occur must be considered when assessing the policies. Insur-
ers should have expressly excluded cover for those risks if they wished to do so.

Regarding the common trigger terms, the FCA acknowledges that there
are several different policy wordings which require public bodies to take
some form of action in order for the policy to offer coverage. The public bod-
ies are referred to by way of differing terminology. 

The FCA then cites cases that have dealt with a ‘public authority’. In par-
ticular, the South African Café Chameleon case is used to provide guidance
on interpretation that it does not matter if it was not a local authority but
rather national government that declared COVID-19 a notifiable disease. As
to whether COVID-19 fulfils the requirements of being a disease, the FCA
states that this is common ground.

The FCA then looked at the words ‘prevent’ and ‘hinder’ and argues that a
threshold should not be read into the policies on the degree of interference
required to establish a ‘hindrance’; anything that makes access to, or use of,
the premises more difficult (subject, perhaps, to a de minimis threshold)
should constitute a ‘hindrance’. In other words, these words should be inter-
preted broadly and not restrictively.

Furthermore, the FCA argues that there is no requirement that the nature
of the prevention or hindrance must be a physical one (e.g. that customers
are physically prevented from accessing the premises by police tape). 

This means anything which prevented access to any extent or made ac-
cess to, or use of, the premises more difficult, whether physical or otherwise;
is captured. For instance, curfews or guidance/orders to stay away from the
premises, all of which impede the otherwise free access or use of a premises
on which businesses rely.

Some SMEs have made claims under
policies covering business interruption
(BI) for the losses they have suffered. In
particular, the claims have been made
under policy extensions or other coverage
clauses that do not require property dam-
age but rather, are focused on events
that cause an impact to the insured busi-
ness. Many insurers have disputed these
claims. Layton-McCannRodrigues
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The FCA also assessed the meaning of ‘access’ and ‘use’ and argued that
where these words are used together, they should be construed (in this con-
text) as a pair. It is possible for both these words to be prevented or hindered
in circumstances which will have commonly arisen as a result of the action or
advice of government.

Regarding the words, ‘interruption’ or ‘interference’, the FCA argues that
the terms simply require an operational impact on the business which
causes loss. This could be physical or economic and even if the interruption
or interference was short in duration, it still qualifies as an event which the
policies should cover.

On the issue of causation, the FCA set out the ‘but for’ test and the proxi-
mate cause test. The FCA argues that the application of any causation princi-
ples must adapt to the apparent intention of the parties. The single
proximate cause of the interruption is the disease everywhere and govern-
ment and human responses to it. 

The Café Chameleon case is cited, which states that there was a clear
nexus between the COVID-19 outbreak and the regulatory regime that
caused the interruption to the insured’s business, so that causation was 
established.

The FCA then goes on to deal with the policy wording of each Defendant
insurer in depth.

In conclusion, the purpose of the test case was to remove the uncertainty
that has been created by insurers’ reliance on reasons for denying cover
which were of general application to policyholders, and refusing to hear the
individual merits of each claim.

Application to South Africa
What is clear from the FCA’s arguments is that the South African regulator,
the Financial Sector Conduct Authority, in its communications, has taken a
similar approach to that of the FCA.

The courts have usually looked to foreign law to assist in their determina-
tions, yet the FCA has, in this instance, relied on the South African judgment
of Café Chameleon to aid in its argument. From a regulatory perspective, this
illustrates that the South African insurance industry is considered an equiva-
lent jurisdiction to that of the UK. This test case and Café Chameleon are
going to test the principles of Treating Customers Fairly (TCF).  •
Rodrigues is a Partner and Layton-McCann an Associate, Banking and 
Financial Services Regulatory Practice, Bowmans.

SOUTH AFRICA’S BID TO REGULATE 
CRYPTO ASSETS
T R A C Y - L E E  J A N S E  V A N  R E N S B U R G  A N D  J U L I E T  S I W E L A

The crypto asset economy has shown sporadic growth in South Africa. Cur-
rently there is no regulatory framework which regulates the use of crypto as-
sets within South Africa and, accordingly, no protection or recourse available
to investors in crypto assets and/or users of crypto assets.

A crypto asset denotes a digital representation of value that is not issued
by a central bank, but which is traded, transferred and stored electronically
by a natural and/or legal person for purposes of, inter alia, payment or invest-
ment. Crypto assets are commonly purchased from a crypto asset trading
platform, crypto asset vending machine and/or through bilateral transactions
with other holders of crypto assets. It is notable that South Africa has approxi-
mately 12 different crypto asset trading platforms, with a market capitalisa-
tion value of approximately R6.5 billion.

Whilst crypto assets may perform certain functions such as traditional cur-
rencies, securities, financial products and other commodities, these assets
are currently not regarded as public money. Alarmingly, all activities related to
the acquisition, trading and/or use of crypto assets in South Africa are con-
ducted at the sole risk of the crypto asset user and/or investor. Without a reg-
ulatory framework, there is no legal recourse available to South African users.
The South African Reserve Bank (SARB) does not oversee, supervise or regu-
late the use of crypto assets. This position was affirmed by the SARB pur-
suant to the issue of its Position Paper 02/2014 on virtual currencies. As
such, the current use and acceptance of crypto assets for the payment of

goods or services is at the discretion of willing users and merchants.
Fundamentally, crypto assets are challenging to regulate as these assets

operate on a global level. Accordingly, in attempting to regulate them, there is
a danger that a fragmented international and national regulatory approach,
with varying degrees of regulatory stringency, may come into effect. As such,
a coordinated global approach must be considered when developing a regu-
latory framework for crypto assets in South Africa. Some of the risks currently
posed due to the lack of regulation include, amongst others, money launder-
ing and terrorism financing; exchange control risks; cybersecurity risk; the
risk of a parallel, fragmented, non-sovereign monetary system; consumer pro-
tection risks, as well as market efficiency and integrity risks, and the risk of a
reduction in the efficiency of the national payment system.

In an attempt to develop a regulatory and policy response to emerging
crypto asset activity within South Africa, a position paper on crypto assets was
published in April 2020 through an initiative of the South African Intergovern-
mental Fintech Working Group and the Intergovernmental Crypto Assets Regu-
latory Working Group, which includes members from the Financial Intelligence
Centre (FIC), the Financial Sector Conduct Authority (FSCA), the National Credit
Regulator, National Treasury, the South African Revenue Service (SARS) and
the SARB. The objective of the position paper is to provide recommendations
for the development of a regulatory framework for crypto assets in South Africa,
to ensure the continued integrity and efficient functioning of financial markets
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and to maintain financial stability. It also investigates avenues to protect the
rights and interests of crypto asset users and to combat illegitimate cross bor-
der financial flows, and includes a number of suggestions in relation to regula-
tory amendments which would have to be made to a number of existing laws.

The various recommendations set out in the position paper are based on
the current landscape, levels of adoption, acceptance and use of crypto as-
sets within South Africa. Accordingly, the policy stance of the various regula-
tory authorities set out within the position paper may change should crypto
assets pose material risks to the various regulatory mandates in the future.
Furthermore, the position paper sets out the proposed regulatory approach
which may be implemented by the relevant regulatory authorities and has
been considered taking cognisance of both the existing regulatory framework
and the proposed developments to the framework as contemplated pursuant
to the draft Conduct of Financial Institutions Bill and the 2020 Financial Mar-
kets Review.

There are 30 recommendations outlined in the position paper in relation
to the regulation of crypto assets in South Africa. Some of the key recommen-
dations proposed include:

• The recommendation that crypto assets remain without legal tender sta-
tus and not recognised as electronic money;

• The entities providing crypto asset services should be regarded as Crypto
Asset Service Providers (CASP);

• CASPs should become accountable institutions, as per the re-
quirements of the Financial Intelligence Centre Act, 2007
(FICA). In this way, the FIC should assume a supervi-
sory role and ancillary duties to ensure compliance by
CASP business entities with the provisions of FICA.
This will permit the FIC to impose administra-
tive penalties where there is non-compliance
with the provisions of FICA by the CASP;

• National Treasury’s tax policy unit should,
alongside SARS, consider the adoption of a uni-
form definition of crypto assets within the South

African regulatory framework;

• The recommendation that crypto assets should not be used to conduct
settlements in the financial markets infrastructure, such as the South
African Multiple Option Settlement System, being the real time gross set-
tlement system of South Africa;

• That pooling of crypto assets be regarded as constituting an “alternative
investment fund”, which would become a licensing activity as contem-
plated in terms of the Conduct of Financial Institutions Bill;

• That “services related to buying and selling crypto assets” should be in-
cluded in the licensing activities under the Conduct of Financial Institu-
tions Bill and should constitute a “financial service” as contemplated
under s3(1)(a) of the Financial Sector Regulation Act, 2017;

• The Financial Surveillance Department (FSD) of the SARB should request
the Minister of Finance to amend Exchange Control Regulation 10(4) to
include crypto assets in the definition of “capital” for purposes of Ex-
change Control Regulation 10(1)(c);

• The FSCA should become the responsible authority for licensing services
related to the buying and selling of crypto assets;

A crypto asset denotes a digital representa-
tion of value that is not issued by a central
bank, but which is traded, transferred and
stored electronically by a natural and/or
legal person for purposes of, inter alia, pay-
ment or investment. Crypto assets are com-
monly purchased from a crypto asset
trading platform, crypto asset vending ma-
chine and/or through bilateral transactions
with other holders of crypto assets. SiwelaJanse van Rensburg 
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• The FSD of the SARB should assume the supervisory and regulatory re-
sponsibility for monitoring illegitimate cross-border financial flows in re-
spect of crypto asset services;

• The FSD of the SARB should amend the Currency and Exchanges Manual
for Authorised Dealers to enable authorised dealers to facilitate and re-
port cross-border transactions in crypto assets;

• The FSD of the SARB should expand the Authorised Dealer in Foreign Ex-
change with Limited Authority framework to allow the appointment of
crypto asset trading; and

• Institutions which issue over the counter instruments with crypto assets
as the underlying asset class should be required to be licenced by the
FSCA.

Pursuant to the recommendations in the position paper, amendments to
FICA have recently been published for public comment. The proposed amend-
ments intend to align FICA with the current International Standards of the Fi-
nancial Action Task Force. Included among the proposed amendments is that
CASPs should be considered as accountable institutions. In essence, these
service providers would have the responsibility to, inter alia, conduct a risk as-
sessment on crypto asset users and will be tasked with developing, imple-
menting and maintaining a risk management and compliance programme.

The CASPs would also be required to undertake the following steps,
among others, in relation to crypto assets and crypto asset transactions: 

• Identify and verify customers;

• Maintain records of transactions and customers;

• Monitor suspicious and unusual activity on an ongoing basis;

• Report any suspicious and unusual transactions;

• Report activities that might be linked to terrorist activity or terrorist organ-
isations; and

• Report cash transactions of R25 000 and above (or amounts in excess of
the applicable threshold at any given time).

Non-compliance by the CASPs would attract penalties.
While a coordinated global approach is vital for the development of a

crypto asset regulatory framework within South Africa, the recommendations
mentioned, and the proposed amendments to FICA seem to be a step in the
right direction. As the position paper was open to the public to comment on
until 15 May, we eagerly await the publication of the final position paper and
also await further regulatory developments around the working group’s vari-
ous recommendations. •
Janse van Rensburg is a Director and Siwela a Candidate Attorney with
Werksmans.

THE REGULATION OF CRYPTO ASSETS IN SOUTH
AFRICA’S FINANCIAL SERVICES LANDSCAPE
S T U A R T  R O U X  A N D  M I C H A E L  V A D E L K A

Over 11 years since the creation of Bitcoin – the world’s largest crypto cur-
rency by market capitalization – and many countries have implemented a pol-
icy position and/or enacted legislation on crypto assets. The main aim of
these policies has been to clarify the rights of individuals and businesses
transacting in crypto assets, and to limit the associated risk.  

South Africa is no exception and, in 2014, National Treasury issued a
statement regarding the risks associated with crypto assets. In the same
year, the South African Reserve Bank (SARB) also issued a position paper on
crypto assets, stating that all activities related to the acquisition, trading
and/or use of crypto assets were done at the end-users’ sole and independ-
ent risk, with no recourse to the SARB.

In 2016 the Intergovernmental Fintech Working Group (IFWG) was estab-
lished with the aim of developing among regulators and policymakers, a com-
mon understanding of financial technology developments, and the regulatory
and policy implications for the financial sector and the economy as a whole.
The IFWG comprises national treasury, SARB, the financial sector conduct au-
thority, and the Financial Intelligence Centre.  

On 14 April, the IFWG released a position paper on crypto assets which
makes various recommendations for the development of a regulatory frame-
work for crypto assets in South Africa. The Position Paper sets out, inter alia,

the current policy position for crypto assets in South Africa and recommends
the implementation of an anti-money laundering and counter-terrorism
regime, a licensing and supervisory regime regulating the conducting of busi-
ness relating to crypto assets, and a regulatory regime for monitoring cross-
border financial flows. 

With these developments in mind, the question arises whether regulation
is indeed the best approach to formalise the use and trading of crypto assets
in South Africa?

What follows is an overview of the current regulatory position of crypto as-
sets in South Africa, with a particular focus on the Position Paper, in order to
assess the extent to which crypto assets should be regulated in South Africa
and to determine whether South African regulators are indeed adopting the
best approach.  

Crypto asset service providers:
The Position Paper recommends that entities which provide crypto asset
services are placed under one umbrella definition, namely that of crypto
asset service provider (CASP), which will encompass:
1. trading platforms providing:

• intermediary services for buying and selling of crypto assets;
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• trading, conversion or exchange from fiat currency (government-issued
currency which isn’t backed by a commodity such as gold) or other
value into crypto assets and vice versa;

• trading, conversion or exchange from crypto assets into other crypto
assets; and

• remittance services using crypto assets as a means of facilitating
credit transfers,

2. vending machine providers, providing intermediary services for buying and
selling crypto assets;

3. token issuers:

• conducting initial coin offerings;

• conducting issuing of stablecoins;

• conducting issuing of global stablecoins; and

• participating in, and providing financial services relating to the issuing
or selling of crypto assets,

4. investment fund or derivative service providers with crypto assets as the
underlying asset;

5. digital wallet providers providing software solutions for the safekeeping of
private and public keys which enable the holder of crypto assets (Holder)
to exercise control by means of sending and receiving crypto assets, and
allowing the Holder to monitor crypto asset balances; and

6. safe custody service providers which safeguard, store, hold or maintain
custody of another party’s crypto assets.
The definition of CASP appears sufficiently wide to ensure that all envis-

aged services relating to crypto assets are contemplated.

Proposed anti-money laundering and counter-terrorism regime
The Financial Intelligence Centre Act (38 of 2001) (FICA) establishes a finan-
cial intelligence centre to ensure compliance with the Act, and to combat
money laundering activities and financing of terrorist related activities.

The Position Paper recommends including CASP in the list of accountable
institutions in schedule 1 of FICA (Accountable Institutions). FICA would then be
applicable to all crypto asset service providers and it would be mandatory for

them to comply with a number of requirements, including customer identifica-
tion and verification requirements, customer due diligence, keeping of records,
monitoring suspicious and/or unusual transactions, reporting cash transac-
tions over a threshold determined from time to time (currently set at R25 000)
and reporting the control of property that may be linked to terrorist activity or or-
ganisations. It is envisaged that the Financial Intelligence Centre would fulfil a
supervisory role in respect of CASP and administrative penalties and criminal
sanctions would be applicable to providers who fail to comply with FICA.

The trade of crypto assets can occur without the need for third-party interme-
diaries, however, most holders of crypto assets would require the services of a
crypto asset service provider to, inter alia, send, receive or store crypto assets. 

The insertion of CASP as an Accountable Institution is, therefore, a wel-
come addition as this has the potential to mitigate the risks associated with
crypto assets being utilised in connection with illegal activities. 

Licensing and supervisory regime
The crypto asset regulatory working group, whose objective is to formulate a
coherent and comprehensive policy stance on crypto assets, suggests that
the buying and selling of crypto assets should fall under the current twin
peaks regulatory framework, which consists of a prudential authority and a fi-
nancial sector conduct authority.

The Position Paper suggests that the prudential authority considers the ap-
propriate supervisory and regulatory approach for the treatment of crypto as-
sets, including the manner of reporting on exposure to crypto assets and
prudential and best accounting practices for crypto assets. In addition, the fi-
nancial sector conduct authority becomes the responsible authority for licens-
ing services related to buying and selling crypto assets and the development
of conduct standards to be complied with by the providers of such services.

As part of the twin peaks regulatory framework (recently adopted in South
Africa) the Conduct of Financial Institutions Bill has been drafted and pub-
lished for public comment (CoFi Bill). The CoFi Bill seeks to streamline the
conduct requirements of financial institutions. One way in which it seeks to
achieve this streamlined approach is to provide for licensing of financial insti-

Over 11 years since the creation of Bitcoin –
the world’s largest crypto currency by mar-
ket capitalization – and many countries
have implemented a policy position and/or
enacted legislation on crypto assets. The
main aim of these policies has been to
clarify the rights of individuals and busi-
nesses transacting in crypto assets, and to
limit the associated risk.  

VadelkaRoux 
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tutions for each identified activity. It has been proposed that services relating
to buying and selling of crypto assets, initial coin offering, pooling of crypto
assets and the offering of digital wallet and custodial services be included as
identified activities and licensed in terms of the CoFi Bill.

The Position Paper also takes note that the National Payments System Act
(78 of 1998) is currently being reviewed and suggests that a provision enabling
the use of crypto assets for domestic payments be included. A sandbox ap-
proach is suggested for payments by means of crypto assets, allowing for the
benefits and risks of this addition to be evaluated in a controlled environment.

Initial coin offerings as a means of raising capital are also to be aligned,
as far as possible, with the regulations for issuing securities or over-the-
counter financial instruments. Specific conduct standards, licensing, and dis-
closure requirements relating to initial coin offerings, similar to those
required for initial public offerings for listed companies, are also recom-
mended.

The Position Paper recommends classifying the pooling of crypto assets
as constituting an alternative investment fund, thereby requiring licensing. A
collective investment scheme should not be allowed to contain crypto assets
in its portfolios. Institutions that issue over-the-counter instruments with
crypto assets as the underlying asset should be licensed and crypto asset de-
rivative instruments are to be settled in cash or fiat currency.

Crypto asset service providers that provide services relating to digital wal-
let services or safe custody services of crypto assets are to be considered to
be providing financial services in terms of the Financial Sector Regulation Act
(9 of 2017) and should, therefore, be included in the licensing activities
under the CoFi Bill. 

It is suggested that the crypto assets regulatory working group continues
to monitor crypto assets with a specific focus on monitoring crypto asset mar-
ket capitalisation, the number and client base of crypto asset trading plat-
forms based in South Africa, payment service providers and number of
merchants and/or retailers accepting crypto currency, the volume of crypto
assets purchased and sold via crypto asset vending machines, and cross-bor-
der flows.

It is important to note that despite the regulatory framework mentioned,
the Position Paper recommends that crypto assets are not recognised as
legal tender or electronic money and may not be used to conduct money set-
tlements in financial market infrastructures. 

The approach allows for an efficient implementation of crypto asset regu-
lation, as crypto asset regulation is incorporated into the financial regulatory
framework at a time when it is already under reform. This would streamline
the process and ensure that the financial regulatory framework is adopted
with a forward-looking approach. 

However, in addition to the financial implications of crypto assets, there
are, inter alia, environmental and energy implications associated with the min-
ing of crypto assets, and data protection and privacy implications in relation to
their underlying blockchain technology. This approach may therefore be con-
sidered a lost opportunity to consolidate all aspects relating to crypto assets in
a single regulatory document. However, this is outweighed by the efficiencies
associated with incorporating crypto asset regulation into existing regulations.

Cross border financial flows
The Position Paper envisages that the SARB plays a part in supervising and
regulating crypto asset services and, in particular, cross border financial
flows. The following functions would be assumed by the SARB:
1. Monitoring of illegitimate cross border financial flows in respect of crypto

asset services;
2. Requesting an amendment to the exchange control regulations to include

crypto assets and allow individuals to purchase crypto assets within the
single discretionary allowance and the foreign capital allowance;

3. Amending the authorised dealers’ manual to facilitate and report cross
border crypto asset transactions, and the creation of a specific balance of
payments category; and

4. Expanding the authorised dealer in foreign exchange with limited authority
framework to allow for the appointment of crypto asset trading platforms.

In addition, it is suggested that crypto asset trading platforms be allowed
to purchase crypto assets offshore for the purpose of selling them in South
Africa. Crypto asset transactions would have to be reported to the SARB’s fi-
nancial surveillance department.

Crypto assets have the potential to facilitate cross border financial flows
and allow for the trade of crypto assets without the need for third-party inter-
mediaries. The proposed role to be played by the SARB in relation to crypto
asset-related cross border financial flows is therefore essential to ensure
cross border financial flow control is not bypassed and that the SARB’s pur-
poses to achieve and maintain price stability and ensure that financial stabil-
ity continues to be fulfilled.

The way forward
Although crypto assets have not yet been recognised as legal tender or
electronic money, their potential effect on financial stability, and the eco-
nomic value that can be attributed to them, warrants their regulation. The
Position Paper is, welcomed, as it proposes a much-needed regulatory
framework for the services associated with crypto assets and the regulation
of CASPs as Accountable Institutions. Accommodating these services in the
new twin peaks regulatory framework is to be lauded, as this would be the
most efficient approach, along with the necessary FICA regulation and
cross border financial flow measures, to ensure cross border financial flow
control is retained.

Despite South African regulators being on the right track regarding the
regulation of crypto assets, they should be cautioned not to over-regulate
them, as this has the potential to drive up costs associated with using
and trading crypto assets and the potential to slow down innovation in the
sector.

The way forward for the regulation of crypto assets in South Africa is en-
couraging. It will include a consultative process after which the regulatory au-
thorities, together with the national treasury, will detail the preferred policy
position through a final position paper.•

Roux is a Senior Associate and Vadelka a Candidate Attorney with VDMA.
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INTERNATIONAL PARTNERSHIPS ARE 
PARAMOUNT FOR AFRICA DURING COVID-19
G R E G  N O T T

At the end of May, President Cyril Ramaphosa, in his role as the African Union chair,
hosted a virtual meeting of African heads of states and declared: “The challenge of
this pandemic has shown how Africa is able to work together to solve its own prob-
lems. Day by day, across our continent, we are seeing the unity that is our strength
being put to the service of saving lives and supporting the vulnerable.”

While we celebrate our continent’s resilience and determination to go it
alone, we have to acknowledge that we are no island. In this pandemic no coun-
try is self-sufficient; we need each other, and we need our international partners
to help us to emerge from this pandemic.

The predictions about the economic and health impacts of COVID-19 on the
continent are dismal. The global economic slowdown is disrupting supply chains
and suppressing demand for African exports, which will impact tax revenues of
governments. Fiscal shortfalls and increasing pressure on currencies will in-
crease job losses, decrease foreign direct investment (FDI) and accelerate nega-
tive economic growth, with many of Africa’s young populations facing hunger,
poverty and lost opportunities.

As African citizens, we can’t overcome these challenges alone. We need to
collaborate as never before, and revive and consolidate the international con-
nections that we have, for the good of those in our communities.

Participating in a Southern Africa-Canada Chamber of Commerce (Sacan-
cham) webinar, hosted from Toronto with multiple stakeholders from the private
and public sector in Canada and across Africa, I was heartened by the urgency
and conviction of this important international solidarity partner that is known for
its impartiality, diplomacy and impeccable humanitarian track record.

Canadian Small Business, Exports and Trade Minister, Mary Ng, discussed
the role of the diaspora in deepening Canada-Africa trade and investment dur-
ing this time, while highlighting Africa’s essential place in Canada’s trade diversi-
fication. The country’s role as a respected broker on the continent was
reiterated on the webinar, as it supports our ideal for The African Continental

Free Trade Area (AfCFTA) — which will be the largest free trade zone since the ad-
vent of the World Trade Organisation.

During the conference call, McKinsey also presented its report, Tackling
COVID-19 in Africa: An unfolding health and economic crisis that demands bold
action. The report warned that Africa’s GDP could be cut by three to eight per-
centage points in 2020. McKinsey’s report encourages us, as African govern-
ments, private sector and development institutions, to double down on our
already proven resolve and significantly expand existing efforts to safeguard
economies and livelihoods across Africa.

The report highlights the opportunity to take bolder, more creative steps to
secure supply chains of essential products, contain the health crisis, maintain
the stability of financial systems, help businesses survive the crisis, and support
households’ economic welfare. We can only double down if we work together.
Now is not the time for our leaders to be introverted, but to strengthen collabora-
tion among ourselves, to tap into international partnerships and to get cracking
on plans for our post- COVID economic recovery.

Africa and all her countries have an important role to play on the global stage. For-
mer President Nelson Mandela was one of the pioneers who opened the eyes of the
world to the African continent and put us on a global stage. Mandela’s global appeal
helped to rebuild South Africa after 1994 when the state coffers were decimated. At
this time there are many strong African leaders who could pick up the mantle of
“Madiba magic”, including Ramaphosa, who is currently serving as AU chair.

My appeal to all African citizens right now is to be bold, get creative, open up
your post-1994 directories and tap into the networks of our solidarity partners
so that we can provide immediate relief and start planning for our urgent, neces-
sary recovery. Together as citizens, and in partnership with international hands
and our friends, we can make good on our advances.

During a recent graduation ceremony in America, former President Barack
Obama left graduates with words that I think are applicable to all of us in this cri-

sis: “Finally, build a community. No-one does big things by them-
selves. Right now, when people are scared, it’s easy to be cynical
and say, ‘Let me just look out for myself or my family or people
who look or think or pray like me.’ But if we’re gonna get through
these difficult times, if we’re gonna create a world where every-
body has opportunities to find a job and afford college, if we’re
gonna save the environment and defeat future pandemics, then
we’re gonna have to do it together.”

There is much at stake, and perhaps this pandemic is the jolt that
we needed to strengthen intra-country collaboration and revive inter-
national friendships that have never had more purpose than now. •
Nott is a director of Norton Rose Fulbright (South Africa) and
Head of the Africa team based in Johannesburg. He is chairman
of the Southern African-Canadian Business Chamber and sits on
the board of the NEPAD Business Foundation. 

While we celebrate our con-
tinent’s resilience and deter-
mination to go it alone, we
have to acknowledge that
we are no island. In this pan-
demic no country is self-suf-
ficient; we need each other,
and we need our interna-
tional partners to help us to
emerge from this pandemic.Nott
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