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INTRODUCTION

South Africans waved goodbye to 2019 with some relief; business 

confidence was at a low point.  

And then COVID-19 hit South African markets already 

struggling to overcome a stressed economy; considerable political 

uncertainty; local and global business partner concern about the 

country’s apparent inability to overcome bribery and corruption 

challenges, and the general perception that justice would not be 

served; high unemployment and labour issues; over-regulation; a 

volatile and weak rand; worries about land expropriation without 

compensation; and a government that constantly turned to the 

private sector to bail it out. 

Marylou Greig, editor of sister publication DealMakers, writes 

that the value of M&A activity in 2020 was down by 40% off 2019 

values (R336,9bn as against R540,48bn) and that the number of 

deals concluded was down 20% (393 against 488). 

Distressed M&A opportunities saw DealMakers introduce the 

Business Rescue Award at the 2020 Ansarada DealMakers 

Annual Awards, held virtually in February.  

Globally, it was the telecoms and tech sectors that saw 

interesting deals. Experian Business Research reported that 

despite an overall decline of 30% in deals over the first nine 

months of 2020 – their lowest recorded figure since the same 

period in 2009, which came in the aftermath of the financial 

crisis – in the UK, deals in these sectors were valued at £186bn, 

up from £151bn in 2019. 

In the US, M&A activity was reported in the food delivery 

space. The merger between GrubHub and Just Eat was valued at 

$7bn. 

Words that are currently used to describe the requirements for 

deal activity are agility, flexibility and vision. There may be deals 

that bring to mind the expression, ‘he who hesitates is lost’ and, 

globally, many deals were put on hold as management postponed 

their investment decisions. However, in our uncertain world, it will 

be those who can make strategic acquisitions that take account 

of their existing success, combined with a vision for the needs of 

a somewhat different future than may have featured pre-COVID-

19, who are likely to be most successful.• 
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Top Legal DealMakers down the years
By Deal Value     Edward Nathan & Friedland (R33,39bn) 
By Deal Flow       Edward Nathan & Friedland (54 deals) 

By Deal Value     Webber Wentzel Bowens (R147,80bn) 
By Deal Flow       Edward Nathan & Friedland (49 deals) 

By Deal Value     Sonnenberg Hoffmann Galombik (R31,68bn) 
By Deal Flow       Edward Nathan Friedland (50 deals) 

By Deal Value     Cliffe Dekker (R30,11bn) 
By Deal Flow       Java Capital (66 deals) 

By Deal Value     Edward Nathan & Friedland (R50,63bn) 
By Deal Flow       Java Capital (64 deals) 

By Deal Value     Webber Wentzel Bowens (R120,60bn) 
By Deal Flow       Java Capital (48 deals) 

By Deal Value     Bowman Gilfillan (R61,40bn) 
By Deal Flow       Werksmans (51 deals) 

By Deal Value     Webber Wentzel Bowens (R121,91bn) 
By Deal Flow       Werksmans (46 deals) 

By Deal Value     Werksmans (R195,21bn) 
By Deal Flow       Werksmans (42 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R281,82bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (70 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R153,86bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (60 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R104,73bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (77 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R53,55bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (98 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R46,11bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (96 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R155,64bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (108 deals) 

By Deal Value     Webber Wentzel (R1,60tn) 
By Deal Flow       Cliffe Dekker Hofmeyr (79 deals) 

By Deal Value     Webber Wentzel (R195,44bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (77 deals) 

Deal Value          Webber Wentzel (R216,30bn) 
Deal Flow            Cliffe Dekker Hofmeyr (82 deals) 

Deal Value          Cliffe Dekker Hofmeyr (R54,88bn) 
Deal Flow            Cliffe Dekker Hofmeyr (69 deals) 

Deal Value          Webber Wentzel (R50,86bn) 
Deal Flow           Webber Wentzel (52 deals) 

Deal Value          ENSafrica (R58,88bn) 
Deal Flow            Cliffe Dekker Hofmeyr (54 deals) 
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DealMakers’ 2020 rankings for South African law firms 

Mergers & Acquisitions 

General Corporate Finance

RANKINGS BY DEAL VALUE RANKINGS BY DEAL FLOW (ACTIVITY)

RANKINGS BY TRANSACTION VALUE RANKINGS BY TRANSACTION FLOW (ACTIVITY)

No    Company                                               Deal                             Market 
                                                                 Values R'm                       Share %

1          ENSafrica                                                              58 878                                     26,49% 

2          Webber Wentzel                                                      54 333                                     24,44% 

3          Cliffe Dekker Hofmeyr                                             26 560                                     11,95% 

4          Bowmans                                                               25 566                                     11,50% 

5          Werksmans                                                            14 003                                       6,30% 

6          DLA Piper                                                              11 328                                       5,10% 

No    Company                              No of               Market                   Deal 
                                                      Deals               Share %             Values R’m 

1          Cliffe Dekker Hofmeyr                            54                         24,55%                         26 560 

2          ENSafrica                                              32                          14,55%                         58 878 

3          Webber Wentzel                                     31                          14,09%                         54 333 

4          Bowmans                                              22                          10,00%                         25 566 

5          Werksmans                                            17                            7,73%                         14 003 

6          Saltzman                                                 9                            4,09%                              789 

1          ENSafrica                                                            261 004                                     36,77% 

2          Cliffe Dekker Hofmeyr                                           155 077                                     21,85% 

3          Bowmans                                                             109 989                                     15,49% 

4          Webber Wentzel                                                      76 898                                     10,83% 

5          DLA Piper                                                              60 449                                       8,52% 

6          Allen & Overy                                                         39 044                                       5,50% 

1          ENSafrica                                              34                         31,78%                       261 004 

2          Cliffe Dekker Hofmeyr                             19                          17,76%                       155 077 

3          Bowmans                                              13                          12,15%                       109 989 

4          Webber Wentzel                                     12                          11,21%                         76 898 

5          DLA Piper                                                5                            4,67%                         60 449 

6          Allen & Overy                                           4                            3,74%                         39 044 

No    Company                                         Transaction                       Market 
                                                                 Values R'm                       Share %

No    Company                              No of               Market             Transaction 
                                                Transactions         Share %             Values R’m 

DealMakers’ 2020 RANKINGS OF LAW FIRMS

M&A FEATURE DealMakers’ Annual Rankings
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Myrle Vanderstraeten 
It is said that adversity will bring out the best in some people and that can 

certainly be said of all the M&A teams who managed to pull off interesting 

and, for some, lucrative deals during an unanticipated pandemic that arrived 

with little warning and a devastating economic impact globally.  

It is one thing to build a rapport when one is in physical discussions, but 

quite another to achieve that over Teams or Zoom. While business continued 

largely because we live in a digital era, people are more able to be guarded 

behind a lens and kilometres apart. That the teams managed to achieve the 

level of success they did is something to be applauded. 

The legal adviser of the year by deal value was ENSafrica (R58,88bn), and 

by deal flow, Cliffe Dekker Hofmeyr (54 deals). In the general corporate 

finance section, ENSafrica came out top in both transaction value and 

transaction flow. 

Once again in 2020 the subjective section of the DealMakers Awards 

recognises the impact on the market made by the DealMaker, Deal, BEE 

Deal, Private Equity Deal and, a new category that is undoubtedly a sign of 

the times – the Business Rescue Transaction of the Year. Funke Ighodaro, 

Bernard Swanepoel and Phuthi Mahanyele-Dabengwa made up the panel.  

 

DealMaker of the Year Finalists: 

Cobus Human, One Capital 

Anthony Knox, Merrill Lynch – Winner 

Lydia Shadrach-Razzino, ENSafrica 

 

Deal of the Year Finalists: 

Demerger of Bytes Technology Group by Allied Electronics – Winner 

Sasol disposal of a 50% stake in Lake Charles Chemicals Project  

The Foschini Group’s acquisition of JET 

Tongaat Hulett’s disposal of its starch division to Barloworld 

 

Private Equity Deal of the Year Finalists: 

Actis’ acquisition of Octotel and RSAWeb  

Metier Capital Growth Fund II-backed Retailability acquisition of Edgars 

Acquisition of Peregrine by Capitalworks - Winner 

 

BEE Deal of the Year Finalists: 

Momentum Metropolitan – establishment of the iSabelo Trust 

Anheuser-Busch InBev’s B-BBEE transaction 

Kiara Health’s acquisition of the Novartis pharmaceutical manufacturing 

operations - Winner 

 

Business Rescue Transaction of the Year Finalists: 

Comair 

Edcon 

Phumelela Gaming and Leisure - Winner  
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THE BEST OF THE BEST

DealMakers’ Annual Rankings

ENSafrica Top M&A Legal Adviser by Value

Cliffe Dekker Hofmeyr Top M&A Legal Adviser by Flow

Brunswick Deal of the Year

Ince Individual DealMaker of the Year
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Catayst  PE Deal of the Year

Cliffe Dekker Hofmeyr BEE Legal Advisers by Value and FlowExxaro BEE Deal of the Year

Busines Rescue Transaction of the Year

Webber Wentzel M&A 2nd by Deal Value ENSafrica M&A 2nd by Deal Flow
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ENSafrica GCF 1st by Deal Value and Flow

Cliffe Dekker Hofmeyr M&A 3rd by Deal Value

Bowmans GCF 3rd by Deal Value and Flow

Webber Wentzel M&A 3rd by Deal Flow

Bowmans M&A 4th by Deal Value and Flow

Cliffe Dekker Hofmeyr GCF 2nd by Deal Value and Flow 
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OPPORTUNITIES IN TIMES OF CRISIS:  
M&A DURING COVID-19

E L N A L E N E  C O R N E L I U S ,  T E S S A  B R E W I S  A N D  J A M E S  W E W E G E

M&A deal flow is generally perceived to be cyclical. Drivers, such as 

favourable regulatory changes and the emergence of new technologies, can 

result in increased M&A activity. Conversely, depressors, such as a global 

financial crisis resulting in the collapse of major lending institutions, or 

political uncertainty that affects investors' available cash flows, can result in 

the market's stagnation. As the world, and South Africa, stepped into a new 

decade, a pressing question rose on the back of the COVID-19 outbreak, its 

variants and government lockdowns: What impact would the global 

pandemic have on M&A deal flow in 2020? 

The South African economy was already in a very fragile state at the start 

of 2020, following a decrease in the gross domestic product (measured by 

production) of 0.8% in the third quarter of 2019, and a further 1.4% 

decrease in the fourth quarter of 2019. Things were not looking hopeful on 

the M&A landscape. Nevertheless, as usual, we listed our new year's 

resolutions and hoped for the best. 

2020 – the year of plenty. Some were still uttering this affirmation when 

COVID-19 unleashed a global pandemic. To give these optimists credit, plenty 

was correct – plenty of trouble. To make matters worse for South Africa, 

Moody's downgraded South Africa's ratings, and the Rand sank to a record 

low. M&A teams grew very worried, to say the least. They carried that worry, 

alongside their laptops, boxes and stationery, as they left their offices to 

begin remote working in the midst of the country's nationwide lockdown. 

Many deals that were in process at the time were put on hold. Those that 

continued, relied on M&A teams' creativity to bring the deals to a close. The 

"new normal" meant M&A experts had to depend on negotiations via Zoom, 

with electronic signatures, and conducting closings via email without 

handshakes or the usual celebratory champagne. 

But how did the pandemic actually affect deal flow? There was a 

noticeable decline in listed company transactions, IPOs and new listings 

during 2020. On the unlisted and private equity front, there was some deal 

activity, most of it in sectors that were either not affected by the pandemic or 

that saw an uptick in investment or transaction opportunities as a result of 

the pandemic. Unfortunately, the hospitalityleisure, tourism and liquor 

sectors were severely affected by the pandemic, and many private equity 

funds and investors with stakes in these sectors had to focus on survival or 

recovery plans, instead of pursuing new deal-making opportunities. There 

were also, however, some exceptional M&A opportunities created by the 

pandemic, including investment opportunities that were cheaper than usual, 

or that resulted from the increased demand for COVID-19-related medical 

supplies.   

South Africa's converging crises of energy and COVID-19 drew increased 

M&A activity in the energy sector. The energy crisis provided, and continues to 

provide, various investment opportunities in energy solutions that are in high 

demand. The release of the Risk Mitigation Independent Power Producer 

Procurement Programme (RMIPPPP) tender by the Department of Mineral 

Resources and Energy in August 2020 was also a driver of M&A activity. The 

publication of the RMIPPPP inspired various parties to acquire and dispose of 

development rights in fully or partially developed projects, so that they could 

quickly submit bid responses for these projects by 22 December 2020. 

2020 taught us that the M&A sector has a "strong immune system", and 

WewegeCornelius Brewis 
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that it is adaptable and capable of meeting each crisis with ingenuity. As 

noted by Jawaharlal Nehru, "Crises and deadlocks when they occur have at 

least this advantage, that they force us to think". It is this type of thinking that 

will lead us, not only to the solutions 2021 will require, but to the 

opportunities that the year holds. • 

 

Brewis is a Director, Cornelius is a Senior  

Associate and Wewege a Candidate Attorney, 

Corporate & Commercial practice (CT), with 

Cliffe Dekker Hofmeyr. 

FITBIT'S BITTER OR BETTER FIT WITH GOOGLE?
D A R Y L  D I N G L E Y  A N D  K I A R A  G H I R A O

In December 2020, the Competition Commission of South Africa 

conditionally approved the proposed merger between Google LLC and Fitbit 

Inc. Significantly, the contentious merger involved a global regulatory review 

process and was notified in many jurisdictions such as the European Union 

(EU), the United States of America (USA) and Australia. This merger was 

assessed in a climate where many large tech firms are facing intense 

worldwide regulatory scrutiny, exacerbated by the rapid shift to the online 

economy due to the COVID-19 pandemic. 

In South Africa (SA), the merger was ground-breaking, as it is one of the 

first mergers involving large tech firms where the Commission called for the 

transaction to be notified even though the prescribed merger thresholds 

were not met. Over the past few years, competition authorities across the 

world have been grappling with multi-faceted competition issues due to the 

rise of large tech players, and this merger brought many of these concerns 

to the forefront for the first time in SA.  

 

Dynamics in the digital economy in SA 
One of the purposes of the Competition Act of 1998 is to protect 

consumers by promoting fair competition. In recent times, there have been 

many concerns raised relating to the ability of firms operating in the digital 

economy to share data and promote their businesses by manipulating the 

market. Competition issues in this sector have also become a concern in 

SA, prompting the Commission to release its paper, "Competition in the 

Digital Economy" on 7 September 2020.  

The paper sets out the Commission's intended strategic actions to 

address identified competition concerns. In relation to merger control, the 

existence of merger creep situations – where small start-ups are acquired 

by larger market players – is one of the key issues. Often, competition 

authorities are not in a position to review these mergers, as some firms 

operating in the digital space may not necessarily record a significant 

turnover or have sufficient assets to trigger a merger notification. For 

example, the 2015 Facebook/WhatsApp merger was not notifiable in SA 

because WhatsApp did not generate any revenue in the country. In the 

paper, the Commission notes that its intention is to require tech firms that 

allegedly dominate different digital markets in SA to inform the Commission 

of all small domestic acquisitions, including investments in start-ups and 

global acquisitions of targets with some presence locally. By calling for the 

notification of the Google/Fitbit merger, the Commission is clearly sending 

out a signal that it is serious about acting on its intentions in this regard.  

 

The Google/Fitbit merger filing in SA 
In 2020, Google notified the Commission of its intention to merge with 

GhiraoDingley 

In South Africa (SA), the merger was 
ground-breaking, as it is one of the first 
mergers involving large tech firms where 
the Commission called for the transaction 
to be notified even though the prescribed 
merger thresholds were not met. 
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Fitbit. Since the transaction was notified as a small merger, only the 

Commission's approval was required.  

Google is active in a wide range of areas such as online search, online 

advertising, online services such as YouTube, Google Maps and Gmail, as 

well as cloud computing services. Google also maintains and develops the 

Android ecosystem. In SA, Google’s business relates to the provision of 

local support and marketing services internally for Google. Importantly, 

Google does not sell any wearable devices or hardware in SA. Fitbit 

develops, manufactures and distributes wrist-worn wearable devices and 

smart scales, as well as software and services designed to help its users 

reach their health and fitness goals. In SA, the main Fitbit products are 

fitness trackers, smartwatches and the Fitbit mobile app.  

The Commission raised several significant concerns that the transaction 

is likely to result in a substantial prevention or lessening of competition. 

The first concern related to Google's Android access and Google's ability to 

exclude Fitbit’s competitors in the market for wrist-worn wearable devices. 

Since Android is a dominant mobile operating system, and it has not 

vertically integrated into the production of wrist-worn wearable devices prior 

to the merger, the Android operating system is an important input for third 

party smartwatch manufacturers that compete with Fitbit. The Commission 

was concerned that Google would have the ability to exclude competitors of 

Fitbit or frustrate the functionalities of competitors on the Android 

operating system.  

Secondly, the Commission was concerned that Google would gain an 

advantage in the online advertising market, since it would acquire Fitbit's 

data on user health. Thirdly, the Commission raised concerns that Google 

would be able to use Fitbit’s health data to enter the digital health market 

or other health services markets. This may exclude competitors by 

restricting access to health data. 

To address these concerns, the Commission imposed the following 

conditions. The first condition related to Android access – Google was 

required to make access to the Android Operating System available, without 

charge and on a non-discriminatory basis, under the same license terms 

and conditions that currently apply to all competing manufacturers of wrist-

worn wearable devices. Specifically, Google was required to commit to not 

discriminating against any wrist-worn wearable device and other Android 

smartphone app developers. 

The second condition related to online advertising. Google committed to 

maintaining Fitbit data and Google’s existing data separately, and not to 

use any data related to aspects such as measured body data, health and 

fitness or location data from Fitbit in, or for, Google Ads. Further, Google 

committed to present each South African user the choice to grant or deny 

use by other Google Services (excluding Google Ads) of any measured body 

data stored in their Google or Fitbit accounts. In terms of the third condition 

relating to the application programme interface (API), Google must allow 

third parties that currently access Fitbit’s data to continue to have access 

to users' health and fitness data through the Fitbit Web API, without 

charging for access, and subject to user consent. Significantly, these 

conditions are in place for a period of 10 years and are largely in line with 

the commitments that the merger parties have offered in other 

jurisdictions. 

International jurisdictions (this reflects the position at the time of 

writing) 

 

EU 
In December 2020, the EU conditionally approved the merger, subject to 

similar conditions as those imposed in SA. For instance, in relation to 

advertising, Google also committed not to use certain health data 

generated from Fitbit devices in or for Google Ads, and to maintain this data 

in a separate data silo. Google also agreed to provide users with an 

“effective choice to grant or deny the use” of certain data by other Google 

services. All of the commitments offered in the EU will also be in place for 

10 years. Commentators have noted that this is the first time that the EU 

has accepted a “data silo” commitment, and that the decision also departs 

from the traditional five-year duration of behavioural commitments. 

 

USA  
Competition authorities have not reached a final decision and continue to 

investigate whether Google’s acquisition of Fitbit may harm competition 

and consumers. According to media reports, Google has said that it closed 

the deal in the USA because the investigation period of 14 months had 

ended, and the Department of Justice (DOJ) did not take any action to stop 

it. However, it has also been reported that the DOJ is still considering the 

matter.  

 

Australia  
In Australia, the Australian Competition and Consumer Commission (ACCC) 

and Google are already involved in a fight. Google has threatened to pull its 

search engine from Australia since the introduction of proposed legislation 

that will require digital platforms to pay local media outlets to link their 

content to newsfeeds and search results.  

In the context of this merger, the ACCC has rejected some of Google's 

proposals to commit to similar restrictions as those proposed in SA. The 

ACCC is concerned that the merger may result in Fitbit’s rivals, other than 

Apple, being squeezed out of the wearables market, as they are reliant on 

Google’s Android system and other Google services to make their devices 

work effectively. This is different from the South African Commission which 

was satisfied with Google’s commitment to make access to Android 

available, for free and “on a non-discriminatory basis”. The ACCC is 

continuing its investigation and will issue its final decision on 25 March 

2021. 

 

Conclusion 

Competition authorities around the globe are beginning to address the 

issue of creeping mergers in the digital market. If these merger 

transactions are not notified, it may result in increased concentration in the 
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market. In SA, the Google/Fitbit merger is significant as the transaction fell 

below the merger notification threshold and was forced to be notified to the 

Commission. This merger is one of the few mergers involving large 

technology firms that has been subject to this level of scrutiny in SA. With 

the Commission's current focus on ensuring equitable competition in the 

digital economy, it is anticipated that many more tech mergers will be 

comprehensively assessed and, potentially, subject to similar conditions. 

In light of the Commission's plans to play a more proactive role in this 

sector, it remains to be seen whether all future tech mergers (including those 

that don’t meet the thresholds) will have to be notified, and if stringent long-

term conditions will become common. • 

 

Dingley is a Partner and Ghirao a 

Candidate Attorney at Webber Wentzel. 

THE IMPACT OF THE RELAXATION OF LOOP 
STRUCTURES ON INTELLECTUAL PROPERTY
E R N E S T  M A R A I S  A N D  I A N  J A C O B S B E R G

The South African Reserve Bank (SARB) issued a new circular, Exchange 

Control Circular No 1/2021, on the 4th of January 2021, lifting restrictions 

on “loop structures” with effect from 1 January 2021. According to the SARB, 

the rationale behind the liberalisation of the South African exchange control 

regulations (the Regulations) is to encourage inbound investments and 

establish South Africa as an investment and financial hub in Africa.  

 

Loop structures 
A loop structure arises when a South African exchange control resident holds 

an investment in a foreign company (or other vehicle) which directly or 

indirectly owns shares or assets (including loan assets) in the Common 

Monetary Area (including South Africa). This restriction was partially relaxed 

in 2019 when South African exchange control allowed resident individuals 

and companies to acquire up to a 40% direct or indirect interest in an 

offshore vehicle that held South African assets.  

The newly introduced complete relaxation of the loop structure prohibition 

will apply to all private individuals, companies and private equity funds which 

are tax resident in South Africa. The circular is silent as to whether this 

relaxation will apply to trusts; however, it is ultimately the appointment of a 

discretionary beneficiary (either a company or an individual) which creates 

the loop and not the foreign trust itself. In other words, the test is whether the 

beneficiary is a South African exchange control resident. It will be interesting 

to see if any guidance will be given on this issue.  

 

Intellectual property 
Currently, the Regulations prohibit the transfer (either directly or indirectly) of 

South African-owned intellectual property to a related non-resident party. Parties 

are considered to be related parties when one party to the transaction has 

direct or indirect interest in the other party, and the ability to control or exercise 

significant influence over the party in making financial and operating decisions.  

The Regulations did not prohibit the transfer of South African-owned 

intellectual property to an unrelated non-resident, provided that the 

transaction was at an arm’s length and fair market-related price. Furthermore, 

it must be noted that the Regulations allowed the licensing of intellectual 

JacobsbergMarais 

The relaxation of the rules on loop structures 
may offer a lifeline to those who developed 
intellectual property in South Africa and are 
unable to move that intellectual property 
offshore and obtain the full commercial 
benefit thereof. A loop structure will allow 
them to enter into an asset for share 
transaction without the need to be 
concerned. 
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property by South African residents to related or non-related non-residents at 

an arm’s length and a fair and market-related price for the term of the 

agreement, provided that the authorised dealer had viewed the 

licensing agreement, and had been provided with an 

auditor’s letter confirming the basis for 

calculating the royalty or licensing fee.  

The issue with the restrictions 

on the sale of intellectual property to related non-

residents is that it has limited the ability of South 

African residents with 

potentially valuable 

intellectual property to raise 

capital abroad. Foreign investors are 

known to be cautious to invest in South 

African-based intellectual property for numerous reasons, 

including the limited territorial protection (especially when compared to the 

European Union) offered to South African-based intellectual property and the 

restrictive conditions imposed by the Regulations on the transfer and 

licensing of such intellectual property, as discussed above.   

The related party test is deemed to take place at the moment immediately 

preceding the transaction, so a South African natural or juristic person may 

exchange its intellectual property for shares in a foreign target entity provided 

that it is unrelated to that foreign target entity prior to the transaction. 

Although SARB may have approved an asset for share transaction, whereby a 

South African resident disposed of intellectual property as consideration for 

shares to be issued in that foreign target entity, this type of transaction very 

often resulted in a loop structure by virtue of existing agreements and/or 

underlying assets in South Africa.  

The unintended consequences of the Regulations are that South African 

residents tend to develop intellectual property through offshore vehicles, 

without any trace of the intellectual property to South Africa (or to exit their 

business prematurely due to the inability to gain access to sufficient capital 

in South Africa to expand the product globally). Commercially, the benefit of 

developing intellectual property offshore is that it allows 

South Africans to raise the required capital 

abroad, while maintaining control over the 

intellectual property without creating a 

loop structure, as the intellectual property 

has never been a South African-based 

asset. This also enables South 

Africans to scale and expand the 

global footprint of its products swiftly, 

without the need to obtain approval for 

the licensing or sub-

licensing of any of its 

products. This solution is, of 

course, only available to those 

who were aware of the restrictions within the 

Regulations and who could afford to develop the intellectual property abroad. 

It also has the drawback for the South African economy that the commercial 

benefits arising from the intellectual property remain offshore.  

The relaxation of the rules on loop structures may offer a lifeline to those 

who developed intellectual property in South Africa and are unable to move 

that intellectual property offshore and obtain the full commercial benefit 

thereof. A loop structure will allow them to enter into an asset for share 

transaction without the need to be concerned.  

For businesses based on the exploitation of the intellectual property 

space, the relaxation of the loop structure regime will be a step in the right 

direction; however, we are of the view that the existing restrictions on the 

transfer of intellectual property still inhibit foreign investment or the 

development of intellectual property locally. In order to fully and effectively 

achieve the stated objective behind the latest amendments, these 

restrictions in particular will need to be relaxed. •   

 

Marais is a Director – Tax practice and Jacobsberg, Director – Corporate, 

Mergers & Acquisitions with Andersen.

202013akers
DealMakers

AFRICA
A N N U A L  R E S U L T S

MARCH 2021



MARCH 2021M&A FEATURE14

DIGITAL MERGERS TO FACE MORE SCRUTINY  
IN SOUTH AFRICA 
H E A T H E R  I R V I N E

The Competition Commission’s paper on the Digital Economy, published late 

last year, proposes enhanced scrutiny of all mergers in the digital economy. 

This would impact not only on transactions involving online search, shopping 

and social media, but also on acquisitions in banking, financial services, 

insurance, and financial technology. This would impact on the likely timing for 

merger clearances, but would also increase risk that merging parties in these 

sectors have to accept unpredictable and costly ‘public interest’ conditions 

aimed at protecting smaller firms or new entrants and dealing with concerns 

about privacy and the accumulation of ‘Big Data’.  

The Commission acknowledges that the shift to digital and the emergence 

of technology in the financial sector (known loosely as “fintech”) has caused 

disruption in banking and financial services, mostly with 

positive outcomes for competition. However, the creation of 

“platforms” in these digital spaces creates two-sided 

markets, which can present a range of competition law 

concerns, including the risk of removal of a potential 

competitors, killer acquisitions, input foreclosure (margin 

squeezing); increased concentration as a result of “merger 

creep” and concerns about collusion arising from an 

increase in partial shareholdings and cross directorships in 

competing firms. The Commission says that a proactive 

and robust digital merger regime needs to be in place to 

ensure that digital markets remain competitive, and 

proposes that, in particular, domestic acquisitions by large 

tech companies should be scrutinised using an updated 

“toolkit to analyse the theories of harm more prevalent in 

digital mergers”. The Commission also suggests that 

parties to global tech mergers should file their transactions 

in South Africa at the same time as they file them in major jurisdictions like 

the United States and Europe, and indicates that the Commission intends to 

collaborate more extensively with authorities in other jurisdictions in order to 

define relevant markets, assess potential theories of harm and formulate 

potential conditions (which could then also be applied in South Africa).  

More intense scrutiny of a wide range of mergers in South Africa is thus 

likely in diverse industries including banking and financial services, 

insurance, mobile payments, online retail, digital advertising and application 

stores, as well as search and social media. Even relatively simple mergers in 

these industries are likely take longer to clear, and may face an increased 

risk of conditions to address public interest concerns arising from fears about 

maintaining consumer’s rights to privacy, and the impact of ‘Big Tech’ on 

smaller firms and new entrants into these markets. However, this enhanced 

scrutiny will have to occur within the existing statutory framework. This 

presents some challenges, because the Competition Act only requires 

notification of mergers which meet the prescribed asset and turnover 

thresholds in South Africa. Although the Commission can require particular 

parties to a small merger which falls below the prescribed thresholds to 

notify their transaction, it cannot require all firms in the digital economy 

(however that might be defined) to notify every single acquisition of control 

below the thresholds. Amendments to the Competition Act may be required.  

More fundamentally, however, merger control is unlikely to be an effective 

long term strategy for addressing deeper structural concerns which inhibit 

competition in digital markets in the longer term. Regulatory solutions - a 

rethink in the manner in which the financial system is defined and regulated 

– may be required. The Commission’s paper recognises this, and comments 

that “Whereas licenses were the traditional barriers for new entrants in 

financial services, “big learning” from big data is now the regulatory frontier. 

Whilst the historical markers for financial stability focused on incumbent 

players, digitization requires a regulatory shift that encompasses financial 

networks (which include firms in telecoms, e-commerce) more broadly. 

Definitions of institutions which are “systemically important” must be 

reviewed, with the advent of BigTech.” Alternatively, “ex-ante measures”, like 

those proposed in the European Union and several European states, might 

be needed in order to make sure that digital markets characterised by large 

platforms with significant network effects remain fair and contestable for 

innovators, businesses, and new market entrants. These ‘up front’ rules 

would apply to all digital firms – regardless of size – in order to set the 

ground rules for how they interact with consumers and competitors at all 

times - rather than merely tackling firms piecemeal, when (or if) they decide 

to merge. However, South Africa has a fairly poor track record when it comes 

Irvine
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to applying ex ante regulations to address abuses by dominant players in 

sectors like telecommunications, and concurrent jurisdiction over 

competition matters between the Competition Commission and ICASA is 

likely to make implementation of this kind of regulation challenging.  

Whilst it is commendable that the Commission is joining the global debate 

about regulation of “Big Tech”, concerns have been raised that overly vigorous 

or ill-considered merger regulation in the digital sector may deter foreign and 

local investment, and consequently, stifle local innovation. Global digital firms 

facing unreasonable or overly burdensome merger reviews in South Africa may 

simply cease offering their services in South Africa, rather than risk conditions 

which create impractical precedents in much larger jurisdictions where they do 

most of their business. It is critical that our competition authorities strike the 

right balance between careful scrutiny of digital mergers, and the needs of an 

increasing number of South Africans to access innovative (and often free) 

online banking, insurance, shopping, search and advertising services. • 

 

Irvine is a Partner in the Corporate Department and a member of the  

Competition practice at Bowmans.

MERGERS AND ACQUISITIONS IN THE TIME OF 
COVID-19 – THE IMPACT OF BUSINESS  
INTERRUPTION INSURANCE
W A R R E N  B E E C H  A N D  B R Y A N  W H I T E

When the President declared the national state of disaster and implemented 

the South African lockdown, in March 2020, most parties to merger and 

acquisition (M&A) transactions were focused on the normal considerations 

and challenges associated with transactions of this nature. This, of course, all 

changed and, as lawyers, the focus naturally shifted to force majeure under 

existing commercial agreements, followed by the reality check of whether 

businesses were going to survive the stringent lockdown provisions.  

Our experience, at the time, was that where M&A transactions were 

sufficiently progressed, the parties continued to focus on implementation and 

fulfilment of the conditions precedent within the context of the significant 

challenges, including substantially extended timeframes for regulatory approvals 

(particularly in the mining industry), and what this meant for the transaction. 

Where parties were considering a transaction, we noticed extreme caution and, 

in several cases, the parties abandoned negotiations. By about June / July 

2020, it became clear that the lockdown restrictions were going to be in place 

longer than expected, and we found that parties returned to the negotiation 

table, with several transactions being concluded in the second half of 2020, but 

with one significant difference – consideration around the valuation of a target 

company within the context of severe business interruption, and what mitigation 

measures had been taken or were being taken by the target company to 

preserve value, not only in the short term, but in the longer term, where erosion 

of value was generally unquantifiable and uncertain.  

Within this context, it was a natural consequence that parties started 

considering non-property claims under their insurance policies, for business 

interruption. Due diligence exercises carried out on target companies included 

reviewing the policy clauses and, in some cases, submission of claims under 

these policies. The initial responses from the insurance companies was 

negative, with several of the insurance companies denying liability, and 

repudiating claims.  

Most, if not all, parties to M&A transactions where valuation was an issue, 

WhiteBeech 
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welcomed the Supreme Court of Appeal judgment in the matter between 

Guardrisk Insurance Company Limited v Café Chameleon CC (Case no 

632/20) [2020] ZASCA 173 (17 December 2020) (Café Chameleon 

judgment). In Café Chameleon, the Supreme Court of Appeal had to consider 

the wording of a policy, underwritten by Guardrisk Insurance, which 

indemnified Café Chameleon against loss from business interruption due to 

notifiable diseases. The clause in dispute was a non-property damage 

extension which included an “infectious diseases clause”, indemnifying Café 

Chameleon for “loss…resulting in interruption (of) the business due to 

notifiable [disease] occurring within a radius of 50km of the premises”. The 

insured peril in this case was a defined event (being the occurrence of COVID-

19 and the government response) which resulted in business interruption. 

Guardrisk Insurance denied the applicability of the clause to the 

circumstances surrounding the COVID-19 pandemic, on four primary grounds: 

1. No competent local authority had stipulated that the disease should be 

notified in accordance with the policy;  

2. The locality of the scope of applicability of the clause did not extend to the 

consequences of events within a wider area, i.e. an area greater than the 

50km stipulated radius of Café Chameleon’s premises;  

3. The policy did not cover the loss following the closure of the premises as a 

result of a government order; and  

4. There was no causal link between the defined event (the COVID-19 

outbreak within the 50km radius) and the interruption of the business. 

 

All four arguments advanced by Guardrisk Insurance were analysed and 

subsequently rejected by the Supreme Court of Appeal. Specifically, and for 

the purposes of business interruption, the SCA found that the purpose of the 

clause in question, quite clearly, was to provide cover for business interruption 

due to occurrences of a notifiable disease within a 50km radius of the 

premises.  

Importantly, the SCA reiterated the principles of causation in insurance law. 

Echoing the principles laid out in Lee v Minister of Correctional Services (CCT 

20/12) [2012] ZACC 30; 2013 (2) BCLR 129 (CC); 2013 (2) SA 144 (CC); 

2013 (1) SACR 213 (CC) (11 December 2012), the SCA cautioned against 

applying ‘rigid deductive logic’, and that in the contractual context, causation 

rules should be applied ‘with a good sense to give effect to, and not to defeat 

the intention of the contracting parties’. The court went on to find that, in 
casu, there was clear factual and legal causation; the government response, 

through the imposition of the lockdown, was a proximate cause (or sufficiently 

closely connected to the business interruption and consequent loss), and 

legal causation thus inevitably followed. 

Insurance contracts, including business interruption provisions, must be 

interpreted by having regard to their language, context and purpose, giving a 

commercially sensible meaning to the contract, rather than one which is at 

odds with the purpose of the contract. The Café Chameleon judgment is 

important because, firstly, it is currently the most authoritative judgment 

relating to COVID-19 business interruption insurance claims, and, secondly, it 

outlines the importance of businesses having insurance policies in place to 

guard against situations like the COVID-19 pandemic. Whilst the extent and 

unpredictability of the pandemic was raised as a defence by Guardrisk 

Insurance, ultimately, the interpretation of insurance contracts requires an 

objective analysis aimed at establishing what the parties must have intended, 

and not what their unexpressed thoughts were, when they contracted. The 

judgment is likely to be one of many such judgments in a string of business 

interruption insurance claims in relation to COVID-19. (Ma-Afrika Hotels and 
Another v Santam Limited and Interfax (Pty) Ltd and Another v Old Mutual are 

two cases that have come through the Western Cape High Court dealing with 

similar business interruption insurance-related claims.) 

Within the broader scheme of M&A transactions in South African law, it is 

likely that businesses involved in M&A transactions will, going forward, be 

required or requested to disclose whether the business has a comprehensive 

insurance policy in place, covering non-property damage extension claims for 

the possibility of, for example, future pandemics. It is highly likely that 

insurance providers will specifically aim to exclude non-property damage 

extension clauses (such as pandemic-related cover) that result in business 

interruption insurance claims. Alternatively, companies are likely to be expected 

to pay large premiums to ensure future cover for non-property damage. 

Section 12A of the Competition Act provides for the analytical framework 

for the assessment of a merger by the competition authorities. Specifically, 

s12A(2)(g) of the Competition Act requires the competition authorities to 

determine whether the business, or part of the business, of a party to a 

merger or proposed merger, has failed or is likely to fail. Businesses which 

have comprehensive insurance policies that cover non-property damage, as 

outlined in the Café Chameleon case, may be less likely to fail and, therefore, 

the requirements of s12A(2)(g) are more likely to be satisfied, meaning that 

the proposed merger is more likely to be acceptable. • 

 

Beech is a Partner and White an Associate Designate with Beech Veltman.
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SECTION 34 TO THE RESCUE? IT’S ALL RELATIVE

D A N I E L  C L A R K

On 21 December 2020, Acting Judge JT Boltar of the Gauteng Local Division, 

Johannesburg, handed down a judgment refusing to declare the transfer of a 

retail pharmacy business by the First Respondent to Arrie Nel Pharmacy Group 

(Pty) Ltd ‘null and void’ (CJ Pharmaceutical Enterprises (Pty) Ltd and Others v 
Main Road Centurion 30201 CC t/a Albermarle Pharmacy and Another 
(7909/2020) [2020] ZAGPJHC 353 (21 December 2020)), setting it aside and 

ordering the business to be ‘transferred back’ to Main Road, after an application 

was brought by the Applicants to do so. Ultimately, the Applicants sought an order 

placing Main Road under supervision and commenced business rescue 

proceedings. They submitted that the ‘transfer back’ of the retail pharmacy 

business to Main Road would result in Main Road having sufficient assets to be 

rehabilitated under the control of a business rescue practitioner.  

In this case, the Applicants (all creditors of Main Road) sought 

this relief on the basis that the transfer is void in terms of s34(1) 

of the Insolvency Act, 1936 or alternatively, in the common law 

under the actio Paulina. The court had to determine whether the 

transfer was void and, if so, the effect thereof. 

In brief, s34(1) provides that where a trader has not 

published a notice of intended transfer of any business 

belonging to him within the specified period prior to the transfer, 

the transfer shall be “void as against his creditors for a period of 

six months after such transfer”. It is common cause that no 

such notice was published by Main Road and that the Transfer 

was void as against creditors until 30 May 2020, at the latest. 

The Applicants did not institute proceedings against Main Road 

for the purposes of enforcing their claims pursuant to s34(3), 

prior to the transfer, which would have had the effect that the 

transfer was “void as against him for purpose of such enforcement”. Accordingly, 

the transfer was void for a period of six months pursuant to s34(1). 

The court then turned to the effect thereof and, more particularly, whether 

this could effectively mean that the business must be transferred back to Main 

Road. This turned on the meaning of ‘’void’’ in s34(1). If the transfer was void in 

the relative sense, it was only void against the specific persons listed in s34(1), 

namely the creditors of Main Road. If it was void in the absolute sense, it was 

void against all people for the specified six month period. For the Applicants to 

obtain the relief they sought, ‘’void’’ must have an absolute meaning, so that the 

transfer was effectively invalid for the six month period and accordingly, the retail 

pharmacy business would remain the property of Main Road for that period. The 

Applicants submitted that “void” in s34(1) should be given an absolute meaning, 

based on the wording of s34(3), that it be void as ‘’against him’’, being the 

debtor. The Applicants submitted that this supports an absolute meaning of 

‘’void’’, as it does not directly qualify the persons to whom the voidability applies. 

The court considered the precedent regarding the interpretation of the word 

“void” and found that it has a relative meaning. Specifically, the wording of s34(3) 

is intended to mean that the creditor can only rely on the transfer being void to 

recoup the amount of the specific claim in respect of which the particular 

proceedings were instituted, rather than the transfer being void against the 

creditor in the absolute sense. This does not lend support to an absolute 

interpretation of the word ‘’void’’ in s34(1). 

Accordingly, during the specified six month period, Main Road’s creditors 

(including the Applicants) could have treated the transfer as void for purposes of 

recovering their debts and could, for instance, have levied execution against the 

assets of the business now held by Arrie Nel. However, this does not mean that 

the business was held by Main Road for this six month period and accordingly, it 

was not ‘transferred back’ to Main Road from Arrie Nel. 

Nor did the Applicants succeed under the common law as they were unable 

to satisfy the requirements of the actio Paulina, which include that Main Road 

made the transfer with the intention of defrauding its creditors, and that Arrie Nel 

was a party to this fraud. In fact, Main Road had made clear its intention to sell its 

retail pharmacy business, and one or more of the Applicants had even 

considered purchasing it. 

As the transfer was not void in the absolute sense, the Applicants could not 

establish that Main Road would have had sufficient assets to be rehabilitated under 

the control of a business rescue practitioner, and an order placing Main Road under 

supervision and commencing business rescue proceedings was not granted. 

This case is a pertinent reminder of the importance of publishing the requisite 

notice pursuant to s34 of the Insolvency Act when one intends to transfer a 

business. Careful consideration must be given to the time periods stipulated under 

the Insolvency Act and the effect of the publication of, or failure to publish the 

requisite notice, on a prospective seller, creditor and/or purchaser of a business. • 
 

Clark is an Associate with Falcon & Hume. 
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SARS OBJECTION TO CLICKS CLUBCARD 
LOYALTY PROGRAMME
S A M U E L  M A R I E N S

Clicks Retailers (Pty) Ltd introduced a Loyalty Programme, whereby a 

subscribing customer would earn loyalty points after presenting their Clicks 

ClubCard to the cashier upon each purchase. The relationship between Clicks 

and its Club members, with respect to the Loyalty Programme, is governed by 

the ClubCard contract. In terms of the contract, a customer earns a point for 

each R5 spent. A customer must earn 100 ClubCard points within prescribed 

time periods (referred to as ‘reward cycles’) in order to qualify for vouchers 

under the Loyalty Programme. In the event that a customer accumulates the 

minimum points tally by the end of a particular reward cycle, the taxpayer, 

Clicks, would issue a voucher to the customer. The customer would be able to 

use the voucher as payment for the purchase of goods at Clicks; that is, the 

market price of the goods would be reduced by 

the value of the voucher. The customer was not 

entitled to redeem the voucher for cash.  

In Commissioner for South African Revenue 
Service v Clicks Retailers (Pty) Ltd (2020) (2) SA 

72 (SCA) 82 SATC 167 (Clicks), Clicks claimed an 

allowance in the amount of  

R44 275 965.00 to be deducted from its gross 

income, in terms of s24C of the Income Tax Act (58 

of 1962) (ITA). The allowance was quantified with 

reference to Clicks’ cost of sales for honouring 

vouchers which it anticipated its customers would 

use in the succeeding tax year. The Commissioner 

disallowed the taxpayer’s claim.   

 

Section 24C of the ITA 
In a separate, concurring judgment, Wallis JA set 

out the requirements for the application of s24C:  

1. the section requires the existence of a contract under which income is 

either received by or accrues to the taxpayer;  

2. the contract must impose an obligation on the taxpayer which will be 

carried out in the succeeding tax year;  

3. the taxpayer’s performance of the obligation must result in the incurrence 

of future expenditure; and  

4. the revenue earned by the taxpayer in terms of the contract must be used 

either wholly or partly to defray future expenditure incurred in the 

performance of the obligations arising under the contract.  

 

In C:SARS v Big G Restaurants (Pty) Ltd [2018] ZASCA 179, 2019 (3) SA 

90 (SCA) (“Big G”), the SCA referred to the explanatory memorandum which 

accompanied the introduction of s24C, which provided that the purpose of 

the section was to cater for commercial transactions where a taxpayer would 

receive payment in advance that would be used to defray expenditure 

incurred in performing the obligations arising under the same contract. The 

SCA observed that there is a direct and immediate connection between the 

income-receiving and obligation-imposing requirements of s24C, and 

therefore, no provision is made for different income-earning and obligation-

imposing contracts. 

In Clicks, Wallis JA used an example of a building transaction to illustrate 

the circumstances which would result in a taxpayer becoming entitled to 

claim the s24C allowance. In the example, a building contractor enters into 

an agreement with a client, wherein the contractor becomes obligated to 

construct a building and entitled to remuneration for services rendered; the 

contractor receives part payment from the client in the form of a deposit and 

uses either the whole or some of the proceeds to purchase the equipment 

needed to construct the building. As appears from the example, there is a 

receipt of income, and the future expenditure incurred is connected to the 

obligation imposed on the taxpayer to perform in terms of the contract. In 

addition, the receipt of income and the incurrence of future expenditure are 

created under the same contract. 

 

The ‘Inextricably-Linked’ argument 
In Big G, the SCA held that s24C does not apply to more than one contract 

‘inextricably linked’ to one another (for example, where one contract provides 

for the receipt of income and another contract provides for the incurrence of 

future expenditure; and both contracts are inextricably linked to one another). 

The SCA noted that the section does not refer to a ‘scheme’ or ‘transaction’; 

instead, it expressly refers to a singular ‘contract’. The SCA held that although 

Mariens
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a contract may be useful or necessary to allow a taxpayer to receive income, 

it does not result in the income being received in terms of that contract. In 

amplification, the SCA expressed that a taxpayer does not earn income in 

terms of its commercial lease agreement nor its bank overdraft agreement, 

both of which are essential in the production of profit. 

 

The taxpayer’s contentions 
In Clicks, the taxpayer (Clicks) contended that the ClubCard contract merely 

set out the terms and conditions of the Loyalty Programme and created no 

exigible obligations on it or the customer. Clicks argued that when a customer 

purchases goods and presents a ClubCard, the taxpayer receives income 

derived from the sale of goods and, at the same time, falls under an obligation 

to award points, and thereafter, issue a voucher to the customer. Ordinarily, 

the customer will use the voucher to purchase goods at a reduced price; the 

income received by the taxpayer will be used to acquire the trading stock to be 

purchased by the customer at a future date; the right to receive income and 

the incurrence of future expenditure in the performance of the obligation are 

created and determined by the same contract (i.e. the contract of sale 

between the customer and the taxpayer); consequently, it is the contract of 

sale which gives rise to the exigible obligation to be performed by the taxpayer.  

 

The SCA found 
The SCA observed that the taxpayer’s contention sought to establish that a 

single qualifying contract of sale created an income-receiving right and an 

expenditure-incurring obligation. The SCA held that the taxpayer’s contention 

in this regard ignored the commercial reality of the arrangement, which was 

dependent on the operation of three, separate and distinct contracts:  

1. The ClubCard contract;  

2. The first contract of sale between the customer and the taxpayer, where the 

former presents a ClubCard in order to earn points which would later be 

converted into a voucher (provided that the customer meets the minimum 

points tally before the conclusion of a particular reward cycle); and  

3. The second contract of sale between the customer and the taxpayer, 

where the former redeems the voucher in order to purchase goods at a 

discounted price.  

 

The SCA found that it was irrelevant whether the ClubCard contract and the 

first contract of sale were inextricably linked and whether the operation of the 

Loyalty Programme was dependent on the first contract of sale. The court 

found that the taxpayer acquires the right to receive income from the first 

contract of sale; that the obligation to award a customer with points and 

thereafter, issue vouchers is created and determined by the ClubCard 

contract, and that the incurrence of expenditure resulted from the ClubCard 

contract and the second contract of sale (because if the customer was issued 

with a voucher and, subsequently, elected to cease trading at the taxpayer, 

there would be no future expenditure to be incurred by the taxpayer as the 

customer would not use the voucher as payment for the purchase of goods). 

In addition, Clicks had conceded that the obligation to award points and issue 

vouchers was derived from the ClubCard contract and not the contract of sale 

created by a qualifying purchase. The SCA observed that in the absence of the 

ClubCard contract, a customer is not entitled to be awarded points and to be 

issued with vouchers, and consequently, no obligation would be imposed on 

the taxpayer to do so. Effectively, the SCA found that even if it were to accept 

that the ClubCard contract was inextricably linked to the first contract of sale, 

the incurrence of future expenditure did not result from the first contract of 

sale, and therefore, the receipt of income and the incurrence of future 

expenditure were derived from separate, distinct contracts. Consequently, the 

taxpayer was not entitled to claim the s24C allowance.  

 

Conclusion 

The purpose of s24C is not to permit a taxpayer to take into account 

foreseeable, future expenditure prior to it being incurred, nor to manipulate 

the timing of tax payments. The inference to be drawn from s24C requiring 

the receipt of income, and the obligation to be derived from the same 

contract, is that the special allowance was intended for cases where the 

receipt or accrual of income would occur before the incurrence of future 

expenditure in the performance of the obligation under the same contract. 

The legislature introduced s24C in response to an anomaly whereby income 

would be received or accrue to a taxpayer in one tax year, but would be used 

either wholly or partly to defray expenditure incurred in the succeeding tax 

year, where the receipt of income and incurrence of future expenditure stems 

from the same contract. The ‘one contract’ requirement is important in light 

of the judgment in Big G, where the SCA rejected the notion that the section 

applies in circumstances where more than one contract is ‘inextricably 

linked’ to another.  

It should be noted that the SCA’s judgment in Clicks was based on s24C 

as it stood in 2009. Section 24C was subsequently amended in 2016. 

Disclaimer: The SCA’s judgment in Big G has been taken to the 

Constitutional Court on appeal. • 
 

Mariens is a Law Student at the University of Cape Town where he is doing a 

Masters in Tax Law.
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OUT OF THE LOOP
B E R N A R D  M C L E O D  A N D  M A R I S S A  W E S S E L S  

The South African Reserve Bank (SARB), in its first Exchange Control 

Circular of 2021, announced the lifting of all loop structure restrictions on 

South African tax resident companies, individuals and private equity 

funds, with effect from 1 January 2021. According to the SARB, these 

restrictions have been lifted as a means of encouraging investment into 

South Africa, at a time when investment is arguably more crucial than 

ever.  

 

Loop structures in a nutshell 
In essence, a loop structure exists where a South African resident 

(whether natural or juristic) enters into a transaction or a series of 

transactions which have the effect of exporting capital out of South Africa. 

This is ordinarily achieved through the formation of an offshore entity or 

structure, which then reinvests back into a Common Monetary Area (CMA) 

country (including South Africa, Namibia, Lesotho and Eswatini) by, for 

example, acquiring a CMA-based asset, or an interest in a CMA-based 

company.  

On the face of it, these types of structures posed significant risks to the 

South African tax base, as they presented the opportunity for abusive tax 

planning, particularly in the context of dividends tax and capital gains tax 

(CGT). In the context of dividends tax, in the absence of loop structure 

restrictions, or other appropriate legislation (discussed in more detail 

below), it would theoretically be possible to implement a structure where a 

controlled foreign company (CFC) owns a South African company, with any 

dividends flowing from that South African company to a resident individual, 

by virtue of the CFC being exempt in the hands of the individual. Using this 

structure, South African resident individuals could reduce their tax liability 

in respect of dividends declared by a South African company, from the 

standard rate of 20 percent to as low as zero percent (depending on the 

applicable double taxation agreement). A South African resident could also 

qualify for the CGT participation exemption in instances where that resident 

disposed of shares in a CFC which owns South African assets.  

The SARB’s efforts to mitigate these risks came to a head in 2016, with 

the introduction of the joint tax and exchange control Special Voluntary 

Disclosure Programme (SVDP). The SVDP allowed South African residents 

a limited time in which to voluntarily declare their unauthorised foreign 

assets (including loop structures), and to pay substantially reduced levies 

in order to regularise any contraventions.  

In recent years, however, the SARB has also, on various occasions, 

relaxed the restrictions applying to loop structures. On 21 February 2018, 

the SARB announced that South African companies would be permitted to 

acquire up to 40% of the equity shares and/or voting rights in a foreign 

entity which holds investments in and/or makes loans into a CMA country. 

Following this amendment, only structures which exceeded the 40% limit 

required prior approval from the SARB’s Financial Surveillance 

Department. On 31 October 2019, the SARB granted a similar 

dispensation in favour of South African resident individuals. 

These changes, coupled with National Treasury’s aims of promoting 

investment into South Africa, and modernising and improving the 

burdensome SARB approval process for cross-border flows, have 

culminated in lifting loop structure restrictions on South African tax 

resident companies, individuals and private equity funds in their entirety. 

Wessels McLeod 
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Tax reforms 
In its 2020 Budget Review, National Treasury acknowledged that one of 

the purposes of the exchange control restrictions relating to loop 

structures was to protect the tax base and that, therefore, tax legislation 

may be a more appropriate tool to address concerns relating to loop 

structures. The following tax amendments, which have the aim of reducing 

the negative impact of loop structures on the South African tax base, allow 

for the relaxation of the loop structure restrictions, and have been enacted 

as part of the Taxation Laws Amendment Act (23 of 2020): 

• Section 9D of the Income Tax Act (58 of 1962) (ITA), relating to CFCs, 

has been amended to ensure that CFCs include portions of a dividend 

received or accrued from a South African resident company in their net 

income. The ITA now includes a formula with which to determine the 

non-exempt portion of a dividend (and, therefore, the portion required 

to be included in net income). This amount will be equal to the ratio of 

20 to 28 of the dividend that is received or accrued from a resident 

company, and may be further reduced to the extent that any dividends 

tax has already been paid. This amendment came into operation on 1 

January 2021 and applies to all dividends received by or accrued to 

any CFC on or after that date. 

• The CGT participation exemption contained in paragraph 64B of the 

Eighth Schedule to the ITA no longer applies in respect of any capital 

gains or losses realised as a result of the disposal of any share in a 

CFC, to the extent that the value of the assets of that CFC is 

attributable to assets directly or indirectly located, issued or registered 

in South Africa. This amendment came into operation on 1 January 

2021 and applies in respect of any disposal on or after that date. 

• The “look-through” rule in respect of capital gains, as contained in 

paragraph (f) of the proviso to s9D(2A) of the ITA, also no longer 

applies to natural persons and special trusts, as the attribution of an 

amount of net income of a CFC to South African residents does not 

retain the character or nature of the underlying elements of net 

income for those residents. This amendment also came into operation 

on 1 January 2021. 

 

Going forward 
What does this mean for those who have already approached the SARB in 

an effort to regularise existing loop structures by submitting an application 

through an Authorised Dealer? Likely, in fairness to those who have 

already invested the time and effort, existing unauthorised loop structures 

created before 1 January 2021 are still required to be declared to and 

regularised with the SARB’s Financial Surveillance Department. 

Although no longer strictly prohibited, loop structures created on or 

after 1 January 2021 will also have to comply with a range of SARB 

requirements in order to be validly constituted. The SARB has published 

the following regulations in this regard: 

• Resident individuals, corporates and private equity funds with 

authorised foreign assets (being assets taken or accumulated offshore 

with the necessary SARB approvals in place) may invest in South Africa 

on condition that, where South African assets are acquired through a 

loop structure, the investment is reported to an Authorised Dealer as 

and when the transaction is finalised. 

• Annual progress reports must be submitted to the SARB’s Financial 

Surveillance Department via an Authorised Dealer. 

• The Authorised Dealer must have had sight of an independent 

auditor’s written confirmation, or other suitable documentary evidence 

which verifies that the transaction was concluded on an arm’s length 

basis, for a fair and market-related price. 

• All inward loans from South African-affiliated foreign investors must 

comply with the directives issued in sI.3(B) of the Authorised Dealer 

Manual (Borrowing abroad by residents). 

• Once a transaction is completed, the Authorised Dealer must submit a 

report to the SARB’s Financial Surveillance Department setting out: 

• the name(s) of the South African affiliated foreign investor(s); 

• a description of the assets to be acquired (including inward foreign 

loans, the acquisition of shares and the acquisition of property); 

• the name of the South African target investment company, if 

applicable;  

• the date of the acquisition; and  

• the actual foreign currency amount introduced, including a 

transaction reference number. 

 

In the event of non-compliance with the SARB’s regulations, applicants 

who approach the SARB voluntarily may expect to pay settlement amounts 

of between 10% and 40% of the total amount involved in the contravention, 

whilst those who do not voluntarily declare may forfeit up 

to 100% of the amount involved in the contravention. • 

 

McLeod is a Consultant and Wessels an Associate with 

Lawtons Africa.
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NEGOTIATING POTENTIAL HAZARDS
J A S O N  G O O D I S O N  &  B E N J A M I N  M E A D O W S

For a commercial transaction attorney, it can be overwhelming to manoeuvre 

around the red tape that seems hellbent on restricting deal flow. In addition to the 

red tape, there are many laws, both well-known and obscure, with the potential to 

have disastrous consequences on otherwise straightforward transactions. 

One such law is s34(3) of the Insolvency Act, dealing with the effect of 

ongoing litigation on business transfers. 

Before discussing s34(3), it is necessary to first discuss s34(1). In contrast 

to s34(3), every conveyancer and commercial attorney has s34(1) of the 

Insolvency Act almost memorised. This is colloquially known as the ‘publication 

section’. In summary, if a trader transfers a business but has not published a 

notice of the intended transfer in the prescribed manner, it will be void as 

against his creditors for a period of six months after transfer. The consequence 

for an unassuming purchaser of the business is clear – and dire; they may find 

the seller’s creditors coming after what are now his assets, even though they 

have nothing to do with the seller’s debt. 

This provision is particularly problematic for any bank that may have financed 

the transaction, especially where that transaction involves the transfer of 

immoveable property. A void transfer results in void security (usually in the form of 

a mortgage bond) taken by the bank. The reason a bond would be void is 

explained in the Supreme Court of Appeal judgment of Gainsford and Others NNO v 
Tiffski Property Investments (Pty) Ltd and Others (874/2010) [2011] ZASCA 187; 

[2011] 4 All SA 445 (SCA); 2012 (3) SA 35 (SCA) (30 September 2011): 

“the transfer is void ab initio and, accordingly, the transferee does not 

acquire ownership of the immovable property and cannot encumber it with 

a mortgage bond”. 

Simply put, the transferee did not have the requisite real rights in the 

property to permit the bank to register a mortgage bond. 

Section 34(3) of the Insolvency Act, on the other hand, is not as well-known 

and is differently worded, but can also result in the purchaser being caught in a 

difficult situation.  

Broadly speaking, in terms of s34(3), if any person who has any claim 

against the seller of a business (where the seller is a trader) has, before the 

transfer of the business, instituted proceedings against the seller for the 

purpose of enforcing his claim, the transfer shall be void as against the seller 

for the purpose of such an enforcement. In addition, s34(3) is also not subject 

to the same time restrictions as s34(1). 

Given how differently sections 34(1) and 34(3) are framed, their 

implications must also be different.  

In the Supreme Court of Appeal case of Weltmans Custom Office Furniture 
(Pty) Ltd (In Liquidation) v Whistlers CC (177/97) [1999] ZASCA 45 (1 June 

1999), the court had the following to say about the extent of the voidness: 

“It follows from the grammatical construction of the section that the transfer is 

void only to the extent to which the creditor had previously instituted proceedings. 

This construction also avoids the incongruous results that would follow if the 

Court a quo's interpretation is to be applied. On that construction the transfer 

would be void in respect of claims which were not due or legally enforceable at 

the time of the transfer. This in turn would result in an unwarranted windfall to 

the claimant but prejudice to a bona fide transferee and, possibly, his creditors. 

These consequences could not have been intended”. 

 

In summary, s34(3) creates a situation where an extent of voidness is 

contemplated – the voidness is limited, and not of the “ab initio” species. 

Accordingly, a purchaser of a business might find himself open to risk where 

there are ongoing litigious proceedings against the seller (over and above the usual 

risks of such a position). Although the voidness contemplated by s34(3) is limited, it 

can, nevertheless, have an effect on assets now in the hands of the purchaser.  

It is clear that the possibility of ongoing litigious proceedings is yet another 

risk that must be considered in sale of business transactions; particularly large 

transactions. Ensuring that your due diligence and agreements mitigate that 

risk might save headache and heartbreak down the road.• 
 

Goodison is a Partner and Meadows an Associate with Cox Yeats.
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