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INTRODUCTION

2021 was a marked contrast to 2020 in the M&A sector.  
Marylou Greig, editor of without prejudice’s sister publication – 

DealMakers – says, in the Gold Medal issue 2021, that of the 472 deals 
announced in South Africa in 2021, the real estate sector made up a third 
of all deals recorded by DealMakers and was valued at R93 billion. South 
Africa’s deals mirrored those of the rest of the world, with technology 
making up a large proportion of the deals concluded. Financial services, 
mining and logistics accounted for 7% of deals concluded. Tech deals were 
valued at R200 billion – 22% of the total value of deals for the year – and 
Marylou observes that this was despite many deals having an undisclosed 
value, because 18 of the deals involved private equity firms and the parties 
are generally light on disclosure. 

On 31 December 2021, Reuters reported that according to their source, 
Refinitiv (the data and analytics company which was itself one of the 2021 
large deals – purchased by the London Stock Exchange Group for $27 
billion), global M&A for the year was up 64% (62 193 deals) from 2020, 
and the overall value was an historic figure of $5.8 trillion. Dealogic data 
showed that the previous record of $4.55 trillion was set in 2007. Refinitiv 
also reported that private equity-backed buyouts crossed the $1 trillion 
mark – yet another first. 

Figures indicate that almost half of global dealmaking came out of the 
US, and that the value doubled in 2021 to $2.5 trillion. The US Federal 
Reserve monetary policies ensured the stock market rally, and cheap 
financing meant that executives were able to go for bigger acquisitions. 

A KPMG survey reveals that business leaders believe their M&A appetite 
could be limited by a variety of factors in 2022, including high valuations, 
inflation, and a lack of attractive targets left to buy. Some investors believe 
a possible rise in the cost of capital and potential tax increases could 
hamper their dealings. In general, the macro and microeconomic factors 
that will be likely to affect M&A activity in 2022 are high valuations; 
economic variables, such as overall liquidity; strong competition for a 
limited number of highly valued targets; and supply chain factors. Over half 
of executives will look to acquire entire companies to help diversify their 
commercial portfolios, and executives say that almost 60% want to access 
new products, services and technologies. At the time that the survey was 
released, Russia had not yet invaded Ukraine, and the fall-out of that 
atrocity was obviously not factored in. 

PwC also reported that there was intense demand for technology, and 
for digital and data-driven assets. 

Skadden, Arps, Slate, Meagher & Flom reported that, in the UK, there 
was a substantially higher aggregate deal value – approximately £68 billion, 
compared with £36 billion in 2020. Deals valued at over £1 billion for 2021 
were almost double that of 2020, with 18 deals (or 32.7% of all deals), 
including two that lapsed. 

And European dealmaking was in keeping – Philipp Beck, EMEA head of 
M&A at UBS Group AG said in mid-December that data compiled by 
Bloomberg on M&A value in the region was on course for its best year since 
2007. The value of all pending and completed deals stood at $1.8 trillion 
which, he said, represents “almost two years in one”.  

The consensus pre-24 February was that while 2022 might not be quite 
as active, it would be a good year. • 
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Top Legal DealMakers down the years
By Deal Value     Edward Nathan & Friedland (R33,39bn) 
By Deal Flow       Edward Nathan & Friedland (54 deals) 

By Deal Value     Webber Wentzel Bowens (R147,80bn) 
By Deal Flow       Edward Nathan & Friedland (49 deals) 

By Deal Value     Sonnenberg Hoffmann Galombik (R31,68bn) 
By Deal Flow       Edward Nathan Friedland (50 deals) 

By Deal Value     Cliffe Dekker (R30,11bn) 
By Deal Flow       Java Capital (66 deals) 

By Deal Value     Edward Nathan & Friedland (R50,63bn) 
By Deal Flow       Java Capital (64 deals) 

By Deal Value     Webber Wentzel Bowens (R120,60bn) 
By Deal Flow       Java Capital (48 deals) 

By Deal Value     Bowman Gilfillan (R61,40bn) 
By Deal Flow       Werksmans (51 deals) 

By Deal Value     Webber Wentzel Bowens (R121,91bn) 
By Deal Flow       Werksmans (46 deals) 

By Deal Value     Werksmans (R195,21bn) 
By Deal Flow       Werksmans (42 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R281,82bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (70 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R153,86bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (60 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R104,73bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (77 deals) 

By Deal Value     Edward Nathan Sonnenbergs (R53,55bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (98 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R46,11bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (96 deals) 

By Deal Value     Cliffe Dekker Hofmeyr (R155,64bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (108 deals) 

By Deal Value     Webber Wentzel (R1,60tn) 
By Deal Flow       Cliffe Dekker Hofmeyr (79 deals) 

By Deal Value     Webber Wentzel (R195,44bn) 
By Deal Flow       Cliffe Dekker Hofmeyr (77 deals) 

Deal Value          Webber Wentzel (R216,30bn) 
Deal Flow            Cliffe Dekker Hofmeyr (82 deals) 

Deal Value          Cliffe Dekker Hofmeyr (R54,88bn) 
Deal Flow            Cliffe Dekker Hofmeyr (69 deals) 

Deal Value          Webber Wentzel (R50,86bn) 
Deal Flow           Webber Wentzel (52 deals) 

Deal Value          ENSafrica (R58,88bn) 
Deal Flow            Cliffe Dekker Hofmeyr (54 deals) 

Deal Value          Webber Wentzel (R269,63bn) 
Deal Flow            Cliffe Dekker Hofmeyr (59 deals) 

2000 
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2019 
2020 
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DealMakers’ 2021 rankings for South African law firms 

Mergers & Acquisitions 

General Corporate Finance

RANKINGS BY DEAL VALUE RANKINGS BY DEAL FLOW (ACTIVITY)

RANKINGS BY TRANSACTION VALUE RANKINGS BY TRANSACTION FLOW (ACTIVITY)

No    Company                                               Deal                             Market 
                                                                 Values R'm                       Share %

1           Webber Wentzel                                                         269 631                                         32,75% 
2           ENSafrica                                                                  151 538                                         18,41% 
3           Bowmans                                                                  121 373                                         14,74% 
4           Cliffe Dekker Hofmeyr                                                 117 634                                         14,29% 
5           Werksmans                                                                  51 671                                           6,28% 
6           Alchemy Law Africa                                                       43 352                                           5,27% 
7           DLA Piper                                                                    14 810                                           1,80% 
8           Vani Chetty Competition Law                                         14 559                                           1,77% 
9           Glyn Marais                                                                   8 821                                           1,07% 
10         Allen & Overy (South Africa)                                            6 292                                           0,76% 
11         Norton Rose Fulbright South Africa                                  4 484                                           0,54% 
12         CMS                                                                              3 902                                           0,47% 
13         Tugendhaft Wapnick Banchetti                                         3 752                                           0,46% 
14         Saltzman                                                                       2 317                                           0,28% 
15         Fluxmans                                                                       1 573                                           0,19% 
16         Nortons                                                                         1 443                                           0,18% 
17         Munro Smith Parker                                                       1 359                                           0,17% 

No    Company                              No of               Market                   Deal 
                                                      Deals               Share %             Values R’m 

1           Cliffe Dekker Hofmeyr                                59                            19,80%                         117 634 
2           Webber Wentzel                                          49                            16,44%                         269 631 
3           ENSafrica                                                  43                            14,43%                         151 538 
4           Bowmans                                                   32                            10,74%                         121 373 
5           Werksmans                                                25                              8,39%                           51 671 
6           Vani Chetty Competition Law                       13                              4,36%                           14 559 
7           Saltzman                                                   11                              3,69%                             2 317 
8           DLA Piper                                                    6                              2,01%                           14 810 
            Glyn Marais                                                 6                              2,01%                             8 821 
10         CMS                                                            5                              1,68%                             3 902 
            Tugendhaft Wapnick Banchetti                       5                              1,68%                             3 752 
            Nortons                                                       5                              1,68%                             1 443 
13         Norton Rose Fulbright South Africa                3                              1,01%                             4 484 
            Fluxmans                                                     3                              1,01%                             1 573 
            Falcon & Hume                                             3                              1,01%                                953 
16         Alchemy Law Africa                                       2                              0,67%                           43 352 
            Allen & Overy (South Africa)                          2                              0,67%                             6 292 

1           Webber Wentzel                                                      1 544 219                                         91,86% 

2           ENSafrica                                                                    55 245                                           3,29% 

3           Cliffe Dekker Hofmeyr                                                   45 943                                           2,73% 

4           Bowmans                                                                    14 446                                           0,86% 

5           Werksmans                                                                    9 136                                           0,54% 

6           Alchemy Law Africa                                                         4 680                                           0,28% 

7           DLA Piper                                                                      3 000                                           0,18% 

8           Baker McKenzie                                                             1 109                                           0,07% 

9           Eversheds Sutherland                                                        975                                           0,06% 

10         Herbert Smith Freehills South Africa                                    825                                           0,05% 

11         Falcon & Hume                                                                 412                                           0,02% 

            Poswa                                                                              412                                           0,02% 

            Tugendhaft Wapnick Banchetti                                            412                                           0,02% 

14         Bernadt Vukic Potash & Getz                                              160                                           0,01% 

15         Tonkin Clacey                                                                    156                                           0,01%

1           Webber Wentzel                                         26                            30,59%                      1 544 219 

2           Cliffe Dekker Hofmeyr                                 20                            23,53%                           45 943 

3           ENSafrica                                                  10                            11,76%                           55 245 

4           Bowmans                                                     9                            10,59%                           14 446 

5           Baker McKenzie                                            4                              4,71%                             1 109 

6           Werksmans                                                  3                              3,53%                             9 136 

            Bernadt Vukic Potash & Getz                          3                              3,53%                                160 

8           Herbert Smith Freehills South Africa               2                              2,35%                                825 

            Falcon & Hume                                             2                              2,35%                                412 

10         Alchemy Law Africa                                       1                              1,18%                             4 680 

            DLA Piper                                                    1                              1,18%                             3 000 

            Eversheds Sutherland                                   1                              1,18%                                975 

            Poswa                                                         1                              1,18%                                412 

            Tugendhaft Wapnick Banchetti                       1                              1,18%                                412 

            Tonkin Clacey                                               1                              1,18%                                156

No    Company                                         Transaction                       Market 
                                                                 Values R'm                       Share %

No    Company                              No of               Market             Transaction 
                                                Transactions         Share %             Values R’m 

DealMakers’ 2021 RANKINGS OF LAW FIRMS

M&A FEATURE DealMakers’ Annual Rankings
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in alliance with

•  South Africa Law Firm of the Year
    Chambers Africa Awards, 2021 & 2022

• ESG Initiative of the Year
    African Legal Awards, 2021

• Women Empowerment in the Workplace 
   Award (Overall Winner: Southern Africa)
    Gender Mainstreaming Awards, 2021

• M&A Firm of the Year: South Africa 
    International Financial Law Review Africa Awards, 2021

• Tax Firm of the Year: South Africa 
    International Tax Review EMEA Tax Awards, 2021

 

PRACTICE 
MAKES PERFECT



Myrle Vanderstraeten 
The Ansarada DealMakers Gala Awards held on 22 February was a 
particularly festive event. For the overwhelming majority it was the first 
such event they had attended since COVID-19 shut down the world in 
2020. A little of the ‘old normal’ was embraced by everyone. 

The resilience of the South African market and the record-breaking 
increased value in deals surprised many outside the sector.  

The award for Deal of the Year went to Vodacom for its acquisition 
of a 55% stake in Vodafone Egypt. This was the largest deal by value by 
a South African listed company. The legal advisers to the deal were 
Webber Wentzel and ENSafrica.  

The winner of the DealMaker of the Year award went to Lydia 
Shadrach-Razzino who is an executive with ENSafrica. Lydia is head of 
the private equity team and co-heads one of the largest teams in the in 
the Corporate and Commercial department. This is the first time the 
award has been won by a woman.   

This year the top five contestants for the individual DealMaker of the 
Year included two lawyers – Lydia Shadrach-Razzino and Jesse Watson of 
Webber Wentzel. 

The Legal Adviser of the Year Award by deal value went to Webber 
Wentzel and by deal flow it was Cliffe Dekker Hofmeyr that took the 
honours. Since the start of the DealMakers Awards in 2000, Webber 
Wentzel has achieved top place eight times. And Cliffe Dekker has taken 
first place by deal flow no fewer than 12 times since 2009. 

In the general corporate finance section, the Legal Adviser of the 
Year went to Webber Wentzel for both transaction value (R1,5trn) and 
flow (26 transactions) 

The Independent Panel for the 2021 subjective section of the 
DealMakers Awards comprised chairman Bernard Swanepoel, Phuti 
Mahanyele -Dabengwa and Nicky Newton-King. 
 
DealMaker of the Year Finalists: 
Lydia Shadrach-Razzino (ENSafrica) – Winner 

Ferdi Vorster (Rand Merchant Bank)  

Jesse Watson (Webber Wentzel) 

David Tudor (Naspers/Prosus Group) 
 
Deal of the Year Finalists: 
Vodacom’s acquisition of a 55% stake in Vodafone Egypt 
Telecommunications – Winner 

Heineken International’s acquisition of Distell  

Prosus/Naspers voluntary share exchange offer  
 
Private Equity Deal of the Year Finalists: 
Acorn Agri & Food/Ascendis Animal Health – Winner 

Ata Fund III Partnership/Manco spv acquisition of Respiratory Care Africa   

Everite – Lonsa and Legacy Africa acquisition 

MVM Holdings acquisition of the Sharks 
 
BEE Deal of the Year Finalists: 
Northam Platinum’s acceleration of the Zambezi BEE transaction – Winner 

Anheuser-Busch InBev’s SAB Zenzele Kabili BEE transaction  

Coca-Cola Beverages South Africa’s BEE transaction 

Exxaro Resources disposal of Exxaro Coal Central 
 
Business Rescue Transaction of the Year Finalists: 
Group Five – Winner 

Afarak Mogale  

Consolidated Steel Industries 

Fairmont Zimbali Resort 
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THE BEST OF THE BEST

DealMakers’ Annual Rankings

®

Top Legal Adviser (by deal value) was won by Webber Wentzel.  
Christo Els received the award from Marylou Greig

Johan Green and Verushca Pillay from Cliffe Dekker Hofmeyr received the award for Top 
Legal Adviser (deal flow) from Marylou Greig

Ince Individual DealMaker of the Year: Marylou Greig (DealMakers), Arie Maree (Ansarada), 
Lydia Shadrach-Razzino (ENSafrica) and Andile Khumalo (Ince)
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Brunswick Deal of the Year: Shaun van Biljon (Vodacom) Luqman Salasa (Vodacom),  
Marylou Greig (DealMakers) Diana Munro (Brunswick), Raisibi Morathi (Vodacom),  

Sanushka Chetty (Vodacom) and Arie Maree (Ansarada)

Exxaro BEE Deal of the Year: Marylou Greig (DealMakers), Arie Maree (Ansarada), Alet Coetzee 
(Northam Platinum), Mzila Mthenjane (Exxaro) and Paul Dunne (Northam Platinum)

Busines Rescue Transaction of the Year: Peter van den Steen (Metis Strategic Advisors),   
Marylou Greig (DealMakers), Arie Maree (Ansarada) and Patrick Birkett (Birkett Stewart McHendrie)

Catayst PE Deal of the Year: Marylou Greig (DealMakers), Carl Neethling (Acorn Private 
Equity), Arie Maree (Ansarada) and Johan van Zyl (Acorn Private Equity)

Ziyanda Ntshona received the award on behalf of Webber Wentzel for  
top BEE Legal Adviser (deal value)

Bowmans was awarded the top BEE Legal Adviser of the year (by deal flow).  
Tholi Gcabashe accepted the award

RANKINGS BY DEAL VALUE RANKINGS BY DEAL FLOW (ACTIVITY)
No     Company                                                   Deal                               Market 
                                                                      Values R'm                         Share %

1           Webber Wentzel                                                                34 586                                           32,30% 
2           Cliffe Dekker Hofmeyr                                                       33 314                                           31,11% 
3           Bowmans                                                                         13 223                                           12,35% 
4           ENSafrica                                                                        12 342                                           11,52% 
5           Werksmans                                                                        3 978                                             3,71% 

No     Company                                 No of                 Market                     Deal 
                                                          Deals                Share %               Values R’m 

1           Bowmans                                                        6                              17,65%                             13 223 
2           Webber Wentzel                                               5                              14,71%                             34 586 
3           Cliffe Dekker Hofmeyr                                      3                                8,82%                             33 314 
             ENSafrica                                                       3                                8,82%                             12 342 
             Werksmans                                                     3                                8,82%                               3 978 

BEE DEALS RANKINGS AND WINNERS
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ENSafrica M&A 3rd by Deal Flow

ENSafrica M&A 2nd by Deal Value

Bowmans M&A 4th by Deal Value

Webber Wentzel M&A 2nd by Deal Flow

Bowmans M&A 3rd by Deal Value

Cliffe Dekker Hofmeyr M&A 4th by Deal Value 
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ENSafrica GCF 3rd by Transaction Flow 

ENSafrica GCF 2nd by Transaction Value 

Webber Wentzel GCF 1st by Transaction Flow

Cliffe Dekker Hofmeyr GCF 2nd by Transaction Flow 

Cliffe Dekker Hofmeyr GCF 3rd by Transaction Value 

Webber Wentzel GCF 1st by Transaction Value
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THE IMPACT OF PUBLIC INTEREST ON M&A 
TRANSACTIONS IN 2022
D A R Y L  D I N G L E Y  A N D  E L I S H A  B H U G W A N D E E N

Over the past few years, the scope of public interest considerations in 
mergers has expanded more in South Africa than in any other jurisdiction 
globally. In 2022, dealmakers can expect an extensive and broad range of 
public interest conditions to be imposed on many mergers. 

The South African competition authorities are often praised, but also 
simultaneously criticised, for actively applying the public interest 
provisions contained in the Competition Act (89 of 1998). The provisions 
in the Act require an assessment of the effect a merger may have on a 
particular industry or on aspects such as employment, the ability of 
small/black-owned firms to compete, the ability of national industries to 
compete internationally, and the promotion of a greater spread of 

ownership. Although there is recognition that public interest has a 
fundamental role to play in addressing the incomparably high levels of 
inequality, poverty and unemployment in South Africa, the expanding 
scope of these provisions has become more difficult to predict, and this 
uncertainty is proving to be harmful for businesses in South Africa. 

For example, in 2021, two ground-breaking cases demonstrated that 
the competition authorities may apply public interest provisions in a more 
expansive manner. Firstly, the new public interest provisions of the South 
African Competition Amendment Act, which focus on B-BBEE ownership, 
led to the Burger King merger being prohibited solely on the basis of a 
reduction in historically disadvantaged persons (HDP) ownership. Although 
this transaction was ultimately approved by the Competition Tribunal, this 
was the first time in 20 years that a merger was prohibited on public 
interest grounds alone. 

Secondly, the Mediclinic Constitutional Court decision emphasised that 
competition law must be interpreted and applied with regard to the South 
African Constitution. In this matter, the Competition Commission 
(Commission) prohibited the merger between Mediclinic SA and Matlosana 
Medical Health Services, principally on the basis of public interest issues, 
and held that the Competition Appeal Court had failed to promote the 
object of s27 of the Constitution (the right of access to healthcare). 

In 2021, numerous other mergers were also approved subject to 
extensive public interest conditions, which were varied and not uniformly 
applied. Some examples of the types of such conditions imposed are set 
out below. 

• Ownership – many merger parties agreed to either enter into 
transactions with, or sell shares to, B-BBEE shareholders, or to 
maintain certain levels of HDP ownership, as well as set up employee 
share ownership schemes. These conditions are motivated by the 
authorities’ continued reliance on certain objectives of the 
Competition Amendment Act aimed at addressing high levels of 
economic concentration and the skewed ownership profile of the 
South African economy. 

• Employment – moratoriums on retrenchments, the creation of new 
jobs, commitments to maintain aggregate employment levels and 
training commitments (including setting up learnerships and providing 
bursaries). 

• Procurement – commitments to procure products from local small, 
micro and medium-sized enterprises (SMMEs) and HDP suppliers. 

BhugwandeenDingley 

Amendments to the merger filing forms will 
also likely be finalised in 2022 – following 
this, firms will have to provide extensive 
information about the effect of the merger on 
all public interest considerations, as well as 
more detailed information on their proposed 
transactions. 
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• Investment – commitments to invest in localisation 
initiatives, programmes to support and develop 
SMMEs and firms controlled by HDPs, training, the 
creation of new outlets/facilities, and reskilling. 

 
The Commission also imposed conditions 

relating to broader issues, which 
arguably also fall under the public 
interest purview, such as 
sustainability. For example, the merger 
involving the acquisition by Air Liquide of 
16 air separation units owned by Sasol 
was approved subject to a commitment 
by the parties that they will target a 
reduction in carbon emissions 
associated with the target assets by 
30% within 10 years. 

Given the broad 
scope of public 
interest conditions, it is 
anticipated that public 
interest conditions will 
continue to feature 
prominently in 2022. B-
BBEE/HDP ownership is 
of particular concern to 
the competition 
authorities. However, there is very 
little guidance as to how the Commission will interpret and weigh up the 
ownership provision in future, particularly whether absolute 
ownership/empowerment shareholder levels must be maintained. 

There will also be a continued focus on how merger parties can 
contribute to the growth of SME and HDP firms and localisation initiatives. 
More conditions related to local procurement and supply commitments, 
the creation of new jobs and development funds can also be expected. 
These conditions have numerous effects, ranging from the timing of the 
proposed transaction to the way the business of the merged entity is 
ultimately conducted. 

Amendments to the merger filing forms will also likely 
be finalised in 2022 – following this, firms will have to 
provide extensive information about the effect of the 
merger on all public interest considerations, as well as 
more detailed information on their proposed 
transactions. The proposed amendments would 

require a move away from the current reactive 
approach of merger parties responding to 

information requests, to one where 
parties are more proactive in 
providing detailed public interest 

and transaction-related 
information upfront. 

It is likely that as public interest 
and competition law become more 

infused, many complicated issues 
will arise. Although competition 

authorities, as well as third parties 
such as trade unions and competitors, 
may legitimately raise public interest 
issues, the competition authorities 
should adopt a cautious approach when 
applying these provisions to 
uncontentious mergers with no 
competition issues, which will have no 
effect on market participants or the 

market itself. It will also be very important 
for merger parties to make the competition 

authorities alive to the commercial realities 
and reasonings behind certain transactions; for example, the interests of 
HDP shareholders wishing to realise a return on their investments. 
Accordingly, there is a dire need for guidelines to create legal and business 
certainty, failing which investment in South Africa may potentially be 
curtailed.• 

 
Dingley is a Partner and Bhugwandeen  

Senior Knowledge Lawyer at Webber 

Wentzel.
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CONTEXT IS KING WHEN IT COMES TO 
M&A TRENDS
D A V E  P I N N O C K

When a new year comes around, M&A practitioners are often asked to 
discuss trends in the market. Nowadays, this is always coupled with a 
request for a fresh view on what the pandemic has meant and will mean 
for deal-making. In my experience, the starting point for identifying trends 
is contextualisation. 

So, let's consider the context: using the DealMakers public deal flow 
measures, as you might expect, M&A activity improved in 2021 from 
2020. Some caution is warranted in that DealMakers only reliably 
measures the overall market in public deals, and there are many non-
public deals not notified to DealMakers. However, it still remains the best, 
although incomplete, proxy we have for the total M&A market volume in 
South Africa. The 2020 calendar year (411 deals) is a shockingly low base 
though, given the effects of the first unprecedented worldwide lockdowns 
and the associated economic consequences. However, consider pre-
COVID: in 2019, there were 488 deals; in 2018, 525 deals; and in 2017, 
548 deals. So, one overall trend is that the South African M&A market was 
suffering a nasty downturn before COVID even swaggered up to bully the 
global economy out of its lunch money. In that sense, 2021 (483 deals) 
even in the context of the continued pandemic, begins to feel like the start 
of a recovery, particularly the strong fourth quarter.  

That’s one trend contextualised, but is it the whole view? Of course not. 
Perspective tends to shift if the camera draws back a bit further. The 

2021 year was one for the record books for M&A globally. Not just a record 
gain from 2020, but a record year all by itself (PWC Global M&A Industry 
Trends: 2022). The M&A market worldwide has been booming to new 
heights, despite the ongoing pandemic. In that context, as might be 
expected, given the general state of its economy 
and political stagnation, South Africa is lagging.  

There is always an argument to be made that 
corporate activity movements in Europe and the 
US (and increasingly other parts of the globe) 
arrive in South Africa with a bit of a time lag. The 
thinking goes something like this: capital is 
deployed in those markets and as it chases 
returns, it pushes up asset prices until the 
returns are not as easy to come by; the capital 
then overflows into other markets, where the 
asset prices have not yet reached the same 
heights. Thus, a protracted M&A boom in bigger 
jurisdictions should overflow into markets like 
South Africa.  

It should logically follow that the trends in 
those other markets should be broadly reflected 

here when the overflow reaches us. Anyone fancy a SPAC for a fintech 
play? 

Does all of this mean that the boom times are just around the corner? 
The anecdotal evidence could easily lead a glass-half-full observer to 
reach quite a cheerful conclusion. Some of this is, no doubt, new year 
hopefulness, as South Africa bobs up from under a nasty COVID wave and 
people start to trickle back into their eerily quiet offices a few days a week. 
But there does seem to be a real feeling of (admittedly, still cautious) 
optimism around. 

Life in the pandemic has taught us some valuable lessons, if we take 
heed:  

• Dealmaking continues through the most challenging of circumstances, 
and sometimes because of the most challenging of circumstances;  

• We are more resilient than we realised; and 

• The world continues to turn.  
 

Also, and perhaps the most important context of all: we are not great at 
identifying the fabled trends we keep looking for. During the scary days of 
the first lockdown, it was widely thought that there would be many more 
distressed sales than actually happened. We anticipated that transaction 
flow would be more depressed than it actually turned out to be. We 
thought that there would be more foreclosures, more emergency equity 
capital raises, more equity holders sitting tight to wait out the COVID 
storm. All those things happened, but not to the extent predicted, and 
often much later than we anticipated. Our predictions were affected by 
that most human of things: the emotions of the moment. 

Pinnock

When a new year comes around, 
M&A practitioners are often asked 
to discuss trends in the market. 
Nowadays, this is always coupled 
with a request for a fresh view on 
what the pandemic has meant and 
will mean for deal-making. In my 
experience, the starting point for 
identifying trends is 
contextualisation.
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Of course, it is those emotions that bubble up as the next geopolitical 
catastrophe invades Ukraine and the front pages. Like the pandemic, the 
terrible human consequences deserve our attention, our outrage and our 
emotions, but we need to realise that our assessment of the effects of 
such things on M&A markets needs a bit more distance. 

So perhaps the best thing to do is to temper both optimism and 
pessimism, acknowledge that we work in an environment noisy with news, 

pushed and pulled by a multiplicity of variables and, in the words of the 
meme, just keep calm and carry on. • 

 
Pinnock is a Director in the Corporate & 

Commercial practice and Co-Head for the 

Private Equity sector at Cliffe Dekker Hofmeyr, 

incorporating Kietie Law (Kenya).

REGULATED COMPANIES: IF IT AIN'T 
BROKE, DON'T FIX IT
Y A N I V  K L E I T M A N

It is probably fair to say that one of the areas of the Companies Act (71 of 
2008) (Companies Act) which has been in the most desperate need of a 
revisit is the applicability of takeover law in the private company sphere. As it 
stands, in terms of s118(1)(c)(i) of the Companies Act, read with regulation 
91 of the Companies Regulations, 2011 (Regulations), a private company is a 
"regulated company", and is therefore subject to takeover law if more than 
10% of its securities (as defined for takeover law purposes – s117(1)(j)) were 
transferred amongst unrelated persons in the 
past 24 months. 

And that's it. No regard is had for the size of 
the private company or the number of its 
shareholders. A small fish and chips shop would 
be subject to takeover law (when an affected 
transaction is undertaken, such as a sale of its 
business under s112) by virtue of the mere fact 
that there happened to be a transfer of more than 
10% of the company's shares in the past two 
years, amongst unrelated persons.  Conversely, a 
private company with billions of rands in assets 
and/or revenue, with numerous shareholders 
(notably, under the Companies Act, there is no 
limitation on the number of shareholders a 
private company may have) would not be subject 

to takeover law merely because none, or at least 10% or less, of its shares 
were dealt with in the past two years. This test, and the outcomes of it, never 
really made any sense. It has been vaguely understood, by some, that the 
current test attempts to catch those private companies that have 
demonstrated a "trading activity" in their securities which is comparable to 
public/listed companies. But even if that could be argued to be a rational 
basis to include private companies as regulated companies (one 

Kleitman

The proposal is that a private 
company will be subject to takeover 
law if it has ten or more "direct or 
indirect" shareholders and the 
company meets certain financial 
thresholds with regard to asset 
value or turnover, as will be 
prescribed in the Regulations.
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nevertheless seriously doubts whether 10% is an appropriate threshold in 
this regard, and surely the number of trades should also be looked at), it 
seems clear that something fundamental is missing from the test: surely the 
size of the company and the number of its shareholders are amongst the 
most important factors to consider. 

The Takeover Regulation Panel (TRP) has, as a result, been inundated over 
the years with applications for exemptions under s119(6) in respect of private 
companies undergoing affected transactions. The existing test for regulated 
companies would reach its most bizarre logical extension in the case of, for 
instance, intra-group restructurings. One of the steps would perhaps be a 
transfer by a minority shareholder of (more than 10% of) the shares in a group 
company – it may well be a shell company – which at that moment activated the 
company as a "regulated company", with the next and immediate step, intra-day, 
entailing one or other "affected transaction" as listed in s117(1)(c) (such as an 
acquisition of all of the shares in that company, or a transfer of all its assets). 
The question would be whether the parties need a TRP dispensation to 
implement this restructuring. It indeed seems absurd that the TRP should be 
involved in such matters, but be that as it may, based on a literal reading of the 
Companies Act, the parties typically do approach the TRP ex abundanti cautela, 
with unanimous waivers of shareholders in hand, and obtain a dispensation 
ruling. "What a waste of time", many practitioners would lament.  

When looking back at the criteria for including private companies in terms 
of the old Securities Regulation Panel's Code on Mergers and Takeovers (SRP 
Code) which prevailed under the previous Companies Act, 1973, and reading 
that with the latest proposed changes to s118 of the Companies Act, the 
adage, "if ain't broke, don't fix it" rings out. The SRP Code provided that a 
private company needed to have more than R5 million of share capital or loan 
capital, and at least ten beneficial shareholders – both legs had to be met. 
The latest draft of the Companies Amendment Bill proposes to overhaul 

118(1)(c)(i) in a way which harks back to the SRP Code. The proposal is that a 
private company will be subject to takeover law if it has ten or more "direct or 
indirect" shareholders and the company meets certain financial thresholds 
with regard to asset value or turnover, as will be prescribed in the Regulations. 

This is certainly a great step in the right direction, but some refinement of 
the drafting will undoubtedly be required. The notion of a "direct or indirect" 
shareholding by a "shareholder" is unfortunately confusing and arguably self-
contradictory. By definition, in terms of s1 of the Companies Act, a 
"shareholder" is the registered holder: surely a "shareholder" can only have a 
"direct" shareholding. What, precisely, is an "indirect shareholding"? The 
presumed intention is that if Company A is the registered holder of shares in 
Company B, but is a nominee company of X and Y, or X and Y are the 
beneficial holders (owners) of the shares in Company B (perhaps along the 
lines of the test set out in s56), X and Y must be counted as shareholders of 
Company B (but then surely Company A must not be counted, as it is a mere 
nominee). The problem, of course, is that we often use the term "indirect 
shareholding" in a wider commercial or colloquial sense as follows: We would 
probably say that if X and Y each hold 30% in Company A, and Company A 
holds 50% in Company B, X and Y each have an "indirect shareholding" of 
15% in Company B. The drafter probably (hopefully) does not intend to count 
X and Y as "indirect" shareholders of Company B in this scenario.   

Thus, some work needs to be done on this aspect, but what is promising 
is that the direction is certainly towards a more satisfactory and logical 
regime for the regulation of private companies 
under takeover law.• 

 
Kleitman is Director, Corporate & Commercial, 

Cliffe Dekker Hofmeyr Inc. incorporating Kieti 

Law LLP (Kenya). 

ARE REPAYMENTS OF SHAREHOLDER LOANS BY 
A COMPANY CONSIDERED “DISTRIBUTIONS” 
UNDER THE COMPANIES ACT, 2008?
N I K H I L  B H O G A L

To the extent that the answer to this query is in the affirmative, the relevant 
company will need to satisfy the solvency and liquidity test set out in s4 of the 
Companies Act, 2008, as s46(1)(b) of the Act contemplates that a company 
cannot make any proposed distribution unless it reasonably appears that the 
company will satisfy the Solvency And Liquidity Test immediately after 
completing the proposed distribution.   

As a starting point to whether the repayment of shareholder loans by a 
company is to be considered a distribution under the Companies Act, it is 
necessary to consider the definition of the term “distribution”, as provided for 
in s1 of the Companies Act. 

The Companies Act defines “distribution” as:  
“ …a direct or indirect –  

(a) transfer by a company of money or other property of the company, 
other than its own shares, to or for the benefit of one or more holders 
of any of the shares, or to the holder of a beneficial interest in any 
such shares of that company, of that company or of another company 
within the same group of companies, whether –  
(i) in the form of a dividend; 
(ii) as a payment in lieu of a capitalisation share, as contemplated 

in section 47; 
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(iii) is consideration for the acquisition –  
(aa) by the company of any of its shares, 

as contemplated in section 48; or 
(bb) by any company with the same 

group of companies, of any shares 
of a company within that group of 
companies; or 

(iv) otherwise in respect of any of the shares 
of that company or of another company 
within the same group of companies, 
subject to section 164(19); 

(b) incurrence of a debt or other obligation by a 
company for the benefit of one or more 
holders of any of the shares of that company 
or of another company within the same 
group of companies; or 

(c) forgiveness or waiver by a company of a debt or other obligation owed 
to the company by one or more holders of any of the shares of that 
company or of another company within the same group of companies. 

 
but does not include any such action taken upon the final liquidation of the 
company.   

In the context of the repayment of a shareholder loan by a company, sub-
sections (b) and (c) of the definition of the term “distribution” are clearly not 
applicable. 

The applicability of the provisions of sub-section (a) of this definition is not 
as clear.  Sub-section (a), requires, that for there to be a distribution, there 
should be – 
1. a direct or indirect transfer of money; 
2. by a company; 
3. to or for the benefit of a shareholder of that company; 
4. whether by means of a – 

a. dividend; 
b. payment in lieu of a capitalisation share;  
c. as consideration for the acquisition (i) by the company of its own 

issued shares, or (ii) by any company within the same group of 
companies of any shares of a company within that group of 
companies; or 

d. otherwise in respect of any shares of that company. 
 
In this regard, the repayment of a shareholder loan by a company is 

undoubtedly a direct transfer of money by a company to or for the benefit of a 
shareholder of that company. However, such a payment is not by means of any of 
the instances contemplated in sub-sections (a)(i) – (iii) as such a payment is not:  
1. a dividend; 
2. a payment in lieu of a capitalisation share; or 
3. as consideration for the acquisition (i) by the company of its own issued 

shares, or (ii) by any company within the same group of companies of any 
shares of a company within that group of companies. 

 
The question then arises as to whether the repayment of a shareholder 

loan by a company is a direct transfer of money by a company to a 
shareholder of that company, “otherwise in respect of any of the shares of 
that company”, as contemplated in sub-section (a)(iv). 

Whilst a shareholder loan is recognised as such in the books of account 
of the relevant company, a shareholder loan is a debt of the company. 
Accordingly, any repayment of such amount is a repayment by the company 
of a debt, similar to how a company may repay any other debt, so the 

repayment of a shareholder loan is a repayment of an amount by a debtor to 
a creditor and cannot be considered to be a payment by the company to a 
shareholder “otherwise in respect of any of the shares of that company”. 

In conclusion, any repayment of a shareholder loan by a company cannot 
be considered a distribution under the Companies Act, as the payment has a 
different origin than a distribution under sub-section (a) of the definition of the 
term “distribution”. The payment by the company in this instance, is made to a 
creditor of the company, and the fact that the creditor happens to hold shares 
in the company is irrelevant, as such a payment does not fall within the four 
distinct categories contemplated in the definition of the term, “distribution”. • 
 
Bhogal is a Senior Associate at NSDV.

Bhogal

As a starting point to whether the 
repayment of shareholder loans 
by a company is to be considered 
a distribution under the 
Companies Act, it is necessary to 
consider the definition of the 
term “distribution”, as provided 
for in s1 of the Companies Act.

The question then arises as to whether the 
repayment of a shareholder loan by a company 
is a direct transfer of money by a company to a 
shareholder of that company, “otherwise in 
respect of any of the shares of that company”, 
as contemplated in sub-section (a)(iv).
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M&A INSURANCE TO THE RESCUE – AN  
EFFECTIVE TOOL TO INCREASE M&A ACTIVITY? 
S T U A R T  R O U X  

The COVID-19 pandemic generated a substantial downturn in economies 
worldwide. Although the disruptive impacts have been less severe for some 
jurisdictions, the reach of the pandemic on global economies is expected to 
extend well into 2022. Unprecedented times do, however, create 
opportunities and, as many economies begin to recover from the pandemic, 
merger and acquisition (M&A) activity is once again at the forefront of the 
minds of many company executives as they move on from recovery mode to 
thrive in the new normal.  

As the world begins to acclimatise to the COVID-19 pandemic, investment 
in South Africa, and Africa as a whole, is slowly recovering, with an expected 
rise in demand for commodities, new opportunities due to global value chain 
restructuring, and the approval of key projects 
along with the impending finalisation of the 
African Continental Free Trade Area agreement’s 
Sustainable Investment Protocol. All this could all 
lead to investments in Africa picking up greater 
momentum during 2022. 

Leaders of organisations are likely to sharpen 
their inorganic growth strategies by exploring a 
range of options, including traditional mergers, 
acquisitions and divestitures. However, with the 
pandemic still looming large, many organisations 
are more sensitive than ever to risk exposure 
when conducting a merger or acquisition and, in 
the fast paced and high stakes environment of 
M&A, dealmakers are now faced with unique and 
growing exposure.  

This is where the utilisation of a specialised 
risk mitigation tool, such as M&A insurance, can be of great value to M&A 
transactions to allow a transaction to progress smoothly.  

 
The impact of COVID-19 on M&A activity 
The COVID-19 pandemic had a material impact on global M&A activity. On a 
large scale and in a short period, thousands of businesses have suffered 
catastrophic losses or have cut back their operations significantly; thousands 
of employees have lost their jobs; consumer spending has been drastically 
reduced; and supply chains have been disrupted. 

All these factors have resulted in a decrease in M&A deals and activity and, 
unlike crises in the past, the pandemic brought about a sea change in the way 
in which M&A transactions are developed and negotiated. With most of the 
principal players working remotely, the effective use of new and creative 
collaborative tools, technologies and techniques have become more critical, 
as purchasers, sellers, providers of M&A financing, and their respective legal 

and financial advisers grapple to adjust to the changed environment. 
A further consequence of the COVID-19 pandemic is that the executives of 

companies, who typically would have been strategic buyers, have been forced 
to redirect the focus and energy of their teams toward the immediate health 
of their own companies, and away from longer term goals that include 
pursuing growth through merger or acquisition strategies.  

The cumulative effect is that purchasers and their boards of directors are now 
more cautious than ever, and internal justifications for dealmaking in a COVID-19 
environment need to be more compelling. The terms of M&A transactions will 
additionally take longer to negotiate as purchasers will seek to shift more closing 
risk and risk of breaches of warranties and indemnities to the sellers.  

The benefits associated with M&A insurance 
When initiating a transaction, the parties often believe that their particular 
deal may be a ‘perfect fit’. The reality, however, is that any transaction of 
significant scale will always contain unknown elements and unforeseeable 
risks. Despite conducting thorough due diligence processes, the unknowns 
remain until the dust settles – long after the deal is closed. 

To help address the potential impacts of both pre- and post-close risks, 
the parties to a transaction can turn to M&A insurance as a transactional risk 
mitigation solution, which can be used to enhance or facilitate a transaction 
by transferring certain risks away from the contractual agreements between 
the parties, and placing such risks into the insurance market. 

M&A insurance will typically include warranty and indemnity insurance, 
which will cover warranties provided by the seller in a transaction, to cover a 
broad range of matters such as the right and title to shares, property, 
employment and intellectual property. M&A insurance, in this context, will 

Roux 

Leaders of organisations are likely 
to sharpen their inorganic growth 
strategies by exploring a range of 
options, including traditional 
mergers, acquisitions and 
divestitures. 
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provide cover to either the purchaser or the seller to cover breaches of 
warranties and indemnities provided by the seller during the course of the 
transaction.  

M&A insurance can also include cover for an identified tax issue which 
has the potential to cause disagreement between the parties to the 
transaction, particularly during the negotiation phase, when it comes to 
determining the gravity and quantum of such an issue. The implementation 
of M&A insurance in this context can effectively ring-fence the tax issue and 
remove it from the negotiations between the parties.  

During the course of an M&A transaction, the purchaser and the seller 
often have different views on the potential impact that a contingent liability 
may have. M&A insurance can be used to ring fence the issue, and to provide 
the purchaser and the target company with certainty as to the cost, in the 
event that a liability materialises.   

Property title risks can also be covered by M&A insurance, to protect 
against any loss arising from defects or failure of the title to the property or 
the shares of the acquired entities that hold the assets. This cover can be 
used to transfer the risks associated with the titles to such assets to a third-
party insurer, away from the transactional agreements.  

Lastly, cybersecurity presents an area of extensive risk when conducting any 
merger or acquisition. Companies of all sizes have experienced data breaches, 
and the categories of cyber-attacks are multiplying, as are the types of 
attackers, which include hacktivists and criminal enterprises. This is coupled 
with the fact that even the best due diligence may not uncover the full extent of 
a target company’s cyber risks, owing to the rapid growth in the number and 
types of sophisticated cyber-attacks. Parties to a transaction can turn to M&A 
insurance, which incorporates cyber insurance, to mitigate such risks.  

 
M&A insurance within the South African insurance landscape 
In the latter part of 2021, the Financial Sector Conduct Authority published 
for comment, draft amendments to the Policyholder Protection Rules 
prescribed under the Long-Term Insurance Act (52 of 1998) and the Short-
Term Insurance Act (53 of 1998). These draft amendments include, amongst 
other things, an amendment to the definition of ‘policy’ such that the Short-

Term Insurance Act Policy Holder Protection Rules will now also apply 
commercial lines policies, regardless of the turnover of such a business.  

With the introduction of the Insurance Act (18 of 2017) on 1 July 2018, 
together with the proposed amendments to the Policy Holder Protection 
Rules, the time is ripe for more insurers to begin offering M&A insurance 
products in South Africa. The time is also ripe for more South African 
businesses to consider M&A insurance, in light of the added protection it may 
afford them in terms of the amendments to the Policy Holder Protection 
Rules.  

It is, however, important to bear in mind that the construction of M&A 
insurance policies is not without its challenges, and it would be wise for 
insurers to tailor M&A insurance products to cover, within carefully defined 
limits, the unique risks which arise in M&A transactions. 

 
The potential of M&A insurance to promote M&A activity 
As M&A deals and activity begin to increase, if certain risks are not identified 
in the due diligence process of an M&A deal, this could create liability issues 
for the purchaser, together with potential surprises not catered for in the 
transactional agreements, which may result in unanticipated financial 
exposure.  

M&A insurance can provide sophisticated buyers and sellers with a 
comprehensive tool that reduces risk and assists them in reaching their 
transaction goals faster, and with fewer headaches. Therefore, M&A 
insurance has the benefit of mitigating risk for the transacting parties and 
creating shareholder value, as well as enhancing the allocation of risk 
between the parties to the transaction, or allowing for specific risks to be 
ring-fenced from the transaction negotiations.  

M&A insurance can be an effective tool for stimulating M&A activity as 
economies begin to recover from the COVID-19 pandemic, and can, 
therefore, “come to the rescue” as it has the potential to increase the 
number of M&A transactions taking place in South Africa by providing an 
effective risk mitigation tool to the parties of a transaction.• 

 
Roux is a Senior Associate with VDMA.

WHAT’S GOOD FOR THE GOOSE IS 
GOOD FOR THE GANDER? 
C R A I G  A T K I N S O N  A N D  M E L I S S A  M T O L O

 Reappraising Section 164 of the Companies Act 
Shareholders’ growing tendency to campaign for particular corporate actions, 
or to influence fundamental transactions, has put a spotlight on the legal 
vacuum regarding the interpretation of s64 of the Companies Act (71 of 
2008). Two recent cases attempt to create legal certainty on the intent and 
application of the appraisal rights remedy in s164. 

In BNS Nominees v Zeder Investments [2021] ZAWCHC 263 (Zeder), Nel 

AJ remarked, “Given that the appraisal rights remedy is relatively new to 
South African company law, no significant body of jurisprudence has been 
developed to serve as a guide to determining the fair value of shares” and in 
Hoogeveld Boerderybelleggings v TWK Agricultural [2021] A28-2020 (ML) 
(TWK) Langa J admitted, “I could not find any South African case law 
authority dealing with the interpretation and application of section 164 [of 
the Companies Act]”.   
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Despite the lack of South African jurisprudence on the interpretation of 
s164, both these cases provide significant elucidation on the practical 
application of s164. However, it is too early to tell whether these cases will 
become the locus classicus on shareholder appraisal rights. 

The appraisal right in s164 of the Companies Act permits a dissenting 
shareholder, in specified circumstances, to force the target company to 
repurchase its shares at a price which constitutes the “fair value” of the 
shares. A dissenting shareholder may invoke the appraisal right in respect of: 
(a) the entering into of a merger or scheme, or the sale of all or a greater part 
of a company’s assets or undertaking; and (b) amendments to the 
company’s memorandum of incorporation that alter the preferences, rights, 
limitations or other terms of any class of shares which will have a materially 
adverse effect on the rights or interests of the holders of that class of shares. 

A dissenting minority shareholder who is unable to prevent a transaction 
she disagrees with is therefore afforded an opportunity to exit the company. 
Section 164 sets out a lengthy and mechanical protocol which dissenting 
shareholders must follow to invoke the appraisal rights. However, the starting 
blocks for any shareholder wishing to trigger the appraisal rights remedy are: 
1. the shareholder must have notified the company of its objection to the 

resolution to approve the action or transaction; and 
2. the shareholder must have voted against the resolution (which was 

nonetheless approved) and complied with the procedural requirements to 
demand that the company buy back its shares for fair value. 
In Zeder, the first respondent, Zeder Investments Limited (ZIL), issued a 

circular to its shareholders regarding the disposal of all its shares in Pioneer 
Foods, which ultimately triggered appraisal rights for dissenting shareholders 
in terms of s164. The applicants in the matter (i.e. the dissenting 
shareholders) disputed the valuation methodology utilised by ZIL and the 
resultant value attributed to the shares. The applicants’ claim was pursuant to 
s164(14) of the Companies Act, in terms of which they asked the court to 
determine the fair value of the first applicant’s shares. The Companies Act 
does not define “fair value” and, therefore, it was up to the court to attribute 
meaning to this term and decide whether: (i) on the first score, the results of 

ZIL’s valuation resulted in fair value; and (ii) on the second score, if ZIL’s 
valuation did not result in a fair price of the applicant’s shares, how fair value 
should have been determined. Nel AJ ultimately held that there is not one 
methodology for determining a fair price and, as a general principle, it is 
necessary to take into account all the relevant factors when determining a fair 
price, such as: 
1. in terms of s164(16) of the Companies Act, the trading price of the shares 

immediately prior to the adoption of the resolution giving rise to the s164 
appraisal rights, if the company is a listed company; 

2. the history behind the adoption of the aforementioned resolution; 
3. the opinions regarding the value of the shares expressed by relevant 

expert(s) engaged by the parties and/or an appraiser appointed by the 
court, as envisaged in s164(14) of the Companies Act; and 

4. any other circumstances which the court might find to be relevant in light 
of the facts. 

 
Nel AJ correctly held that whilst it is trite that shareholders will always look 

to maximise the value of the shares, the legislature did not intend to devise a 
test for ‘fair value’ that has the effect of enriching or impoverishing a 
shareholder by forcing them to accept more or less than the fair value of their 
shares. In our view, the inescapable conclusion then must be that the 
legislature intentionally did not prescribe a definition for ‘fair value’ in the 
Companies Act because there are numerous factors that will be relevant for 
one company that may not necessarily be relevant for another. 

Having considered the factors set out above, the court made an order for, 
inter alia, the appointment of an appraiser in terms of s164(15)(c)(iii)(aa) of 
the Companies Act, subject to the conditions set out therein. The rationale 
behind the court’s decision is twofold: (a) judges may not have the expertise 
required to determine appropriate methodologies regarding the valuation of 
shares, and the assistance of an independent appraiser is necessitated and; 
(b) given that the Companies Act does not contain a “market-out” exception – 
an American concept which provides that if a company’s shares are publicly 
traded, its dissenting shareholders do not have an appraisal right and must 

Mtolo Atkinson 

The courts’ approach in assessing s164 
relied not only on Canadian and American 
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interpretation that sought to balance the 
substance of s164 with the form of the 
section.
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sell their shares in the open market – s164(9) is deliberate in stating that a 
dissenting shareholder ought to be paid the fair value of the shares, as 
opposed to the market value of the shares. 

In TWK, certain shareholders of TWK Agriculture Holdings (Pty) Ltd sought 
to invoke their appraisal rights in terms of s164(5)(a)(ii) in respect of certain 
amendments to the memorandum of incorporation of TWK Agriculture which 
had the effect of materially and adversely affecting the preferences, rights, 
limitations, interests and other terms of the shares that they held. TWK 
Agriculture asserted that the use of phrases such as ‘any class of its shares’ 
or ‘of that class of shares’ and ‘of a class of shares’ in s164 and 37(8) of the 
Companies Act should direct the court to utilise a restrictive approach in the 
interpretation of s164 to determine that appraisal rights are only available 
where a company has more than one class of shares. The court, favouring a 
contextual approach, found that the legislature did not intend to deny 
shareholders their appraisal rights where a company has a single class of 
shares, as is in casu. 

The courts’ approach in assessing s164 relied not only on Canadian and 
American jurisprudence, but also on a mode of interpretation that sought to 
balance the substance of s164 with the form of the section. 

Given the novelty of the appraisal rights remedy in South African law and 
the increase in shareholder activism, in line with global trends, it begs the 

question why the Companies Amendment Bill, 2021, did not deal with any 
amendments to s164. In our view, the legislature correctly did not propose 
any amendments because: 
1. The definition of fair value: each assessment of what constitutes fair 

value will turn on its own set of facts, and elements that are critically 
important in one scenario may be irrelevant in another. Accordingly, there 
is no ‘one-size-fits-all’ – nor should there be one. It is for this very reason 
that s164 specifically empowers the court to appoint an appraiser. 
Therefore, the methodologies employed in the determination of fair value 
in the context of Zeder (once the matter is set down for hearing after the 
court-appointed appraiser has delivered its report to the court) will not 
necessarily be applicable to every single scenario; and 

2. The right to exercise appraisal rights: the Companies Act is clear that all 
dissenting shareholders are entitled to invoke appraisal rights, and it would 
be absurd to deny a minority shareholder an appraisal right where a 
company only has one class of shares. The TWK case is important because 
it puts this beyond doubt.  For that reason, there is no need for the 
Companies Amendment Bill, 2021, to have dealt with this alleged gap in the 
law.• 

 
Atkinson is a Partner and Mtolo an Associate with White & Case (South Africa).

AFRICA RISING OR IN LIMBO?
F A I Z  N A C E R O D I E N

Initially, I had a clear idea of what I wanted to write about in this article. I 
mulled over the topic for a while and just as I was about to start typing, the 
unthinkable happened – Russia invaded its neighbour, Ukraine. While trying 
to decipher the geopolitical reasons for the events that unfolded this past 
week, as explained by self-proclaimed experts on Twitter, I wondered how this 
would affect the economies of Africa as a whole, 
and South Africa specifically.  

Before these events, things were looking up for 
Africa. Mergers and corporate activity last year 
surged ahead, driven by deals that were delayed, 
or a renewed investment appetite for the African 
market. Minister of Finance, Enoch Godongwana, 
touted the South African economy to grow by 2%. 
The All Share 40 Index was (year-on-year) on an 
upward trajectory, and the South African/USD 
exchange rate held firmer than expected. All this 
despite the South African unemployment and 
consumer credit reaching unprecedent high 
levels. A Reuters article written by Patrick Werr on 
22 January and published in Nasdaq was 
headlined, ‘Egypt economy forecast to grow 5.2% 

in year to June, 5.5% in 2022/23’. It is anticipated that the Nigerian economy 
will also recover. 

According to Partech’s 2021 Africa Tech Venture Capital Report, the 
venture capital injection into Africa last year was at a record high, focused 
largely on tech companies. This injection of capital will undoubtedly boost 

Nacerodien

Africa is a diverse and complex 
continent, with complex cultures 
and regional political dynamics. So, 
it’s only natural to think that African 
problems can only be solved by 
Africans. However, given the 
continent’s limited access to capital, 
this is practically impossible. Foreign 
direct investment is crucial for 
economic growth and job creation. 
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economies and employment, but at what cost? Investment from oversees 
venture capitalists means that there will be some form of revenue extraction 
out of Africa and an imposition of foreign ideology on local businesses. This 
has been criticised heavily in some African countries, where the injection of 
foreign funding sometimes inadvertently muddies the waters of the 
objectives of the investors and the businesses that they are funding.  

Africa is a diverse and complex continent, with complex cultures and 
regional political dynamics. So, it’s only natural to think that African problems 
can only be solved by Africans. However, given the continent’s limited access 
to capital, this is practically impossible. Foreign direct investment is crucial 
for economic growth and job creation. The question is, should Africans be 
overly concerned with where they get their funding? Should we become more 
capital conscious?  

Accepting foreign investment, particularly from other governmental 
sources, sometimes comes with a precarious, hidden cost. Accepting funding 
from a business partner (whether companies or countries), inevitably makes 
it hard to criticise partners when the need arises (as we have seen in recent 
events, with some countries initially reluctant to criticise Russia’s actions).  

What do the recent European events mean for Africa’s merger’s activity? 
Quite simply put, it is uncertain. There will be some interesting knock-on 
effects for some African countries and sectors. For example, investors in the 
energy space will see a sharp increase in gas and oil, which could mean a 
renewed focus on renewable energy projects (particularly solar and wind). 
With this renewed focus, the European energy market may become so 
expensive that investors turn to Africa for virtual carbon credits. This will bode 
well for some of our underutilised solar and wind farms.  

Attracting funding for tech advancement, particularly in the fintech space, 
will probably continue as is. Fintech companies will continue to fight one 
another (as well as traditional banks) to serve the unbanked consumers (and 
businesses). 

What may temper merger activity will be investors reassessing their risk 
profiles and deciding to invest in other less risky asset classes. The restriction 
of tax, and banking and finance regulations may also be a factor. We’ve 

already seen this with Nigeria’s Central Bank’s restricting cryptocurrency 
transactions and remittance of certain payments or the outflow of capital. 
Similarly, the South African Revenue Authority closed the s12J investment 
incentive, which I thought was a nice way of incentivising individual investors 
in a riskier class of assets.  

I do, however, see South African investors revisiting the idea of reinvesting 
into Africa. On paper, the growth potential is appealing. Quartz Africa says 
that by 2100, one third of the world’s population may be African (An 
estimated 140 million people on the continent in 1900, grew to a billion by 
2010. According to United Nations “medium scenario” projections, this figure 
will rise to 2.5 billion in 2050 and more than four billion in 2100). That’s a lot 
of consumers and potential business opportunities. Investors have become 
more pragmatic and prudent; they are no longer trapped by the allure of 
shiny statistics. Instead of looking at a country like Nigeria and Ethiopia as 
potential cash cows based on sheer mass, investors see potential in 
considering the in-country domestic constraints.  

What will remain in vogue in the short term is the opening of specialised 
purpose vehicles in the United States or other tax friendly jurisdictions, such 
as Mauritius, to attract foreign investors. Several African companies have 
incorporated Delaware companies specifically to attract venture capitalists 
from Silicon Valley. Similarly, some African companies have decided to 
continue to use Mauritius as a corporate base, despite the views of some tax 
jurisdictions that it is a tax haven. Regardless of the rationale for 
incorporating a foreign special purpose vehicle to attract investment, it 
becomes challenging for some individual investors. For example, South 
African investors’ wings are clipped by the South African Reserve Bank’s 
annual discretionary allowance for overseas investments.  

While the fate of Africa remains tied to geopolitical decisions made by 
regions and countries outside Africa, it is to be hoped that Africa’s deal flow 
continues and is not left in limbo due to the unprecedented turmoil in 
Europe. • 

 
Nacerodien is General Counsel at PG Group (South Africa).

ANGEL INVESTING, EXTREME SPORTS IN 
THE OFFICE
A B U  C A S S I M

South Africa’s innovation economy is beginning to show signs of maturity, 
with more corporate participation and international investors backing South 
African startups. Digital solutions are allowing for a convergence of 
industries, with telecom players operating in the FinTech space, and retailers 
introducing logistic solutions. Angel investing is a key component of any 
functional startup ecosystem, and it's an opportunity for individuals to 
participate in the innovation economy while remaining in their day jobs.  

First and foremost, angel investing is not for everyone. It's an extreme sport. 

It carries significant risk and it's not a parking bay for your children’s education 
fund. It's a portfolio and a people’s game. If you’re going to get it right, you’ll 
need to invest in a diverse portfolio of companies with the right people 
(founding team) behind the wheel. Young companies offer an attractive return 
on investment when chosen carefully, and you only have to be right once, 
according to famous angel investor Mark Cuban. 

An angel investor is an individual who invests in a young business or startup, 
in return for a stake of equity. Jason Calacanis describes angel investing as the 
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act of investing in a startup in the earliest round of 
investment, with the objective of gaining massive 
returns. These startups are usually less than three 
years old and still trying to find their way. Some 
angels invest at idea stage, but most require the 
business to be slightly further along. A working 
solution, albeit incomplete, and customer 
engagement go a long way to making a deal more 
attractive.   

The term “Angel” is appropriate because 
angels provide the financial lifeline a company 
needs after using up all internal resources. Apart 
from money, angels also bring knowledge and 
networks. An angel derisks his or her investment 
by getting strategically involved alongside the 
entrepreneur, guiding through mentorship and 
opening doors when required. In this sense, angels can be seen as brave, 
daring and, at times, even crazy.  

Angel investing is different from other forms of investing in several ways, but 
two stand out: firstly, their investments are on the far end of the risk spectrum, 
and secondly, the investor becomes a partner in the business and has a fair 
degree of oversight as a result. It should be noted that angel investing also 
requires patient capital. Even when things go right, the journey will take several 
years – an angel may have offramp opportunities along the way, but these are 
the exception rather than the norm. The outcome is usually binary, either the 
startup closes shop, and there are a number of reasons why this could happen, 
or the company exits. That is, the business is bought by a larger organisation. 

 
South African landscape 
Angel investing is still a relatively new concept in the South African market. 
The Southern African Venture Capital and Private Equity Association (SAVCA) 
reports that 5.5% of startup funding comes from angel investors (SAVCA 
2021 Venture Capital Industry Survey, covering the 2020 calendar year). Our 
innovation economy is still young, but signs of maturity are starting to creep 
through with digital adoption on the rise post-COVID. 

Historically, most of our biggest exits have come via American 
counterparts buying out local startups. Examples include: Thawte, Mark 
Shuttleworth’s business which was sold to internet security firm Verisign in 
1999 for $575-million and, more recently, GetSmarter which was sold to US 
edtech company 2U in 2017 for $123-million.  

Over the past year or so, we are starting to see a nice run rate of local 
corporates acquiring homegrown startups. Massmart recently bought One 
Cart, while FNB recently acquired Selpal in a township push. Other examples 
include Mr Price buying YuppieChef, and Pick n Pay acquiring Bottles.  

 
Is angel investing for you? 
It's a question of risk appetite – failure comes with the territory – and 
investment capacity. If your overall investment strategy is viewed from a core-
satellite approach, then startup investing should sit as a satellite alongside 

core holdings that include traditional asset classes, such listed equities and 
property. International best practice is for a maximum of 10% of your overall 
investment portfolio to be invested in startups.  

Also recall that a portfolio approach is required to mitigate the risk of 
losses. Your aim as an angel investor should be to build out a portfolio of 20 
or more companies over time. Syndication is an effective way of achieving 
diversification while bringing down the capital requirements to a manageable 
level. Syndication is simply when a group of investors club together to invest 
in a specific project. It gives you a seat at the table across a more diverse set 
of investments, and the potential to double down on portfolio companies that 
outperform.  

 
Where to start? 
Get a good sense of the lay of the land before committing to any deals. 
Reach out to your local angel investor network. Any network that’s worth its 
salt will share regular deal flow with its members. Most networks operate as 
syndicates or as a fund. Both models allow you to dip your feet into the water 
to test if the temperature is to your liking.  

All syndicates operate on a lead investor - backer basis. A lead investor is 
the angel investor who handles the majority of the administration and 
engagement with the founding team. These individuals are experienced and 
have a few investments under their belt. A backer tags along with investment 
opportunities. It gives new entrants an opportunity to shadow a lead and get 
a better sense of the deal process, as well as the viability of an opportunity. 

Many more South Africans are beginning to explore entrepreneurship as a 
viable career opportunity. Those who want to participate in the rise of South 
Africa’s innovation economy without leaving their day jobs have an 
opportunity, through angel investing, to leverage their knowledge and 
networks while investing for financial gain. South Africa’s innovation economy 
needs investors with an appetite for risk, and patient capital. Ultimately, 
these contributions catalise real social change. • 

 

Cassim is the founder of Jozi Angels. 
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