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INTRODUCTION
The environment, its beauty and what it provides for us, is generally
taken for granted. As with much in life, it is only when it is no longer
there, or is in danger, that we take the issue seriously. Sometimes
that is too little, too late.
A lot has been written about what governments will be required to
do to regenerate economies post-COVID-19; many of the reports indicate that a green recovery will be one of the essential considerations.
Most experts agree that we are likely to see more frequent and
more destructive weather patterns. A green swan is defined by the
Macmillan Dictionary as “a climate event that is outside the normal
range of expected events. Green swans are different from black
swans because there is some certainty that climate change risks will
one day materialize.” Luiz Awazu Pereira da Silva, Deputy General
Manager of the Bank for International Settlements (BIS), observed
that “The effects of Green Swans are in most cases irreversible (i.e.
the damage done to our environment), whereas Black Swans – such
as the Global Financial Crisis (GFC) have effects that are long-lasting
but can eventually be corrected.”
In April, an online survey, conducted by Ipsos, polled more than
28 000 adults in 14 countries. There is widespread support for governments to prioritise climate change in their economic recovery efforts after COVID-19. Of the South Africans polled, 84% believe
government will have failed its people if it does not act. Some of the
issues of importance to the South African participants were – unsurprisingly, given our reliance on the unreliable – future energy
sources and supplies – 33%, as against a global average of 18%.
Quality of water worries 30% of South Africans, while the global figure is just 12%. And the perennial challenge of over-population is a
concern for 30% of the South Africans in contrast to only 15% of the
rest. The South African government has introduced a considerable
number of Acts and Regulations aimed at protecting the environment. It is up to us all to do more than pay lip-service to them.
International company, Esri, observes that as humans destabilise
the environment, ecosystems are damaged and viruses find new
hosts whose immune systems are not evolving as quickly as the
virus. Dr Dawn Wright, Chief Scientist at Esri, said “The novel coronavirus was very likely to have originated in bats. Through our activities, through our urbanisation, through the ways that we treat wildlife,
we are disrupting or destroying their habitats. Species such bats
have to shift their distribution accordingly. As they move to get away
from what is disrupting them or killing them, sometimes it brings
them and their diseases closer to where people are.”
NASA’s climate scientists say the five warmest years on record
have all occurred since 2010; the rate of Antarctica ice mass loss
has tripled in the last decade; and global sea levels have risen eight
inches in the last century. And it is not generally known that Arctic ice
holds many ancient viruses, against which modern man has little to
no immunity. In Alaska, researchers discovered remnants of the
1918 Spanish Flu.
Climate change is altering ecosystems, and diseases are on the
move, becoming an unanticipated threat. Humans cannot stand
apart; what we do to our environment will turn full circle and affect us
all and our economies.
There will be many studies on the environment, the global economy and society post the COVID-19 pandemic. If it shows that man’s
more thoughtful actions during this time have resulted in positive
change, it will have provided one plus amongst the destruction it has
wrought. •

Myrle Vanderstraeten
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GREATER RESPONSIBILITY FOR PRODUCERS
OF LIGHTING, ELECTRONIC, PAPER AND
PACKAGING PRODUCTS
FRANCOIS JOUBERT AND JULIA RUSHTON
It is estimated that South Africa generates approximately 108 million tonnes

requiring producers to collect, re-use, recycle and responsibly dispose of their

of waste per year. As much as 90% of this waste (with an estimated value of

products in the post-consumer stage. This has the potential to significantly re-

more than R25.2 billion) is dumped or disposed of in landfill sites across the

duce the amount of waste that ends up in landfill sites.

country. These are rapidly filling up and approaching closure.

The draft EPR Regulations set out the proposed framework for the devel-

The state has a duty, in terms of the National Environmental Manage-

opment, implementation, monitoring and evaluation of EPR schemes by pro-

ment: Waste Act (59 of 2008) (NEMWA), to put measures in place to min-

ducers, and will apply to the waste streams that are identified by the Minister

imise the amount of waste that is generated and to ensure that waste is

in separate notices. The draft EPR Regulations seek to encourage and en-

re-used, recycled and recovered in an environmentally sound manner, before

able the implementation of a circular economy initiative by extracting as

being safely treated and disposed of. In accordance with this duty, on 26

much value from resources as possible through re-use and recycling. Produc-

June, the Department of Environment, Forestry and Fisheries (Department)

ers of these products will be required to register with the Department and es-

published the draft Extended Producer Responsibility (EPR) Regulations as

tablish, implement and finance an EPR scheme, or join an existing EPR

well the proposed EPR schemes for the lighting, electronic equipment, paper

scheme.
So far, the Minister has published the proposed EPR schemes for the

and packaging sectors for public comment.
The publication of these notices by the Minister of Environment, Forestry

lighting, electronic equipment, paper and packaging sectors. The notices in-

It is important that South Africa recognises the employment opportunities and
economic potential that the collection,
re-use and recycling of waste holds – not
to mention the positive impacts on the
environment.

Joubert

Rushton

and Fisheries illustrates the Department’s intention to put measures in place

clude a list of the types of items in each of these sectors that are subject to

that address the way in which waste is handled at the post-consumer stage

the EPR scheme requirements. The producers of the items listed in those no-

of a product’s life cycle. The notices have been published in terms of s18 of

tices will be responsible for developing and implementing an EPR scheme.

NEMWA which provides that the Minister, in consultation with the Minister of

The sectors identified by the Minister are responsible for much of the waste

Trade and Industry, may identify a product or class of products in respect of

that ends up being dumped or disposed of in landfill sites. If the producers of

which the EPR applies. This means that the producers are responsible for

lighting products, electronic equipment, paper and packaging implement ef-

these products until the post-consumer stage of a product’s life cycle and

fective EPR schemes, as proposed in the notices, it should drastically reduce

may be required to take certain waste-related measures in respect of that

the amount of waste that enters our landfill sites. Electronic waste alone ac-

product or class of products. EPR measures are far-reaching and may include

counts for roughly 350 000 tonnes of the waste generated in South Africa
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each year, and only about 35 000 tonnes are recycled. Many of the chemi-

with the Minister of Finance and the Minister of Trade, Industry and Competi-

cals released from electronic waste are harmful to human health and the en-

tion and be based on the weight and recyclability of each item. This essen-

vironment, so it is essential that electronic waste is disposed of in a

tially gives effect to the “producer pays” principle of environmental law.

responsible manner.
South Africa also generates a vast amount of plastic waste and it is almost impossible to buy anything from a grocery store that is not packaged in
plastic. The definition of “packaging” in the proposed EPR scheme for the
paper and packaging sector is particularly wide and includes “any material,
container or wrapping, used for the containment, transport, handling, protection, promotion, marketing or sale of any product or substance, which may be
primary packaging, containing the actual product or secondary packaging,
typically containing products already packaged in primary packaging”.
At this stage the following are not included in the definition, but may always be added by the Minister in a subsequent notice:

If the draft EPR Regulations come into effect, they will be far-reaching, as
producers will also be required to:

• develop and maintain a system to collect the EPR fees;
• tender and contract for the collection, recycling and recovery of waste;
• implement mandatory take-back of products that have reached the end
of product life;

• document collection, sorting, recycling and recovery of waste;
• develop and manage the data collection system;
• submit data to the South African Waste Information System regarding the
amount of waste that is generated, collected, diverted away from landfill
(through re-use, recycling, recovery or refurbishment), exported and dis-

• packaging made out of timber and textile,
• plastic pallets and industrial bulk containers (with a capacity exceeding

• conduct internal audits and make these audit reports available to the De-

• shipping containers used solely for the transportation of any consumer

• utilise new and existing infrastructure across schemes in a collaborative

1000 litres), and

commodity in bulk to manufacturers, packers, or processors, or to whole-

sale or retail distributors
According to the proposed EPR schemes for the lighting and electronic equipment sectors, existing producers of these products will be required to prepare

posed of;

partment upon request;
manner where feasible;

• promote small businesses; and
• develop a broad-based black economic empowerment (BBBEE) transformation charter within the waste sector of the products identified in the

notices published by the Minister in terms of s18(1) of NEMWA.

and submit an EPR scheme to the Minister within six months of the publication
of the notice. Lighting and electronic equipment producers that start operations
after publication of the notice, on the other hand, will be required to either (i)

In an attempt to minimise the amount of waste that is generated, the draft
EPR Regulations also require producers to conduct a life cycle assessment in
relation to their products, in accordance with the relevant South African Bureau of Standards or International Organisation for Standardisation standards.

In an attempt to minimise the amount of waste
that is generated, the draft EPR Regulations
also require producers to conduct a life cycle
assessment in relation to their products, in
accordance with the relevant South African
Bureau of Standards or International
Organisation for Standardisation standards.

Producers will then be required to factor the results of the life cycle assessment into the design, composition or production process of a product. This
should result in a reduction in the consumption of natural resources, increased production of more environmentally-friendly products and a reduction
in the amount of post-consumer waste. If producers are required to collect, reuse and recycle their products after use, they are likely to be more inclined to
ensure that their products last longer, are less toxic and easier to recycle.
It is important that South Africa recognises the employment opportunities
and economic potential that the collection, re-use and recycling of waste
holds – not to mention the positive impacts on the environment. The draft
EPR Regulations and proposed schemes introduced by the Minister, if prop-

prepare and submit an EPR scheme to the Minister within six months of com-

erly implemented, will have wide-ranging impacts on a number of categories

mencing operations, or (ii) subscribe to an existing EPR scheme within three

of waste in South Africa, reduce the burden on landfill sites and will help

months of commencing operations. At this stage, the notice in respect of the

South Africans to appreciate the value of “waste”.

proposed EPR scheme for the paper and packaging sector does not provide the

Members of the public had until 26 August to submit written comments

time period in which the producers of products listed in that notice will need to

on the draft EPR Regulations and proposed schemes to the Director-General

submit their EPR scheme to the Minister. It is anticipated that the Department

of the Department of Environment, Forestry and Fisheries.

will determine these timeframes prior to the final publication of the notice.

•

We will continue to monitor developments in this space.

In addition to the submission of an EPR scheme, the draft EPR Regulations provide that producers must determine the fee that they will pay to fund

Joubert is a Partner and Rushton an

the EPR schemes. The appropriate fee must be determined in consultation

Associate with Fasken (South Africa).
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ENVIRONMENTAL REGULATORY SUPPORT –
KEY TO SUSTAINING INVESTOR CONFIDENCE
UNDER SOUTH AFRICA’S ENERGY TRANSITION
MARGO-ANN WERNER, ALECIA PIENAAR AND LAURA-ANNE WILSON
Investment within the energy sector is becoming increasingly, if not predomi-

that is socially just and sensitive to the potential impacts on jobs and local

nantly, driven by climate change considerations and other ESG risks. The

economies) and the National Development Plan 2030’s aim of achieving an

Principles for Responsible Investment (PRI), which is supported by the United

environmentally sustainable energy sector through reduced emissions and

Nations, has become a guiding instrument for the financial sector in its move

pollution. Such recognition is evident in the inclusion of the following addi-

towards a more sustainable and responsible global market. Locally, the PRI

tional capacities: 2500MW from hydropower; 6000MW from solar PV;

has been incorporated into the Code for Responsible Investing in South

14,400MW from wind; 3000MW from gas/diesel; and 4000MW from distrib-

Africa, which has been endorsed by the Institute of Directors in Southern

uted generation, co-generation, biomass and landfill technologies.

Africa, and supported by the Financial Services Conduct Authority and Johan-

Whilst this, together with the formidable reputation of the REIPPPP, arguably provides a platform that anchors investment interest from an ESG per-

nesburg Stock Exchange.
With ESG in such sharp focus, investors, both local and foreign, will be
drawn to the local transition to a low-carbon energy mix. This was perhaps

Werner

spective, it needs to be sustained by an accommodating regulatory
framework. Unfortunately, the regulation of environmental impact assess-

Pienaar

Wilson

most evident in South Africa, with extensive competitive bidder participation

ments and permitting has become characterised as a risk in the energy proj-

under the various bidding rounds of the Renewable Energy Independent

ect development process. These risks are usually in the form of extensive

Power Producer Procurement Programme (REIPPPP). However, despite there

delays occasioned by the licencing processes; or legal challenges by way of

being a recognisable energy transition momentum that stems from, and is

administrative appeals and reviews against the grant of environmental li-

supported by, South Africa’s energy policy and procurement programmes,

cences. Furthermore, projects are usually developed a few years before the

various environmental regulatory hurdles have influenced project feasibility

publication of RFPs, with the result that developments in environmental as-

and, as such, investor confidence.

sessments – such as the need for specific projects to conduct climate
change impact assessments – have not been catered for, or that the impacts

Energy and environmental regulation go hand-in hand

and scope of a project potentially need to be reassessed due to the rapid

The release of the revised Integrated Resource Plan in October 2019 has pro-

changes in technology or the inclusion of modernised infrastructure or facili-

vided much needed clarity in relation to South Africa’s energy roadmap, giv-

ties, such as battery storage. The reassessment may require the amendment

ing recognition to the need to move to a low-carbon economy (in a manner

of existing environmental licences or the need to submit licence applications
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afresh, with both processes being at risk of administrative delays or further
legal challenges by way of appeals or reviews.
The uncertainty surrounding the fate of energy projects, and the impact of
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lished in February 2018; and

• allow for expediated EA application processes in relation to gas transmis-

sion pipelines located in the gas pipeline corridor; electricity transmission

legal challenges (especially delayed challenges) on the legal certainty of

and distribution infrastructure occurring in a REDZs; and large-scale wind

rights under environmental permits, have contributed to dissuading invest-

and solar PV facilities situated in REDZs.

ment in South Africa’s energy sector at a time when preserving and building
the IPP partnership to address the country’s power needs is critical. It has be-

The benefit of energy development projects being developed within these

come vital that the environmental regulatory framework is developed to con-

zones or corridors is that they can take advantage of the environment already

tribute to, rather than delay, development in this space.

being pre-assessed from an environmental impact perspective. As such,

The use of Strategic Environmental Assessments (SEA) by the Department

there will be the benefit of reduced licensing timeframes of 57 days, with

of Environment, Forestry and Fisheries (Department) is a good example of a

projects within these zones and corridors being given priority; the advantage

regulatory tool that has had a positive influence on energy infrastructure de-

that a basic assessment can be undertaken where a full scoping and envi-

velopment. SEAs are developed in terms of S24(2) of the National Environ-

ronmental impact assessment would otherwise have been required; or possi-

mental Management Act (107 of 1998), whereby the Minister of Environment,

bly the benefit of being exempt from requiring an EA. Streamlined EA

Forestry and Fisheries (Minister), or an MEC with the concurrence of the Minis-

processes offered by these strategic zones and corridors will be appealing to

ter, is empowered to identify, amongst others, geographical areas based on

investors and developers, with the additional appeal being the decreased risk

environmental attributes, in which: (i) specified activities may be excluded

of not being granted an EA. This will add legal certainty to environmental li-

from the requirement to obtain an environmental authorisation (EA); (ii) the ac-

censing, thereby contributing significantly to investor confidence in project

tivities conducted must comply with prescribed norms or standards; or (iii) the

development.

activities are based on an environmental management instrument and, therefore, may be excluded from the requirement to obtain an EA.
For purposes of energy infrastructure development, the Department has

The future of energy development projects is very much dependent on energy and environmental policy and regulation being aligned. While South
Africa’s energy policy advancements offer welcomed direction, cumbersome

undertaken SEAs in relation to gas transmission pipelines, electricity grid in-

environmental permitting processes still pose a hindrance to the sector’s

frastructure and large scale wind and solar PV development respectively, with

progress. Given the risks associated with the development of energy projects,

the outcome being the identification of strategic gas pipeline and grid infra-

and the expenses developers face in preparing, bidding and readying proj-

structure corridors, as well as Renewable Energy Development Zones

ects for development once selected as preferred bidders, any environmental

(REDZs).
Following this, in July, the Minister published various notices for public
consultation providing for the intention to:

•

regulatory developments catering for or advancing legal certainty will go a
long way to contributing to South Africa’s environmentally sustainable development, energy security and investor confidence.

exclude electricity transmission and distribution infrastructure situated
within the grid infrastructure corridor from the requirement to obtain an

Werner is a Senior Associate, Pienaar an

EA;

Associate and Wilson Associate Designate with

• identify three new REDZs in addition to the eight REDZs already pub-

•

Cliffe Dekker Hofmeyr.

REFLECTIONS ON ENVIRONMENTAL LAW
PRACTICE IN SOUTH AFRICA
CORMAC CULLINAN
Bright-eyed young people often ask me for advice about how to get into a

defence of Earth has never been greater. Unfortunately, from the micro-per-

field which they feel confident is growing as rapidly as the huge environmen-

spective of the individual lawyer, it remains difficult to find a job or build a

tal challenges facing humanity in the 21st century. Many scientists now re-

practice in the field of environmental law. The most lucrative career opportu-

gard the collapse of human civilisations as the most likely outcome of the

nities are advising corporations that cause significant environmental degra-

combined effects of climate change, ecological degradation and the cata-

dation, but even so, environmental law departments within large firms are

strophic decline in wild species. This means that, from the macro-perspective

often “Cinderella departments” because it is much easier to be a big-biller in

of humanity, the need to develop, apply and enforce environmental laws in

other fields of law.

SEPTEMBER 2020
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ket matured. Larger firms began to recruit experienced lawyers from

Before exploring the reasons for the disjuncture
between macro need and micro opportunities, it is

the boutique firms in order to establish their own environmental law

useful to take a quick excursion through the prac-

departments and soon all self-respecting “full-service” law firms of-

tice of environmental law in South

fered environmental law advice.
During this period of growth, several South African law

Africa over the past 20 years or
so, to understand how we arrived

schools began offering both under-graduate and LLM

here, and where we may be

courses in environmental law and many lawyers, environmental assessment practitioners and government

headed.

officials were trained in environmental law. In 2009,

Thirty or forty years ago,

the founding of the Centre for Environmental

environmental law was not

Rights (“CER”) – a not-for-profit law clinic –

even a “thing” in South Africa.

provided significant impetus to public inter-

Academics, like the late Pro-

est environmental litigation, which was also

fessor Denis Cowan, argued
about whether it could even be

being undertaken by other not-for-profits

regarded as a field of law,

such as the Legal Resources Centre, the

while others like Professor

Centre for Applied Legal Studies and

Jan Glazewski of UCT and Prof

Lawyers for Human Rights.
The establishment of the “Green Scor-

Rabie of Stellenbosch tried
to define and develop the

pions” improved enforcement and per-

field. The development of

suaded more clients to take

environmental law in other

environmental concerns more seriously,
and when the Environmental Law Association

jurisdictions helped drive the

of South Africa (“ELA”) was established in 2009,

emergence of environmental

the future seemed bright green. However, the worsening

law as a distinct field of practice

economic conditions over the past few

during the 1980s. By the time

years has seen something of

the famous “Earth Summit” convened

a retreat in private sector

in Rio de Janeiro in 1992, a law firm had been es-

environmental law practice.

tablished in Durban that claimed to specialise in environmental law (Riddle
Glavovic), and Shepstone & Wylie had established a small environmental law

Several larger firms have reduced the size of their environmental law depart-

department.

ments or redeployed their environmental lawyers to other departments (e.g.

In the wake of the Earth Summit, there was a global proliferation of environmental treaties and laws, and the newly democratic South Africa, empow-

dealing with infrastructure or public law in general). There has also been a
proliferation of one- or two-person environmental law consultancies (and a

ered by the environmental right in s24 of the
Constitution, followed suit. In 1998 the National Water
Act and the National Environmental Management Act
(NEMA) were enacted and were followed by a steady
stream of statutes intended to give effect to s24. Several
boutique environmental law firms were established, beginning in 1997 with Winstanley Attorneys in Cape Town
(now Cullinan & Associates Inc.) and followed by others
including Cameron Cross, Warburton, and Smith, Ndlovu,
Summers.
Initially, the specialist environmental law firms flourished because many clients and law firms were uncertain about this new and unfamiliar field and so sought
advice from the leading specialist attorneys. As environmental law began to become more mainstream, and its
implications for a range of other areas of the law, including mergers and acquisitions, became obvious, the mar-

In the wake of the Earth
Summit, there was a global
proliferation of environmental
treaties and laws, and the
newly democratic South
Africa, empowered by the
environmental right in s24
of the Constitution, followed
suit.
Cullinan
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few law firms), mostly established by experienced environmental attorneys

law firms take on public interest litigation, successful litigants only recover a

leaving larger firms. Currently many environmental lawyers seem to be follow-

proportion of their costs and, consequently, are always out of pocket.

ing in the footsteps of town planners and architects, with most becoming self-

With non-contentious work, while there are many companies that need envi-

employed, leaving only a few larger teams of environmental lawyers in the

ronmental law advice because their businesses create environmental risks, far

market. The COVID-19 lockdown may well add further impetus to this trend.

fewer clients are asking for legal advice on how to protect or enhance ecosys-

The not-for-profit environmental law sector appears to have fared better

tems. Consequently, only a tiny minority of legal practitioners play any role in

on the whole, although some NGOs have lost funding for their environmental

resisting the destruction of the vital systems which support life and society.

programmes. The CER in particular has proved that the not-for-profit model

Looking ahead, it seems likely that, as the chickens of decades of reck-

is well suited to the public nature of environmental law and has grown rapidly.

less exploitation of Earth come home to roost (the current COVID-19 pan-

It and similar organisations are now well-placed to take advantage of the in-

demic being one), we will see an increase in fiercely-contested litigation

creasing global appetite for using litigation as a means of expediting re-

(particularly concerning climate change). This may well produce important

sponses to climate change.

victories but will almost certainly fail to transform society sufficiently to stop,

There are many reasons why rapidly worsening environmental crises (cli-

let alone reverse, the ecological destruction that makes the collapse of cur-

mate change, biodiversity loss, pandemics, droughts, wild-fires etc.) have not

rent forms of civilisation probable. Consequently I think that it is more likely

been matched by a dramatic increase in demand for private sector environ-

than ever before that environmental law itself will be supplanted by ecologi-

mental lawyers. One of the most significant is the difficulty of funding litigation

cal approaches to law which seek to transform legal and governance systems

to protect the environment for the benefit of all. Ecologically destructive activi-

as a whole. (See, for example, the Earth Jurisprudence advocated by the

ties that create financial benefit for a few are always better financed than pro-

United Nations Harmony with Nature Programme (http://www.harmonywith-

tecting the common good. This means that typical environmental litigation

natureun.org/) and the Ecological Law and Governance Association.)

involves an inadequately funded legal team representing local residents, com-

I hope to live to see the day when the best legal brains are devoted to de-

munities or NGOs in an attempt to prevent harm, pitted against the state

veloping innovative approaches to, and arguments for, protecting Earth rather

and/or very well-resourced corporations that stand to make a lot of money if

than justifying the continued erosion of our futures. From my perspective,

they prevail. Contingency fee arrangements for litigation don’t help, because

there is no greater or more urgent legal challenge today.

•

most environmental litigation is about preventing harm rather than winning
awards of large damages. Furthermore, unlike in the USA where many more

Cullinan is a Director of Cullinan & Associates.

DOES SECTION 34 OF NEMA APPLY TO ECA
TRANSGRESSIONS?
ATHI JARA AND MADODA KOTI
In the May 2019 and June 2019 editions of without prejudice, the authors of

value of the advantage which BP might have gained from the offences it com-

this article wrote two articles, Private prosecution for environmental crimes

mitted. Furthermore, BP was ordered to produce a statement, and provide

and Misconception on section 24G, pertaining to the Uzani Environmental Ad-

documents and detailed calculations covering all sales of petroleum prod-

vocacy CC v BP Southern Africa (Pty) Ltd (CC82/2017) [2019] ZAGPPHC 86 (1

ucts, and all income derived by it from each of the filling stations to which the

April 2019) case. In this high court case, Judge Spilg delivered a ground-

offences relate.

breaking judgment and held that Uzani Environmental Advocacy CC was entitled to privately prosecute BP Southern Africa for transgression of the

The historical regulation of the listed activities

provisions of the then Environmental Conservation Act (73 of 1989) (ECA)

Prior to the enactment of NEMA, listed activities requiring an environmental

which were repealed and replaced by the National Environmental Manage-

authorisation were regulated by the ECA. In particular, s21(1) of the ECA gave

ment Act (107 of 1998) (NEMA). Furthermore, the court held that Uzani had

the responsible Minister the power to identify activities “which in his opinion

proved beyond reasonable doubt that BP should be convicted of environmen-

may have a substantial detrimental effect on the environment, whether in

tal crimes committed in terms of the ECA, even though BP successfully recti-

general or in respect of certain areas.” This was done by way of Regulations

fied the illegal activities in terms of section 24G of NEMA. Since the writing of

published in the Government Gazette, and in terms of Government Notice R.

these articles, there has been a significant development in this case.

1182 of 5 September 1997, in terms of which the Minister identified the con-

On 14 May, Uzani successfully applied for an order to hold a post-conviction enquiry under s34(3) of NEMA in order to enquire into the monetary

struction, erection or upgrading of storage structures for certain dangerous or
hazardous substances as an activity requiring authorisation for the purposes

9
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of the ECA. Section 22(1) prohibited a person from undertaking any of the

the contravention of s21 of the ECA is not listed as a Schedule 3 offence in

identified activities without first obtaining the necessary written authorisa-

terms of current legislation. On this basis, BP argued that such an omission

tion. Finally, s29(4) of the ECA made the contravention of the provisions of

should be interpreted to its benefit and that the least severe punishment or

sections 21 and 22 an offence, imposing a fine not exceeding R100 000, or

penalty which had prevailed since the time the offence was committed

imprisonment for a period not exceeding 10 years, or both, as well as a fine

should be imposed for its transgressions. On the other hand, Uzani con-

not exceeding three times the commercial value of anything in respect of

tended that any transgression since the commencement of the NEMA

which the offence was committed.

should be subject to a s34 enquiry. Following an extensive analysis of the
evolution of the environmental legal framework, the court ordered that a

The evolution of the regulation of the listed activities

s34 enquiry must be held.

NEMA came into effect on 29 January 1999 and it repealed and replaced
some sections of the ECA including sections 21 and 22. However, the listed

Implications of the court ruling

activities which were promulgated in terms of the then ECA remained in force

Over and above clarifying the misconception on s24G of NEMA, the court has

until 2006 when the first list of activities were promulgated under NEMA.

opened another floodgate, namely that a contravention of s22 of the ECA

Section 49A of NEMA read with s24F
creates an offence for failure to obtain
an environmental authorisation for a
listed activity and a fine not exceeding
R10 million and/or imprisonment for a
period not exceeding 10 years.

Jara

Section 24F of NEMA prohibits the undertaking of a listed activity without

Koti

constitutes a Schedule 3 offence in terms of NEMA and, therefore, s34 of

an environmental authorisation. Conversely, s24G of NEMA allows any per-

NEMA can potentially apply to such a transgression. An offender who uses a

son who has transgressed s24F to apply for rectification of the unlawful com-

s24G application route to rectify an unlawful activity pays an administrative

mencement of the activity, subject to payment of a fine not exceeding R5

fine of up to R5 million and faces further prosecution, including criminal lia-

million. However, s24G(6) of NEMA states that neither an application nor its

bility. In the context of this ruling, it is without a doubt that holders of s24G

being granted should be construed as protection from further prosecution.

authorisations (and future applicants) should be cautious as this ruling may

The introduction of s24G of NEMA has created the misconception that if a

result in the heftiest fines ever in the prosecution of environmental law

rectification application is granted then no further prosecution could be insti-

crimes.

tuted against the applicants, and the authorities too have been under this
misconception.

Submissions of s24G applications should be reviewed by an environmental legal specialist in order to adequately identify and assess the risks associ-

Section 49A of NEMA read with s24F creates an offence for failure to ob-

ated with such applications. Authorities should ask themselves what the real

tain an environmental authorisation for a listed activity, with a fine not exceed-

intent of s24G was and whether it is fair to pay a fine of up to R5 million and

ing R10 million and/or imprisonment for a period not exceeding 10 years.

yet still potentially face the maximum penalties in terms of the law, even if the

A transgression in terms of s49A constitutes a Schedule 3 offence in

rectification application has been granted. Alternatively, the authorities

terms of NEMA and for this reason, s34 potentially applies when convicting

should set out a proviso for prosecuting holders of s24G authorisations, and

an offender in such cases. In the Uzani case, the court ordered that a s34

consider whether or not the authorisation was obtained mala fide.

enquiry into the BP case be held to enquire into and assess the monetary
value of any advantage gained by the transgression of the ECA. However,

•

Jara is a Director and Koti a Senior Associate with Gwina Attorneys.
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IMPACTS OF PLASTIC POLLUTION ON OUR
MARINE ECONOMY AND ENVIRONMENT
SIYA MKHIZE
South Africa’s marine environment extends along more than 3 000 km of
coastline and is rich in biodiversity, with over 10 000 recorded marine

in the form of gloves, masks, and other PPE material which form part
of contaminated waste that may pose a risk to marine life if not

plant and animal species. Hake, anchovy, tuna, snoek, rock lobster

properly managed and disposed of in an environmentally sound

and abalone are commercially exploited along our west coast, and

manner. The World Economic Forum has recently reported an in-

squid, line fish and a wide range of intertidal resources on our

crease in the amount of COVID related

east coast, providing an important food source and livelihood

waste flooding the oceans in several

for many coastal communities.

European countries, such as France
and the United Kingdom.

Our marine life also sup-

While there have been no

ports a number of recre-

major reports of COVID

ational and tourism
activities, including

waste along our

recreational fishing,

South African

aquaculture, scuba div-

coast lines, with the

ing, whale watching and shark-

easing of the lockdown
restrictions and more people being allowed to move freely

diving.
According to the South African government, the fisheries sector is esti-

and travel between provinces, there is the potential for a similar surge.

mated to be worth R6 billion per annum, directly employing over 27 000 peo-

Despite these threats to our marine life and economy, South Africa has

ple and contributing nearly 1% to our GDP. The marine sector and our oceans

promulgated a number of domestic laws which are aimed at the protection

are, however, facing a number of environmental threats, most notably from

and conservation of our marine resources:

the proliferation of single use plastics from mainly land-based sources, which

• The Marine Living Resources Act (18 of 1998) (MLRA) regulates the utilisation of marine living resources in South Africa through the manage-

move through several rivers and streams and end up in our oceans.
According to the sixth Executive Director of the UN Environment Programme, Erik Solheim, it is estimated that plastic accounts for well over 80%
of all ocean litter and that at the current rate of dumping, there will be more
plastic in our oceans than fish by 2050. In a 2015 study by Dr Jenna Jambeck of the University of Georgia, South Africa was ranked 11th in a list of 20

ment and protection of marine species and enforcement against illegal
marine activities, including pollution.

• The Marine Pollution (Control and Civil Liability) Act (6 of 1981) which pro-

vides for the protection of the marine environment from pollution by oil and

other harmful substances from ships, tankers and offshore installations.

countries that generated the highest volumes of mismanaged plastic waste which ends up in the ocean,
worse than Algeria and several other developing countries.
Plastic waste poses a serious threat to marine
species such as fish, seals and turtles, which are often
entangled in the plastic or sometimes mistake the plastic waste for food. These species eventually die from starvation since the plastics fill up their stomachs but cannot
be broken down by their digestive system. Some marine
species die from eating particles of contaminated plastics. This has a negative impact on the sustainability of

Plastic waste poses a serious
threat to marine species such
as fish, seals and turtles,
which are often entangled in
the plastic or sometimes
mistake the plastic waste for
food.

the marine economy and the communities that depend
on fishing for their livelihood.
The COVID-19 pandemic has also contributed to an
increase in the number of single use plastic and other
items by households, businesses and medical facilities

Mkhize
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• The National Environmental Management: Integrated Coastal Management Act (24 of 2008) (NEMICMA) was promulgated to establish a system of integrated coastal and estuarine management in South Africa.
Together with the National Environmental Management Act (107 of
1998) (NEMA), NEMICMA plays an important role in protecting our marine life and their respective habitats by imposing a duty on all persons to

According to Plastics SA, there are many beneficial uses of plastic, which
include reducing other forms of waste, and the issue of plastic pollution – in
particular, single use plastics that land up in our rivers and oceans through illegal dumping – is a behavioural issue that needs to be addressed by every
citizen and our communities, including businesses.
While South Africa has developed a number of laws to protect our marine

avoid causing adverse effects on the coastal environment;

environment, the lack of community educational programmes on the impacts

2003) is a key regulatory tool for providing protection and conservation of

mental management inspectors, contributes to the rising tide of marine pollu-

• The National Environmental Management: Protected Areas Act (57 of

ecologically viable areas representative of South Africa’s biological diversity, in particular our marine environment. In the past 18 months alone,
over 20 marine protected areas were declared under this Act. This is critically important for the conservation of our marine species and managing
pollution in these areas;

• The National Environmental Management: Biodiversity Act (10 of 2004),
which makes provision for the identification and special protection of

threatened marine ecosystems and species and the control of marine
alien and invasive species;

• Our marine environment is also protected under the National Environ-

of plastic pollution, compounded by the lack of adequately resourced environtion. That said, there are several initiatives that interested citizens can
participate in to reduce the levels of marine pollution, such as taking part in
local beach clean-up projects and other initiatives such as the Litterboom
Project which uses a large pipe to trap all surface level plastics along several
tributaries that lead to the ocean. These and other initiatives require the support and participation of ordinary citizens to reduce the impacts of plastic

•

pollution on our marine economy and environment.

Mkhize is a Partner, Environmental, Health, Safety and Clean Energy Law
Department with Shepstone & Wylie.

mental Management: Waste Act (59 of 2008). This is the principal waste
Act in South Africa and it creates an obligation for every person who generates, stores, collects, transports and manages waste to do so in an environmentally responsible manner. It also prohibits the littering of waste

on water resources, such as rivers and oceans, and encourages the recycling of waste; and

• Local Coastal Management by-laws promulgated by municipalities whose

jurisdiction extends along the coastal lines. These by-laws make provision

for the management of marine life and prohibition of pollution on the
oceans.
In addition to these laws, and in an effort to encourage the recycling of
plastics, on 7 August, the Minister of Forestry, Fisheries and Environment
published her intention to amend the Plastic Carrier Bags and Plastic Flat
Bags Regulations which fall under the Environment Conservation Act (73 of
1989), by introducing a proposed phased approach for plastic carrier bags
and plastic flat bags to be made from a minimum of 50% post-consumer recyclate from 1 January 2023 and, from 1 January 2027 to be made from
100% post-consumer recyclate. Post-consumer recyclates are materials generated by households or by commercial, industrial and institutional facilities
in their role as end-users of the product which can no longer be used for its
intended purpose. Amendments to this legislation will hopefully encourage
the increased recycling of plastic materials and reduce the number of plastics which end up in our oceans.
Government’s initiative to unlock the ocean economy, known as Operation
Phakisa, has estimated that South Africa’s ocean economy could generate
an estimated GDP contribution of R129 to R177 billion by 2033, and create
over 600 000 jobs. However, the threat of plastic pollution, including single
use items that are dumped in our oceans and rivers, could derail these economic ambitions.

Consultant

Cape Town, Western Cape
Are you an energetic, entrepreneurial attorney
(preferably with your own clients) who would like to
be part of a well-established specialist law firm and
take home most of what you bill?
Cullinans is a specialist environmental and green business law
firm based in Cape Town that has been in practice for 23 years.
We value excellence, ethics and innovation. We are looking for
lawyers who offer legal services that are compatible with the
firm’s core expertise (see www.cullinans.co.za), can work
independently, and would like to become part of the firm’s
management team. We are particularly interested in lawyers with
experience/ expertise relevant to business start-ups, renewable
energy, food, public procurement and cannabis enterprises but
are open to considering other ideas compatible with our brand.

Please email CV and covering letter to
info@greencounsel.co.za
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THE WAKE EFFECT
ALISTAIR YOUNG AND NICOLE KRUGER
With rolling blackouts and load shedding schedules becoming a permanent

process within the REDZs. More recently, the Minister of Forestry, Fisheries

feature in the lives of South Africans, it is clear that we are in dire need of a

and the Environment (Minister Creecy) published a number of draft notices

substantial increase in energy generated from sources other than coal. One

for public comment that are aimed at easing this process even further. For in-

such alternative source is that of wind energy. The harnessing of the wind’s

stance, it is clear from a draft notice published on 17 July that Minister

energy to generate electricity is a relatively new form of power generation in

Creecy intends to establish three additional REDZs in Emalahleni, Klerksdorp

South Africa. Currently there are approximately 24 separate wind energy facil-

and Beaufort West.

ities, which have a total of 2 078MW of wind generation.
According to the Integrated Resource Plan of 2019 (the IRP), the Depart-

The establishment of the REDZs is, in principle, to be welcomed. However,
the anticipated proliferation of wind energy facilities and associated turbines

ment of Mineral Resources and Energy (DMRE) needs to identify and approve

within the REDZs, and in other suitable wind rich regions of South Africa to

wind energy facilities capable of generating an additional 14 400MW of wind

satisfy the IRP targets, could have unintended consequences. These conse-

power by 2030. It is estimated that, without taking into consideration further

quences are commonly referred to as wake effect and turbine turbulence, and

To assist all relevant stakeholders with the
process of identifying, approving and,
ultimately, generating the required
additional wind power, there have been
various legislative developments within
the renewable energy sphere in recent
years.

Young

Kruger

advancements in turbine technology, at least 5 000 new wind turbines of

can occur when wind energy facilities are located in close proximity to one an-

2,5MW each will have to be installed throughout South Africa to meet the

other. Both wake effect and turbine turbulence can occur when a new wind

IRP’s current 2030 target for total installed wind generation capacity.

energy facility is established upwind of an existing wind energy facility. Wake

To assist relevant stakeholders with the process of identifying, approving

effect is the phenomenon that can occur when the new upwind wind energy

and ultimately generating the required additional wind power, there have

facility is first in line in receiving and capturing the available wind resource,

been various legislative developments within the renewable energy sphere in

thereby possibly reducing the quantity of wind available to the downwind facil-

recent years. Notably, eight Renewable Energy Development Zones (REDZs),

ity and, concomitantly, the energy production capabilities of such a facility. The

optimal areas for the development of wind and solar energy facilities, were

new upwind facility may also have an impact on the quality of the remaining

identified by the Department of Environment, Forestry and Fisheries (DEFF)

wind available to the downwind facility to the extent that, as the wind passes

on 16 February 2018. These zones represent the areas in South Africa that

through the turbine rotors of the upwind facility, the flow of the remaining wind

are currently most suitable for the development of large-scale wind and solar

becomes more turbulent. The more turbulent wind may result in mechanical

energy projects based on their proximity to existing electricity transmission

wear and tear and, therefore, increased maintenance on the turbines of the

and distribution infrastructure, and the availability of optimal renewable en-

downwind facility. The result may be possible additional downtime and may

ergy in the form of wind and sunlight. The added benefit associated with the

even result in a decrease in the expected longevity of the turbines.

declaration of the REDZs is the significantly truncated time periods for the
mandatory basic assessment environmental authorisation application

The legal issues and consequences associated with wake effect and turbine turbulence have been the subject of legal action in various international
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jurisdictions which have long-established renewable energy programmes.

ronment and economic factors are, therefore, a relevant consideration in the

While the impacts of wake effects and turbine turbulence have not yet been

sustainability enquiry by the competent authority. In response, Bayview sub-

the subject matter of judicial consideration in the country, and despite the

mitted that the impacts associated with wake effect are not an environmen-

relatively limited number of wind energy facilities in the country, they are now

tal issue, but rather a techno-commercial issue and that Grassridge’s

being raised by the owners of downwind energy facilities in their legal opposi-

concerns are of a profitability and commercial nature. Minister Creecy agreed

tion to the granting of environmental authorisations for the development of

with the arguments advanced by Grassridge and confirmed that wake effect

proposed new nearby and upwind facilities.

impacts are, where relevant, required to be assessed. Consequently, Minister

In 2018, South Africa Mainstream Renewable Power Developments (Pty)

Creecy set aside the environmental authorisation and directed Bayview to ob-

Ltd (Mainstream) lodged appeals with the DEFF against its granting of envi-

tain an independent wake assessment, conduct public participation in rela-

ronmental authorisations for the proposed development of the 390MW San

tion thereto and submit all information to the DEFF for its further

Kraal and the 275MW Phezukomoya wind energy facilities. In Mainstream’s

consideration.

opinion, the proposed wind energy facilities were going to be located upwind

Most recently, in February, Aurora Wind Power (RF) (Pty) Ltd (Aurora)

of their existing Noupoort wind energy facility. Although the wake effect im-

lodged an appeal against the DEFF’s decision to grant an environmental au-

pacts on the Noupoort facility had been assessed, former Minister

thorisation to Vredenburg Wind Power (Pty) Ltd (Vredenburg) for the develop-

Mokonyane reasoned, when dismissing the appeals, that “wake impacts

ment of the proposed 140MW Boulders wind energy facility near Vredenburg.

have no environmentally associated impacts” that would affect Mainstream

Aurora advanced similar arguments raised by Grassridge in its appeal. Aurora

and therefore she had no legal mandate to determine the influence of the

argued that the location of the proposed Boulders wind energy facility would

wake effect impacts the two proposed projects would have on the existing

have a wake effect impact on its existing West Coast 1 wind energy facility

Noupoort facility.

and that a wake effect impact assessment should have been undertaken.

In 2019, Grassridge Wind Power (Pty) Ltd (Grassridge) lodged an appeal
against the decision by the DEFF to grant Bayview Wind Power (Pty) Ltd
(Bayview) an environmental authorisation to develop a proposed 140MW

While Vredenburg did respond to the appeal, a decision by Minister Creecy on
the appeal is pending.
With the DMRE committed to meeting the wind energy targets provided

wind energy facility. Grassridge argued that during its environmental authori-

for in the IRP, the declaration by the DEFF of the REDZs in 2018, and the re-

sation application process, Bayview failed to assess the wake effect impact

cent identification of possible additional REDZs, it is likely that appeals relat-

the proposed wind energy facility would have on its existing downwind facility

ing to wake effect and turbine turbulence impacts will become increasingly

and that a wake effect impact assessment report should have been under-

common. Considering that in the Grassridge appeal, the DEFF confirmed that

taken. In support of this view, Grassridge referred to the Constitutional Court

wake effect assessments must, where applicable, be undertaken for pro-

case of Fuel Retailers Association of Southern Africa v Director-General: Envi-

posed new wind energy facilities, it is recommended that the DEFF should go

ronmental Management, Department of Agriculture, Conservation and Envi-

a step further to prevent frivolous and vexatious appeals against environmen-

ronment, Mpumalanga Province and Others CCT 67/06 [2007] ZACC 13. In

tal authorisations by defining or adopting development setbacks for the wind

casu, it was held that socio-economic

energy sector. The purpose of such setbacks would be to prescribe an ac-

factors can have an impact on the envi-

ceptable minimum distance needed to be maintained between existing wind
energy facilities and proposed new facilities. It is further
recommended that the DEFF must include such development setbacks in the National Web Based Environmental
Screening Tool, which would allow applicants for environmental authorisations to identify any no-go areas for their
proposed wind energy facilities in advance. Moreover, the
EIA Guideline for Renewable Energy Projects published
on 16 October 2015 should be amended to include wake
effect and turbine turbulence on the Table of identified
potential environmental impacts of wind energy projects.
These recommendations would go a long way to prevent
unnecessary, costly and time-consuming appeals and
would provide greater assurance to potential developers
and investors in the South African wind energy sector.

•

Young is a Senior Associate and Kruger a Candidate Attorney at Warburton.

14

ENVIRONMENTAL LAW FEATURE

SEPTEMBER 2020

IWUL OR WUL – THAT IS THE QUESTION
N I C O L E L I M B E R I S - R I T C H I E A N D E M LY N P I L L AY
In terms of the one environmental system (OES), the respective Ministers re-

Energy (DMRE), within a period of five days from the date of issuance of the

sponsible for Environmental Affairs, Mineral Resources and Water Affairs

letter (Acceptance). By the use of the peremptory words must and shall in the

agreed that the Minister responsible for Mineral Resources would issue envi-

regulation, the responsible authority is directed only to consider the applica-

ronmental authorisations and waste management licences in terms of the

tion as integrated, where the requirement to submit the Acceptance has

National Environmental Management Act, 1998 (NEMA) and the National En-

been met.

vironmental Management: Waste Act, 2008, respectively, for mining and re-

Turning to the integration of water use licences with environmental autho-

lated activities, and that the Minister responsible for Environmental Affairs

risations, the Water Tribunal recently indicated in the matter of the Trustees

would be the appeal authority for these authorisations.

for the time being of the groundWork Trust v the Acting Director General: De-

The Ministers further agreed to synchronise the process for the issuing of

partment of Water and Sanitation and ACWA Power, Khanyisa Thermal Power

In order properly to give effect to the OES,
perhaps it would be best, in instances
where the decision is in respect of an
IWUL, to insist that all appeals lie to the
minister. This would ensure that the
various processes, including appeals,
are properly streamlined.

Limberis-Ritchie

Pillay

permits, licences and authorisations within a 300-day period, and in the

Station (Pty) Limited (Khanyisa Decision) that, to be integrated, an applicant is

event that a decision to issue, or refuse, a license is appealed, a streamlined

required to demonstrate through the submission of relevant documents that

90-day period was agreed upon in which to finalise the appeal process.

the two processes are procedurally integrated.

As a result of the OES, s41(5) of the National Water Act, 1998 (NWA) was

It appears from the Khanyisa Decision that the second respondent, ACWA

inserted to give effect to the agreement to streamline the application process

Power, Khanyisa Thermal Power Station (Pty) Limited (ACWA), argued that the

in respect of WUL applications with the process of related applications for

licence granted to it was an IWUL and not a WUL and that, accordingly, the

mineral rights and environmental authorisations.

appeal process that should have been followed was an appeal to the Minister

The section contemplates an integrated application process where the

and not the Tribunal. Given that the Tribunal found that the licence issued

timeframes and processes for the consideration of an application for a WUL

was a WUL and not an IWUL, the Khanyisa Decision fails to provide any clarity

have been aligned and integrated with either an application for a mineral

on the appeal process in respect of the two discreet licences. Let’s consider

right in terms of the Mineral and Petroleum Resources Development Act,

this below.

2002 (MPRDA), or an application for environmental authorisation in terms of
NEMA.
Where the application for an integrated water use licence (IWUL) is linked

Section 41(6) of the NWA provides that, notwithstanding the provisions of
section 148 of the NWA which provides for appeals to the Tribunal, an applicant for an IWUL may lodge an appeal to the Minister of Human Settlements,

to an application in terms of the MPRDA, the applicant is required, in terms of

Water and Sanitation, instead of the Tribunal. By specifically referring to an

regulation 4 of the Water Use Licence Application and Appeals Regulations,

‘applicant’, the section appears to exclude an interested and affected party

2017 (the Regulations), to submit written proof of acceptance of an applica-

(I&AP) from this election and, as such, an I&AP may only appeal to the Tribu-

tion for a permit or right issued by the Department of Mineral Resources and

nal. Can this be correct?
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It is trite that I&APs may participate in the original decision making

from the unsuccessful party as in court proceedings. In addition, the process

process that results in a decision either to grant or to refuse an IWUL, and

is far lengthier than an appeal to the minister, which is subject to set time-

where I&APs are afforded rights to participate in decisions affecting the envi-

frames. Appeals to the Tribunal are often delayed due to the scarcity of hear-

ronment, environmental legislation affords a corresponding right to bring in-

ing dates and, once heard, the Tribunal can take up to seven months to

ternal appeals. The issue here is not that an I&AP is being excluded from the

deliver judgment, as was the case with the Khanyisa judgment.

right to bring an internal appeal, but only from an election as to which appeal
route to follow.

Against this background, it is arguable that the exclusion of I&APs from
the election to appeal to the Minister is unconstitutional, and falls to be set

An internal appeal generally represents a speedy and cost-effective way to

aside for failing to protect, among others, the Constitutional right to just ad-

protect relevant constitutional rights. Indeed, the Constitutional Court in Koy-

ministrative action and the right of access to independent and impartial tri-

abe v Minister for Home Affairs 2010 (4) SA 327 (CC) explained the impor-

bunals and forums for the resolution of disputes.

tance of internal remedies: “Internal remedies are designed to provide

Indeed, an applicant may also be prejudiced by the inability of an I&AP to

immediate and cost-effective relief, giving the executive the opportunity to

elect an appeal to the minister, particularly where the minister has not up-

utilise its own mechanisms, rectifying irregularities first, before aggrieved par-

lifted the automatic suspension of the IWUL as a result of the appeal, and

ties resort to litigation. Although courts play a vital role in providing litigants

the process is further delayed through the mandatory use of this appeal av-

with access to justice, the importance of more readily available and cost-ef-

enue.

fective internal remedies cannot be gainsaid.”

In order properly to give effect to the OES, perhaps it would be best, in in-

The first issue here lies in the cost effectiveness of the Tribunal, which is

stances where the decision is in respect of an IWUL, to insist that all appeals

debatable. Although the process is somewhat fluid, proceedings before the

lie to the minister. This would ensure that the various processes, including

Tribunal are often akin to a court trial where each party is represented (often

appeals, are properly streamlined.

by an attorney and counsel), and witnesses are called. It is evident that huge

•

costs are, therefore, expended in the process with no legislated cost recovery

Limberis-Ritchie is a Senior Associate and Pillay an Associate Designate

mechanism, meaning that the successful party is unable to claim any costs

with Nupen Staude De Vries.
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