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INTRODUCTION
That Employment Law continues to play an increasingly important
role in business is confirmed by the vital information provided by
practitioners in this feature. The coronavirus pandemic has
changed the way law firms operate globally. Technology has played
a pivotal role in enabling some form of normality. High on the list of
concerns for all firms must be the health and well-being of their
staff. The impact of COVID-19 on not only the physical well-being of
staff, but also their mental health, will be a determining factor in
both the ethos and success of firms. And what about firms that
mandate a return to the office? It is worth taking note of the backlash at investment bank Morgan Stanley; no doubt this, along with
comments from others that ‘their talent pool was about to get bigger’, saw CE James Gorman backtrack and say that around 80% of
its employees’ work will be done within its offices, and that the
bank ‘would use COVID-19 as an opportunity to introduce more
flexible working’. Other firms say they expect to be able to attract
talent from firms that deny attorneys flexibility. For as long as there
is uncertainty about COVID-19, and with countries like Germany
expecting a fourth wave in September, there is little doubt that its
impact will be a factor in future plans globally.
With the hybrid work model here to stay, a myriad different
issues not previously considered now appear high on the agenda.
Although, in general, those employed by law firms are able to
access reliable internet, there are other challenges – not least
Eskom’s ability to provide electricity. How do employers take cognisance of these changed circumstances? Can there possibly be a
‘one contract fits all’? How do workplace health and safety rules
translate when they apply to work-from-home? And what about
confidential matters and security? Will legislation be required, or
will this be covered internally? The work-from-home model and the
challenge of always being ‘at work’ and always available is frankly
discussed by Deirdre Venter. Some of these issues and the dilemmas they pose for employers and employees are covered in this
feature; many answers are still needed.
Stats SA announced that South Africa’s unemployment rate
rose to a record high of 32.6% in the first quarter of 2021, from
32.5% in the final quarter of 2020, the highest since its quarterly
labour force survey began in 2008. The number of people who are
unemployed is put at 7.242 million people in the three months to
the end of March, up from 7.233 million people in the previous
three months. These figures are even more concerning when the
rate of unemployment among the youth who hold the future of
South Africa in their hands is considered: they account for 59.5%
of the total number of unemployed persons. Stats SA says that
‘The unemployment rate among the youth is high irrespective of
education level. The graduate unemployment rate was 40,3% for
those aged 15–24 and 15,5% among those aged 25–34 years,
while the rate among adults (aged 35–64 years) was 5,4%’.
Our inflexible labour laws will have to be reviewed if the country
is to have the slightest chance of not becoming a lost cause. •
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AVOIDING ABUSE OF VACCINATION LEAVE
FAAN COETZEE, RIOLA KOK AND MAYSON PETLA
The abuse of leave provisions is a bug bear for all employers. The problems
associated with managing employee leave have been exacerbated by the

official vaccination site in lieu of a medical certificate.
Do the Directions require an employer to accept a vaccination certificate

remote working environment, where employers have even less control over

as proof of an employee experiencing side effects of a COVID-19 vaccina-

the conduct of employees. With the introduction of special leave associated

tion? May an employer still request an employee to produce a medical certifi-

with receiving COVID-19 vaccines or any side effects associated therewith,

cate as proof in terms of s23 of the BCEA, notwithstanding the employee pro-

employers must ensure that the rules pertaining to COVID-19 vaccination

ducing their vaccination certificate?

leave are clearly communicated to employees in order to avoid any abuse.
On 11 June 2021, the Department of Employment and Labour gazetted

In terms of s23 of the BCEA, an employer is not obliged to grant an
employee paid sick leave where they have been absent from work for more

the updated Consolidated Directions on Occupational Health and Safety

than two consecutive days, or on more than two occasions within eight

Measures in Certain Workplaces (the Directions), which brought an end to

weeks, and where on request from the employer, the employee fails to pro-

the debate on whether employers were permitted to implement mandatory

duce a certificate as proof of their absence due to illness or injury.

vaccination policies in the workplace.

Coetzee

The Directions also introduced a special category of leave, in terms of

Employers may require employees suffering from side effects of vaccination

Kok

Petla

to provide medical certificates where they request sick leave for a Monday,

which an employer must allow all employees one day’s paid leave in order to

Friday or for two or more consecutive days. As a result of the uncertainty associ-

receive the COVID-19 vaccine – provided that the employee can show proof

ated with the side effects of COVID-19 vaccinations, an employer, if required to

of vaccination and that the scheduled vaccination falls within working hours.

simply accept an employee’s word that they are experiencing side effects, is

In addition, where an employee experiences side effects following a

placed in a precarious position as they cannot independently verify whether the

COVID-19 vaccination, in terms of the Directions, an employee is entitled to

employee is indeed sick and requires sick leave. This predicament exposes the

paid sick leave in terms of the Basic Conditions of Employment Act (75 of

employer to the risk of employees abusing sick leave. This can only be amelio-

1997) (BCEA), in order to recover. Where an employee has exhausted their

rated by requiring employees experiencing side effects to seek medical atten-

sick leave provisions in terms of the BCEA or any applicable collective agree-

tion at the earliest opportunity and submit medical certificates as proof.

ment, the employee is entitled to lodge a claim for compensation in terms of

Further, the South African government’s Electronic Vaccination Data

the Compensation for Occupational Injuries and Diseases Act (130 of 1993).

System (EVDS), which is the system used to assist in the management and

To this extent, where an employee intends to make use of sick leave in order

surveillance of COVID-19 vaccines will, among others, monitor the side

to recover from the side effects of the COVID-19 vaccine, the OHS Directions

effects of vaccines. Thus, by requiring vaccinated employees to seek medical

provide that an employee may submit a vaccination certificate issued by an

attention if they experience side effects, the employer not only promotes the

4
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employees’ wellbeing, but also assists Health Authorities in monitoring the

terms of s23 of the BCEA where they apply for paid sick leave because of

side effects of the various vaccines. It is noteworthy that the duty of vaccinated

side effects due to receiving a COVID-19 vaccination. Employers must ensure

persons to report side effects to Health Authorities is also stated on COVID-

that this position is clearly communicated to employees and contained in the

19 vaccination record cards.

mandatory vaccination policy.

For these reasons, an employer is not compelled to accept a vaccination

•

certificate in lieu of a medical certificate. A vaccination certificate only proves

Coetzee is an Executive Consultant, Kok a

that an employee was vaccinated at a specific vaccination site; it is not proof

Professional Support Lawyer and Petla an

that the employee experienced side effects as a result of the vaccination. As

Associate Designate with Cliffe Dekker Hofmeyr

such, an employer can compel employees to produce medical certificates in

Incorporating Kieti Law LLP (Kenya).

SOME REFLECTIONS ON COVID-19 AND THE
EMPLOYMENT RELATIONSHIP
DOCTOR CITHI, ANNELLE KAMPER AND ALEX DU PLESSIS
The COVID-19 pandemic has forced those interested in labour law in

tioned what would entitle or allow an employer to entertain such a con-

South Africa to reflect on its fundamental principles and their suitability

sideration in the first place. Does the fact that two persons enter into

to a post-COVID-19 South African workplace. This reflection comes at a

an employment relationship elevate the one to such a position or status

time when questions were already being asked about the suitability and

over the other that it is entitled to tell the other that they should and

efficacy of these principles, in light of the tragic events at Marikana,

must be vaccinated; considering, of course, that the decision to be vac-

rapid technological development, crippling unemployment, little to no

cinated is clearly a very personal, value-laden and complex one?

economic growth and a general trend towards a “new world of work”.

Some will argue “yes”, and some will argue “no”. Some will argue

This reflection has, in certain instances, morphed into critical scrutiny.

that not even a government should be entitled to tell a person to be

Consequently, South African labour law, or at least South Africa’s general

vaccinated. Some will argue that an employer has no entitlement to

approach to it, may come out of the COVID-19 pandemic rather different

even ask an employee whether they have been vaccinated. Others will

to what it was going in.

argue that an employer is obliged to vaccinate its employees, and that

Already, it is hard to grasp how far we have come. Two years ago, it
would probably have been inconceivable to many, if not most South

employees have the right to demand a vaccine from their employer.
These difficult questions can lead one to consider and possibly even

Africans that an employer could or would implement a mandatory vacci-

question, quite fundamentally perhaps, what the employment relation-

nation policy. Many South Africans would probably have even ques-

ship entails and what the purpose of labour law is. In Sidumo and

Cithi

Kamper

Du Plessis
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Another v Rustenburg Platinum Mines Ltd and Others, Navsa AJ, while

ble” will be fiercely debated and negotiated. Portions of this debate will

commenting on the nature of the employment relationship and the pur-

most likely be dedicated to the extent to which the OHSA is appropriate

pose of labour law, quoted the below, now oft-cited passage from Otto

to employment relationships where the employee permanently works

Kahn-Fruend’s Labour and the Law:

remotely.

“[T]he relation between an employer and an isolated employee or

What about an employer’s obligation to provide its employees with

worker is typically a relation between a bearer of power and one who is

their tools of trade or work equipment? As an example, with the reason-

not a bearer of power. In its inception it is an act of submission, in its

able expectation of continued load shedding, would it be the employer,

operation it is a condition of subordination, however much the submis-

the employee, or neither, who has the obligation to ensure that the

sion and the subordination may be concealed by that indispensable fig-

employee’s work-from-home setup has access to an uninterrupted

ment of the legal mind known as the ‘contract of employment.’ The

power supply (UPS) system?

main object of labour law has always been, and we venture to say will

Bearing these considerations in mind, one wonders whether the

always be, to be a countervailing force to counteract the inequality of

employment relationship of the future entails an employer having more

bargaining power which is inherent and must be inherent in the employ-

or less say and interest in what the finest and most personal details of

ment relationship.”

an employee’s life and living arrangements are. It is doubtful whether it

Of course, this explanation of the employment relationship and the

would be a satisfactory outcome for all of these difficult issues to be

purpose of labour law is only one of many, and academics and policy

left to be dealt with in the employment contract of the future. Things

makers will debate its merit and its applicability to contemporary South

change and bargaining powers vary.

Africa.
Another view is that the purpose of labour law is to assist in achieving social policy and/or to increase efficiency and correct market failures. Rationalising the purpose of labour law in such terms may very

Prinsloo J, in Macsteel Service Centres SA (Pty) Ltd v National Union
of Metal Workers of South Africa and Others (judgment was handed
down on 3 June 2020) stated the following as obiter:
“The circumstances which employers and employees currently find

well lead to the conclusion that employers, perhaps particularly in South

themselves in are unprecedented, distressing and uncertain. Answers

Africa, are perfectly placed to determine, and are perfectly justified in

are not to be found in precedents, no map exists to show direction and

determining, who is to be subject to mandatory vaccination.

only time will tell the full extent of the disruption and devastation which

Aside from issues concerning vaccinations in the workplace, there
are other interesting areas of South Africa’s labour law to consider, in

the economy and all who play a part in it, will suffer.
In my view, the best answers and solutions would be found in apply-

light of some general trends seen in workplaces over the last two

ing common sense and seeking common ground to find a solution in a

years.

time when problems and challenges overshadow answers and solutions.

Consider an employer’s obligation to provide and maintain, as far as
is reasonably practicable, a working environment that is safe and without risk to the health of its employees. What will this obligation look like

It is unfortunately true that common sense is not a flower that grows in
every garden.”
While Prinsloo J’s remarks above were made in respect of the COVID-

in an employment relationship where an employee works remotely? The

19 pandemic, they are equally applicable to many, if not all the difficult

current wording of the Occupational Health and Safety Act (OHSA) prob-

conundrums that South African labour law may face in the not-so-dis-

ably supports the view that an employer will, as far as is reasonably

tant future. South African policy makers, employers, employees, and

practicable, be obligated to ensure that the employee’s work-from-home

labour law practitioners would do well, while navigating the long and

setup is safe and without risk to the employee’s health. However, as an

uncertain road ahead, to keep Prinsloo J’s guidance in mind.

example, does such an obligation mean that an employer is obliged to

•

ensure that an employee’s house is secured during the employee’s nor-

Cithi is a Director, Kamper a Senior Associate and Du Plessis an

mal working hours? In this regard, the meaning of “reasonably practica-

Associate with Andersen (South Africa).
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IN THE ABSENCE OF EVIDENCE, CAN AN
ARBITRATOR CONCLUDE THAT THE WORKING RELATIONSHIP HAS BROKEN DOWN?
PHUMZILE ZIQUBU
Booysen v Safety and Security Sectoral Bargaining Council and Others (LAC)

relationship would be intolerable or not reasonably practical. In closing, the

(unreported case no PA12/18, 30-3-2021)

court held that an award of compensation better fits the requirements of
s193 of the Labour Relations Act (66 of 1995) (LRA). It ordered compensa-

Background to the matter

tion in the sum equivalent to 12 months remuneration, calculated at the rate

The employee was a member of the South African Police Service (SAPS),

applicable on the date of dismissal.

employed as a chef at a local police college in Graaff-Reinet. There were two

The matter went on appeal.

charges against him, namely raping a 16-year-old female at her place of residence, and contravening any prescribed Code of Conduct for the Service or

Labour Appeal Court

Public Service. The employee was the neighbour of the girl, who lived with

At the LAC, the employee argued that he was not employed as a police offi-

her mother. The rape happened outside the employee’s working hours.

cial, but as a chef. This means that the trust relationship had not irretrievably

At the disciplinary hearing, the employee’s version was that he had consensual intercourse with the female, however, the SAPS found him guilty as

broken down and, further, there was no evidence led by the SAPS to this
effect. Additionally, there was no evidence by the SAPS that reinstatement

charged and dismissed him. Aggrieved with the outcome
of the disciplinary hearing, he referred an unfair dismissal dispute to the Safety and Security Sectoral
Bargaining Council (SSSBC). The matter proceeded at
arbitration and the arbitrator award was that the dismissal was substantively and procedurally fair. Unhappy
again, he referred the matter for review in the Labour
Court. (LC)

Labour Court
On review, the employee challenged the arbitrator’s
award, seeking the following order:

• Reviewing and setting aside the arbitration award;
• Substituting the arbitration award with an order that

From this case, we learn that
an employer is not obligated
to lead evidence on the
aspect of the breakdown of
the working relationship, or
that it would not reasonably
be impracticable to reinstate
the employee.

the dismissal was substantively unfair; and

•

Ziqubu

that he be reinstated with retrospective effect.
The LC, in considering the evidence presented at the

arbitration, found it was more probable that the employee
had consensual sex with the female and, therefore, the employee’s dismissal

was impracticable or inappropriate. He argued that the sexual intercourse

was substantively unfair.

was consensual and that he had not raped her. He had a clean record and
was found not guilty in the criminal trial. His position as a chef could in no

Pertaining to the remedy of reinstatement, the court held that the employee
had sexual intercourse with a female who is barely above the age of consent.

way bring the reputation and image of the SAPS into disrepute.
In its argument, the SAPS took cognisance of the fact that the employee

He might not be a police officer, but he was employed by the SAPS. A reason-

was not a police officer. However, it stated that this does not mean that he

able man of that community identifies him as an official and or links him

must not respect and protect the fundamental rights of women and children,

with the SAPS. In his own version, he said that he had sexual intercourse

as provided for in the Constitution, 1996. Furthermore, since Graaff-Reinet is

with the 16-year-old female, and this on its own is not in line with the values,

a small town, his act negatively impacted the image of the SAPS, as most

and tarnishes the image of the SAPS. Therefore, a continued employment

people were bound to know about the incident. The employee was expected

SEPTEMBER 2021
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to act within the ambit of the employment relationship, and not bring down

was held that “even where no specific evidence is led by the employer as to

the image of the organisation.

the intolerability of a continued employment relationship or the impracticality

As a point of departure, the court looked at s193(2) of the LRA in deter-

of reinstatement, the Labour Court or arbitrator is obliged ‘to take into account

mining whether the Labour Court erred in not ordering the SAPS to reinstate

any factor which…is relevant in the determination of whether or not such con-

the employee.

ditions exist’. The conduct of the employee is a relevant factor which the
Labour Court or arbitrator should take into account in this determination”.

Section 193(2) of the LRA provides:
‘(2) The Labour Court or the arbitrator must require the employer to rein-

The court said that even though the SAPS did not lead evidence on s193
(2)(b) and (c), there were many factors presented on record which the Labour

state or re-employ the employee unless −

Court was obliged to take into account. In his own testimony, the employee

(a) the employee does not wish to be reinstated or re-employed;

stated that he had sex with a young female who was regarded as a child in

(b) the circumstances surrounding the dismissal are such that a con-

terms of the Children’s Act (38 of 2005). This act took place whilst he was

tinued employment relationship would be intolerable;
(c) it is not reasonably practicable for the employer to reinstate or reemploy the employee; or
(d) the dismissal is unfair only because the employer did not follow a fair
procedure.’

employed by SAPS, and he was bound by the Code of Conduct for Public
Servants to respect and protect the rights of every person in terms of the
Constitution.
The court further held that the conclusion of the Labour Court that having
intercourse with a young female who is considered a child is incompatible
with the stated values of the SAPS, and is likely to bring the SAPS into disre-

In terms of s193 (b) and (d), the Labour Court or arbitrator has an unfet-

pute, was founded in law and fact.

tered discretion. The Labour Court or arbitrator, in exercising its discretion

The Labour Appeal Court considered all material from the Labour Court

under s193 (b) and (c), makes a value judgment on the evidence and facts

and held that “it was fair, on the objective facts of this matter, for the Labour

before it. In the event that an employer opposes the primary remedy, the

Court to conclude that the appellant’s conduct is incompatible with the SAPS

employer must demonstrate that one of the exceptions to the primary remedy

stated values and is likely to bring the SAPS into disrepute”. The Labour

exists.

Court was correct in concluding that the continued employment relationship

The SAPS did not lead any evidence at arbitration pertaining to a contin-

with the employee would be intolerable, or not reasonably practical. Further,

ued employment relationship being intolerable and that it would not be feasi-

an award of compensation, as opposed to reinstatement, was the appropri-

ble to reinstate the employee. Be that as it may, the Labour Court held that

ate remedy.

the employee was not entitled to the primary remedy of reinstatement, as it

The appeal was dismissed with no order as to costs.

was not reasonably practical, and a continued employment relationship
would be intolerable.

Comment

The employee contended that as there was no evidence led by the SAPS

From this case, we learn that an employer is not obligated to lead evidence

in this regard, the Labour Court made factual assumptions that although he

on the aspect of the breakdown of the working relationship, or that it would

was a chef, the community associated him as a member the SAPS and, con-

not reasonably be impracticable to reinstate the employee. The Labour Court

sequently, his conduct was incompatible with the stated values of the SAPS.

or arbitrator has discretion to make a value judgment on the facts and evi-

This begs the question whether the Labour Court was entitled to make

dence presented. There are many factors that an arbitrator can consider in

these factual assumptions (in the absence of evidence) in determining whether

coming to a conclusion that a working relationship has broken down or that

reinstatement was an appropriate remedy in terms of s193(2) of the LRA.

is reasonably impracticable to reinstate an employee.

In answering this question, this court looked at the case of Mediterranean
Textile Mills (Pty) Ltd v SACTWU [2012] 2 BLLR 142 (LAC) at para 30, where it

Ziqubu writes in her own capacity.

•
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THE RIGHT TO DISCONNECT:
A SHARED RESPONSIBILITY
DEIRDRE VENTER
Some 18 years ago, with the birth of my gorgeous son, I was fortunate to

of the day (caffeine is my escape) talking to the other swimming moms about

have bosses who gave me the opportunity to work mornings only. On my

COVID-19, the positivity rate, the third wave, the Delta variant, the alcohol

return to work from maternity leave in September 2003, I started a routine of

ban and vaccine efficiency, I sometimes find myself in front of my laptop at

shutting down my laptop at 13h00 every day, when I would leave the office

18h00, sitting on the hard wooden antique dining room chair with four

and metamorphose from a practising lawyer into a mom. My afternoons in

Labradors salivating as they wait for their food.

the early days of motherhood would be taken up with Moms and Tots,

I have become more productive, and my daily billable hours, much to my

Clamber Club and Monkeynastix. As the kids grew up (my beautiful daughter

fellow partners’ delight, have increased. Without the commute to and from the

followed in 2009), I became a mom’s taxi, ferrying to and from school, extra

office, without interruptions by colleagues and idle office passage chit chat (I

curriculars and parties. More recently, I have been enlisted into the circle of

do miss the office), I not only work longer and harder, but I take fewer rests

swimming moms sitting at endless swimming practices gossiping and time

and often lose track of time. I no longer work mornings only. My roles of attor-

keeping at galas. As part of my mornings-only routine, my laptop would be

ney and mother often blur, especially when I find myself so engrossed in an

put in its bag only to come out at the office the next morning, after my first

opinion on the right to refuse to perform work or the drafting of a mandatory

cup of coffee. A warning, I am dangerous without coffee.

vaccination policy that I am oblivious to the fact that neither the dogs nor the

On 27 March 2020, our lives changed forever. The rat race was replaced by governments globally requesting and even legislating Work from Home (WFH). My antique Oak
dining room table, dating back to the early
1900s, that has seen many generations of
our family celebrating Christmas lunch,
became my office desk. Instead of evening
dinner, roast lamb and Christmas pudding,
there are Post-Its, staples, paper clips, pencil
shavings, highlighters, Juta’s Pocket Statutes,
Grogan’s Law on Dismissal and Workplace
Law and lever arch files scattered all over,
with only a little of the Oak grain peeking
through.

A right to disconnect from work-related
devices becomes essential for an
employee’s mental health and
work/life balance. Boundaries should
be established for employees as to the
use of electronic communication and
devices after work, so as to avoid an
“always on” work culture that can lead
to anxiety, depression, burnout and
even FOMO (the fear of missing out).

Venter

On 27 March 2020, my laptop came out of
its laptop bag and has not gone back. It sits
proudly attached to an extension cord plugged
in where the warming tray is supposed to be. Like a convenience store at a

kids (including Dad) have been fed. The term for this phenomenon is “work

petrol station, my laptop is open 24/7; it is never shut down (do not tell IT).

creep” – when your office is within steps of your TV room and kitchen and

The only time my laptop gets some rest is when, after moving the laptop from

there is a temptation to quickly check one email or finish a quick opinion.

the dining room to my study (currently my daughter’s very messy Grade 6

“Technostress”, a term first coined by American psychologist Craig Brod in

online classroom) for a virtual arbitration or court hearing away from the bark-

1984, has been reported as a possible cause of mental conditions such as

ing dogs, whining kids, and the noisy Hadedas, I forget to recharge its battery

depression, anxiety and burnout in employees. The sub categories of Techno-

and the load shedding schedule gives Eskom the right to disconnect my elec-

Overload (work is demanding, working hours are prolonged and there are

tricity. For a few hours, thanks to Eskom, I have a temporary reprieve from the

high expectations with regard to response times), Techno-Invasion (bound-

blinking screen beckoning me to sit down and check my emails.

aries are blurred between work and personal lives, causing work/life conflicts

My 13h00 shut down, perfected over 17 years, took only a few weeks of
Lockdown to be quashed. If not sitting at a pool with my tenth cup of coffee

and impacting on recovery) and Techno-Workplace Surveillance (employees’
work performance is closely monitored, provoking a sense of distrust and

SEPTEMBER 2021
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lack of control) can all negatively impact on an employee’s wellbeing, causing

remote workers in an attempt to safeguard their periods of rest, leave and

mental fatigue and increased problems with sleep, memory, concentration

holiday. Argentina, in July 2020, introduced a right for remote workers to dis-

and learning.

connect from their ITC tools outside of working hours and during holidays.

As WFH and a constant connection to work becomes the norm for the
foreseeable future, and with Technostress being a possible cause of mental
illness, I ponder whether employees should, like Eskom, have the right to dis-

The law also protects remote workers who exercise the right to disconnect
from being penalised.
In 2020, the International Labour Organization published a Practical

connect, to have a few hours in the day to be uncontactable and inaccessible

Guide for Teleworking During the COVID-19 Pandemic and Beyond, to provide

to the employer. A lunch hour or tea break in the working world where digital

guidelines to employers as country after country issued Stay at Home Orders.

devices are not an employee’s workplace.

The Guide suggests that in order to improve the

A right to disconnect from work-related devices

work/life balance of teleworking employees,

becomes essential for an employee’s mental health and

employers should consider enabling and

work/life balance. Boundaries should be established for

empowering employees to effectively discon-

employees as to the use of electronic communication

nect from work at specified times reserved for

and devices after work, so as to avoid an “always

rest and personal life, without repercussions for

on” work culture that can lead to anxiety, depres-

their careers.

sion, burnout and even FOMO (the fear of miss-

On 1 April 2021, the Workplace Relations

ing out).

Commission’s Code of Practice on the Right

The right to disconnect essentially entails the

to Disconnect came into effect in Ireland.

right of an employee not to perform work outside of

Ireland is hoping to create a culture where

working hours (unless necessary), a right not to be

employees feel they can disconnect from work

penalised for refusing to attend to matters out-

and work-related devices by requiring employ-

side of working hours, and the associated

ers to develop Right to Disconnect policies.

duty to respect other people’s right to dis-

On 21 January 2021, the European Union’s

connect.

Parliament adopted a resolution stating as fol-

The right to disconnect or disengage from
work-related electronic communication is not a new concept, but has recently

lows:
“Whereas the right to disconnect is a fundamental right which is an insep-

become a hotly debated topic due to the WFH regulations of governments

arable part of the new working patterns in the new digital era; whereas that

across the world. In 2012, almost a decade before the COVID-19 pandemic,

right should be seen as an important social policy instrument at Union level

Volkswagen in Germany implemented a system where its server could not

to ensure protection of the rights of all workers; whereas the right to discon-

send emails to employees’ mobile phones between the hours of 18h00 to

nect is of particular importance to the most vulnerable workers and those

07h00 the next morning. Competitors like BMW and Daimler soon followed

with caring responsibilities.”

suit.

The EU Parliament has called on the member states and employers to

In 2017, the then French Minister of Labour, Myriam El Khomri, intro-

ensure that workers are informed of and able to exercise their right to discon-

duced the world’s first law on the right to disconnect. Employers were obligated

nect. Time will tell whether countries will heed this call. Some nations may leg-

to implement charters detailing the hours employees were expected not to

islate the right to disconnect as Chile has done, while others may rely on

be connected to their digital devices. Soon after, countries like Spain and

employers to self-regulate and implement the right to disconnect in their work-

Italy also introduced a right to disconnect.

places through policies, collective agreements and contracts of employment.

In March 2020, as COVID-19 spread across South America, Chile became
the first country outside of Europe to legislate a right to disconnect for

My working hours have not changed, and my flexible working arrangement
with afternoons watching my kids perfect their breaststroke and move up the
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levels in SA swimming has not been unilaterally withdrawn. I am largely to blame

emails and not to be online after hours will only be effective if employees

for the “work creep”, as I cannot resist the temptation to react to the persistent

learn the skill of disconnecting, the skill of shutting down and turning elec-

beeps, vibrations and flashing notifications on my mobile phone and laptop

tronic devices off at knock off time. I am personally trying to learn this skill.

when an email whooshes into my Inbox. Like Pavlov’s dog, I salivate when I hear

We all need to slow down, focus on a single task and do one thing at a time.

the familiar, sometimes pleasing, other times frustrating, sound as the email

We need to enjoy the process and the privilege of WFH, keeping our loved

drops in. The email must be opened immediately, responded to and deleted in

ones and communities safe from the enemy of COVID-19. We need to take

my endless pursuit of managing my Inbox, obeying IT’s instruction to me every

time out away from the temptation of the beeping and vibrating devices, the

morning at 1am to reduce my mailbox size and delete any items I do not need.

perpetual distraction that makes us interrupt what we are doing and experi-

(Does IT not know I need all the items in my Inbox; they are all important.)

ence a little and well-deserved JOMO (the joy of missing out) and find joy in

Employers undoubtedly have a role to play in promoting the well-being of

what we have, rather than what we don’t have.

employees who are WFH by developing and implementing policies on the
right to disconnect. However, granting employees a right not to respond to

Venter is a Partner of Shepstone & Wylie.

WORKING REMOTELY OR REMOTELY WORKING? POINTS TO PONDER FOR EMPLOYERS
TANYA MULLIGAN AND NEIL COETZER
More than a year into the COVID-19 pandemic, some employers are still grap-

Remote working has shown up shortcomings in our employment laws as

pling with the idea of remote working. For many employers, this new normal

well, particularly in relation to the definition of a ‘workplace’ and the legal

has afforded them the opportunity to reassess their business models, their

requirements and obligations which arise from it. The definition of a work-

working arrangements, and their overhead costs (including whether they

place has become much more fluid, as a trip to your local coffee shop, where

should ditch their large and expensive corporate offices in favour of more

millennials sip on cortados while working with their airpods, will confirm.

modest office space).

The regulatory headaches created for employers in these circumstances

For others, the ‘new normal’ is transient, and once the vaccines have
been administered, it will be back to the office grindstone. These employers
have battled to allow employees to work from home (or any other venue they

are real, requiring them to rethink their approaches to creating a safe working environment and disciplining employees for misconduct.
In respect of creating a safe working environment, employers have both a

choose). They complain that they cannot monitor their employees effectively,

common law and a statutory duty, in terms of the Occupational Health and

that teamwork and team dynamics are compromised, and that employees

Safety Act (85 of 1993), as amended (“OHSA”), to provide a safe and healthy

can start operating in silos with little attachment to the organisation.

working environment for their employees. In this regard, OHSA has defined a

The world of work has changed, however,
and those employers who refuse to adapt
will be left behind. Employers will, therefore, need to carefully and urgently consider how they approach tomorrow’s world
of work, because it is already here.

Mulligan

Coetzer
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workplace as “any premises or place where a person performs work in the

ducted via email, video conferencing and texting. With cyber-bullying becom-

course of his employment”.

ing more prevalent, employers must ensure that employees are aware that

Although employers are not obliged to guarantee the safety of their

harassment or discrimination, in all forms, is prohibited and will not be con-

employees, they must take reasonable steps to both identify and eliminate

doned. It seems that a certain amount of monitoring may be required, but

potential hazards to the health and safety of their employees. The new nor-

this has its drawbacks and may impact negatively on morale.

mal, with employees working from home (or a coffee shop), has, of course,

Employers’ frustrations are aggravated by the difficulties of properly man-

made this obligation increasingly burdensome and difficult to achieve, partic-

aging and disciplining unsupervised employees. This has proven to be a

ularly as employers are, to a large extent, unable to either monitor or regulate

daunting task and many employers have experienced both a breakdown in

what takes place away from the office.

communication and decreased levels of productivity as a direct result of

The extent of employers’ difficulties in this regard are far reaching and

employees working from home. There is, for instance, no way for an employer

affect not only occupational injuries and diseases that would normally be

to regulate or prohibit an employee from having a few drinks while working

covered by the provisions of the Compensation of Occupational Injuries and

from home, engaging in lewd or inappropriate behaviour during working

Diseases Act (130 of 1993) (COIDA), but may include potential claims relat-

hours or consuming illicit substances while working.

ing to vicarious liability, unfair discrimination, harassment and even domestic
violence under other statutes.
Employers are thus required not only to determine what an employee’s

In order to remedy this situation, employers should carefully consider and
amend their respective policies and procedures in order to cater for possible
‘remote’ misconduct. This could, of course, include stricter reporting struc-

personal living circumstances are, but must also prescribe and monitor com-

tures and more regular check-ins. Employers could consider requiring employ-

pliance with safety standards that must be observed by the employee at their

ees to undergo routine medical examinations. In each instance, employers

home. Employers cannot simply assume that because employees are work-

should evaluate the nature of their business and implement the necessary

ing in their home, they are freed from their obligations under the OHSA.

policies and procedures in order to prevent abuse by homebound employees.

The OHSA Amendment Bill, which was published on 14 May 2021, makes

Our view is that trust underpins every employment relationship and micro-

no mention of the issue of remote working. The definition of ‘workplace’, in

managing should be avoided. Trust must, however, be built and maintained.

particular, has not received any judicial attention from the drafters, despite

Not all employees are able to work without supervision and many may not

the complexities set out above. A golden opportunity has been missed to give

want to. The world of work has changed, however, and those employers who

further clarity on the circumstances in which an employer will be required to

refuse to adapt will be left behind. Employers will, therefore, need to carefully

ensure that the OHSA is complied with at an employee’s home (or any other

and urgently consider how they approach tomorrow’s world of work, because

place they may choose to work).

it is already here.

Preventing unfair discrimination and harassment at an employee’s home
is more challenging, particularly as most work-related interactions are con-

•

Mulligan and Coetzer are Partners with Cowan-Harper-Madikizela Attorneys.

THE WORLD OF WORK RE-IMAGINED
IMRAAN MAHOMED AND KELEBOGILE SELEMA
The theme song in Aladdin is a ballad sung by the characters Aladdin and

Soaring, tumbling, freewheeling

Jasmine about the new world they are about to discover while riding on

….

Aladdin’s magic carpet.

I can’t go back to where I used to be

But, when the world of work, like every other facet of our lives, has to be

A whole new world

reimagined because of a relentless pandemic that continues to ravage our

With new horizons to pursue

everyday lives, the words “show you the world, shining, shimmering, splen-

….

did” do not ring true.

There’s time to spare

Unlike Aladdin’s confidence when singing to Jasmine that “I can open

Let me share this whole new world with you”

your eyes, Take you wonder by wonder; Over, sideways and under, On a magic
carpet ride”, our “whole new world” is less romantic, safe and melodious.

The 2020 Future of Jobs Report, published by the World Economic Forum,

Frankly, it is scary. But, as Aladdin rightly predicted:

predicts that 85 million jobs will be displaced by automation by 2025. It also

‘Unbelievable sights

reports that in the same period, most employers will divide work roughly

Indescribable feeling

between humans and machines. The industrial revolution transformed
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economies based on agriculture and handicrafts into economies based on

COVID-era, UK employers need to consider flexible working hours. This con-

large-scale industry, mechanised manufacturing, and the factory system. The

sideration needs to include not only working from home, but also other non-

robot revolution is also expected to create 97 million new jobs. Emerging pro-

traditional working patterns, such as fixed hours, job-share or flexitime,

fessions, it is predicted, will reflect the need for roles in the data and AI econ-

term-time only, annualised or compressed hours. The TUC further argues

omy; engineering; cloud computing; and product development. We are in the

that businesses should base their assessment of employees on the quality

throes of a new revolution, hastened by the COVID-19 outbreak.

of work done, and not necessarily where the work is done. Employers

But, is the South African economy ready? We do not believe so, for a variety of reasons.

should not be permitted to discriminate against employees who choose to
work from home. Interestingly, the UK’s Office for National Statistics Data

Globally, the majority of workforces have endured multiple government

(from 2011 to 2020) shows that choosing to work from home can negatively

lockdowns. The result of these lockdowns was remote forms of working that

affect both an employee’s earning capacity and promotion opportunities.

continue; large scale retrenchments and widespread furloughs. Some indus-

Labour correctly concluded that a one-size-fits all approach to what the

tries, like aviation and hospitality, ground to a halt.

future of work should be is unlikely to succeed, so employers, trade unions

The 2020 Future of Jobs Report, published by the World Economic Forum, predicts that 85 million jobs will be displaced
by automation by 2025. It also reports
that in the same period, most employers
will divide work roughly between humans
and machines.

Mahomed

Has the pandemic normalised remote working? Before 2020, it was

Selema

and the government need to work together. While the UK has not adopted a

unusual to work from home, but in just one year, companies came to realise

change in working regime, it is already grappling with the some of the

that working from home worked. Do employees have go back to the office

thorny questions that arise.

again, and if so, when and how often? What is the impact of a hybrid way of

Iceland is an intriguing case study. Trials of a four-day week were conducted

work on the way we communicate, connect and create? If offices become vir-

between 2015 and 2019, long before the outbreak of COVID-19, as a trial-run

tual, what do we make of our social interactions? Importantly, what happens

to determine the future of work. The study comprised two large-scale trials of

to people who cannot work from home, or whose jobs depend on physical

a reduced working week with no reduction in pay. Researchers found that pro-

presence? And if the future is digital, how do we ensure that as few people

ductivity and service provision remained the same or improved across the

as possible get left behind? According to Prodoscore, people were 47% more

selected trial workplaces, whilst the wellbeing of workers increased dramati-

productive working from home than they were working in an office.

cally – there was less stress and burnout, and better health and work-life bal-

Many first world countries have made wide scale progress in their vaccination programmes and are already considering these questions for a “postCOVID-era”. In these countries, employers and employees are now having to
re-evaluate the world of work as we know it.
Organised labour in the United Kingdom has been calling for an expan-

ance. Fast-forward to 2021 – 86% of Iceland’s workplaces have shorter working hours or are gaining the right to shorten their hours.
On our shores, it is now well known that there has been a marked uptick
in working professionals “semigrating” from cities to smaller coastal and
inland towns since 2020 as a result of remote working. PwC recently con-

sion of flexible working hours, regardless of whether workers can do their

ducted an interesting survey which concluded that the pandemic has

jobs from home. Labour argued that working from home should not be

changed work expectations in South Africa, as more employees want to work

forced onto workers in a way that only benefits employers. UK Trade Union,

from home, even if they are able to return to the office. This is consistent

the Trade Union Congress (TUC), endorsed the position that in the post-

with international trends. According to the study, over a third of South African
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workers say that in the future, their ideal work environment would be a mix of

Between 2009 and 2018, South Africa had 11 different ministers responsible

face-to-face and remote working. A quarter favoured mostly virtual working

for telecommunications. Again, we have been let down by politicians.

with some face-to face interaction, and 27% opted for a wholly virtual place

The 2018 International Telecommunication Union’s Information Society

where employees can contribute from any location. An article by the

Index, which measures countries’ evolution towards becoming information

University of Stellenbosch Business School, ‘Remote Work and Employee

societies, placed South Africa 104th out of 144 countries, in terms of

Engagement in COVID-19’, provides that in future, a combination of office

access to fixed broadband, down from 77th in 2002. Will the responsibility

and home-based work could be the best route to greater employee engage-

for adequate internet and data usage costs lie with the employee, or will

ment, productivity and performance, benefiting both the individual and the

employers end up having to bear expenses for employees? What about

company. It recommends that employers consider blended and flexible work-

the obligations to maintain employer confidentiality and compliance with

ing arrangements, enabling employees to work from home or remotely for

recently introduced data privacy laws. Adding insult to injury is access to a

two to three days a week.

reliable power supply. The frequent power cuts, as a result of load shed-

However, the calls for the adoption of a remote workforce in South Africa,

ding, complicates the efforts of South Africans to work online. We have no

with all its advantages, is hindered by various factors. The pandemic has

idea when, if ever, the grid will become more stable. The only guarantee

increased the inequality gap that already exists. The civil unrest witnessed in July

from government is rising costs and a call to use electricity sparingly. The

2021 laid bare this reality and highlighted the lack of government control over

effects of lockdowns, uncertainty in job security and work from home

the populace. An article written by Tshabalira Lebakeng and published in the

regimes coupled with family responsibilities have also increased mental

Daily Maverick in July 2021, “God left South Africa long ago”, should, as the Daily

health issues and, as Adam Grant for the New York Times called it in a

Maverick says, be prescribed reading. Lebakeng tells his personal account in

piece published in early 2021: “There’s a Name for the Blah You’re

Soweto, of the average South African who lives hand-to-mouth, never quite

Feeling: It’s Called Languishing”. The effects of a lack of motivation and

knowing where the next meal will come from. As the unions often remark, these

focus (a sense of stagnation and emptiness, not burnout or depression) in

are the people who rank below “the working poor”. A South African paradox.

not having professional, collegial and broader social interaction when

Informal and casual workers depend on limited or erratic income, receive no

locked away at home are a real issue – it’s called languishing! The full

social protection from government and continue to be adversely affected by the

effects of the negative mental health consequences of the pandemic on

lockdown measures. Social security in the world of work (and note that I did not

employees are yet to be seen.
Despite the unique challenges that the South African workforce faces

say “in employment”) needs to be re-imagined and the net widened. But, this
requires a large tax base – in a country with an ever declining fiscus. Added to

(these are extraneous to the employment relationship), what is certain

this dilemma is the general lack of trust between employers and organised

from an international analysis is that remote working is here to stay. What

labour; let alone disorganised labour – a phenomenon that has grown in the

proactive employers need to do is find ways to help their employees

workplace over a number of years, with the fragmentation of organised labour

adapt, and leave as few people behind as possible. What we know for

and general political instability. All of these factors impact on the workplace.

sure is that, globally, the labour market was disrupted during 2020, and

Adopting a digital workplace is not a reality for a large segment of the pop-

the post-pandemic economy is going to be vastly different from the one

ulation. Another significant challenge in adopting a permanent ‘Work from

we knew in 2019. It is certain is that the new world of work is going to

Home’ regime is the lack of a stable and affordable internet connection

place a much greater emphasis on education. The lack of a proper educa-

across the country. South Africa lags behind other countries such as, for

tional base for the vast majority of blue-collar workers in South Africa

instance, Rwanda which uses satellites to bring internet connection closer to

means that transitioning these workers to a digital economy is going to be

her people. The 2013 National Broadband Policy, known as “South Africa

close to impossible. This means that there is an urgency for businesses

Connect”, is seen as a competent guide for South Africa’s digital development.

and government to take steps to support additional practical training and

The World Bank’s Broadband Commission for Digital Development remarked

education systems for workers. The irony is that we have had Sector

that: “South Africa Connect provides an excellent example of a policy which

Education Training Authorities in existence for almost two decades. How

focuses on both supply-side and demand-side considerations”. But a number

effective have they been? The reports of the Auditor General speak for

of factors have got in the way of digital transformation. We all know that one

themselves, and reading these will have you understand why “God left

was lack of continuity in the political leadership of the national ICT portfolio.

South Africa long ago”. Globally, a number of major brands now provide

POPIA, VACCINATIONS,
AND EMPLOYMENT
Advert

cliffedekkerhofmeyr.com
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work-from-home opportunities for their staff. These include Shopify,

defined world of work. To end where we started, despite their adversities,

Twitter, Microsoft, Amazon and Facebook. Deloitte has also announced

Aladdin and Jasmine were correct; it’s definitely:

that its staff need not return to the office.

“A whole new world (a whole new world)

Whilst the future is unpredictable, it is certain – innovation, flexibility and

That’s where we’ll be (that’s where we’ll be)

‘thinking out the box’ are part of the future of the workplace, and so is a col-

A thrilling chase (a wondrous place)

laborative work environment. Employers will need to be creative, open-minded

For you and me.” •

and involve employees in considering and making decisions on how to create
and develop an environment where employees can thrive in a post-pandemic

Mahomed is a Director, Employment Law,

economy.

and Selema a Candidate Attorney with

It is clear is that only the strong and flexible will successfully survive the
ravages of the COVID-19 pandemic. They are likely to be victors in the newly

Cliffe Dekker Hofmeyr Incorporating Kieti
Law LLP (Kenya)

TAX DEDUCTIONS FOR HOMEWORKING
GRAEME PALMER
During the COVID-19 pandemic, it has become common for
employees to work from home. Apart from the health benefits, there are other reasons for the increase in popularity of
homeworking, such as more flexibility for employees, less
commuting, increasing productivity, and a cost saving for
the employer by reducing workspace. Persons working from
home may want to claim a deduction for certain expenditure they incurred in their home office.
When determining which expenses relating to a home
office can be deducted, consideration must be given to the
positive and negative tests in the Income Tax Act (58 of
1962). The positive tests set out in sections 11(a), (d)
and (e) deal with deductions that are allowed when deter-

Apart from the health benefits, there are other reasons
for the increase in popularity
of homeworking, such as
more flexibility for employees, less commuting,
increasing productivity, and a
cost saving for the employer
by reducing workspace.
Palmer

mining taxable income. In contrast, the negative tests in
sections 23(b) and (m) deal with deductions which are not
allowed. To deduct home office expenses, the taxpayer will
need to show that the requirements in s11 have been met
and that the prohibitions in s23(b) and (m) do not apply. The onus of proving

used for an office will not be considered to be occupied for the purpose of trade

that an expense is deductible will be on the taxpayer.

unless it is specifically equipped to carry out the trade. In other words, the home

Generally, the requirements of the positive test in s11 for normal office

office must contain all the equipment that the taxpayer would usually require to

expenditure would be met. Deductions available to an employee are, however,

conduct the trade. If, for example, the taxpayer was a mechanic who repaired

limited by s23(m). This provision provides that when an employee deducts home

motor vehicles, he must have at home all the tools and equipment needed to

office expenses for a “dwelling house or domestic premises”, the employee may

conduct such repairs. If the taxpayer was an office worker, he would be expected

only claim the rent, cost of repairs, or expenses in connection with such premises

to have a desk, chair, computer, telephone, and other equipment needed to per-

under sections 11(a) and (d) and the wear and tear allowance under section

form office work.

11(e).
It is not enough for a taxpayer to prove that they meet the requirements in

The home office must regularly and exclusively be used for purposes of the
taxpayer’s trade. If a taxpayer only uses his home office occasionally, such as

s11 and that they are not excluded by the prohibitions in s23(m). It is essential

once a week or only on weekends, it is unlikely that it could be justified as regular

that they must also show that the restrictions in s23(b) will not apply to them.

use and, therefore, would not qualify for a deduction of expenses. In the South

Section 23(b) requires that the part of the home used must be occupied for

African Revenue Service (“SARS”) draft Interpretation Note 28, it states that:

the purpose of trade. A trade is defined in the Act as including employment and,

“Regarding the requirement of exclusivity, this provision contemplates that the

therefore, employees may qualify for the deduction. The part of the home that is

part used for trade may not be used for any purpose other than the taxpayer’s trade.
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A deduction is not permitted where the taxpayer conducts any
activities of a private nature in the part used for trade”.

under a contractual obligation to maintain a home study. The
court held that it was sufficient to show that, to fulfil his

It is for this reason that SARS submits that a taxpayer

obligations under his con-

may have difficulty in discharging his burden of proof if

tract, it was necessary

the home office is not contained in a separate room

for him to maintain the

in the house. Silke on South African Income Tax

study and incur the

has a different perspective; it says that it is

expenses. All that had to

“doubtful whether the word ‘exclusively’ can

be shown was that the

enjoy any real meaning in the context of

expenditure was bona

premises acknowledged to be domestic”.

fide incurred for the more

Silke is also critical of the fact that the

efficient fulfillment of his

qualifying part of the home must

obligations under his

be used both ‘exclusively’ and

contract. Although he

‘regularly’, as the fiscus does not

did not use the study

usually trouble itself with a tax-

exclusively for his work (as

payer’s level of efficiency or

it was also used for his Doctorate), his claim

application.

was allowed by the court.

Employees working from home must per-

When determining the deduction that may be claimed by the

form their duties mainly in the part of their home occupied for purposes

taxpayer, both the apportionment ratio and the expenditure that is subject to

of trade. This will require an objective factual enquiry to determine whether the

apportionment must be determined. Apportionment is based on the exact floor

employee performed more than 50% of the employment duties in the part of the

area of the entire premises, compared with that part attributable to a home

home occupied for trade. This provision will effectively exclude many salaried

office. SARS will not accept an estimate. Permitted expenditure may include

employees from claiming a deduction for the part of their home used for work.

rent, repairs, and expenses in connection with the home office. Any deduction

The SARS Interpretation Note gives the example of a law researcher who works

claimed for repairs must relate to the home office and cannot be claimed for

from his home office on Mondays, Wednesdays and Fridays, which translates

any other part of the premises. Expenses in connection with the premises may

into 150 days at the home office and 100 days at the employer’s premises. This

include interest on the mortgage bond, rates, levies, electricity, and cleaning

equates to 60% (i.e., 150/250 x 100) of his time and, therefore, exceeds the

costs. Expenditure on telephone, stationery, furniture and computer costs are

50% requirement.

not costs in connection with the premises. These costs are, therefore, not per-

Judicial interpretation of s23(b) is scarce, with very few reported cases. The
case most often referred to is Kommissaris Van Binnelandse Inkomste v Van

mitted under s23(b), but may qualify as a deduction under s11.
When claiming a deduction for expenses in connection with a premises, tax-

Der Walt 1986 (4) SA 303 (T), where the taxpayer was a university lecturer who

payers must be mindful that it will affect their primary residence capital gain tax

claimed a deduction of expenses in respect of his home study. This case is 35

(CGT) exclusion. The first R2 million of a capital gain on the disposal of a primary

years’ old, and because of the subsequent changes to the Act and the introduc-

residence is usually disregarded when calculating CGT. If the taxpayer has used

tion of s23(m), its relevance has become diluted. The Commissioner argued that

the primary residence for carrying on a trade, the R2 million exclusion will be

the taxpayer failed to show that his home study was used exclusively for the pur-

apportioned for the non-residential use and will not apply to that part of the

poses of trade, because he admitted to using the study while preparing for his

home used for purposes of trade.

Doctorate. To discharge his onus of proving that his expenditure was incurred in
the production of income, the lecturer was not required to show that he was

•

Palmer is a Partner with Garlicke and Bousfield.

http://www.inceconnect.co.za/publication/DealMakers
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MENTAL HEALTH MATTERS IN THE WORKPLACE
NAA’ILAH ABADER AND CLAIRE NOLAN
Mental health matters should matter in the workplace. The current global

The legal position in South Africa

COVID-19 pandemic has required many employers to confront this issue

Two important statutes dealing with the issue are the Employment Equity

with growing urgency. Isolation, social distancing and continued lock-

Act, 1998 (EEA), and the Labour Relations Act, 1995 (LRA).

downs have led to a rise in mental health issues that impact on the work-

The EEA provides that no person may unfairly discriminate, directly or

place, with the potential impact being felt by employers who have a posi-

indirectly, against an employee, in any employment policy or practice, on

tive duty to accommodate and assist employees in this context.

one or more listed grounds, including disability. Mental impairments

COVID-19 and mental health

The Code of Good Practice on Employment of Persons with Disabilities,

As governments across the world impose restrictions that inter alia require

published in terms of the EEA, provides that a person is considered as

employees to stay at home, there has been an increase in several psychi-

having a disability if they have a long-term or recurring physical or mental

and/or other mental health issues fall within the definition of “disability”.

atric symptoms and illnesses caused by the continued isolation and signifi-

impairment that substantially limits their prospects of entry into, or

cantly decreased lack of social interaction with others. In a January 2021

advancement in, employment. Mental impairment is defined as a clinically

The report revealed that there has been
much research on mental health issues during the pandemic. It further indicated that
many people with pre-existing mental, neurological and substance use disorders are
experiencing exacerbated symptoms due to
stressors at a time when access to care is
disrupted.
Abader

Nolan

World Health Organisation (WHO) report, the Director General noted that

recognised condition or illness that affects a person’s thought process,

social restrictions related to the COVID-19 pandemic are likely to lead to an

judgement or emotions.

increased use of alcohol and other substances, as well as an increase in
online gaming and gambling. In some jurisdictions, increases in alcohol con-

The prohibition on discrimination found in the EEA is widely stated. The
LRA prohibition focuses specifically on dismissals. It provides that the dis-

sumption during the pandemic have been associated with increased

missal of an employee is automatically unfair if the reason for the dis-

domestic violence. South Africa, in particular, has experienced a rise in

missal is an employee’s disability. In a number of decisions, the Labour

domestic violence and gender-based violence during the nation’s lockdown.

Appeal Court (LAC) accepted that mental health conditions, such as

The report revealed that there has been much research on mental
health issues during the pandemic. It further indicated that many people
with pre-existing mental, neurological and substance use disorders are

depression, fall within the concept of disability, the most recent of these
being Jansen v Legal Aid South Africa.
Schedule 8 of the LRA, the Code of Good Practice: Dismissal provides

experiencing exacerbated symptoms due to stressors at a time when

that incapacity either caused by ill health or injury may be temporary or

access to care is disrupted. Importantly, people with pre-existing diag-

permanent. If an employee is temporarily unable to work, the employer

noses of mental, neurological and substance use disorders have

should investigate the extent of the incapacity. If an employee is likely to be

increased risks of COVID-19 infection and mortality.

absent for an unreasonably long period of time in the circumstances, the
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employer should investigate all possible alternatives short of dismissal. In

the Labour Appeal Court. The LAC defined depression as a form of mental

cases of permanent incapacity, the employer should ascertain the possibil-

illness and held that even where this condition is not considered to be a

ity of securing alternative employment, or adapting the duties or work cir-

form of disability, the discrimination suffered by the applicant was

cumstances of the employee to accommodate the employee’s disability.

unquestionably as a result of his “mental health problem”. The conduct of

Both the Code and Schedule 8 place a duty on the employer to rea-

the company had clearly constituted an egregious attack on the dignity of

sonably accommodate an employee who suffers from some sort of men-

the employee and, accordingly, fell within the automatically unfair dis-

tal impairment. The Code provides that: “Reasonable accommodation

missal grounds set out in the LRA.

refers to necessary and appropriate modification and adjustments not

These cases demonstrate the importance of employers treating issues

imposing a disproportionate or undue burden on employers to ensure

of mental illness with great caution and taking the steps necessary to rea-

persons with disabilities and other protected categories enjoy human

sonably accommodate employees suffering from mental illness. This is

rights and fundamental freedoms like all other employees.” A reason-

especially the case in a time when COVID-19 and its consequences are

able accommodation, in the context of employment law, entails offering

evident. Our courts will not tolerate and accept carelessness by employers

and implementing assistance or changes to a position or workplace.

when it comes to understanding, accommodating and investigating an

These changes will enable an employee to do his or her job, despite

employee’s mental health. Reasonable steps need to be taken by the

having a disability or any ground which can hinder the employee’s

employer. In each case, these steps and their reasonableness will have to

progress in the workplace.

be determined on their own merits.

In the Jansen decision, the employee concerned was dismissed for

Whilst it is inevitable that similar mental health cases will make their

misconduct. However, the employee alleged that he had been dismissed

way to the Commission for Conciliation, Mediation and Arbitration (CCMA)

because of his mental illness which manifested itself in the alleged acts

and the Labour Court, it is already evident that the approach by these

of misconduct. He argued that his dismissal was, therefore, automatically

forums in relation to COVID-19 and the workplace cases is that of fairness

unfair in terms of the LRA and also amounted to unfair discrimination in

and equity.

terms of the EEA. The employee had been diagnosed with reactive
depression, a mental condition that was triggered by stress in the work-

Guidance for employers

place. The employer had been aware that the employee was suffering

Employers should take cognisance of the importance of mental health

from the illness. The LAC indicated the following in relation to depression

matters in the workplace, particularly in light of COVID-19, and where pos-

and the workplace:

sible, implement the following:

“The stresses and pressures of modern day life being what they are,
depression is common in the workplace. Employers from time to time will

• Create a workplace environment that promotes the reality and acceptance of mental illness and breaks the stigma attached to mental

need to manage the impact of depression on an individual employee’s

health. This is especially important where the world is becoming small-

performance. The approach to be followed will depend on the circum-

er and employees, especially skilled ones, have more work opportuni-

stances.”

ties due to the increase in remote working. Mental health considera-

Although the LAC found that it was clear that the employee suffered
from depression, he failed to prove that the acts of misconduct engaged
in were caused either directly by his depression or that he was dismissed
as a direct result of his depression. Accordingly, the LAC found that the
most proximate cause of Jansen’s dismissal was his misconduct and not
his depression. Although this case shows that employees cannot rely on
depression to escape the consequences of their actions that constitute
misconduct, the LAC emphasised that employers have a duty to deal with
depression sympathetically and to consider sanctions which reflect that
approach.
A similar approach was adopted by the LAC in New Way Motors &
Diesel Engineering (Pty) Ltd v Marsland. In this case, when the applicant
came back to work after having endured a mental meltdown, the company
treated him distinctively to such an extent that he ultimately surrendered
and moved toward the Labour Court on the premise that he was helpfully
rejected, and that his expulsion was consequently uncalled for in light of

tions and how employers address these issues may become important
to employees when deciding on an employment opportunity.

• Provide education to management and human resources on how to
understand, manage, support and assist mentally ill employees.

• Keep abreast of research and ensure open workplace discussions
regarding the drivers of poor wellbeing.

• Consider on a case-by-case basis, after a proper investigation, the

impact of an employee’s mental health on their abilities to perform
their functions.

• Promote assistance programmes to employees. These should include
mental health interventions that can be delivered remotely.

• Refer mentally ill employees to mental health care practitioners or programmes.

• Ensure that mental health matters are treated with the utmost confidentiality and sensitivity. •

the fact that he had been oppressed in view of his condition. The court

Abader is a Senior Associate and Nolan an Associate, Employment

found in his favour. The employer appealed and the matter ended up in

Department, ENSafrica.
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RESTRAINTS OF TRADE IN LIGHT OF
RECENT JUDGMENTS
MARC HUMPHRIES
There is a common assumption among employees (and many employers)

namely that public interest requires that parties should comply with their

that restraint of trade covenants are invalid and unenforceable, especially in

contractual obligations (i.e. pacta sunt servanda) as opposed to the consider-

light of the right for South African citizens to choose their trade, occupation

ation that all persons should, in the interests of society, be freely entitled to

or profession freely, as enshrined in the Constitution of the Republic of South

engage in economic activity and to pursue a livelihood. It is important to note

Africa, 1996. But this assumption is incorrect, as the Appellate Division (now

that the maxim, pacta sunt servanda, has its roots in constitutional principle,

the Supreme Court of Appeal) held, in the landmark case of Magna Alloys

especially as the court in Reddy v Siemens Telecommunications (Pty) Ltd

and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) that covenants in

2007 (2) SA 406 (SCA) held that “contractual autonomy is part of the free-

restraint of trade are valid and enforceable.

dom informing the constitutional value of dignity”.

Unlike the approach adopted by English courts, the court in Magna Alloys

These public policy considerations have recently been considered and

held that restraints of trade are not prima facie unenforceable or invalid and

applied by the high court and the labour court in respect of the enforcement

that every restraint of trade agreement signed by an employee is assumed to

of restraints of trade during the current COVID-19 pandemic.

be lawful and enforceable. The onus lies on the employee, if he or she wishes

In the judgment of Oomph Out of Home Media (Pty) Limited v Brien and

to be released from the restraint, to show that the
restraint is unreasonable and contrary to public policy.
Covenants in restraint of trade were again examined in
light of the Constitution, and it was held that the
Constitution did not intend to alter the law laid down in
Magna Alloys and similar cases.
The test to determine the reasonableness of a
restraint of trade agreement was set out in Basson v
Chilwan and Others 1993 (2) SA 742 (A), and requires
that the following must be assessed:
1. Is there an interest of the one party, which is deserving of protection at the termination of the agreement?
2. Is that interest being prejudiced by the other party?
3. If so, does the interest weigh up qualitatively and
quantitatively against the interest of the latter party,

It is, however, important to note
that each restraint of trade matter will need to be determined
on its own facts, on a case by
case basis. The general principle remains that a restraint of
trade will only be enforceable if
the restraint is reasonable, having regard to the test prescribed
by Basson v Chilwan, and is not
contrary to public policy.

Humphries

that the latter should not be economically inactive
and unproductive?
4. Is there another facet of public policy having nothing
to do with the relationship between the parties, but which requires that

another [2021] JOL 49492 (GJ), the high court essentially held that it would

the restraint should either be maintained or rejected?

be unreasonable and contrary to public policy to uphold a restraint of trade
during the COVID-19 pandemic, despite having found that the first respon-

Other factors that are considered by courts in determining the reason-

dent possessed and exploited the applicant’s confidential client information

ableness of a restraint include, inter alia, (i) the length of time for which the

in contravention of a restraint of trade. In considering whether the restraint

restraint operates, (ii) the geographical area to which the restraint applies,

of trade was reasonable, the court placed emphasis on the prevailing situa-

(iii) whether a restraint payment was paid to the employee, (iv) whether the

tion at the time of the enforcement of the restraint and, in this regard, it held

employee still has the ability to earn a living, and (v) the proprietary interest

that it could not overlook the “unexpected invasion” of the COVID-19 pan-

or capital asset that the employer seeks to protect.

demic in South Africa and globally, and that the enforcement of the restraint,

However, in determining the reasonableness of a restraint, a court must
ultimately weigh up two principle, but conflicting, public policy considerations,

in light thereof, “is plainly unreasonable and contrary to public policy and
constitutional values”. It is important to note that the high court, in making
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its determination, did not consider the principle of pacta sunt servanda, nor

must yield to the bare assertion that alternative employment would be diffi-

did it consider whether the partial enforcement of the restraint through the

cult to secure, whatever the cause.” Moreover, the labour court held that the

use of the doctrine of restriction would have been appropriate in the circum-

fourth stage of the enquiry established in Basson v Chilwan does not entitle a

stances, in order to protect the applicant from unlawful competition, like the

court to make assumptions about the state of the labour market as a basis

exploitation of its confidential client information by the first respondent.

to reject a restraint undertaking.

The approach adopted in Oomph Out of Home Media was similarly fol-

Similarly, the Labour Court in Bulldog Abrasives Southern Africa (Pty) Ltd v

lowed by the Labour Court (Durban) in the case of Bearings International, a

Dan Llewellyn Davie and another (J123/2021) (20 May 2021) considered the

division of Hudaco Trading (Pty) Ltd v Trevor Veeradu (D280/2021) (30 June

approach adopted in Oomph Out of Home Media and held that the decision

2021) which, inter alia, held that from “March 2020 till the next foreseeable

was “clearly wrong”. More importantly, the court held that “to suggest that

future the economic world has been hard hit by the advent of Covid-19. Very

enforcing a restraint in a COVID-19 situation is contrary to public policy is to

many employees have since lost their jobs and in this country, as with many

stretch the meaning of public policy beyond what it is supposed to be. As con-

others, unemployment has risen to uncontrollable levels, leaving families

sistently held, public policy requires that parties to a contract freely entered

destitute. Finding a job at this time is notoriously difficult. In the circum-

into be bound by such a contract. It cannot be said that during the pandemic

stances, the restraint should be rejected.” Again, the Labour Court did not

employment opportunities are completely closed out. […] What Rabie CJ was

consider the principle of pacta sunt servanda or whether the partial enforce-

referring to was not instances like the current pandemic, but he was linking

ment of the restraint would be appropriate, despite the Labour Court having

the prevailing circumstances to the boni mores of the society. I do not believe

found that the respondent possessed the applicant’s trade secrets.

that the boni mores of the society will accommodate a complete shift from the

Having regard to these decisions, it appeared that employers would have
significant difficulty in enforcing restraints of trade during the COVID-19 pan-

maxim pacta sunt servanda because of the current pandemic.”
Unfortunately, and having regard to the principle of stare decisis, none of

demic. Naturally, this was particularly concerning for employers seeking to

the aforegoing conflicting judgments have conclusively settled the issue of

protect their proprietary interests, especially as it appears that there is no

whether restraints of trade are enforceable during the COVID-19 pandemic.

end in sight for the pandemic.

Notwithstanding the aforegoing, the approach adopted by the Labour Court

However, in two recent cases, the Labour Court (Johannesburg) has

in Bulldog Abrasives Southern Africa and Prima Interactive is, in my view, the

rejected the public policy approach adopted in Oomph Out of Home Media

correct approach that should be adopted in determining whether a restraint

where employers have sought to enforce restraints of trade, despite the

of trade is reasonable and enforceable in light of public policy considera-

employees in both instances attempting to rely on the decision of Oomph Out

tions, particularly as employers should not be prevented by public policy from

of Home Media to argue that their restraints of trade should not be enforced

enforcing a restraint of trade covenant where an employee has unlawfully

during the COVID-19 pandemic.

breached his or her contractual undertakings. Hopefully this issue will be

In Prima Interactive (Pty) Ltd v Lemon and others (J246/2021) (30 April

swiftly and decisively determined by the Supreme Court of Appeal, or the

2021), the Labour Court expressly rejected the approach adopted in Oomph

Labour Appeal Court, in order to provide much needed certainty in the cir-

Out of Home Media and held that “[w]hat this approach ignores is that the

cumstances.

Coronavirus is no respecter of persons, and that employers and employees

It is, however, important to note that each restraint of trade matter will

are equally vulnerable in the face of the pandemic. While it is no doubt true

need to be determined on its own facts, on a case by case basis. The general

that many employees have borne the brunt of the economic devastation that

principle remains that a restraint of trade will only be enforceable if the

the pandemic has visited on our society and the economy in particular, busi-

restraint is reasonable, having regard to the test prescribed by Basson v

nesses have not been unaffected. Restraint undertakings are sought and

Chilwan, and is not contrary to public policy.

enforced to protect legitimate proprietary interests of an undertaking. There
is no reason, once those undertakings have been judged legitimate, that they

•

Humphries is a Director: Legal, RSM South Africa.

20

EMPLOYMENT LAW FEATURE

SEPTEMBER 2021

RESTRAINTS REMAIN VALID DURING
THE PANDEMIC
NOMBULELO MYENI
On 20 May 2021, in the case of Bulldog Abrasives Southern Africa (Pty) Ltd v

ZAR120 000 he had offered a customer. On 28 January 2021, Davie

Davie and Another (J123/21) [2021] ZALCJHB 58, the Labour Court found that

referred an unfair dismissal dispute to the Commission for Conciliation,

while the COVID-19 pandemic has had severe and, in some cases, irreversible

Mediation and Arbitration (CCMA). A settlement agreement was concluded to

effects on the economy of the country, employees cannot opportunistically use

resolve the dispute.

it as a reason to breach restraint of trade agreements. The pandemic is not a
vis major that renders contractual performance objectively impossible.
There is always a risk that a former employee may use confidential information they obtained during their employment to curry favour with new
employers or to advance their personal business ventures. A restraint of

On 14 January 2021, Davie accepted employment as Abrasive Division
New Business Development Manager with Wadeville Paint (Pty) Ltd, a prescribed customer of Bulldog Abrasives, placing him in breach of his restraint
of trade agreement.
When advised of the breach, Davie refused to provide Bulldog Abrasives

trade agreement between an employer and employee is established with the

with an undertaking that he would comply with the restraint of trade agree-

intention to protect the employer’s proprietary interests.

ment. Accordingly, on 5 February 2021, Bulldog Abrasives delivered an

Restraint of trade agreements are recognised in South Africa as being prima
facie valid and enforceable. The onus to prove that a restraint agreement is

urgent application to the Labour Court to interdict Davie from continuing his
employment with a prescribed customer. Davie opposed the application.

invalid or unenforceable lies with the employee (Magna Alloys and Research (SA)
(Pty) Ltd v Ellis 1984 (4) SA 874 (A)). Employers seeking to enforce the agree-

The judgment

ment are only required to invoke the restraint and prove a breach of its terms.

It is trite that public policy requires that agreements, freely entered into,

The reasonableness of a restraint agreement is determined by whether

should be honoured. At the same time, public policy dictates that an individual

the restraint unreasonably restricts an employee’s freedom of trade or work,

should be free to take part in economic activities to earn a living. This is a

considering factors such as:

right enshrined in s22 of the Constitution, which provides everyone the right

•

to choose a trade, occupation, or profession freely.

Is there a proprietary interest worthy of protection after termination of
employment?

Davie relied on the decision of Oomph Out of Home Media (Pty) v Brien

• Is that interest being threatened by the employee?
• Does such interest weigh qualitatively and quantitatively against the

interest of the employee not to be economically active and unproductive?

and Another [2021] JOL 49492 (GJ), where the high court concluded that in
such circumstances, the invasion of COVID-19 should be considered. The
court found that although the pandemic does not create a bar to the enforce-

• Is there an aspect of public policy, having nothing to do with the relationship between the
employer and employee, that requires the
restraint to be maintained or rejected?

The question raised by the Bulldog Abrasives
case: Is the pandemic an aspect of public
policy that requires restraints to be rejected?
The facts
Davie (the first respondent) was employed by Bulldog
Abrasives (the applicant) as a salesperson. At the
time of his dismissal, he was the National Industrial
Sales Manager. Davie had signed a restraint of trade
agreement with Bulldog Abrasives, restraining him
from taking up employment with a competitor and/or
prescribed customer of Bulldog Abrasives.
Davie was dismissed on 22 December 2020 following a disciplinary inquiry regarding a discount of

There is always a risk that a former
employee may use confidential
information they obtained during
their employment to curry favour
with new employers or to advance
their personal business ventures. A
restraint of trade agreement
between an employer and employee is established with the intention
to protect the employer’s proprietary interests.

Myeni
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ment of restraints of trade, its impact on a particular industry must be taken
into consideration when assessing whether a restraint is reasonable, together
with the availability of work and all other relevant factors.
The labour court rejected the findings of the high court and held that
direction should be taken from the case of Prima Interactive (Pty) Ltd v Lemon
and Others (J246-2021), delivered on 30 April 2021, where the Labour Court
has already held that:
“The coronavirus is no respecter of persons, and that employers and
employees are equally vulnerable in the face of the pandemic. While it is
no doubt true that the pandemic has visited on our society and the economy in particular, businesses have not been unaffected. Restraints are
sought to protect legitimate proprietary interests of an undertaking. There
is no reason, once those undertakings have been judged legitimate, that
they must yield to the bare assertion that alternative employment would
be difficult to secure, whatever the cause.”
Further, the labour court emphasised that the inquiry into whether the
restraint was against public policy did not empower the court to make assumptions about the state of the labour market and introduced factors, drawn out of
context and in isolation, as a basis to reject a restraint undertaking. Where the
court does not have tangible statistics, it cannot conclude that employment
opportunities are completely closed out during the pandemic. Doing so would
be stretching the meaning of public policy beyond what it is supposed to be.
Davie’s argument that there were no employment opportunities during
the pandemic was found particularly unsustainable as he had, in fact, managed to obtain employment with Wadeville Paints, despite the economic conditions imposed by the pandemic.
The Labour Court held that Davie signed a restraint of trade and confidentiality agreement. No case was made to convince the court that this agreement
was entered into under duress or that the agreement had been cancelled due
to a breach by Bulldog Abrasives. The court concluded that Davies had not discharged the onus to prove that the restraint agreement was unreasonable and
contrary to public interest. Davie was found in breach of the agreement. He
was interdicted, restrained and ordered to pay the costs of the application.
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• The court found that the interests of Veeradu outweighed the interests of
Bearing International, and further, that the restraint was unreasonable
and consequently unenforceable.

• In considering the relationship between the pandemic and public policy,
the court simply held that “from March 2020 till the next foreseeable

future the economic world has been hard hit by the advent of COVID-19.
Very many employees have since lost their jobs and in this country, as
with others, unemployment has risen to uncontrollable levels, leaving
families destitute. Finding a job currently is notoriously difficult. In the circumstances, the restraint should be rejected.”
With these conflicting views on how the labour courts ought to deal with
the pandemic as it related to restraint of trade agreements, the intervention
of the Labour Appeal Court is required for a definitive approach.
However, in the absence thereof, and considering the authority already
cited, it is our opinion that the Bearing International judgment falls short of
considering the basic tenets of public policy established by the maxim, pacta
sunt servanda.
In this case, the blanket statement that employment opportunities are
hard to come by at this time is not substantiated with evidence, and does not
hold water when taking into account that Veeradu had also already obtained
alternative employment immediately after resigning from Bearing
International. There would need to be a more in-depth inquiry into the state
of the South African labour market for the court to reach the conclusion that
an agreement must be rejected on the basis that finding a job has been
made difficult by the pandemic, in particular when taking into account that
individuals enter into restraint of trade agreements freely and voluntarily.

Conclusion
The Bulldog Abrasives judgment makes it clear that the current pandemic
does not warrant a shift from the long-held public policy principle that agreements entered freely and voluntarily should be honoured. To conclude otherwise would prejudice employers whose businesses are also strained by the
current economic conditions.
In continuing to balance the interests of employers and employees who

Bearing International (a division of Hudaco Trading (Pty) Ltd v Trevor
Veeradu [2021] D280/2021

are party to restraint agreements, our courts maintain that these should be

On 30 June 2021, in the Bearing International Labour Court judgment, Judge

other relevant factors such as the nature of the work, the geographic location

Cele held that the restraint against the employee (Veeradu) must be rejected
for, inter alia, the following reasons:

• Veeradu worked for Bearing International for about six years, which was a
short period compared with the vast experience he had acquired in his
previous employment, before joining Bearing International.

• While at Bearing International, Veeradu received various promotions,

which meant that he was already well trained and equipped for the job.

• Bearing International found Veeradu already economically active and productive and, accordingly, there was no justification that he should be

determined on a case-by-case basis. Due consideration should be given to
of the restraint, the duration of the restraint, and whether the individual has
trade connections or access to confidential and proprietary information that
is deserving of protection.
However, the Labour Court has cautioned and advised against taking this
inquiry further to making unsubstantiated assumptions about the state of
the labour market and having regard to the interest of the individual and not
the public to prevent the enforceability of a restraint
agreement.

•

worse off when leaving the employment of Bearing International, given

Myeni is an Associate at Lawtons Africa. The article was

his seniority when he joined the company.

supervised by Gugulethu Mthalane, a Director.
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‘YOU’RE FIRED’: TERMINATING A FOOTBALL
COACH’S CONTRACT
ZAWADI DLAMINI
The latter part of the 2020/2021 football season saw the ‘sacking’ of José

tition and lucrative financial deals in the football environment, football coaches

Mourinho [Tottenham Hotspur FC], Zinedine Zidane [Real Madrid FC] and,

are often appointed as senior employees and/or executives and are set high

closer to home, Gavin Hunt [Kaizer Chiefs FC]. The termination of these

performance standards

coaches’ contracts demonstrates the highly competitive industry in which

Fair dismissals

football coaches operate.
The football industry is not synonymous with job retention and job security,

In terms of the Labour Relations Act 66 of 1995 (LRA) an employee has a

as head coaches at football clubs know. They are subject to immense perfor-

right not to be unfairly dismissed. The Code of Good Practice at schedule 8

mance scrutiny and are readily dismissed for failing to meet targets.

to the LRA recognises three grounds of dismissal: misconduct, incapacity
and, where the operational requirements of the employer warrant it, dis-

Are coaches employees?

missal. A fair dismissal comprises two components, substantive fairness and

Football, commonly known as soccer, is a unique industry, governed by its

procedural fairness. A dismissal will be substantively unfair where there is no

own set of regulations. In South Africa, the South African Football Association

legitimate reason for the dismissal, and a dismissal will be procedurally

(SAFA) is the governing body of football. The National
Soccer League (NSL), also known as the Premier Soccer
League, is affiliated to SAFA and is the governing body of
professional football. As the governing body of professional football, the NSL must promote, administer and
regulate professional football within the confines of
SAFA. To achieve this, the National Soccer League
Handbook (NSL Handbook) was enacted and all professional clubs are bound by its provisions.
Unlike with traditional professions, the frequent dismissal and inter-change of executives is not uncommon
because coaches frequently fail to meet the performance targets set for them. The NSL Handbook does
not, to the extent that it does with players, comprehen-

The football industry is not
synonymous with job retention and job security, as
head coaches at football
clubs know. They are subject
to immense performance
scrutiny and are readily dismissed for failing to meet targets.

sively regulate the ‘transfer’ of coaches. This begs the

Dlamini

question: what regulates the movement of professional
coaches?
In Tshabalala v Moroka Swallows Football Club Ltd
1991 12 ILJ 389 (IC), it was held that a coach at a soccer club is considered

unfair if a correct procedure was not followed. The procedure to follow in

an employee of the club. By virtue of the coach’s duties and responsibilities,

effecting a dismissal will depend on the recognised ground on which the dis-

such as attending training, selecting the team and reporting to the club, a

missal is based.

football coach cannot be considered as an independent contractor as an

Coaches are often dismissed for poor performance, or failing to meet per-

employment relationship exists between the parties. The principle that a foot-

formance targets. The recognised ground of dismissal that poor performance

ball coach is an employee of a soccer club was also recognised in Santos

falls into is incapacity. The general principle concerning procedural fairness

Professional Football Club (Pty) Ltd v Igesund & another 2003 (5) SA 73 (C).

with regard to a dismissal for poor performance is that an employer must

The body of law, which requires sporting regulations to be read with South

make the employee aware of the sub-standard performance and assist them

African legislation and/or common law, is known as ‘sports law’. To this

to improve their performance. In order to comply with the procedural fairness

extent, to understand the relationship between a coach and a soccer club,

requirement, an employer would have to place the employee under perfor-

the NSL Handbook must be read together with employment legislation; con-

mance management and provide remedial measures, such as counselling

sequently, the relationship is one of employment. In light of the fierce compe-

and training, to remedy the poor performance. These measures must be
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adopted with the view of giving the employee a fair opportunity to meet the
performance standard.

employees if they cannot even oversee themselves.
It may be argued that coaches at professional soccer clubs fall within

Football is not only a national pastime but is also a prominent and lucra-

these exceptions as, by virtue of their appointments, they hold executive and

tive business. On this score, it is often not commercially feasible or practical

senior positions and a high degree of professionalism is required from them.

for soccer clubs to follow procedural requirements when dismissing a football

It cannot be argued that a coach who consistently loses soccer matches is

coach for failing to meet performance targets. The nature of football requires

unaware of his or her unsatisfactory performance – particularly in the highly

timeous and expeditious dismissals, and following extensive and time-con-

publicised environment football operates in. In addition, a coach’s non-

suming pre-dismissal procedures may adversely affect a football club’s oper-

achievement of performance targets has serious adverse commercial and

ational requirements and performance objectives. It is, therefore, in the inter-

reputational consequences for a club.

ests of a soccer club to dismiss a non-performing coach as quickly as possi-

In the light of this, a soccer club may terminate a football coach’s employ-

ble with the view of appointing a new one with minimal disruption in the soc-

ment contract without following extensive pre-dismissal procedures. In the

cer season.

absence of a mutual separation agreement between the parties, soccer
clubs, on the strength of the exceptions already listed, can timeously dismiss

How to circumvent pre-dismissal procedures

a football coach and embark on appointing another.

In South Africa, the law differentiates between the dismissal for poor perfor-

To strengthen their position, football clubs may also incorporate perfor-

mance for an ordinary employee and that of senior managers or executives.

mance targets in the coach’s employment contract so that failing to meet

In Somyo v Ross Poultry Breeders (Pty) Ltd [1997] 7 BLLR 862 (LAC), the

them will constitute a material breach of the contract. The consequence of

Labour Appeal Court confirmed that the two exceptions to the requirement of

this would be that upon any breach by the coach, the club can elect to can-

following a fair procedure for dismissal for poor performance are: where the

cel the coach’s contract, which may negate the requirement of having to fol-

senior employee is qualified by their knowledge or experience and is capable

low a pre-dismissal performance management procedure entirely.

of establishing for themselves whether or not they complied with the perfor-

Another method would be for the club and coach to agree at the beginning

mance target; and where the required degree of professionalism is so high

of a season what the reasonable and realistic performance targets would be:

that any deviance from the required standards would be so serious that non-

games won, qualification for leagues and cups and the like. In this way there

compliance would justify dismissal. The Labour Appeal Court’s view has been

can be no doubt whether the coach is performing to the agreed performance

adopted and confirmed in a number of subsequent judgments and demon-

standards and whether remedial action is required or not.

strates that senior employees are held to a higher standard than ordinary
employees.
In JDG Trading (Pty) Ltd t/a Price ‘n Pride v Brunsdon (2000) 21 ILJ 501
(LAC), it was held that it would be unfair for an employer to apply the ‘normal’

The appointment and dismissal of coaches is as much a part of the game
as scoring goals on the field. Soccer clubs are advised, however, to seek
legal advice as an incorrect application of the principles may lead to adverse
financial and reputational consequences for them.

guidelines regarding counselling to senior managerial employees. The court

•

went on to say that an experienced executive who needs to be counselled is

Dlamini is an Associate with Bowmans South Africa. The article was

probably not fit to be an executive. A senior executive cannot oversee other

reviewed by Graham Damant, a Partner.
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WHO WILL WATCH THE WATCHERS? 1
JOHAN BOTES
Employers and employees rely on employment tribunal commissioners to dis-

there should be a level of quality control to limit the risk of a rogue commissioner

cern between appropriate and inappropriate conduct, and to remedy the incor-

going off-piste. But to allow a commissioner casually overhearing a discussion

rect classification and consequences attached to employee conduct. If an

between parties to interfere and direct another commissioner to reconsider his

employee is charged with misconduct, the commission is tasked with consider-

findings smacks of misconduct. Commissioners should be held in high regard by

ing the facts afresh, and determining the appropriate sanction in deserving

users of the employment tribunal’s services. Whilst there will always be winners

cases. Faith in the statutory dispute resolution system hinges on the sound exer-

and losers in dispute resolution, the CCMA’s function is undermined by commis-

cise of judgement by commissioners every day. Our legal system even tolerates

sioners who conduct themselves as a law unto themselves.

the fact that a commissioner may occasionally get it wrong. But what happens
when the commissioner is the one engaging in misconduct?

Tribunal commissioners are bound by the statutory Code of Conduct for
Commissioners. Interfering in an already determined dispute that was not before

This was the interesting, if disturbing, question posed to the labour court in
the recent matter of Glencore Operations SA (Pty) Ltd v CCMA & others

one strikes me, and the court, as conduct inconsistent with the Code.
Commissioners are required “… to act with honesty and conduct in a manner

(JR1963/19, delivered 28 June 2021). The employer
implored the court to review and set aside an arbitration
award that held that the company unfairly dismissed an
employee, and that it ought to reinstate him. Furthermore,
the business sought to review the conduct of a commissioner who became involved in the matter. Whilst it is common to cite the tribunal commissioner who issued the
award or ruling in review proceedings, it is uncommon for
other commissioners to find themselves dragged before
the court in review applications where they did not preside
over a matter.
The scene that played out at the employment tribunal
was that the employee failed to arrive for the arbitration at

The vexed issue was the conduct of Commissioner N who
directed the parties to proceed with the arbitration.
Allowing parties not seized
with the dispute to interfere
undermines the integrity of
the statutory dispute resolution process.
Botes

the scheduled time. The presiding commissioner then correctly and lawfully dismissed the matter based on the
employee’s absence. As the employer and trade union representatives exited the tribunal, dismissal ruling in hand, the procrastinating

that is fair to all CCMA users and the public at large.” Had Commissioner N, over-

employee arrived for the arbitration. Another commissioner, Commissioner N,

hearing the matter, advised the employee to contact the CCMA, his trade union

overheard the employee remonstrating and then “ordered” the parties (including

or legal representative to seek advice on the matter, the employer may not have

the presiding commissioner) back into the venue. For reasons not clear to the

enjoyed such advice but would hardly have been able to cry foul. One may even

casual observer, the presiding commissioner disregarded his dismissal ruling

have understood if the Commissioner advised the employee to bring a fresh

and proceeded with the arbitration.

application for arbitration. But in directing another commissioner to rehear the

The review court dealt with the legal technicalities relating to the tribunal’s lack

matter under circumstances where the tribunal lacked jurisdiction, he clearly

of jurisdiction to determine the matter after the commissioner had issued a ruling

overstepped the mark. The court ordered the Director of the CCMA to investigate

dismissing the employee’s dispute. The judgment reflects on various higher court

the conduct of Commissioner N. On these facts, one could probably also ques-

utterances on this issue. The high-water mark for the employee appears to be that,

tion whether the presiding commissioner should be reprimanded for allowing his

at best, he could have referred the matter to arbitration again, with the ruling hav-

colleague to direct him into rehearing the matter. Whether one or both commis-

ing the effect akin to striking the matter off the roll or having it withdrawn.

sioners erred, ensuring that the functionaries empowered to resolve our labour

The vexed issue was the conduct of Commissioner N who directed the parties to proceed with the arbitration. Allowing parties not seized with the dispute

disputes act beyond reproach is critical to our quest for fair labour practices,
labour peace and workplace stability in our jurisdiction.

to interfere undermines the integrity of the statutory dispute resolution process.

•

As found in most organisations, the CCMA has various levels of functionaries

Botes is a Partner and Head of the Employment & Compensation practice

who exercise oversight over the presiding commissioners. One can accept that

group at Baker McKenzie (Johannesburg).

1

“Quis custodiet ipsos custodes?” Roman poet Juvenal from his Satires (Satire VI, lines 347–348).
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EMPLOYMENT POLICIES: MUST THEY BE
REASONABLE, LAWFUL AND FAIR?
PIERRE VAN DER MERWE AND ALISHA NAIK
The purpose of employment policies are for employers to establish and com-

whom wore dreadlocks for religious reasons, were suspended and ultimately

municate to employees acceptable, appropriate, ethical and constructive

dismissed for failing to comply with a written instruction to cut off their dread-

conduct in the workplace. Well-written, clear policies, supported by effective

locks to comply with the Department’s dress code. The employees claimed

disciplinary procedures, ensure sound governance, risk and compliance con-

that they had been unfairly discriminated against on the basis of their reli-

trol measures and help reduce the likelihood of misconduct, harassment,

gion, belief and/or culture – a constitutionally protected right under s15 of

discrimination and unfair labour practises in the workplace. Employment poli-

the Constitution. The Labour Court found that the employees’ dismissals

cies thus serve as a set of rules for labour relations. But what if the policy is

were automatically unfair and ordered, inter alia, their reinstatement.

not reasonable, lawful or fair?

On appeal, the Department argued that the objectives of the dress code
were to achieve a neat and uniform appearance for correctional officers, and

Reasonableness of policies

that it served to improve safety, discipline and service delivery. The Labour

In this context, “reasonable” generally refers to appropriate, fair and equi-

Appeal Court (LAC) ruled in favour of the employees, finding that they had

table – taking into account the circumstances of each case. For example,

been discriminated against on the basis of religion, culture and gender. The

In order to minimise the risk of unfair
labour practice claims, employers should
strive to review policies regularly, to
ensure that policies remain reasonable,
lawful, and fair. Employers and employees
should be aware that appropriately worded employment policies are enforceable,
and a violation of them may well be
grounds for a fair dismissal.
Van der Merwe

Naik

can a policy regulate alcohol consumption? Many employers have a strict pol-

LAC also found that the Department was aware of the requirements of the

icy on alcohol consumption, even though alcohol consumption itself is not

reasonable accommodation principle, but chose to impose a blanket ban,

illegal. Policies of this nature are indeed reasonable, as they aim to protect

notwithstanding the unreasonable and unfair impact on the rights and dignity

the safety of employees – which cannot be ensured if an employee’s capacity

of the employees and the Department’s constitutional and statutory duty to

is impaired because they are intoxicated or under the influence of alcohol in

accommodate diversity. The Department unsuccessfully appealed to the

the workplace or while on duty.

Supreme Court of Appeal.

Conversely, can a dress code that prohibits male correctional officers
from wearing dreadlocks be considered appropriate? The short answer is no.

Legality of employment policies

Not only is this requirement unreasonable, but it is also unlawful because it

It is important to note that while an employer can establish any reasonable

violates the employees’ constitutional rights.

policy, it must be lawful. This means that the policy must not override the

In Department of Correctional Services and another v POPCRU and others
(107/12) [2013] ZASCA 40 (28 March 2013), five correctional officers, all of

law, discriminate unfairly or violate the constitutionally protected rights of
employees as enshrined in the Bill of Rights in the Constitution.
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Fairness of employment policies

employment policies in the case of Hoffmann v South African Airways (2000)

“Fairness” can be defined as impartial and equitable treatment or conduct –

(11) BCLR 1211 (CCT 17/00). To briefly summarise the case, Mr Hoffmann

free from favouritism or discrimination. In the present context, employment

had applied to South African Airways (SAA) as a flight attendant. Mr

policies must be fair and applied consistently, without favouritism or discrimi-

Hoffmann tested positive for HIV during the pre-employment HIV screening,

nation. Fairness requires balancing the interests of all those who may be

and SAA had refused to hire Mr Hoffmann, citing its employment policy that

affected, which, in the employment context, requires consideration of the

did not permit the employment of HIV-infected individuals in certain cate-

interests of employees, potential employees, the employer, and the interests

gories of jobs. The court a quo held that the employer’s policy, even if it con-

of the community.

stituted unfair discrimination, was justified within the meaning of s36 of the

In the employment context, a prohibition on unfair discrimination is set

Constitution. The court a quo also found that there were no other less restric-

out in both s187(1)(f) of the Labour Relations Act 1995 and s6 of the

tive means by which they could have achieved the purpose of promoting the

Employment Equity Act (55 of 1998) (EEA). The LRA provides that discrimina-

health and safety of passengers and crew.

tory dismissals, i.e. those based on listed or arbitrary grounds, are automati-

Mr Hoffmann appealed the judgment of the court a quo to the

cally unfair. The EEA prohibits unfair discrimination in employment policies or

Constitutional Court, and his appeal was allowed for the following reasons:

practices based on listed or arbitrary grounds. In this regard, employers must

• While commercial exigency remains a legitimate consideration, one must

ensure that considerations of fairness and the interests of justice prevail in

be wary of allowing stereotyping and prejudice to be promoted under the

their policies.

guise of commercial interests;

• the Constitution has ushered in an era in which stereotyping and prejudice have no place;

• the employer’s refusal to consider the prospective employee’s recruitment
accordingly violated the prospective employee’s guarantee of equality.

Conclusion
In order to minimise the risk of unfair labour practice claims, employers
should strive to review policies regularly, to ensure that policies remain reasonable, lawful, and fair. Employers and employees should be aware that
appropriately worded employment policies are enforceable, and a violation of

The Constitutional Court ordered that SAA offer to employ Mr Hoffmann

them may well be grounds for a fair dismissal. However, employers should

as a cabin attendant, provided that should Mr Hoffmann fail to accept the

take care to formulate policies that are reasonable, lawful and fair, as a viola-

offer within thirty days from the date of the offer, the order would lapse. In

tion of them may render the policy unenforceable, notwithstanding its

addition, SAA was ordered to pay part of Mr Hoffman’s costs.

express terms.

The Hoffman case demonstrates the importance of the legality of policies,

•

and of striking a balance between the interests of the employer and the inter-

Van der Merwe is a Partner of and Naik a Candidate Attorney with

ests of the employee or potential employee in formulating policies.

Schindlers Attorneys.
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UNDER PRESSURE – COMMUNITY
DEMANDS AND EMPLOYER RESPONSES
NEIL COETZER
The Labour Relations Act (66 of 1995) (the LRA), as amended, contemplates

ties is that employers are able to plug the gaps left by inept and dysfunction-

a specific model of collective engagement between employers and employ-

al municipalities, and should do so.

ees. At its most fundamental level, the LRA creates a framework for the workplace, in relation to various issues which are, more often than not, matters of

Examples of involvement by organisations and communities at the
workplace

mutual interest.

Communities who band together hold considerable potential to bring an

place to be organised by unions which represent employees in the work-

This model has come under increasing threat in recent years. Some

employer’s operations to a standstill, and to inflict serious damage to an

unions have struggled to function and discharge their obligations as trade

employer and municipal or national infrastructure. As with the De Doorns

unions, often due to internal squabbling, mismanagement, incompetence

and Lichtenburg protests, entire towns may be affected, and the impact is

and corruption.

tangible. Often, these realities not only affect employers’ operations, but

These developments have presented an opportunity for community leaders, NGOs, informal or voluntary associations and even political parties to
step into the space previously occupied by unions, to seek or claim to repre-

even force employers to act against their will, and sometimes the LRA.
In Maine v T and C Civils [2015] 4 BALR 389 (CCMA), the employee in
question was a labourer on a fixed-term contract. The appointment was

sent the interests of specific groups of people or communities.
Employers increasingly receive requests to engage
with community interest groups and organisations on a
variety of issues, from infrastructure development and
service delivery to increased wages for workers, notwithstanding the fact that they may have established bargaining arrangements and structures with unions.

The extent of the challenge faced by employers
While some of these organisations are concerned with
the rights of those who are employed, there are some
that represent those who are unemployed or even

As a general rule, there is no
legal obligation for employers to
engage with any organisations.
Even the LRA has consciously
adopted a voluntary approach to
collective bargaining and
engagement between unions
and employers.

employed by other employers.
Many organisations represent communities or specific
interest groups who are not employees of the employer,

Coetzer

but who seek to demand that certain social initiatives be
undertaken by employers. These organisations are often
led by so-called ‘community leaders’ who are selfappointed and seek to extract undertakings by employers to provide certain

made after securing a contract to upgrade a public road. The community in

benefits to the communities.

which the road was being built objected to the appointment of the employee

The reason for this is complex. A significant factor is that many municipali-

because she had previously obtained work on another community project,

ties are poorly run and are unable to provide basic services to their residents.

and thus demanded that she be dismissed. After receiving threats that oper-

Anger and resentment from many years of inadequate services often find

ations at the site would be brought to a standstill unless the employee was

their expression in violent and destructive ways in so-called ‘service delivery

dismissed, the employee’s contract was terminated. The Commissioner

protests’.

noted that had it not been for pressure from the community, the respondent

In remote or rural parts of the country, entire communities are sometimes

would not have dismissed the applicant, and found her dismissal unfair.

dependent on one or two employers to provide that community with jobs and

Many community or public interest issues which give rise to protests can

other services, such as loans. Frequently, the expectation of those communi-

be commandeered to advance specific political agendas. In the recent case
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of NUFBWSAW & others v Universal Product Network (Pty) Ltd: In re Universal

these organisations and communities. Such situations can quickly spiral out

Product Network (Pty) Ltd v NUFBWSAW & others (2016) 37 ILJ 476 (LC), the

of control.

Economic Freedom Fighters became involved in a strike organised by a

Where possible, employers should attempt to resolve issues as close to

union, in order to protest against the Company’s business relationship with

the source as possible. Employers should encourage employees who are not

Israel. The court found that while the EFF may have participated in the strike,

members of a union to form an employee representative forum and appoint

the strike still dealt with matters of mutual interest raised by the union, and

representatives who meet regularly with management to discuss the employ-

thus the strike was protected.

ees’ various concerns. Regular communication and engagement with
employees is key to achieving industrial peace.

Are employers obliged to engage with organisations other than
unions?

should be established. Agreements should be concluded and reduced to

As a general rule, there is no legal obligation for employers to engage with

writing to ensure that roles and responsibilities are clearly defined, and that

any organisations. Even the LRA has consciously adopted a voluntary

conduct is regulated. Responsible persons should be identified in those

approach to collective bargaining and engagement between unions and

agreements, and employers must establish who the organisation is mandated

employers. A union may, however, apply pressure on an employer by using

to represent, and that the person identified as a representative has been

the mechanisms in the LRA to secure interaction with them.

properly mandated.

However, a closed door may not always be the best approach. As a matter

Where employers engage with other organisations, clear ground rules

Compliance with the rule of law is extremely important. The use of vio-

of industrial policy, circumstances must be carefully analysed before engag-

lence, intimidation, protests or any interference with the employer’s opera-

ing with organisations which are not unions.

tions should not be allowed under any circumstances.

Engagement with communities and other organisations is obligatory for

Finally, employers should not become substitutes for municipalities.

employers who are required to implement Social and Labour Plans (SLP), in

Where municipalities are dysfunctional, employers should engage proactively

accordance with the Mineral and Petroleum Resources Development Act (28

with the municipality or, if this is unsuccessful, provincial government to

of 2002). The results of engagements have been mixed.

resolve service delivery and other community issues. This should be done in

While it may be possible to adopt an inclusive and co-operative approach

collaboration with the broader community and its various organisations.

towards these organisations, conversely, opening the door to such organisations may constitute the beginning of endless demands and overreaching by

•

Coetzer is a Partner of Cowan-Harper-Madikizela Attorneys.

COMMON PURPOSE, DERIVATIVE
MISCONDUCT & DISMISSAL AFTER DUNLOP
NEIL COETZER AND COURTNEY WINGFIELD
Recently, in NUMSA obo Nganezi & Others v Dunlop Mixing and Technical Services

mon purpose is not new to our labour law jurisprudence, but it has been no

(Pty) Ltd & Others (2019) 40 ILJ 1957 (CC) (Dunlop), the Constitutional Court clari-

less controversial over the years.

fied the limits of the doctrine of derivative misconduct, as it was understood at the

In any event, the dictum from the Constitutional Court quoted above is

time. The Court considered the vexed question of determining the individual culpa-

prescient in the context of the recent judgment of the Labour Appeal Court in

bility of an employee in the context of collective misconduct and said:

NUMSA obo Dhludhlu & Others v Marley Pipe Systems SA (Pty) Ltd (JA33/20,
23 June 2021).

“[46] Evidence, direct or circumstantial, that individual employees in some

In that case, the Labour Appeal Court (LAC) was faced with an appeal

form associated themselves with the violence before it commenced, or

from NUMSA, acting on behalf of 41 of its members who had been dis-

even after it ended, may be sufficient to establish complicity in the

missed for misconduct. They were dismissed on the basis that they had

misconduct. Presence at the scene will not be required, but prior or

formed common purpose with a group of 12 employees who had been identi-

subsequent knowledge of the violence and the necessary intention in

fied as having directly participated in an assault on a manager; and a further

relation thereto will still be required…”

group of 95 employees who had been identified from photographs and video
footage as having been present at the scene of the incident.

The Constitutional Court’s judgment signaled a shift away from ‘derivative
misconduct’, towards the concept of ‘common purpose’. The concept of com-

The Union contended, inter alia, that common purpose in respect of the
assault had not been proven, since there was no evidence that the 41

29

EMPLOYMENT LAW FEATURE

SEPTEMBER 2021

The allegations and disciplinary proceedings must be carefully considered, and
specialist employment attorneys should
be engaged to assist with the successful
prosecution of such matters.

Coetzer

Wingfield

employees had been at the scene, that they were aware of the assault,

scene, and if they had prior or subsequent knowledge of it and held the nec-

intended to make common cause with it or that they had performed any act

essary intention in relation to that misconduct.

of association with it.
The employer disagreed with these contentions, arguing that the pres-

Turning to the case before it, the LAC found that it was clear that the
employees associated with the actions of the group before, during or after

ence of the 41 employees had been established with reference to clocking

the misconduct. This included the group of bystanders who took no steps to

records, and evidence that they were absent from their workstations at the

distance themselves from the misconduct, either during or after the assault.

time that the entire crowd of employees moved towards the offices where the

Instead, those employees persisted in their denials that no assault had taken

assault took place.

place and failed to explain their own conduct in relation to it.

The LAC found that for an inference to be drawn that the employees asso-

Finally, the LAC made an important point regarding the requisite intention

ciated themselves with the assault (either before or after it happened), it had

needed to be proven, namely that an employee must have intended that the

to be consistent with the proven facts. On this score, the LAC found that all

misconduct in question would result or must have foreseen the possibility

the employees had embarked on the unprotected strike and that all of them

that it would occur and yet, despite this, actively associated themselves with

(save for one) were on the employer’s premises and away from their worksta-

that misconduct.

tions at the time of the assault.

While the notion of derivative misconduct appears to have been relegated

The striking employees were all NUMSA members and, during the strike,

to the rubbish bin of labour law history, it appears that the doctrine of com-

carried placards seeking the removal of the manager who was later assaulted.

mon purpose will gain further traction. The recent developments in Dunlop

When arriving at the office, they remained present before, during or after the

and Marley Pipe Systems are positive and will assist employers who seek to

assault and none of the employees came to his aid.

discipline employees who engage in ‘mob’ or collective misconduct and vio-

The LAC found that it was required to select the inference which was the

lence. Such incidents are unfortunately not uncommon, and employers should

more plausible or natural one from those present. The Court noted that no

not be expected to continue employing employees who engage in wanton

alternative inferences were advanced in evidence by NUMSA. There was also

destruction of property or assaults and intimidation of other employees.

no evidence that any of the employees distanced themselves from the

The principles as set out in Dunlop and Marley Pipe Systems may become

actions of the group. Indeed, the evidence showed that the employees cele-

very relevant in the coming weeks, taking into account the likely participation

brated the assault after it occurred. Accordingly, the most plausible and prob-

of employees in unlawful conduct during a protest or riot, such as the looting

able inference was that all employees were involved in or associated them-

and destructive behaviour that has recently taken place in South Africa.

selves with the assault.
The Court then considered the traditional test to prove common purpose,

The gathering of evidence is critical in such circumstances, and employers must ensure that they have appropriate means to gather photographic,

with reference to the Constitutional Court’s judgment in Makhubela v S 2017

video and other evidence. The allegations and disciplinary proceedings must

(12) BCLR 1510 (CC). The LAC found that when considering the recent judg-

be carefully considered, and specialist employment attorneys should be

ment of Dunlop, the requirements for proving common purpose in the work-

engaged to assist with the successful prosecution of such matters.

place had been relaxed to an extent. This development allowed an employee
to be found guilty of collective misconduct if they associated with the actions

Coetzer is a Partner and Wingfield an Associate with

of the group before or after the misconduct, despite not being present at the

Cowan-Harper-Madikizela Attorneys.

•
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LOOTING AND CIVIL UNREST: THE DANGER
OF ACTING WITH A COMMON PURPOSE
NOMBULELO MYENI AND SHEILA MOAGI
The arrest of former State President Jacob Zuma sparked civil unrest across

The facts

the country, particularly in KwaZulu-Natal and Gauteng. The vandalism and

Marley Pipe Systems had proposed a 7.5% wage increase to its employees,

looting have had devastating effects on numerous businesses.

on condition that if the Metal and Engineering Industries Bargaining Council

In light of the various acts of misconduct and criminal activity, the burning

(MEIBC) negotiations resulted in a higher increase, this higher increase

question for most employers is whether they can dismiss their off-duty

would be paid to the employees. Dissatisfied with the proposal, the employ-

employees – in particular, those who can be said to have acted with common

ees embarked on an unprotected strike. During this strike, the Head of HR

purpose, on the basis that they had associated themselves with the looting

was severely assaulted.

and encouraged those involved in the looting.

One hundred and forty-eight employees were dismissed for participating in
the unprotected strike and acting with common purpose in the assault of the

Common purpose

Head of HR. The employees who participated in the misconduct were identified

It is a trite employment law principle that employees who commit acts of miscon-

by photographic and video evidence. Employees who disputed their participa-

duct outside the workplace may be disciplined where the employer sufficiently

tion were given the opportunity to provide Marley Pipe Systems with evidence

proves a nexus between the misconduct and the employer’s business, as well as

to that effect. Those who gave acceptable explanations were exonerated.

a sufficient and legitimate interest in the conduct of the employee outside of the

Twelve of the employees were identified as having participated directly in

workplace. However, there are circumstances where an employer cannot easily

the assault. The remaining ninety-five were found to have acted with common

prove that the employee directly committed such acts of misconduct and must

purpose in the assault, as they were present at the scene of the incident.

rely on circumstantial evidence, such as the employee’s presence at the scene

Aggrieved by their dismissals, the employees, represented by NUMSA,

during the incident. In such cases, the doctrine of common purpose can aid the

referred an unfair dismissal dispute to the MEIBC, where it remained unre-

employer’s case. It holds that where two or more people agree to commit a crime

solved following the conciliation process. The unfair dismissal claim was then

or actively associate in a joint unlawful venture, each will be responsible for the

lodged with the Labour Court.

acts of the others that fall within their common purpose or design.
In the recent Labour Appeal Court case of NUMSA obo Aubrey Dhludlhu

The Labour Court held that the evidence of the respondent’s witnesses
was both credible and reliable, and consistent with the video and photographic

and 147 others & Marley Pipe Systems SA (Pty) Ltd (JA33/2020), the Labour

evidence available. As a result, the court found that the employees who were

Appeal Court had to decide on the individual culpability of employees in the

identified as being on site had acted with common purpose in associating

context of collective misconduct.

themselves with the events on the day. Further aggrieved by this outcome, the

The arrest of former State President
Jacob Zuma sparked civil unrest across
the country, particularly in KwaZulu-Natal
and Gauteng. The vandalism and looting
have had devastating effects on numerous businesses.

Myeni

Moagi
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employees referred the matter to the Labour Appeal Court. By the time of the

even after it ended, may be sufficient to establish complicity in the mis-

appeal, a further ninety-five employees had been identified via photographic

conduct. Presence at the scene will not be required, but prior or subse-

and video footage to have directly participated in the assault. The appeal was

quent knowledge of the violence and the necessary intention in relation

referred in respect of the remaining forty-one employees.

thereto will still be required…”.

The contentious issue on appeal was not whether the dismissed employees
had embarked on an unprotected strike, but rather whether the forty-one

Accordingly, the forty-one employees who were present during the assault

employees who were identified by photographs and video footage as being pre-

were found to have acted with the common purpose of assaulting the Head

sent at the scene were also associated with the assault. The employees con-

of HR, even though they did not directly inflict physical harm upon him.

tended that Marley Pipe Systems could not prove that they acted in common
purpose in assaulting the Head of HR merely by being present at the scene.
In considering the common purpose principle, both the Labour Court and

Conclusion
The doctrine of common purpose empowers employers to not only disci-

the Labour Appeal Court referred to the Constitutional Court judgment of

pline employees who are clearly identified to have been looting, but also

National Union of Metalworkers of South Africa obo Nganezi and Others v

employees who actively associate themselves with the looting. For exam-

Dunlop Mixing and Technical Service (Pty) Limited and Others (CCT202/18)

ple, employees who are identified to be present at the scene; encouraging

[2019] ZACC 25; 2019 (8) BCLR 966 (CC); (2019) 40 ILJ 1957 (CC); [2019]

the looting, even through social media; helping to transport stolen goods;

9 BLLR 865 (CC); 2019 (5) SA 354 (CC) (28 June 2019), where the court

hiding stolen goods; and having subsequent knowledge of the misconduct.

held that it was unnecessary to place each employee on the scene to prove

This is provided, of course, that the employer sufficiently proves a nexus

common purpose which could be established by inferential reasoning, having

between the misconduct and the employer’s business, as well as a suffi-

regard to the conduct of the workers before, during and after the incident of

cient and legitimate interest in the conduct of the employee outside of the

violence.

workplace.

The Constitutional Court held further that:

Myeni is an Associate and Moagi a Candidate Attorney

•

“Evidence, direct or circumstantial, that individual employees in some

at Lawtons Africa. The article was supervised by

form associated themselves with the violence before it commenced, or

Gugulethu Mthalane, a Director.

VIOLENCE IN STRIKE ACTION AND THE
DOCTRINE OF COMMON PURPOSE
REABETSWE MAMPANE
It is trite that employers may dismiss employees who commit violence and

Engineering Industries Bargaining Council (MEIBC). The wage negotiations

damage property during strike action. In some cases, especially where

resulted in a wage agreement to which NUMSA was not a party. The

there is a large number of employees involved in the strike action, the diffi-

employees particularly directed their anger towards Marley Pipes’ head of

culty that employers face is identifying the specific employees involved.

Human Resources, Mr Ferdi Steffens, requesting that he address them,

In such cases where an employer cannot prove an employee’s direct

holding placards with his name on them. Steffens was seriously assaulted

involvement in the misconduct, can the doctrine of common purpose be

by the employees when he stepped out of his office to engage with them.

used to hold an employee liable for misconduct?

As a result of the assault, which included being pushed out of a glass win-

The recent Labour Appeal Court ( LAC) case of NUMSA obo Dhludhlu
and Others v Marley Pipes Systems SA (Pty) Ltd (JA33/2020) [2021]
ZALAC 13 (23 June 2021) (Marley Pipes case) is the latest case to answer
this question in the affirmative.
In Marley Pipes, employees of the Respondent employer, Marley Pipes

dow and being beaten while he lay on the ground, Steffens suffered
injuries to his face, right arm and body and required medical attention.
Marley Pipes disciplined and dismissed 148 employees whom it proved
had participated in the unprotected strike action. Importantly, the disciplinary chairperson found some of the employees acted in common pur-

SA (Pty) Ltd, who were also members of the National Union of

pose in Steffens’ assault and were, therefore, guilty of assaulting Steffens.

Metalworkers of South Africa (NUMSA), embarked on unprotected strike

Employees were identified through photo and video evidence from the day

action in response to wage negotiations which had been concluded in the

of the unprotected strike action, the clock cards used to clock into work at

Plastics Negotiating Forum, a sectoral level under the Metal and

the beginning of the day and job cards from workstations, and eyewitness
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testimony. Marley Pipes also gave employees an opportunity to provide

availed, both prior to and during the disciplinary hearing or before the

information regarding the day of the unprotected strike action, and those

Labour Court hearing, to distance themselves from the events of that day.”

with reasonable explanations were not subjected to disciplinary action.
Of the 148 employees dismissed, it was proved that 12 were directly

The LAC also importantly reiterated the requirements to prove common
purpose as set out in the Constitutional Court case of Makhubela v S 2017

involved in Steffens’ assault, and the remaining 136 employees were

(2) SACR 665 (CC) (Makhubela case), namely that the individual must:

found to have acted in common purpose in the assault, through their con-

• have been present at the scene of the misconduct;
• have been aware of the misconduct;
• have intended to make common cause with those perpetuating the

duct of:

• holding placards and demanding Steffens’ removal;
• encouraging those assaulting Steffens;
• their presence at the scene of the assault; and
• “rejoicing” in Steffens’ assault and failing to assist him.

misconduct;

• have conducted themselves in association with the misconduct and

thus demonstrated common purpose with those perpetuating the misconduct; and

The dismissed referred an unfair dismissal dispute to the MEIBC, and
then to the Labour Court (LC) after conciliation failed. Regarding the doctrine of common purpose, the LC referred to the case of National Union of

• have the necessary mens rea.
Also of importance, as stated in Dunlop, is that in the labour law con-

Metalworkers of South Africa obo Nganezi and Others v Dunlop Mixing

text, association need not be the presence of the individual at the scene

and Technical Services (Pty) Ltd and Others 2019 (5) SA 354 (CC) (the

itself, so long as prior or subsequent knowledge of the misconduct and the

Dunlop case) in finding that it was “[12] … unnecessary to place each

necessary intention regarding the misconduct can be proved.

employee on the scene to prove common purpose which can be estab-

The LAC held that the 41 employees were associated with the events of

lished by inferential reasoning having regard to the conduct of the workers

the unprotected strike action and were present at the scene, and it was

before, during and after the incident of violence.” The LC found that

proved that they possessed the requisite intention that misconduct would

through their conduct, the employees had acted in
common purpose in Steffens’ assault.
On appeal to the LAC, and with NUMSA having conceded that the strike was unprotected and that 107
employees were either directly or indirectly involved in
Steffens’ assault, NUMSA argued that Marley Pipes
failed to prove that the remaining 41 employees had
acted in common purpose in Steffens’ assault and that
their dismissals were, therefore, unfair. With reference
to the case of S v Mgedezi and Others [1989] 2 All SA
13 (A), NUMSA contended that “[13] … there was no
evidence that the 41 appellants had been on the
scene of the assault, that they had been aware of the
assault, had intended to make common cause with it,
or that they had performed an act of association with

It is trite that employers may
dismiss employees who commit
violence and damage property
during strike action. In some
cases, especially where there is
a large number of employees
involved in the strike action, the
difficulty that employers face is
identifying the specific employees involved.

Mampane

it.”
The LAC held that for an inference to be drawn that
the 41 employees acted in common purpose in Steffens’ assault, the infer-

occur and/or foresaw the possibility that it would occur and still actively

ence must be consistent with the proven facts. The proven facts were “[20] …

associated themselves with that misconduct. The appeal was, therefore,

that all employees had reported for duty, left their workstations and

dismissed and the dismissals of the 41 employees was found to be fair.

embarked on the strike. All employees, save for (1 employee), were on the

The Marley Pipes case reiterates the principle that where an employee

respondent’s premises and away from their workstations at the time of the

cannot be directly identified during the commission of misconduct, employ-

assault. The striking employees, all of whom were NUMSA members, moved

ers can apply the doctrine of common purpose to draw an inference

together towards Mr Steffens’ (sic) office, holding placards and presenting

between the employee’s conduct during the commission of the misconduct

written demands which sought his removal. The employees sought out Mr

and the misconduct itself to discipline the employee for that misconduct

Steffens and remained present on the scene during the course of and after

and justify their dismissal.

his assault, with none of the striking employees coming to his aid. Apart
from (one employee) no employee took advantage of the opportunities

•

Mampane is an Associate with Shepstone & Wylie.
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STICKS AND STONES (AND GOLF CLUBS)
WILL GET YOU FIRED
NEIL COETZER AND COURTNEY WINGFIELD
Striking employees often, and regrettably, have in their possession sticks and
other objects which may be used as weapons while on the picket line. Unions

the Commission for Conciliation, Mediation and Arbitration (the CCMA).
At arbitration, the Commissioner found that the dismissed employees did

routinely contend that these objects do not constitute ‘weapons’, and that

not ‘brandish’ or ‘wield’ the weapons. On this contrived reasoning, the

the strikers have a ‘right’, rooted primarily in their cultural beliefs, to carry a

Commissioner found that dismissal was too harsh a sanction and reinstated

stick. While we are, of course, products of our culture and environment, the

the employees. Pailprint reviewed the award. Concerningly, the Labour Court

submission ignores the fact that a workplace should be free from violence

found no reason to interfere with the Commissioner’s award and thus dis-

and intimidation.

missed the review application with costs.

There is no shortage of case law on the issue of weapons during a picket.

Pailprint then appealed the matter to the Labour Appeal Court (the LAC).

In National Union of Metalworkers of SA on behalf of Mhlanga & others and

The LAC found that Pailprint had a policy that created a rule, that the employ-

Geneva Ad (Pty) Ltd (2012) 33 ILJ 1992 (BCA), employees were dismissed for

ees had been aware of the rule, and that the conduct of the dismissed

engaging in intimidatory behaviour committed during a strike. Some of the

employees was clearly in contravention of that rule. The court went further

dismissed employees suggested during the arbitration hearing that ‘it was a

and stated that the purpose of the rule was clear, namely to prevent violent

cultural thing to carry a weapon during a strike’. The Commissioner rejected

attacks and intimidatory behaviour during a strike.

this suggestion and found that the evidence showed that the strike was any-

The LAC found that the Commissioner had approached the dispute in an

thing but peaceful. The Commissioner found that the tenor of the strike

overly technical manner. It stated that ‘wielding’ or ‘brandishing’ would

made it ‘quite improbable’ that the dismissed employees were carrying their

include the carrying or displaying of weapons in a manner which is aimed at

weapons as an expression of their cultural heritage, but had rather intended

‘sending out a message’. This, the court remarked, is ‘at the very least

to use them to intimidate and threaten.

threatening’. Importantly, the LAC found that the right to strike ‘does not

More recently, in Pailprint (Pty) Ltd v Lyster NO & others (2019) 40 ILJ

encompass a right to carry dangerous weapons on a picket line which, by

2047 (LAC), the Labour Appeal Court had an opportunity to determine

their nature, not only expose others to the very real risk of injury, but also

whether the dismissals of employees who were in possession of sticks, PVC

serve to threaten and intimidate’.

pipe, sjamboks and golf clubs during a picket were fair. In this matter, the
employer (Pailprint) had a policy that prohibited employees from ‘carrying or
‘wielding’ weapons during a strike. The employees were dismissed on this
basis and referred a dispute concerning the fairness of their dismissals to

The LAC found the dismissals of the striking employees who carried
weapons to be fair in that case.
The LAC was called on to determine a similar issue in Pailpac (Pty) Ltd v
De Beer NO & others (2021) 42 ILJ 1038 (LAC). Once again, the dispute

It should not be controversial that carrying
a stick (or other object which could be
used to threaten or intimidate) during a
strike is not acceptable conduct at a picket. The LAC’s judgments in Pailprint and
Pailpac put this issue beyond any doubt.

Coetzer

Wingfield
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involved the dismissal of employees who were in possession of sticks, PVC

of cultural expression could never trump the constitutionally entrenched

pipe, sjamboks and golf clubs. As in Pailprint, the employer’s policy prohibited

rights to safety and security of the person, dignity and fair labour practices in

the ‘brandishing’ or ‘wielding’ of weapons.

the context of a strike.

At the CCMA, the Commissioner found the dismissals of the employees to

The use of such objects during a strike can only be seen as a form of

be unfair, as the employees were allegedly not aware of the rule prohibiting

intimidation, which sends a very clear message to the employer about a fail-

the carrying of such weapons. On review, the Labour Court agreed with the

ure to submit to the demands of the picketers. Far too often, these threats

Commissioner’s reasoning. Pailpac then appealed to the LAC.

materialise when employers refuse to accede to (sometimes irrational)

The LAC found that, considering the evidence presented, the employees

demands, and far too often, lives are lost or negatively impacted in the name

were aware of the rule or reasonably could have been expected to be aware of

of ‘collective bargaining’. To avoid this situation, employers are compelled,

the rule which prohibited the possession of weapons on the picket line. The

through a form of ‘economic duress’, to agree to demands which are often

LAC confirmed that the ‘visible carrying or wielding of prohibited weapons at

not in their best interests (nor, ironically, those of the picketers).

the picket was clearly aimed at creating or fostering a hostile and intimidatory

Such a situation is clearly untenable. Employers should deal with the issue of

atmosphere’. The LAC thus found that the dismissals of the striking employ-

intimidation and violence on the same basis as other serious misconduct. The

ees who had been in possession of weapons during the strike were fair.

notion of peaceful and orderly collective bargaining is, in our view, undermined in

It should not be controversial that carrying a stick (or other object which

circumstances where striking employees are in possession of weapons. The with-

could be used to threaten or intimidate) during a strike is not acceptable con-

drawal of labour, and not any intimidatory and unlawful behaviour, should form

duct at a picket. The LAC’s judgments in Pailprint and Pailpac put this issue

the basis of the duress which striking employees impose on the employer.

•

beyond any doubt. The issue of whether the prohibition against the carrying
of sticks constitutes an infringement on the cultural expression of a picketer

Coetzer is a Partner and Wingfield an Associate with Cowan-Harper-

has not yet been definitively dealt with by a court. We suggest that the issue

Madikizela Attorneys.

