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... and then without prejudice was 20. 

The anniversary of such auspicious beginnings should be cele-
brated in style, but unfortunately, this is precluded by the 
current state of our world. Be that as it may, this anniversary 

is an opportunity to acknowledge some very special people, and 
should not pass without comment and thanks to those who have 
made without prejudice possible. In particular, I would like to thank 
the magazine’s core sponsors, Cliffe Dekker Hofmeyr and Webber 
Wentzel.  

Webber Wentzel has been a sponsor of the magazine since the 
founder of Gleason Publications, the late David Gleason came up 
with a plan to involve the law firms in 2004. Johann Scholtz has 
been the firm’s editorial board representative, almost from the begin-
ning, and sat as a valued chairman for more than two terms of office, 
one at a most challenging time. His words of wisdom, encouragement 
and unwavering support over the years deserve special mention. 
Cliffe Dekker Hofmeyr joined the sponsor board not long after, and 
the firm’s representative, Johan Latsky, has championed the magazine 
and ensured that the value of the firm’s participa-
tion – not just financial, but in the form of excel-
lent articles – is well known. These firms have pro-
vided financial support without which the maga-
zine would not exist, and our gratitude is without 
limit. The standard that has been set by our spon-
sors, and writers in various fields of law, all of whom 
provide informative and interesting articles, has 
ensured that without prejudice is known as a 
source of information not readily found elsewhere. 

Over the years, various firms have supported 
without prejudice as sponsors, and many of their 
representatives have provided inspiration for the 
routes that the magazine has followed. I am delight-
ed that Patrick Bracher, who was chairman of the 
Editorial Board for several years, has written for this 
20th anniversary issue. Over many years, his much-anticipated 
monthly column – Not the law reports – written under the 
pseudonym Nemo Judex, acquired many followers. These delightful 
columns mixed fact and fiction to the extent that I had several lawyers 
phone to find out where they could acquire the details of the judg-
ments to assist them with cases in which they were involved. 

John McKnight, also a past chairman, has written brain taxing 
music quizzes at Christmas. Fans will cheer when they find that this 
‘Christmas quarter’ is no exception. John’s quiz will, however, stretch 
your brain a little differently this year. 

Had David Gleason not taken up the suggestion brought to him 
by Chris Christodoulou twenty years ago, without prejudice would 
not have enriched the corporate and legal landscape of South Africa 
with the knowledge provided by so many practitioners over the 
years. 

Of course, our publication would have not have been possible with-
out everyone at Gleason Publications and my thanks go to them all. 
But in particular I would like to thank the without prejudice team: 
sub-editor Gail Schimmel, copy editor Lee Robinson, graphic 
designer Janine Harms and Vanessa Aitken who continues to wear 
several hats. 

The economy continues to see-saw. In a world where many 
expect information for nothing this adds to the difficulties faced by 
those in media. It should come as no surprise that publications like 
without prejudice are not produced on ‘love and fresh air’. I hope 
that as the economy improves, firms will recognise that the magazine 
is a vital source of information to many – not least for those who do 
not have the benefit of working with teams in different practice 
areas. With the introduction of different levels of sponsorship, it is 
now possible for a wider range of firms to support without prejudice. 
I must thank Lawtons and Absa for picking up the baton, and I am 
grateful to those firms and individuals who have provided ad hoc 
financial support over the past few years, based on their belief in 
without prejudice’s place on the legal and corporate landscape; you 
have made the difference. 

If without prejudice’s twentieth anniversary has been punctuated 
by COVID-19, it was the aftermath of 9/11 that dominated when 
the magazine was first published in 2001. Almost in the middle of 
the magazine’s existence came the financial crisis. All these events 

have had a profound effect on the law, world 
economy and, without doubt, the psyche of 
everyone.  

The law and politics are inextricably inter-
twined and, over the years, articles have been 
written on how far those who are in office – 
whose function is to protect the country and 
our people – have strayed in their belief of 
their omnipotence. Regrettably, the law, along 
with politics, has once again been contaminat-
ed. It seems that the sentiment, ‘justice 
delayed is justice denied’ is of no concern and, 
once again, the public does not trust the jus-
tice system. There are several lawyers who 
have written in without prejudice about issues 
which can no longer go unchallenged. At a 

time when the public has graphically displayed its disappointment in 
those who hold high office, the judiciary would do well to remember 
that people who are tainted are not welcome in a sector intended to 
set the moral example. 

In April 2020, without prejudice changed from a print and digi-
tal publication to digital-only, due to COVID-19. 2021 saw the suc-
cessful transition from a monthly publication to a quarterly publica-
tion that is widely read. I must most sincerely thank the many prac-
titioners who devote their personal time and apply considerable 
effort to writing articles that inform our readers, often on lesser-
known aspects of the many areas of law.  

I have included the first issue of without prejudice – October 2001. 
As much as things change there remains a sense of plus ça change, plus 
c’est la même chose. Kerri Wilson has given us a taste of her first year 
practising in London to compare it with what is was like in 2001 and in 
this quarter's feature, Niven Naidoo follows up on the 2001 lead story. 

May this festive season be a safe and happy one for our extended 
without prejudice family and readers. My wish for everyone in our 
uncertain world is a new year of promise, clarity and kindness. ◆  

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote
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International arbitration: A better way for 
SMEs to resolve disputes? 
N E I L  B A Y E T T

International arbitration is a mechanism for resolving disputes that 
enables parties to avoid litigation in national courts. Small and medium 
enterprises (SMEs) are often unfamiliar with it; and they are understand-
ably concerned about getting involved in an unknown procedure where 
the stakes are so high. However, the benefits of international arbitration 
to SMEs can be significant.  

This article offers a broad intro-
duction to international commer-
cial arbitration, as well as five of its 
most significant benefits.  

 
Litigating in Foreign Countries 
When relying on national courts to 
resolve an international dispute, 
one party inevitably suffers the dis-
advantage of having to litigate in a 
foreign country. A party required to 
navigate an unfamiliar legal system, 
and bear the additional costs of 
doing so, may have genuine con-
cerns about the likelihood of a fair 
and impartial outcome. A business 
might be dissuaded from trading with a country altogether if the legal sys-
tem is perceived to be protectionist or too unfamiliar.  

Different national courts have widely varying levels of efficiency. Resolving 
a dispute can take months in some countries, but years in others. Costs also 
fluctuate dramatically. Litigation in some local courts may be so drawn out and 
expensive that enforcing contracts there becomes futile from a commercial or 
practical standpoint. Where one party does manage to secure a judgment, 
there is a further risk that the foreign court judgment may not be enforced in 
the necessary jurisdiction without substantial additional legal costs, if at all. 

These risks are amplified for SMEs because they frequently have 
stricter budgets and are more vulnerable to delays. They may face 
bankruptcy if claims in litigation are not resolved quickly enough. 

International arbitration can help SMEs to reduce these risks by deliver-
ing faster, less expensive, and more predictable results to disputes. 

 
International arbitration 
Arbitration is a private process where disputing parties agree to let an 
arbitrator deliver a decision in their dispute. The number of arbitrators 
can vary, but is typically either one or three. If more than one arbitrator is 
appointed, it is referred to as a tribunal. The parties agree to be bound by 
the arbitrator’s decision, without recourse to national courts and with lim-
ited option for appeal. The arbitrator receives evidence, hears arguments 
and applies relevant law to reach a decision (an award).  

The arbitration process is based on agreement between consenting par-
ties. Party autonomy, driven by the principle of freedom of contract, is a 
key doctrine of international arbitration. Parties therefore have broad 
freedom to choose how and where their dispute will be decided, provided 
that they comply with the laws at the place of arbitration and those gov-
erning the arbitration agreement.  

Once the parties have a valid agreement to arbitrate, that agreement is 
enforceable. If a dispute arises, courts will refer matters to arbitration 
(Article II.3, United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958) and neither 
party can unilaterally block the arbitration. The arbitrated outcome is 
final, binding and, unlike mediation, not dependant on party agreement.  

 
Five major benefits of international arbitration 
1. Enforceability 

The strength of international arbitration rests on the “New York 
Convention” (United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958)) which 
requires countries to recognise and enforce foreign arbitral awards 
(Article III, United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958)). Essentially, 
international commercial arbitration awards are enforceable in approxi-
mately 86% of countries (168 Signatory Countries) worldwide.  

The most significant benefit of international arbitration is the ability 
to have both an arbitration agreement and an award recognised and 
enforced in a foreign country. Obtaining national court enforcement of a 
foreign arbitral award can often be simpler, more efficient and more effec-
tive than attempting to have a foreign court judgment recognised and 
enforced. The award will, with limited procedural exceptions, be enforce-
able by a national court without requiring that it rehear the dispute. 
 

2. Consistency 
The UNCITRAL (United Nations Commission on International Trade 
Law) Model Law on International Commercial Arbitration (Model 

Commercial disputes, regardless of their nature, 
can disrupt a company’s productive operations 
and divert time and resources away from the 

business. The introduction of legal, linguistic, cultural, and 
other differences makes international commercial dis-
putes even more challenging. Dispute resolution is, as a 
result, an important component of risk management in 
international trade. 

ArbitrationArbitration

Bayett
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Law) provides a basis for harmonised national laws on international 
arbitration procedure. Eighty-five countries worldwide have adopted the 
Model Law. Others, such as Switzerland, have implemented substantially 
similar legislation without specifically adopting the Model Law.  

Perfect harmonisation of international arbitration law is unlikely. 
However, the level of consistency achieved by the broad adoption of 
the Model Law is significant. Key aspects of international arbitration 
procedure are dealt with similarly across the world; unlike in litigation, 
where national legislation and court procedure vary significantly.  

From an SME perspective, the consistency achieved provides 
greater predictability around the process and procedure for initiating 
and resolving international arbitrations. It also reduces the time and 
direct costs that would normally be incurred in developing familiarity 
with different legal systems. 

 
3. Neutrality  

Parties are free to agree on how and where their matter will be arbi-
trated (Article II, United Nations Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (New York, 1958)), and 
can choose a neutral venue as the place of arbitration. The choice of 
place (the “seat”) might be driven by convenience, accessibility, price 
or other considerations relevant to the parties and their transaction. 
The seat determines the procedural law that applies. For example, by 
selecting Geneva as the seat, the parties would invoke the application 
of Switzerland’s arbitration legislation.  

Party autonomy extends beyond the ability to select a neutral place of 
arbitration; it includes the ability to choose the substantive law that will 
apply to the contract. This discretion is quite broad and, in some jurisdic-
tions, can even include the application of rules other than the national 
law of a country. For example, parties can choose general principles and 
rules of equity and fairness, rather than state-based black-letter-law. 

Party autonomy enables parties to decide on both the procedural 
and substantive law that best addresses their requirements without 
favouring any specific party.   

 
4. Flexibility 

Arbitrations can be ad hoc or institutional. An institutional arbitration is 
one where a specialised institution administers the arbitration process 
through its own framework and rules. Examples of arbitration institutions 
include the Australian Centre for International Commercial Arbitration 
(ACICA), Swiss Arbitration, London Court of International Arbitration 
(LCIA), the International Chamber of Commerce (ICC) Arbitration, 
and the Arbitration Foundation of South Africa (AFSA). In ad hoc arbi-
tration, the parties manage all aspects of the arbitration themselves.  

Ad hoc offers greater flexibility and can be less expensive than insti-
tutional. However, where parties have less experience with arbitration 
or the amounts in dispute are lower, the structure and experience of an 
institution can provide significant advantages and may result in lower 
costs overall. To this end, many institutions offer expediated options 
aimed at further reducing the cost and duration of an arbitration.  

Flexible arbitration procedures and the option to use tried-and-true, 
fast-track arbitration procedures run by experienced institutions rather 
than national court procedure should be particularly attractive to SMEs. 

5. Confidentiality 
Unlike the often-public nature of litigation, arbitration is an inherently 
private process. Some countries and institutions provide degrees of con-
fidentiality under their arbitration legislation or institutional rules, but if 
confidentiality is important to the parties, it is best to expressly include 
it in the arbitration agreement. Bear in mind that confidentiality might 
not be absolute. If an award needs to be enforced through national 
courts, the process may lead to unavoidable disclosures. Nonetheless, 
arbitration still provides greater confidentiality than litigation. 

Discovery is another area where arbitration provides the opportunity 
for greater confidentiality. Parties can agree to limit discovery or even 
exclude it altogether. This approach has benefits not only in preserv-
ing confidentiality, but also in expediting and reducing the cost of 
arbitration.  
 

The arbitration agreement 
An international arbitration agreement changes the fundamental rights of 
the parties. For parties based in New York Convention signatory countries, 
it removes their right to legal recourse in the national courts and, instead, 
compels them to submit to arbitration for final resolution of their dispute. 
The arbitrator’s decision is final. A right to appeal is available to avoid 
abuse of process, but is generally restricted to matters of procedural fairness.  

Party autonomy requires consensual agreement. The arbitration agree-
ment should be clear, in writing, and, at a minimum, address the language, 
seat, governing law and number of arbitrators for the arbitration. Most 
arbitration institutions have ‘model clauses’ that can be inserted into con-
tracts, however, beware of burying these in the Standard Terms and 
Conditions. If an arbitration clause is not brought to the other party’s 
attention, the arbitration agreement could be deemed invalid due to lack 
of consent.  

Arbitration clauses are problematic in consumer contracts, due to the 
parties’ unequal bargaining power. Different countries address them differ-
ently, but arbitration clauses involving consumers are often considered to 
be unfair and, thus, invalid.  

Where there is no arbitration agreement, or the agreement is invalid, 
parties will need to revert to national courts to resolve their dispute.  

 
Conclusion 
Arbitration is not the only alternative to litigation. If the relationship 
between the parties is amicable, alternative dispute resolution mecha-
nisms, such as negotiation or mediation, may be worth considering. 
International arbitration does, however, offer significant benefits to busi-
nesses engaged in international transactions, enabling them to resolve dis-
putes quicker, at lower cost and with greater enforceability than can nor-
mally be achieved through national courts.  

For many SMEs, these benefits can represent the difference between the 
continued success of the business and its closure. Disputes drain resources. 
The uncertainty and disruption that they cause can lead to the business 
missing crucial opportunities. In the current business environment, the abil-
ity to enforce agreements and resolve disputes quickly and affordably is not 
just a benefit, it could be essential to the business’ survival. ◆ 

 
Bayett is a Director of Via Maris (Australia).

ArbitrationArbitration



December 2021 7
2 0  Y E A R S

Advertorial

Legal professionals are playing a 
vital role in the decision-mak-
ing process and their valuable 
input has begun to carry more 
weight in the boardroom. I 
truly believe that women can 
(and should) start pursuing and 
aspiring for roles as members of 
Executive Boards and to a large 
extent this has shaped my own 
career in major ways through-
out the years. Having received 
some of the best training 
throughout my early career 
from some of the Top Partners 
in Commercial Departments, I 
was able to be exposed to the 
possibilities that I could one 
day aspire for. 
 

However, my experience as a University of Johannesburg 
Law Lecturer, MNS Attorneys Associate, Heineken Legal 
Director and ultimately taking on the role of Legal Director 
SEA at JTI, has highlighted a flaw within the Legal 
Profession; namely that the progression line is not conducive 
to women in terms of what they want to become and the sup-

port required to reach some of their ambitions. This perti-
nent issue is often overlooked and if an organization does not 
take the required effort to address it, often leads to women 
leaving the organization. This reiterates and highlights the 
importance of initiatives on diversity and inclusion. 

 
As a practicing attorney, I continuously realized how diffi-

cult it was for female attorneys to navigate the industry and 
that corporates struggled with assessing professionals based on 
the quality of their output, and not the hours that they put 
in. Additionally, securing clients that bring in consistent rev-

enue, making a name for yourself as a 
female attorney and finding female role 
models from whom one could create a 
point of reference for one’s career ambi-
tions was a challenge. Work-life balance is 
another task that many women face 
together with trying to make their voices 
heard. All of these challenges, as daunting 
as they may seem, are an opportunity for 
one to realize their strength, decide on a 
vision that they have for themselves and 
embark on a journey of excellence. 

 
Mentorship plays an essential role in 

ensuring that you achieve your career 
ambitions. I believe we owe it to the 
younger generation to help them grow and 
thrive in business, by giving them early 
advice on how to navigate their industries. 
For the young women already making 
their way through their careers: find your-

self a role model who resonates with you and always remem-
ber– knowledge is crucial. Finding an individual who will 
share their knowledge willingly and empower you will propel 
you into relentlessly pursuing your goals. As Oprah Winfrey 
often says- “A mentor is someone who allows you to see the hope 
inside yourself”. ◆

My journey as a female Legal Executive 
Women realizing their leadership strengths 
BY KED IBONE MOLEF I ;  LEGAL  D IRECTOR SOUTH, EAST  AFR ICA  AT  JAPAN TOBACCO INTERNAT IONAL  (JT I ) .

Kedibone Molefi

Now is an exciting time to be an in-house Legal 
Counsel of a Multinational Corporation. Solving 
problems across different jurisdictions that are 

differently legislated is incredibly stimulating. Our profes-
sion is evolving, and it’s increasingly becoming evident 
that lawyers have evolved into enablers of the overall 
business strategy and have mastered their business 
acumen; despite having previously been perceived as 
the naysayers of the organization.  
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During the course of confirming the protections afforded to a BRP whilst 
carrying out the duties conferred by Chapter 6 of the Act, the court made 
significant findings in relation to s45 and its continued application to 
companies in business rescue, notwithstanding the curtailment of pre-
existing management control. 

On appeal in a claim pursued by the joint liquidators against the BRP 
in his personal capacity, the court was tasked with evaluating the conduct 
of the BRP appointed to rescue an interdependent group of companies, 
which were  liquidated in 2014 following the rejection of the BRP’s busi-
ness rescue plan and a successful application by a creditor for the liquida-
tion of the companies.   

The claim arose from an alleged loss suffered by one of the group com-
panies, Baobab Holdings (Pty) Ltd, as a result of the BRP using funds 
recovered from Baobab’s creditors to pay the indebtedness of the 
Companies. In addition, the claims were the subject of a cession of book 
debts in favour of Baobab’s creditors, which the court confirmed to be 
property for the purposes of “disposal” in terms of s134.   

Whilst considering the BRP’s exercise of the substituted powers and 
functions of the board and management, the court reiterated that the pur-
pose of business rescue is to throw a lifeline to a company in financial dis-
tress. It emphasised that the process envisages a balance of the rights and 
interests of all relevant stakeholders to ensure that the development and 
implementation of the business rescue plan takes place on a basis that is 
fair and equitable for all stakeholders. 

An evaluation of the reasonableness of the BRP’s conduct required an 
evaluation of the historical management of the companies. The six com-
panies had operated together and interdependently, each providing a spe-
cific function as mining and logistics solution providers.  A recovery by the 
BRP of debts amounting to R24,228,315.61 from two of Baobab’s debtors 
was distributed by the BRP to meet the immediate operating expenses of 
the Companies until such time as the business rescue plans were approved. 
The joint liquidators alleged that the BRP breached the fiduciary duties 

owed to Baobab by contravening the restrictions placed on the provision 
of financial assistance to an interrelated company in terms of section s45. 
In addition, it was contended that the BRP had applied these funds with-
out obtaining the permission of the cessionary, as required by s134. 

In the context of the historical management of the company, the court 
considered the potential personal liability of the BRP as provided for in 
s77(2), with reference to the interrelated nature of the operations. Where 
a BRP is potentially liable for the losses or damages sustained by a compa-
ny, absent wilful misconduct or breach of trust, a court may excuse a BRP 
from such liability in terms of s77(9).  

The court found that the BRP was reasonable, honest and bona fide in 
the attempt to rescue the companies. On the basis of the principles of 
fairness and having regard to the specific circumstances of the case, the 
BRP was excused from liability in 
terms of s77(9).  

Notwithstanding excusing the 
BRP in terms of s77(9), the court 
affirmed the finding of the court a 
quo that the BRP had, in the specif-
ic circumstances, acted with the 
care, skill and diligence required by 
s76(3) and, accordingly, acted as a 
reasonable director of the company 
to ensure the ongoing operation of 
the companies. 

The limitation of a BRP’s liability 
in terms of section s140(3)(c) echoes 
the requirements of good faith 
expected of a BRP whilst performing 
the duties mandated by the Act. The 
importance of the court’s analysis of 
the BRP’s conduct, in the context of 
the requirements of sections 75 and 
76, serve as an important reminder of 
the consequences of the abuse of the 
broad powers afforded to BRPs, or 
the failure to meet the standards 
expected in the performance of the 
functions and the exercise of the 
powers conferred by the Act. ◆ 

 
Tate is a Director and Majuru an 
Associate – LDR, Andersen 
(South Africa).

Balance of power: BRP’s duty of care in  
exercising the substituted management role
B R E T T  T A T E  A N D  C H R I S T O P H E R  M A J U R U

The scope of liability for business rescue practi-
tioners (BRPs) exercising the extensive manage-
ment powers afforded to them in terms of s140 

of the Companies Act (71 of 2008) recently came under 
scrutiny before the full bench of the high court, in the 
matter of Theodore Wilhelm Van Den Heever N.O and 
others v Jacobus Michiel Van Tonder (A5076/2018; 
407461/2015) [2021] ZAGPJHC 486 (20 April 2021).

Tate 

Majuru
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The decision is more complicated where an employee anticipates that 
the company may be placed in business rescue. Employees may face the 
question of whether they will be better off accepting a VSP or being 
retrenched in the normal course of business rescue proceedings (and in 
which event they would be better placed to receive payment). 
Employees may find themselves trapped between a rock and a hard 
place.  

In business rescue proceedings, claims against a company rank (and 
are paid) in the following order:  

If the employee does not accept a 
VSP, and the company is placed 
under business rescue supervision, 
any claim by that employee for arrear 
salary would rank sixth on the above 
list, ahead of concurrent unsecured 
creditors, but below all other credi-
tors. As held in the July 2020 Labour 
Appeal Court judgment involving 
SAA, the business rescue practition-
er is not able to retrench workers 
until a business rescue plan has been 
adopted. This plan is often published 
and adopted 6-9 months after enter-
ing business rescue supervision. 

The employee will continue to 
be employed on the same terms and conditions that existed before busi-
ness rescue, except to the extent that changes occur in the ordinary 
course of attrition, or the employees and the company (in accordance 
with applicable labour laws) agree different terms and conditions. 

In these circumstances, the Companies Act, 2008 provides that to 
the extent that any remuneration, reimbursement for expenses or other 

amount of money relating to 
employment becomes due and 
payable by a company to an 
employee during the company’s 
business rescue proceedings, but is 
not paid to the employee, it is 
considered “post-commencement 
financing”, and will rank second on 
the above list. 

If an employee accepts a VSP 
(considered an amount of money 
relating to employment, which 
would have become due and 
payable before the business rescue 
proceedings began), it will also 
rank sixth on the above list.  
Accordingly, in these circum-
stances, whether an employee’s 

Should an employee accept a voluntary  
severance package when business rescue 
proceedings are anticipated?
J U L I A N  J O N E S ,  K I R S T E N  E I S E R  A N D  J E N N A  A T K I N S O N

During a retrenchment process, employees may 
wonder whether to accept a voluntary sever-
ance package (VSP) or not. This decision is 

usually informed by factors such as access to funds, 
benefits and a need for finality. When business rescue is 
looming, it may be better for employees to wait before 
accepting a voluntary severance package (VSP), as they 
will rank higher as creditors if they accept the VSP after 
the business rescue plan is adopted.

CompanylawCompanylaw
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claim against a company in business 
rescue is in respect of their VSP, or 
arrear salary, neither claim would be 
preferred over the other. There is 
also (unfortunately for employees) 
no guarantee that an employee will 
be paid in either circumstance – the 
only guarantee for an employee 
would be the amount of their claim 
against the company. 

If an employee does not accept a 
VSP, and if the Company is placed 
under business rescue during the 
course of the retrenchment process, 
the employee will remain an 
employee of the Company for the 

purposes of the business rescue proceedings, and so will have all the 
rights that a normal employee would have (provided the retrenchment 
process has not been finalised).   

Of course, any amounts which became due and payable to the 

employee after the business rescue 
proceedings would still rank second 
on the above list.  

Depending on the terms of the 
VSP, there is an argument that 
employee X may be better placed 
not accepting a VSP before busi-
ness rescue proceedings commence, 
because they rank higher than 
employee Y who accepts the VSP. 
This is because employee X 
remains an employee during busi-
ness rescue and will be paid out 
before employee Y, who accepted a 
VSP prior to the commencement 
of business rescue proceedings. ◆ 

 
Jones and Eiser are Partners, and 
Atkinson an Associate with Webber 
Wentzel.
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Eiser Atkinson

Just because you did it,  
does not mean you’re guilty!

The basis of a dismissal for misconduct is that the employee committed a 
workplace wrong, with the relationship between employer and employee 
having broken down irretrievably as a result. This is hardly controversial – 
if an employer concludes that its accountant has been syphoning off com-
pany funds into his Bahamas retirement fund, who can blame the employer 
for not being willing to place any further trust into this employee? It would 
appear unreasonable to conclude that the accountant would serve the busi-
ness faithfully in future, and to thus require the employer to retain this per-
son in service. Similarly, where an employee has committed sexual harass-
ment, surely the employer can no longer trust that this employee will not 
pose harm to other staff, customers, or service providers? In these instances, 
it seems axiomatic that dismissal is the logical effect of the misconduct.  

But what to do when the misconduct is not proven on the probabilities? 
This dilemma is faced by any employer defending a claim of unfair dis-
missal at the employment tribunal. It is not uncommon for the employer’s 
internal or hired disciplinary hearing chairperson to have been persuaded 
of the employee’s wrongdoing, only for the arbitrator appointed by the 
employment tribunal to conclude differently. The arbitrator is then faced 

J ust because you did it, does not mean you’re guilty! 
This pearl of wisdom proudly featured on the billboard 
advertising the services of an attorney in the United 

States of America. Leaving room for a charitable interpreta-
tion of the message, it acts as a nice link into a recent deci-
sion of the Constitutional Court in South Africa. The apex 
court had to consider whether an employee ought to be 
reinstated after the employment tribunal awarded the 
employee’s reinstatement to remedy his unfair dismissal. 
The tribunal concluded that his dismissal was unfair as they 
concluded that he did not commit the misconduct which 
resulted in his dismissal. Thus, the Constitutional Court 
effectively had to consider “if you did not do it, could you 
still be guilty?” or perhaps more accurately “if you did not 
do it, does it mean that you should not be punished?”

EmploymentlawEmploymentlaw
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with the employer’s pleas not to allow the employee back into the work-
place, merely because the employer was unable to prove the employee’s 
wrongdoing contrasted with, and the employee’s demand to be restored to 
his prior position, because the employer could not prove that he did any-
thing wrong. What to do indeed! 

Inherent in our social compact and workplace justice principles are the 
legislative checks and balances placed on employer actions. Whilst our law 
recognises the employer’s right to manage its business, it seeks to address 
the inherent imbalance between employees and employers by affording the 
employee relief where the employer overreached its people management 
rights. The employment tribunal offers a free service to terminated employ-
ees to challenge the fairness of their dismissal. If the tribunal concludes 
that the employee had been wronged, it may award them various remedies. 
Where the employer was unable to prove that the employee committed 
misconduct, clearly the sanction the employer imposed for the misconduct 
committed should fall away.  

For example, if I dismiss you for stealing from me, but am then unable 
to convince an arbitrator that you did indeed steal from me, logic dictates 
that the consequences that followed (your dismissal) are tainted. Even pre-
schoolers understand that it is unfair to punish people for doing something 

wrong when, in fact, they did not do 
it. If you wrongly accused your play-
ground friend of stealing your 
favourite toy when, in fact, they did 
not, then you apologise, give them a 
hug, and ask whether they will still 
be your friend. You don’t continue to 
shun them even after your mom 
confirms that you left your toy at 
home. If you do, you are likely to 
end up eating lunch by yourself, 
with no-one willing to play with 
you.  

The drafters of our labour legisla-
tion purposely created reinstatement 
as the default remedy for those dis-
missals where the employer’s sub-

stantive reasoning for termination could not be sustained at the tribunal. 
The explanatory memorandum to the draft Labour Relations Bill, as quoted 
by the Constitutional Court in Booi v Amathole District Municipality and 
Others [2021] ZACC 36, clarifies that reinstatement must be the primary 
remedy in light of the prohibition of strikes in support of dismissal disputes. 
Reinstatement affords credibility to the system of compulsory arbitration, 
which was intended to be “.. simple, quick, cheap and non-legalistic…”. In 
short, for the dispute resolution system to be credible and accepted by its 
users, it had to follow the basic playground justice principle of forcing you 
to say sorry and invite your friend back where you wrongly accused them.  

But whilst workplaces may resemble nursery schools at stages, the imbal-
ance of power is more acute, the impact of bad decisions more dramatic 
and the need to balance conflicting rights and interests more compelling. 
The legislature recognised that there would be occasions where it may not 
be that simple to kiss and make up when the teacher tells you to. What 
happens if your friend actually hits you after you wrongly accused her of 

taking your toy? Would you still be required to be the one to say sorry first?  
Section 193(2)(b) affords employers a defence against reinstatement, 

even if the employer was wrong in dismissing the employee, where “the cir-
cumstances surrounding the dismissal are such that a continued employ-
ment relationship has become intolerable.” This recognises the multiplicity 
of factors that underpin relationships, and the importance of sound rela-
tionships between employer and employee in the workplace. The 
Constitutional Court confirmed in Booi that the threshold to establish 
such intolerability (of the continued relationship) is rightly very high. As it 
stated in paragraph 42 of the judgment, “[i]t should take more to meet the 
high threshold of intolerability than for the employer to simply reproduce, 
verbatim, the same evidence which has been rejected as insufficient to jus-
tify dismissal.”  

The Court affirmed the arbitrator’s conclusion that the employer’s wit-
ness’ testimony on the intolerability of an ongoing relationship was depen-
dent on a finding that the employee committed the misconduct. Acting 
Deputy Judge President Khampepe, writing for the unanimous bench, con-
firmed that the enquiry into the breakdown of the employment relationship 
is an objective one, not based on the subjective or potentially irrational 
views of the employer. The manager’s views about the ongoing employment 
relationship were insufficient to meet the high threshold set for a finding of 
intolerability. The court ordered the employee’s reinstatement.  

Where does the judgment leave employers desperate to avoid accommo-
dating back into the workplace an employee it unceremoniously dismissed 
for misconduct? Clearly, first prize is to be able to prove the employee’s 
wrongdoing on a balance of probabilities (and, by extension, proving that 
dismissal was indeed the appropriate sanction). Anticipating that an arbi-
trator may conclude differently, a prudent employer will also ensure that it 
places objective evidence before the tribunal to show why the circum-
stances surrounding the dismissal have made continued employment intol-
erable. This evidence must go further than a manager’s subjective views of 
being able to work with the employee in future – there must be a factual 
basis for trust breaking down in the event that the employee’s misconduct 
is not proven.  

Showing that the circumstances surrounding the dismissal were such 
that a continued employment relationship would be intolerable does not 
necessarily limit the employer to circumstances applicable at the time of 
dismissal only. The problematic circumstances could relate to the employ-
ee’s conduct after the dismissal. If the employee were to assault the manag-
er at the tribunal, for instance, it would be palpably unreasonable to expect 
the employer to take the employee back in service, even where the tribunal 
exonerates the employee from the original misconduct (that resulted in his 
dismissal). In Afgen (Pty) Ltd v Ziqubu [2019] 10 BLLR 977 (LAC), the 
LAC confirmed that the employee’s conduct prior to and post dismissal 
may be considered. Further, in Buthelezi v Amalgamated Beverage Industries 
[1999] 9 BLLR 907 (LC), the labour court cautioned employees about ven-
tilating their grievances in the press.   

“While employees have a right to express their grievances freely against 
their employers in the press, they do so at the risk of forfeiting their right to 
reinstatement or re-employment because high profile mud-slinging – partic-
ularly where an employer’s business depends on a positive public image – 
makes a continued employment relationship intolerable”.  

Also, evidence of further misconduct that only surfaced after the dis-
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missal may not assist the employer in proving that it had valid reason for 
dismissing the employee at the time, but it could convince a commissioner 
that the employee should not be entitled to any or significant relief, includ-
ing reinstatement.  

The Constitutional Court was at pains to signal to employers that they 
cannot dismiss employees without reason, and then merely to seek to avoid 
reinstatement by “… the backdoor of disingenuous and last-minute allega-
tions pertaining to an intolerability of a continued employment relationship.”  

Where sound reasons exist to terminate an employee’s service, but the 
employer is then unsuccessful in proving this at the tribunal (often for 
technical reasons), employers may show that the employee should receive 
alternative relief and not reinstatement as the primary remedy. Whilst 
workplaces are more complex than playgrounds, basic justice dictates that 

the schoolyard bully should not be allowed to run amok merely because no-
one is able to obtain CCTV footage of him hurting others. Where an 
employee is given the benefit of the doubt because the employer was 
unable to shift the onus, fairness dictates that the commissioner considers 
the impact of reinstatement on the workplace, other employees and the 
employer. In appropriate circumstances, the employee could be awarded 
compensation as more equitable relief. Workplace justice demands that we 
consider the entire ecosystem when remedying wrongs. Should we not do 
that, our employee relations system may be reduced to “Just because you 
did it, does not mean you are guilty”. ◆ 

 
Botes is Partner and Head of the Employment & Compensation Practice 
at Baker McKenzie (South Africa).
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Interference in domestic employment matters 
by the EFF: The Labour Court responds

You would probably answer that such a demand would be impossible, ludi-
crous, inappropriate, in breach of the LRA and so on. You would say that it 
is not the role of a political party to interfere in domestic employment mat-
ters, and that the employer should decline to discuss the issue with the 
political party and should not give it access to its premises.  

In South Africa, some employees have complained to political parties 
about their problems at the workplace, and about the poor quality of ser-
vice provided by certain Unions.  

In response to this perceived vacuum at the workplace, and because it 
does not have a significant relationship with a union, the Economic 
Freedom Fighters party (the EFF) saw an opportunity and, on occasion, has 
elected to take over union functions.   

The EFF accordingly set up a labour desk and sought to engage with 
employers. Because of fundamental flaws in the Labour Relations Act, 
employers have had to deal with majority and minority unions, challenges 

by and between competing Unions, 
a proliferation of unions, and now, a 
political party.   

It appears that the EFF gave very 
little attention to the provisions of 
the Labour Relations Act in respect 
of its participation in the workplace, 
and it was inevitable that the 
employer would refer a complaint to 
the Labour Court. 

 
Case In Point 
In Brightstone Trading 3 CC t/a 
Gordon Road Spar v Economic Freedom 
Fighters and Others ILJ (2021): 

An aggrieved employee of the 
Gordon Road Spar sought the EFF’s assistance; 
The EFF’s local regional secretary addressed a letter to the Company set-
ting out several demands relating to working conditions; 
The EFF requested a meeting with management and arrogantly recorded 
that it would not accept any objection on the basis that it should not 
represent its members and the workers; 
Members of the EFF then entered the premises and engaged in intimi-
dation, which included threatening staff and customers and barricading 
the store; 
On a second occasion, the EFF engaged in a violent protest. The Spar 
approached the Labour Court for an interdict prohibiting violent and 
unlawful conduct; 

A s an employer, could you imagine a scenario 
where, following a decision to dismiss an 
employee for serious misconduct, a political party 

such as the Republican or Democratic Parties of the USA or 
the Conservative or Labour parties of the UK, contacts the 
employer on behalf of the employee and demands that it be 
given an audience by the employer to discuss the dismissal 
and ignores the dispute resolution processes set out in the 
Labour Relations Act (the LRA)?

R O D  H A R P E R  A N D  N E I L  C O E T Z E R
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On two occasions, the customers fled the store and, on the second occa-
sion, the store closed for the safety of the public and the Spar employees; 
Evidence was given that an EFF official indicated that its members 
would burn down the Spar; 
At the hearing, the EFF attempted to deny responsibility on the basis 
that it had not authorised the protestors to act on its behalf;   
The Spar relied on the concept 
of ostensible authority (not 
direct authority) to prove its 
case, and the Labour Court 
found that it had proven its case. 
 

The Labour Court found that: 
the EFF had to hold its members 
accountable when the members 
acted in breach of the EFF con-
stitution; 
the Company was entitled to 
expect the EFF not to become 
involved in employment matters, 
and that its employees should 
comply with the provisions of 
the LRA; 
the EFF was interdicted from carrying out the unlawful action, and 
costs were awarded against the EFF. 

This judgment accords with the earlier judgments in Calgan Lounge 
(Pty) Ltd v NUFAWUSA & Others (2019) 40 ILJ 342 (LC) and Langplaas 
Boerdery CC & Others v Matshini & Others (2021) 42 ILJ 1210 (LC). In 
those judgments, the Labour Court held explicitly that the EFF (or any 
other political party) had no business engaging in workplace issues.  

 
Conclusion 
Employers should not engage with political parties on domestic industrial 
relations issues and should refer them to the LRA, which indicates that 
registered Unions should deal with industrial relations issues.  

Employees should be advised that political parties are not entitled to 
assume the functions of unions.   

Where a political party attempts to “bully” an employer into dealing 
with it, advice should be sought. Often a strong letter sent to the political 
party solves the problem. 

It is to be hoped that the EFF now accepts that it should not become 
involved in domestic industrial relations matters. 

It should be remembered that some operations or part of those opera-
tions may constitute essential, minimum or maintenance services in terms 
of sections 71, 72 and 75 of the LRA. An advantage is that strikes are 
replaced by arbitrations. ◆  

 
Harper is a Partner and Head: Employment Law, Benefits, Industrial 
Relations & Discrimination and Coetzer a Partner Employment Law, Benefits, 
Industrial Relations & Discrimination with Cowan-Harper-Madikizela.
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Resignation does not necessarily nullify  
disciplinary action

On 1 September 2021, the Special Investigating Unit briefed the Standing 
Committee on Public Accounts on the R150 million contract awarded to Digital 
Vibes by the Department of Health. Former Minister of Health, Dr Zweli 

Mkhize, resigned following allegations that he benefitted personally from the 
contract. The SIU indicated during its briefing that Dr Mkhize’s resignation “will 
not affect our investigation” and that Dr Mkhize may face criminal charges.  

Inevitably, employers are now asking themselves whether employees 
are permitted to resign in the face of pending disciplinary action.  

In December 2020, in the case of Standard Bank of South Africa Limited v 
Chiloane [2021] 4 BLLR 400, the Labour Appeal Court (LAC) was required 
to determine whether an employee who resigned with immediate effect 
could be dismissed following a disciplinary hearing which was held and 
concluded during her notice period.  

A n employer remains entitled to discipline an 
employee who resigns in the face of disciplinary 
action during the employee’s notice period.

J A C Q U I  R E E D      
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In this instance, the employee received notice to attend a disciplinary 
hearing. She resigned with immediate effect. She was informed by her 
employer that her resignation was not valid as she was obliged to give one 
months’ notice of termination, and that it would proceed with the disci-
plinary hearing during her notice period.  

At the commencement of the disciplinary hearing, the employee argued 
that the disciplinary hearing could not proceed in circumstances where she 
had tendered her resignation with immediate effect, thereby unilaterally 
terminating the employment relationship.  

The chairperson of the disci-
plinary hearing disagreed with the 
employee’s argument and indicated 
that the disciplinary hearing would 
proceed.  

The employee chose not to par-
ticipate in the hearing. The chair-
person found her guilty of the com-
plaints against her and imposed a 
sanction of summary dismissal.  

Shortly thereafter, the employee 
approached the Labour Court on an 
urgent basis and requested that it 
declare null and void the employer’s 
decision to dismiss her pursuant to a 
disciplinary hearing.  

The Labour Court found that the employer’s decision to dismiss the 
employee during her notice period was null and void because, in its view, 
the effect of the employee’s immediate resignation was the termination of 
the employment relationship. In those circumstances, the employer was not 
entitled to hold the employee to her notice period.  

The LAC disagreed with the Labour Court and found that where a con-
tract of employment specifies a notice period, the employee is obliged to 
tender services to the employer for the period of notice unless the employer 
does not require the employee to do so.  

In circumstances where no provision is made in the contract of employ-
ment for notice, s37 of the Basic Conditions of Employment Act applies. 
This section requires the parties to the contract of employment to give 
notice of termination of a minimum of between one and four weeks’ 
notice, depending on the employee’s length of service.  

The effect of the LAC’s decision is that an employer remains entitled to 
discipline an employee who resigns in the face of disciplinary action during 
the employee’s notice period.  

An employee who is dismissed in those circumstances remains entitled 
to refer an unfair dismissal dispute to the Commission for Conciliation, 
Mediation and Arbitration (CCMA).  

Whilst an arbitration at the CCMA constitutes a fresh hearing, the arbi-
trator may, depending on the facts, draw a negative inference from the 
employee’s decision to resign prior to the disciplinary hearing proceeding. ◆ 

 
Reed is a Senior Associate with Herbert Smith Freehills (South Africa). 
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Leave me out of this 

The recent case of Kaefer Energy Projects (Pty) Ltd v CCMA & Others 
(unreported case, JA59/20, 26 October 2021) dealt with precisely such a 
situation. In summary, the employee was charged with and found guilty of, 
amongst other things, refusing to testify at a CCMA arbitration involving 
her employer and a former employee. 

She was required to testify about a heated altercation which occurred 

between her manager (Govender) and an employee (Maili) in Govender’s 
office. The employee heard a loud argument, immediately rushed to 
Govender’s office, and escorted Maili out to avoid things getting out of 
hand. Maili was subsequently dismissed and he referred his dispute to the 
CCMA, where the employer required the employee to give evidence. 

After the employee was dismissed for refusing to give evidence, the 
employee also referred a dispute to the CCMA, contending that her dis-
missal was unfair. The commissioner at the CCMA considered whether the 
employer could dismiss the employee for refusing to testify, and found that 
there was no evidence to show that the employee had deliberately refused 
to testify to protect Maili or to conceal evidence and, on that basis, found 
her dismissal to be unfair. The commissioner also found that the employer 
was free to subpoena the employee if it wished her to give evidence at the 
CCMA, but that it had failed to do so. 

The employer sought to review this award in the Labour Court, but the 
Labour Court found that the commissioner’s award was a reasonable one 
and declined to review it. The Labour Court agreed with the commission-
er’s finding that a subpoena could have been used by the employer to com-

A t some point during their employment, employ-
ees may be requested by their employer to give 
evidence at arbitration proceedings or a Labour 

Court trial, and  sometimes they are reluctant to become 
involved in these proceedings. The reasons for this are var-
ied, but often boil down to the fact that employees simply 
do not want to become involved in litigation involving the 
employer and former employees.

N E I L  C O E T Z E R
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pel the employee to testify. 
On appeal before the Labour 

Appeal Court (LAC), the employer 
contended that the employee owed a 
duty of good faith to the employer. 
The duty of good faith arose from 
the employee’s contractual obliga-
tions towards the employer. To this 
end, the employer argued that the 
employee’s refusal to testify at the 
arbitration amounted to insubordi-
nation and a breach of her duty of 
good faith, particularly since the 
employee had witnessed the alterca-
tion between Govender and Maili. 

The employer argued that the 
employee was required only to testify as to her recollection of events. She 
was not required to perjure herself or to testify to any other issue. There 
was no threat of harm to the employee if she testified at the arbitration. 

The employee’s version was that she refused to be a witness because she did 
not think that her evidence was relevant and did not wish to ‘make a fool of 
herself’. She claimed that she did not remember what was said between 
Govender and Maili. The employee contended that her refusal was neither 
deliberate nor in bad faith, and that on that basis, her dismissal had been unfair. 

The evidence showed that Govender had on more than one occasion 
instructed the employee to give evidence at the CCMA, and on each occa-
sion, the employee had indicated that she did not wish to do so, as she 
could not remember the incident clearly. Govender had nevertheless told 
the employee to think about the incident and, on the Friday before the 
commencement of the arbitration on Monday, the employee came to see 
Govender to advise that she remembered everything about the incident. 
She then relayed her memory of the incident in the presence of Govender 
and another employee, after being provided with the questions that would 
be asked of her at the CCMA arbitration. 

It was clear that up to the close of business on Friday, the employee 
remembered the incident clearly and was willing to testify at the arbitration 

on Monday. However, this changed sometime during Friday evening, when 
the employee advised Govender by way of a text message that she would 
no longer testify. Govender tried to contact the employee but was unable 
to do so, and only received a further message from the employee advising 
him to proceed without her. The arbitration went ahead and the employee 
did not arrive to assist the employer. 

The LAC found that the commissioner’s finding that the employee had 
not committed any misconduct and that the employer should have subpoe-
naed the employee had missed the point altogether. The LAC found that the 
employee had been given a clear instruction, which was neither unreasonable 
nor unfair. The employee had been asked to testify, and had not been told 
what to say but rather to simply recall the events as they transpired. 

The LAC found that it was not for the employee to decided what would 
and would not be relevant at the arbitration. She had been instructed to 
testify and was required to comply with the instruction. 

The employee could have raised an excuse for not wanting to participate 
i.e. that she had been threatened, or that other pressures had been brought 
to bear on her. Doing so may have constituted a valid and acceptable excuse 
for refusing to participate. There was, however, no evidence of this. 

The LAC also found that any litigant could make use of a subpoena, but 
the failure to do so cannot constitute a reason for the employee to refuse to 
assist the employer when the instruction to do so is fair and reasonable. 
The employee was clearly guilty of the misconduct complained of, and that 
should have been the commissioner’s finding. 

The LAC found that the refusal to obey the instruction was serious. Her 
refusal may have negatively impacted the employer’s enforcement of disci-
pline at its workplace. The court found that imposing a final written warn-
ing in these circumstances would effectively condone obstructive conduct 
on the part of employees. The LAC accordingly found that dismissal was 
the appropriate sanction in the circumstances. 

The judgment is an important restatement of the obligations owed by 
an employee to their employer. The duty of good faith is still an important 
characteristic of our employment law, and employers would do well to 
enforce it. ◆ 

 
Coetzer is a Partner Cowan-Harper-Madikizela Attorneys.
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The copyright conundrum and the  
ticking TikTok time-bomb

L U S H A A N  C A S S I M ,  L O G E N D R E E  P I L L A Y  A N D  J O E L  M O R R I S O N

TikTok (https://www.tiktok.com/en), a social media platform used to post 
short video clips known as ‘TikToks’, enjoyed unprecedented popularity. 
TikTok users became involved in various challenges posted on the TikTok 
platform, and some TikToks went viral, making internet sensations out of 
ordinary people and contributing to the popularity of artists, music videos 
and movie clips.   

A copyright conundrum arose because videos are viewed by millions of 
people within a matter of hours and days. As a copyright owner, how do 
you protect your Intellectual Property, and ensure that it is used in the 
manner in which you intended, while being appropriately compensated 

for such usage?  
The #Jerusalemadancechallenge 

will be considered for purposes of 
answering the question. 
 
background to 
#Jerusalemadancechallenge 
#Jerusalemadancechallenge consisted 
of members of the public perform-
ing dance routines in TikToks to 
the popular gospel-influenced house 
song created by Master KG. The 
song, in turn, became popular dur-
ing lockdown, with some terming it 
the lockdown anthem.  
 
Discussion on royalties claims  

Open Mic Productions made a media statement confirming its intention 
to pursue royalty claims against the companies and corporations that used 
clips of the #Jerusalemadancechallenge to promote their brands.  

Open Mic will likely base their claims on the sections of the 
Copyright Act (98 of 1978):  

Reasonable (or notional) royalties emanate as a form of protection 
from s24 (1A) of the Act, which provides, “In lieu of damages, the 
plaintiff may, at his or her option, be awarded an amount calculated 
on the basis of a reasonable royalty which would have been payable by 

a licensee in respect of the work 
or type of work concerned.” 
 
Proof of infringement is not a 

prerequisite for invoking a s24(1B) 
enquiry for the purposes of claiming 
a reasonable royalty (as per the 
appeal case brought by the executor 
of the estate of the late South 
African singer Brenda Fassie 
(Feldman NO v EMI Music SA (Pty) 
Ltd/ EMI Music Publishing SA (Pty) 
Ltd (268/2008) [2009] ZASCA 75; 
2010 (1) SA 1 (SCA); [2009] 4 All 
SA 307 (SCA)).  

Plaintiffs also have the option to 
choose between claiming damages, or a reasonable royalty (Quill 
Associates (Pty) Ltd v Randfontein Local Municipality and Another 
(36264/2013, 36265/2013) [2015] ZAGPPHC 557). 

Open Mic may, therefore, claim either royalties or damages. Proving such 
a claim, however, remains the responsibility of Open Mic and, should they 
be successful, there remains the aspect of quantification to be considered. 

 
Fair usage consideration  
Fair Usage, as provided for in s12 of the Copyright Act, is the point of 
departure for a company subjected to a claim for royalties because of their 
usage of the infringed works without a license.  

“Fair dealing” operates as a defence, and not automatically. It enables a 
party to use copyrighted work under certain legitimate circumstances (as 
provisioned in the Act), without having the copyright owner’s permission 
to do so. 

Section 12(1) addresses “personal and or private usage”. Considering 
the way in which the TikTok platform operates, and the nature of 
TikToks, it cannot be regarded as private usage. TikToks are uploaded 
onto a public platform, and may be viewed by the public, consequently 
they cannot be deemed “for personal use”. 

Social media platforms have their own terms and conditions regulating 
user conduct, which may not necessarily accord with the requirements of 
the Copyright Act.  

 
These are some court decisions dealing with the aspect of “fair usage”: –  
In Moneyweb (Pty) Limited v Media 24 Limited and Another 
(31575/2013) [2016] ZAGPJHC 81; [2016] 3 All SA 193 (GJ); 2016 

The COVID-19 pandemic saw a boom in social 
media, new working methods, and various 
entertainment, social, cultural and philanthropic 

initiatives. 

IntellectualpropertyIntellectualproperty
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(4) SA 591 (GJ), the court gave 
effect to the meaning of the 
phrase, ‘fair dealing’. It was held 
that the intellectual property 
right of the copyright owner is 
protected by s25 of the 
Constitution, which provides for 
no arbitrary deprivation of property, 
and that any limitation may only 
be by means of the ‘law of general 
application’ (s36 of the 
Constitution). 

“Freedom of expression” under 
s16(1) of the Constitution was 
considered, and it was held that 
this right is not absolute and there 
are limitations placed on the right to freedom of expression, which 
must be weighed up. 

The Complete Guide To Fair Use & YouTube 
(https://www.adweek.com/performance-marketing/fair-use-youtube/), 
by Megan O’Neill, provides four key questions for YouTube video cre-
ators (which TikTok users may use as well) to ensure that their actions 
fall within the ambit of fair dealing:  
“(1)  What are you doing with the copyrighted content?  
(2) What is the nature of the copyrighted content you are using?  
(3) How much of the original content are you using?  
(4) Will your work serve as a substitute for the original?”  

 
We will attempt to answer these questions using a TikTok as an 

example. 
 

What are you doing with the copyrighted content? 
TikToks, in a parodic or critical fashion, without any commercial 
exploitation, are likely to succeed with a fair dealing defence of ‘per-
sonal usage’. 
 
What is the nature of the copyrighted content you are 
using? 
TikTok users should note that TikToks may include various types of 
‘work’. For instance, a sound recording, excerpts of a cinematographic 
film, or musical works, which fall within the ambit of ‘works’ in terms 
of the Copyright Act.  
 
How much of the original content are you using? 
This is not necessarily quantitative, and may potentially be qualitative 
in terms of the portion taken and its significance (Haupt t/a Softcopy v 
Brewers Marketing Intelligence (Pty) Ltd and Others (118/05) [2006] 
ZASCA 40; 2006 (4) SA 458 (SCA); Santam Limited v Dial Direct 
Limited and Joe Public (Pty) Ltd Unreported Western Cape High Court 
case number 13278/11 (WCC) by Wim Alberts 
http://www.saflii.org/za/journals/DEJURE/2012/14.pdf).  

TikTok users should not think that because they’re merely creating a 
TikTok, it does not necessarily constitute a significant portion of a work.   

Will your work serve as a substitute for the original? 
Jason Derulo’s single “Savage Love”, peaked at Number 11 on Rolling 
Stone’s Top 100 Songs chart. This track was built off a viral TikTok 
instrumental by Jawsh 685 “Laxed (Siren Beat)”. 

‘Fair dealing’ considerations, therefore, would need to include ques-
tions about whether a TikTok would interfere with any commercial or 
moral rights of the original copyrighted work’s owner.  

 
TikTok user terms and conditions – potential implications 
TikTok requires users to be at least 13 years old. Based on some users’ 
ages, and a lack of regulation, it is possible that the implications of 
accepting the terms and conditions merely to obtain access to the social 
media platform will not be fully understood or appreciated.  

TikTok’s Terms of Service and Community Guidelines do not allow 
posting, sharing, or sending any content that violates or infringes some-
one else’s intellectual property rights, in spite of the nature of TikTok. 

A “General Note”, which forms part of the Community Guidelines, 
indicates that the TikTok user is responsible for the content posted and, 
should they have any questions regarding the intellectual property impli-
cations, they should seek legal advice.   

TikTok users may report and/or submit an infringement notification, 
but TikTok makes it very clear that they do not get involved in disputes. 

 
The Copyright bill 
Section 12A of the Copyright Bill will provide some much needed clarity 
and reform to ‘fair dealing’. Section 12(A)(1)(i) states that “the copyright 
in a work shall not be infringed by any of the following… (i) the reason-
able use of a copyrighted work for the purposes of cartoon, parody, satire, 
pastiche, tribute or homage”.  

 
Conclusion 
We await the promulgation of the new Copyright Act, which will replace 
the 43 year old Copyright statute. The proposed amendments will likely 
provide some clarity, and modernisation of the concepts of ‘fair dealing’.  

It may be that TikTok will become the karaoke of the future, and 
copyright law will have to be amended to cater for the potential develop-
ments and implications. Until such time, TikTok users and copyright 
owners would be well advised to consider the principles contained in this 
article, and the implications of the terms and conditions contained on 
these websites when clicking on the “I Accept” button. 

Ideally, a balance needs to be struck between TikTok users with a right 
to freedom of expression, while providing the appropriate level of protec-
tion to copyright owners.  ◆ 

 
Cassim is Head of Intellectual Property Legal: 
Group Legal, Pillay is Legal Officer Intellectual 
Property: Group Legal and Morrison is Specialist 
Service Delivery SLA & Process Management: 
Customer Value Management (CVM) with Absa. 
 

without prejudice sub-editor, Gail Schimmel, points out that TikTok, 
unlike other platforms, has a norm of using a song as background, so 
the copyright issue is huge there compared with other platforms – Ed. 
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META – WHAT THE ZUCK!
H A N S  M U H L B E R G

The corporate name-change process goes something like this: 
The ponytails are briefed to come up with a name, often one that does 
the touchy-feely stuff like capture what the company is all 
about, what it stands for. Or, more accurately, capture 
what the company would like us to believe it 
stands for – if it were otherwise, companies 
would all have names like Making 
Bucks and Raking It In. 
The grey-suits then enter the fray – 
there’s a clearance exercise to 
establish what, if any, trade-
mark objections the company 
may face. 
If the company decides that 
the risks are manageable – 
and this decision may be 
based on little more than the 
fact that it has deeper pockets 
than the likely objectors – the 
trademark registration process 
will start. 
At some stage during the process, 
there will be public scepticism, 
ridicule even. 
 

News feed   
OK, the final step – the scepticism/ridicule 
thing – isn’t inevitable, but it has certainly been 
a feature of the announcement that Facebook 
will become Meta, a name that will be used in 
conjunction with an infinity sign logo.  

To be clear, the change of name from 
Facebook to Meta applies simply to the holding com-

pany (a company that also owns Instagram, WhatsApp and Oculus), 
rather than the actual social networking service that so much of the 
world depends on for... To be honest, I have no idea what it is people get 
from Facebook; there are actually a few of us who’ve never felt the need. 
Although, I should add that I’m not one of those totally out-of-touch 
types who calls it The Facebook. 

 
Trending  
Many think that the change of name is not unrelated to the fact that 
Facebook has been having a rather hard time of it of late – what with ex-
employee Frances Haugen spilling the beans about a company that 
(shock/horror) ‘puts profits over safety.’ A commentator quoted in The 

Verge thinks that the decision to change the name of the 
holding company but not the service may be about ‘dis-

tancing the parent company from the Facebook prod-
uct so that any toxicity in Facebook stays within 

that one product.’ 
 

Timeline  
Unsurprisingly, Zuckerberg denies 

that the recent controversies sur-
rounding Facebook motivated the 
change of name to Meta. Says 
Mark: ‘I’ve been thinking about 
Meta ever since 2014, it’s all about 

the fact that we’re moving into the 
metaverse.’  

 
Top story  

So what exactly is the metaverse?  Well, 
it doesn’t actually exist yet, but it’s already 

being called the ‘successor to the internet.’ 
Here’s the Daily Knowledge: ‘By 2030 most 

people will be spending time in a fully immer-
sive 3D version of the web… technology will 

let you show up in a virtual space as a full-bod-
ied avatar or appear as a hologram in your 

friend’s living room, anywhere on the planet.’ 
The metaverse will ‘seem so real that people will 
spend every day there – unlocking an entirely 
new economy of virtual goods and services.’  

And things are happening – Nike has already 
filed trade mark applications for virtual goods. 

Chat 

Sometimes a company feels the need to change 
its name – the existing name is no longer work-
ing; it’s time to freshen things up…. Fair enough, 

from time to time we all feel that it would be quite use-
ful if we could change our name!

M U H L B E R G ’ S  B R I E F

IntellectualpropertylawIntellectualpropertylaw
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Zuckerberg apparently feels the need to sell this thing to the oldies – he 
suggests that the metaverse will be great for his own parents because it will 
allow them to get more intimately involved with their grandkids. No more 
boring and impersonal video calls from the grandkids. In years to come, 
the senior Zuckerbergs are ‘going to feel like they’re right in the moment with 
us, not peering through a little window.’ An observation, Mark – I suspect 
that for many grandparents, the occasional on-screen chat is more than 
enough!  

 
block 
There has been a degree of ridicule about the name Meta – yes, it may 
have a positive meaning in Greek (as in above or beyond something 
else), but in Hebrew, it means death, and who wants that as a trademark?! 

The name certainly isn’t unique – a US company, Meta PCs, has a US 
trademark application for Meta which was filed in August 2021, and it 
has said that it will be looking for US$20 million if Zuckerberg wants it. 
But a Canadian company called Meta Inc has already assigned its trade-
mark applications for Meta to a body called the Chan Zuckerberg 
Foundation, whereas Facebook, Inc has itself filed applications to register 
Meta with the logo in a number of classes for very long specifications of 
goods and services. 

Trademark protection for Meta 
may not be straightforward. An 
issue that Facebook may face is that 
the word Meta is not exactly dis-
tinctive, being the first part and 
obvious abbreviation of a word that 
describes this bold new world 
(metaverse). I’m not sure that 
Zuckerberg has helped his cause 
much by saying things like this: 
‘Over time, I hope that we’re seen as a 
metaverse company… I want to 
anchor identity on what we’re building 
towards.’ 

 
Like 
I hope you do; I think you’ll hear much more on this story. ◆ 

 
Muhlberg, is a SA, UK and EU qualified IP lawyer. He presently finds 
himself in the UK, offering consulting and content writing services to 
various law firms: muhlbergip@gmail.com.
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The meaning of ‘coterminous’ in  
divisional patent applications
C H R I S T O P H E R  M H A N G W A N E

In Pharma Dynamics (Pty) Ltd v Bayer Pharma AG and Another 2014 
BIP 69 (SCA) (the Pharma case), the Supreme Court of Appeal 
(SCA) held that a divisional patent application may have broader or 
narrower protection of the inventions claimed in the parent applica-
tion, but the claims of the parent and the claims of the divisional may 
not be “coterminous”. 

In the Pharma Case, Pharma Dynamics appealed the decision of the 
high court to grant Bayer an interdict against them. The interdict was 
to stop Pharma Dynamics, through the sale of the contraceptive prod-

uct Ruby, from infringing South African patent number 2004/4083. 
Patent number 2004/4083 is a divisional patent based on South 
African patent number 2002/1668. The question that the SCA had to 
answer was, inter alia, whether South African patent number 
2004/4083 is a true divisional of parent patent number 2002/1668. 

The parent patent and divisional patent had only one claim each. 
When the judge reviewed the parent patent and divisional patent, he 
reviewed only Claim 1 of each patent and concluded that the two 
claims are not coterminous since they cover different scopes. Claim 1 
of the divisional patent is broader in scope than Claim 1 of the parent 
patent. The court held that the parent patent and divisional patent 
have, for practical purposes, the same text because the inventions dis-
closed are the same. The difference lies in their respective claims, and 
in variation of the text as a result of the dividing process. Further, the 
court held that one of the features of the divisional system is that each 
divisional must have claims which are different, and the patentee can-
not have the same claim in different patents. 

The Pharma case, however, does not answer the question of whether 
the claims of the parent patent and divisional patent must be viewed as 

The Oxford South African dictionary defines coter-
minous as “to have the same boundaries or 
extent”; while the Cambridge dictionary defines 

coterminous as “to have or meet at a shared border or 
limit”. It is clear from both definitions that coterminous 
means to have the same boundary.
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a whole, or individually, in order to decide whether the claims of the 
parent and divisional patent are coterminous (only Claim 1 of the par-
ent and the divisional patent were reviewed in the Pharma case). This 
will be relevant in a situation where the parent has, for example, two 
claims: Claim 1 directed to compound A, and Claim 2 directed to com-
pound A in combination with a compound B, and a divisional patent 
with one claim directed to compound A and a compound B in combi-
nation. In this situation, the overall claims of the parent patent and 
divisional patent are not the same, 
since the divisional patent does 
not have Claim 1 of the parent 
patent (claim directed to com-
pound A only). However, Claim 2 
of the parent patent is the same as 
Claim 1 of the divisional patent. If 
we are to adopt a broad interpreta-
tion of “coterminous”, looking at 
the claims as a whole, then the 
claims of the parent and divisional 
patent are not coterminous in the 
above scenario. Alternatively, if 
we are to adopt a narrower inter-
pretation of “coterminous”, look-
ing at the individual claims, then 
the claims of the parent patent and 
divisional patent are coterminous in the above scenario, since Claim 2 
of the parent patent is the same as Claim 1 of the divisional patent. To 
avoid the claims of the parent patent being coterminous with the divi-
sional patent, it would be necessary to delete Claim 2 of the parent 
patent if a narrower interpretation of coterminous is adopted.  

To determine whether a broad or narrow interpretation of cotermi-
nous should be adopted, it is helpful to review the position in other 
jurisdictions.  

In Australia, s64(2) of the Australian Patents Act, 1990 provides 
that where a patent application claims an invention that is the same as 
an invention that is the subject of a patent and is made by the same 
inventor; and the relevant claim or claims in each of the complete 
specifications have the same priority date or dates; a patent cannot be 
granted on the application. 

In practice, as was held in Arbitron v Telecontrol Aktiengesellschaft 
2010 [2010] FCA 302, having claims of the same scope in a parent and 
a divisional patent is not permitted in Australia. In this case, Claims 1 
to 4 of the divisional patent covered substantially the same scope as 
Claims 17 to 20 of the grandparent patent. At paragraph 159 of the 
judgment, the court held, “I consider that the invention claimed in the 
Patent is the same as an invention that is the subject of the 
Grandparent Patent. That being so, it follows that Section 64(2) was 
enlivened to prohibit the grant of the Patent on the application filed 
on 12 July 2000”. Australia, therefore, adopts a narrower interpretation 
of ‘coterminous’.  

In New Zealand, Regulation 82 (b) and (c) of the New Zealand 
Patent Regulations provides that the divisional application must not 
include a claim or claims for substantially the same matter as accepted 

in the parent application, and vice versa, in the case of a parent appli-
cation where the divisional application has been accepted first. In 
practice, a parent application and a divisional application cannot be 
accepted if each is claiming substantially the same matter in one or 
more claims in New Zealand. New Zealand, therefore, adopts a narrower 
interpretation of ‘coterminous’.  

In the United Kingdom, s18(5) of the Patents Act, 1977 provides 
that where two or more applications for a patent for the same inven-
tion having the same priority date are filed by the same applicant or 
his successor in title, the comptroller may, on that ground, refuse to 
grant a patent in pursuance of more than one of the applications. 
Further, s73(2) gives the comptroller the power to revoke a patent for 
the same invention having the same priority date, where the patent 
applications were filed by the same applicant. The wording of sections 
18(5) and 73(2) seems to suggest that the United Kingdom adopts a 
broad interpretation of ‘coterminous’. However, in the matter of two 
applications for patents by Dreyfus in May 1927, a narrower interpreta-
tion of ‘coterminous’ was adopted by the assistant comptroller. In this 
case, Dreyfus filed two patent applications on the same day, and each 
application contained at least one claim which was the same as a claim 
in the other application. The assistant comptroller, acting for the 
Comptroller General, held that the grant of the two patents covering 
the same subject matter might well be inconvenient for the public, and 
he refused to allow the applications to proceed in the form in which 
they stood. The decision of the assistant comptroller was upheld by the 
law officer in an appeal filed by the applicant, Dreyfus. The law officer, 
therefore, adopted a narrower interpretation of ‘coterminous’. 

Having regard to the interpretation of “coterminous” in other juris-
dictions, in the writer’s view, it is probable that the South African 
courts will adopt a narrower interpretation of coterminous when faced 
with similar facts in future. We must remember that the patent system 
is based on a quid pro quo. The inventor or patentee discloses his or her 
invention to the public and, in return, enjoys the fruits of his or her 
invention to the exclusion of others for a limited period. The system is 
designed to give the patentee enforceable rights for his or her inven-
tion using a patent; in other words, for one invention, one patent. If, 
for example, the patentee is allowed to have the same claim or claims 
in five different divisional patents, the patentee can arguably enforce 
all five divisional patents against an infringer who has a product that 
infringes on the said claim(s). If the patentee is allowed to have the 
same claim in one divisional, by the same reasoning, he or she can 
have the same claim in as many divisional patents as he or she chooses, 
depending on the importance of the claim to the patentee. As was held 
in the Dreyfus case, this is not the object of the patent system.    

Being coterminous is not one of the nine grounds for revoking a 
patent in South Africa. So, what is the consequence if the claims of 
the parent patent are coterminous with the claims of the divisional 
patent? If a third party is of the view that the claims of a parent patent 
are coterminous with the claims of a divisional patent, the remedy 
would be for the third party to seek to set aside the divisional patent in 
a review application, as suggested in the Pharma case. ◆ 

 
Mhangwane is an Attorney with Spoor & Fisher.
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to make net-zero possible.

• We’re the first South African bank to set sustainable finance goals.

• We published our first standalone Task Force on Climate-related 
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The importance of a name
U S H I R  A H I R  A N D  C L I N T O N  M P H A H L E L E

The Constitutional Court recently dismissed Compcare Medical 
Scheme’s (Compcare) application for leave to appeal against the 
Supreme Court of Appeal (SCA) judgment of Compcare Wellness 
Medical Scheme v Registrar of Medical Schemes & Others (267/2020) 
[2020] ZASCA 91 (17 August 2020). 

The long history of this matter fits the definition of protracted liti-
gation. The matter commenced in 2014, when Compcare, among other 
amendments sought, applied for a name change in terms of s23 of the 
Medical Schemes Act (131 of 1998) (MSA). This was refused by the 
Registrar of the Council for Medical Schemes (the Council) on the 
basis that it was “likely to mislead the public” as contemplated in 
s23(1)(c) of the MSA. Compcare sought to change its name to 
“Universal Medical Scheme”, which is similar to the name of its 
administrator, Universal Administrators. 

The Registrar contended that the name change was likely to mis-
lead the public into believing that the medical scheme was necessarily 
tied to its administrator and that this would always be the case. Such 
belief would have been incorrect, as a medical scheme always has the 
choice to change administrators if an administrator no longer serves 
the best interests of members. Further, the public was likely to be mis-
led into believing that the medical scheme formed part of the greater 
group of companies owned by Universal. It is noteworthy that a medi-
cal scheme can only be owned by its members; therefore, a perception 
that it formed part of the Universal group of companies would have 
been misleading. These reasons are of importance as the roles and 
responsibilities of a medical scheme must be distinguished from those 
of an administrator. 

Compcare, aggrieved by the decision of the Registrar, appealed the 
decision to the Appeal Committee in terms of s49(1) of the MSA. The 
appeal was dismissed. Compcare then brought an appeal in terms of s50 
of the MSA to the Appeal Board. The Appeal Board upheld the appeal 
and directed the Registrar to approve the name change, subject to 
Compcare abiding by certain conditions. The Appeal Board stated that 
if these conditions were diligently implemented, the harm envisaged by 
s23(1) would be avoided. However, the Appeal Board noted that with-

out the implementation of these 
measures, the public was likely to 
be misled. 

The Registrar and the Council 
then instituted a review applica-
tion in the high court in the case 
of Registrar of Medical Schemes and 
Another v Chairperson of the Appeal 
Board of the Council for Medical 
Schemes and Others (58909/19) 
[2019] ZAGPPHC 1037 (3 
December 2019), seeking an order 
to review and set aside the deci-
sion of the Appeal Board. The 
grounds of review were that the 
name change would require the 
Registrar to exercise a power that 
he didn’t have in law, that being, 
registering a name which, accord-
ing to the Appeal Board itself, was 
likely to mislead the public. The 
MSA made no provision for a 
name to be registered subject to 
conditions. Further, even if it were 
to be assumed that registration of a 
name subject to conditions was 
permissible, the conditions sought 
to be imposed by the Appeal 
Board were inadequate to avoid 
the likelihood of the public being 
misled. 

The Registrar argued that s23 
didn’t empower him to approve a name that was likely to mislead the 
public, even if he believed that the conditions might ameliorate such a 
likelihood. In resisting the submission, Compcare, in the first instance, 
contended that the Appeal Board didn’t find that the name change 
was likely to mislead, instead, the Appeal Board found that the name 
was unlikely to mislead the public because of the measures to be imple-
mented that formed part of its order. In the second instance, Compcare 
contended that the Appeal Board had the power to impose conditions 
in terms of s50(16) of the MSA, because it entitled the Appeal Board 
to “vary” the decision of the Registrar. 

In the high court judgment, Fabricius J held that s23(1)(c) is a 
peremptory provision and does not empower the Registrar to approve a 
name change subject to conditions. The section is different from that 
of s24 of the MSA, which empowers the Registrar to register a medical 

If a brand is the single most important investment of a 
business, it isn’t surprising that the name (brand) of a 
medical scheme bears significant importance. Not 

only to the medical scheme and its members, but also to 
the public at large. Therefore, it doesn’t come as a shock 
that a medical scheme would litigate all the way to the 
apex court to enforce its rights to a name. 

LitigationLitigation

Mphahlele

Ahir 
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scheme “and impose such terms and conditions as he or she deems nec-
essary”. As a result, if it had been the legislature’s intention to confer 
on the Registrar a power to impose conditions when a name changes, it 
would have used similar language as provided for in s24.   

In a s23 assessment by the Registrar, the relevant question that 
needed to be asked, which was conflated by Compcare, is whether the 
name was likely to mislead the public and not whether the conduct of 
Compcare was likely to mislead the public.  

It was held that the Appeal Board directed the Registrar to perform 
an act that is ultra vires to the MSA, and for that reason, the decision 
should be set aside. Importantly, the court held that s23 didn’t empower 
the Registrar to approve a name change that was likely to mislead the 
public subject to conditions, even if he believed that those conditions 
could prevent the harm. It was unclear who would supervise the imple-
mentation of the measures, how the supervision would be implemented 
or how non-implementation would be handled, and what sanctions 
could be imposed, if any, by the Registrar.  

Compcare appealed the judgment of Fabricius J, calling upon the 
SCA to decide two issues in relation to the power of the Registrar to 
accept or reject a change of name in terms of s23(1)(c) of the MSA 
and, by extension, of the Appeal Board to order him to do so. The 
issues were whether the Registrar had a discretion to allow a name 
change even though it was likely to mislead the public and, related to 
this, whether he had the power to approve a name change subject to 
conditions.  

The SCA held that s23(1) limits the power of the Registrar by stip-
ulating what types of names he may not approve. Once the Registrar 
has decided that a name is one contemplated by either s23(1)(a), (b) 
or (c), the MSA is clear that he may not register that name. There is 
no room for discretion within the structure of s23(1). 

Furthermore, the SCA held that there was no indication in s23 that 
could lead to the conclusion that an implied discretionary power to 
deviate from its express terms could have been intended, or that it was 
necessary to attain its purposes, or is incidental to the express provi-
sions. To the contrary, the recognition of an implied discretion would 
create a conflict within the section. 

The second issue that arose for decision was whether, despite a 
name being one that was likely to mislead the public, conditions might 
be imposed to reduce the risk of that likelihood. Compcare had argued 

that the Registrar may impose conditions because the imposition of 
conditions isn’t precluded by s23(1). The SCA was not convinced by 
the argument and held, in agreement with Fabricius J, that the differ-
ence in the language used in s23(1) and 24(1) indicated that in terms 
of s23(1), the Registrar’s choices were either to approve a name, or to 
refuse to approve it.  

The high court decision by Fabricius J provided light on the pathway 
for an organ of state when reviewing its decision, but acting in the pub-
lic interest. In the high court, Compcare, relying on the case of State 
Information Technology Agency SOC Ltd v Gijima Holdings (Pty) Ltd 2018 
(2) SA 23 CC, argued that an organ of state could only bring a chal-
lenge against its own decision in terms of the principle of legality.  

The Registrar and the Council argued that the review was brought 
in the public interest and, therefore, a review in terms of the 
Promotion of Administrative Justice Act (3 of 2000) (PAJA) was 
available. Fabricius J, relying on the case of Hunter v FCSA 2018 (6) 
SA 348 (C), accepted that when an applicant brings a review in the 
public interest, the applicant steps into the shoes of “the public” and 
“enjoys all the rights and obligations that each would ordinarily have 
shouldered had they chosen to be litigants”. The court accepted that a 
PAJA review would be appropriate.  

In this case, Fabricius J accepted that it would make little difference 
if PAJA didn’t apply, as the grounds for review might comfortably be 
accommodated within the principle of legality if it were necessary. The 
argument relating to the applicants standing on the public interest 
argument was accepted by the SCA.    

It is well-known in the medical aid/schemes sector that, due to their 
lack of knowledge, many people believe that having a medical aid plan 
requires having many other products offered by that scheme or its 
administrator for them to be fully covered. Even though it can be 
accepted that a name/brand may be important to a medical scheme, it 
should not come at the expense of its members or members of the pub-
lic. It is for this reason that the Registrar and the Council sought to 
protect members of the scheme as well as members 
of the public, resulting in this matter being fought 
to the Constitutional Court. ◆ 

 
Ahir is a Director and Mphahlele a Candidate 
Attorney with Lawtons.

LitigationLitigation
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Lessons from Al Capone
G R A E M E  P A L M E R

It was, in fact, the earlier case of United States v. Sullivan, 274 U.S. 259 
(1927) that paved the way for the prosecution of Al Capone. In Sullivan, 
the Supreme Court allowed the prosecution of criminals for income tax 
evasion notwithstanding the Fifth Amendment right that protects against 
self-incrimination. Manley Sullivan was a bootlegger whose lawyers 
argued that filing a tax return on illegal income would amount to self-

incrimination, and he was therefore protected by the Fifth Amendment. 
Justice Oliver Wendell Holmes Jr noted that the Revenue Act,1921 pro-
vided that gross income includes, “gains, profits, and income derived 
from... the transaction of any business carried on for gain or profit, or 
gains or profits and income derived from any source whatever.” Justice 
Holmes rejected the Fifth Amendment argument pointing out that if a 
defendant was of the view that information required on his tax return 
would incriminate him, he could raise that issue on the return but could 
not simply refuse to file. On the question raised by the defense that illegal 

expenses would be deducted, Holmes said, “It is urged that, if a return 
were made, the defendant would be entitled to deduct illegal expenses, 
such as bribery. This by no means follows, but it will be time enough to 
consider the question when a taxpayer has the temerity to raise it”. 

In South Africa, the Supreme Court of Appeal in MP Finance Group 
CC (in liquidation) v CSARS 2007 (5) SA 521 (SCA) considered 
whether deposits taken in an illegal and fraudulent pyramid scheme con-
stituted amounts “received” within the meaning of “gross income”. It was 
held by the court that, “An illegal contract is not without all legal conse-
quences; it can, indeed, have fiscal consequences”. It follows that money 
received through theft, fraud or corruption is likely taxable. 

The main objective of the South African Revenue Service (SARS) is 
the efficient and effective collection of tax. To do this, it must ensure the 
widest possible enforcement of tax laws. It is not within the SARS’ man-
date to fight crimes such as fraud or corruption; that is the job of the 
police, Hawks and Special Investigation Unit. But often, the enforcement 
of tax laws intersects with the unlawful conduct of criminals who have 
failed to comply with their tax obligations. There are two recent exam-

ples in the Gauteng High Court in CSARS v Raphela 
(unreported) ZAGPPHC 29 March 2021, and CSARS v 
Hamilton Holdings (Pty) Ltd (unreported) ZAGPPHC 
1 March 2021 where, ostensibly, criminal schemes 
were undone by SARS securing the collection of tax. 

In Raphela, SARS launched an application for a 
preservation order under s163 of the Tax 
Administration Act 28 of 2011 (TAA) against Mrs 
Pheladi Raphela (Raphela), PSR Solutions (Pty) Ltd 
(PSR), and Mrs Thembeka Mdlulwa (Mdlulwa). PSR 
was awarded a tender to supply 1.5 million face masks 
at R30 a mask for use by the South African Police 
Service (SAPS). The tender was for R45 million, and 
it should have attracted output VAT of R5.8 million.  

PSR and Raphela, the company’s only director, did 
not have the funds to acquire the masks to fulfil the 
tender. Mdlulwa was approached for funding and paid 
R19.9 million to the supplier of the masks on 14 April 
2020. After delivery of the masks, PSR paid Mdlulwa 
R33.1 million on 21 April 2020, giving her a profit in 
excess of R13 million in seven days, after the SAPS 

had paid 125% more than the actual cost of the masks. PSR did not 
account for the output VAT on the supply of the masks in its returns, 
SARS estimating an amount due on VAT, penalties, and interest to be at 
least R14.5 million. 

By the end of July 2020, PSR had only R110,377 left in its bank 
account, the funds having been expended on payments to Raphela, luxury 
German vehicles, and property. There was, however, R24 million remain-
ing in Mdlulwa’s South African bank account. Mdlulwa was permanently 
residing with her family in Spain, and her residence in South Africa had 

It is extraordinary how often the failure to comply 
with tax obligations derails unlawful or even criminal 
conduct. The notorious American gangster, Al 

Capone famously went to prison in 1932 for tax evasion. 
The law enforcement authorities in the United States 
realised that mobsters were publicly living extravagant 
lifestyles yet never filed tax returns. It was easier to 
secure evidence for tax evasion than their other crimes.
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not been maintained or occupied for 
several years.  

The order sought against 
Mdlulwa was not based on her tax 
liability, but that of PSR. Mdlulwa 
opposed SARS’ application for a 
preservation order, stating that she 
was not the mastermind of the ten-
der transaction. She further con-
tended that SARS should freeze the 
account of the taxpayer, not her 
account. The court held that the 
restricted interpretation which 
Mdlulwa placed on s163 was not 
supported by the wording of the sec-
tion. Section 163 contemplates 

granting an order against a taxpayer or other person, clearly being some-
one other than the taxpayer. Its aim is to prevent the dissipation of assets, 
particularly where the taxpayer appears to be unable to meet its estimated 
tax liability. Section 163 did not require collusion or an intention of dissi-
pation on the part of the other person (i.e. Mdlulwa) – all SARS must 
show is a material risk to the assets which, in the absence of a preserva-
tion order, will no longer be available. The court concluded that preserv-
ing the funds which emanated from the taxpayer and were now in the 
hands of Mdlulwa as an “other person” were sufficient grounds for a 
preservation order. 

In Hamilton Holdings (Pty) Ltd, SARS sought a preservation order 
against six respondents which the court concluded were the alter ego of 
Hamilton Ndlovu (Ndlovu). Ndlovu’s businesses were engaged exclusively 
in the sale of various goods to the state. Contracts were awarded to 
Ndlovu’s entities to supply goods to the National Health Laboratory 
Service (NHLS) to combat the COVID crisis.  

Ndlovu came to notoriety and the attention of SARS when he 
bragged on social media about five luxury vehicles he purchased, collec-
tively valued at R10.5 million. When SARS investigated Ndlovu’s tax 
affairs, they found that he had not filed a return since 2016. The respon-
dents’ tax and VAT returns were outstanding for several years, particularly 
those linked to the NHLS contract. Some of the respondents had 
declared themselves dormant when they were clearly trading. 
Collectively, the respondents were paid about R49.6 million from the 
NHLS contracts alone, without paying any money to produce or acquire 

the goods that were sold to the NHLS. SARS estimated collective VAT 
and tax liabilities of the respondents in excess of R60 million. 

The respondents argued that the SARS’ case was aimed at showing a 
“possible” tax liability, and what was required by s163 was a “probable” 
liability. The court held that these labels were semantics; what mattered 
was whether the collection of tax would be imperiled, having regard to 
the facts and circumstances. The very premise of s163 is that the true tax 
liability is unknown and remains to be determined. SARS officials can 
only make estimates, and these, Sutherland ADJP held, should be gener-
ous rather than conservative because the purpose is to ensure that all due 
tax is collected. A dispute of fact about the estimate was therefore futile. 
If there is hardship due to the seizure of assets, s163(7) makes provision 
for relief. 

The critical question, Sutherland ADJP said, was whether reasonable 
grounds existed to believe there was a real risk of assets being dissipated, 
which would frustrate the collection of tax. Here, the court found there 
were several salient factors that included: the delinquency in rendering tax 
returns, the diversions of huge sums among various businesses, the 
spendthrift nature of Ndlovu in acquiring five luxury cars, the storage of a 
huge sum in an investment vehicle with international links, and the pay-
ment of R20 million to a trust to purchase a property. These factors, in the 
Court’s opinion, made a preservation order reasonable and appropriate. 

Section 163 is just one weapon in an extensive SARS tax collection 
arsenal. SARS has broad powers to gather information, hold an inquiry, 
audit, or investigate a taxpayer. It can conduct a search and seizure, 
request security from a taxpayer, enforce judgments, institute liquidation 
proceedings, and request third parties to pay SARS to satisfy a taxpayer’s 
tax debt. In addition, there are a myriad criminal offences in Chapter 17 
of the TAA, for tax evasion and non-compliance with tax Acts.    

As certain as the sun will rise tomorrow, those involved in unlawful 
conduct will continue to fall foul of their tax obligations. It doesn’t seem 
to occur to even the shrewdest criminals that their unlawful conduct does 
not absolve them of their tax obligations. Sometimes the tax collection 
machinery can be quicker, easier, and more effective in dispensing justice 
than the options available to other law enforcement agencies. After 
boasting that “they can’t collect legal taxes from illegal money”, Al 
Capone was sentenced to 11 years in prison for failing to file tax returns. 
There are lessons to be learnt from Al Capone for taxpayers and law 
enforcement agencies alike. ◆ 

 
Palmer is a Partner with Garlicke & Bousfield.

Palmer

http://www.inceconnect.co.za/publication/DealMakers
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The VAT consequences of on-charging 
municipal rates and other charges to a tenant
H E N R Y  V O R S T E R

Opinion is divided. This is surprising, considering the clarity of the 
judgment in Commissioner, SARS v British Airways Plc 2005 (4) SA 231 
SCA, a judgment from which a helpful general principle can be extracted 
but which, for some reason, has received little attention. 

British Airways renders international air carrier services which are 
zero-rated in terms of s11(2) of the VAT Act. The fare that British 
Airways charged was an aggregate of various items separately reflected on 
the passenger ticket. The bulk of the fare comprised an amount designed 
to recover operating costs and a profit. The remainder of the fare com-
prised smaller items, one of which was a cost which British Airways had 
to incur in relation to general airport services, baggage handling facili-
ties, waiting lounges, check-in counters and the like. These various air-
port charges were levied (inclusive of VAT) on British Airways by 
Airports Company South Africa Limited, the company that operates air-
ports in South Africa. These charges are referred to as “passenger service 
charges” and they are directly related to the number of passengers on a 
flight. Accordingly, British Airways reflected these charges as a separate 
item on the passenger ticket and did not levy an additional 14% (the 
VAT rate applicable at the time; now 15%) on them. 

The appeal concerned itself with whether British Airways ought to 
have charged VAT on that element of the passenger ticket which com-
prised the “passenger service charges”. The Commissioner conceded 
that the supply by British Airways of an international air-carrier service 
is zero-rated, but contended that the supply of airport services is not. 
The Commissioner’s argument was that, in terms of s8(15) of the VAT 
Act, the various separate supplies identifiable in a “single supply” could 
be treated differently for VAT purposes, and since one element of the 
composite supply was airport services as opposed to air-carrier services, 
that element was not zero-rated and ought to have attracted VAT. 
British Airways, on the other hand, contended that the passenger ser-
vice charge forms part of the composite fare for their supply of interna-
tional carriage, the whole of which is zero-rated. 

The court did not favour either argument, but instead identified as 
the single most important question: who makes the supply? In this case, 
the supply was being rendered by Airports Company South Africa 
Limited, not by British Airways. At [13] of the judgment, the court said: 

“… Section 8(15) does not purport to levy tax upon a vendor for a 
service that it does not supply. The tax is levied by section 7 upon 
the supply by a vendor, and not merely upon the receipt by the ven-
dor of moneys that arise in some way from the supply of a service by 
another.” 
 

Paragraphs [14] and [15] of the judgment make it even clearer: 
“[14] It is true that British Airways passengers receive airport services 
before they board its aircraft and after they disembark, as submitted 
by the Commissioner’s counsel, and that part of the fare that passen-
gers pay arises from the provision of those services, but it does not 
follow that the services are supplied by British Airways. On the con-
trary, it is clear that the services to which the charge relates are sup-
plied by the company [Airports Company Limited]. The charge that 
the company makes to British Airways is no more than a cost that 
British Airways has to bear in order to operate its carrier service, 
similar to those that it pays to land and park its aircraft, which it 
recovers from its passengers directly rather than indirectly. 

[15] It was also submitted by 
the Commissioner’s counsel that 
although the company supplies 
the airport services for which 
the passenger service charge is 
made, it supplies those services 
to British Airways, which in 
turn supplies them to its passen-
gers, whereupon the supply of 
the services by British Airways 
attracts the tax. I do not think 
the evidence provides any sup-
port for that submission. The 
services that passengers enjoy 
are supplied by the company 
[Airports Company Limited] 
and the tax accrues in terms of 
section 7 (and is payable by the vendor of the service) when that 
supply occurs. A further tax does not accrue when the vendor of 
another service (British Airways) does no more than bring to 
account and recover the charge that it was required to pay for the 
supply of that service by the company (whether it is supplied to 
the passengers themselves, or to the airline for the benefit of its 
passengers). The monies that are recovered by British Airways are 
not a consideration for the supply by it of airport services simply 
because it does not supply them at all.” 

It is a question that has vexed us for decades. The 
more general question pertains to whether VAT 
ought to be levied on costs that are recovered from 

third parties; and the lawyer’s general answer to that 
question is, “it depends”.

Vorster
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The guiding principle which can be extracted from this judgment is 
that on-charging the cost of a supply to a third party does not attract 
VAT if it is not a supply actually rendered by the vendor.  

The VAT treatment of the supply made to the vendor also appears 
not to be a relevant consideration, since it does not determine the 
VAT treatment of on-charging it to a third party. 

Applying this principle to the question of the recovery of munici-
pal rates from tenants (as an example of the typical costs which a 
landlord might recover from a tenant), the one conspicuous fact is 
that the landlord does not render the service to which rates and taxes 
attach; it is the municipality which does so. Based on British Airways, 
that fact alone would place the on-charging of the cost from the land-
lord to the tenant outside the scope of s7 of the VAT Act; in other 
words: it would not attract VAT. 

A nuance when dealing with municipal rates is that municipalities 
are also vendors and charge VAT on their supplies. Section 11(2)(w) 
of the VAT Act provides that VAT is charged at a zero rate on rates. 
This is a red herring and does not alter the principle extracted from 
the British Airways case, since the VAT treatment of the initial supply 
does not determine the VAT treatment of on-charging the cost to the 
tenant. British Airways in fact paid VAT on the supply by Airports 
Company Ltd, but the on-charging of the cost to passengers did not 
attract VAT. 

The owner of a property cannot divest themselves of the liability to 
pay municipal rates. In terms of s24(1) of the Local Government 
Municipal Property Rates Act (6 of 2004), a rate levied by a munici-
pality on a property must be paid by the owner of the property. What 
the owner can do, however, is recover the cost from the tenant by way 
of contract. It is not a contract that will bind the municipality. If the 
tenant does not pay in terms of the contract, the municipality will 
recover the rates from the owner and will not concern itself with per-
sonal rights created between the landlord and tenant. Two different 
scenarios come to mind: 

Firstly, the landlord can factor the municipal rates into the 
rental amount it demands. The tenant is under one obligation – to 
pay rent – and the tenant is not necessarily even aware of the vari-
ous considerations which the landlord has taken into account in 
arriving at the rental amount. In this case, if the landlord is a ven-
dor and the property is let for commercial use, the rental amount 
will attract VAT because the letting of the property is the ‘supply’ 
in terms of s7 of the VAT Act, and the whole of the consideration 
paid by the tenant has the character of ‘rent’. Similarly, if the prop-
erty is let as a ‘dwelling’ for residential purposes, the entirety of the 
rental amount is an exempt supply by the landlord in terms of 
s12(c) of the Act. 

Secondly, the lease agreement could stipulate a rental amount, but 
then place an additional liability on the tenant for the municipal rates 
over and above rent. It is, in fact, common to see clauses in lease 
agreements which deal with municipal rates or other charges separately 
from rent. The key feature of this type of lease is that a municipal 
charge is clearly identified and discrete from rent. If it is a straight-for-
ward on-charge of what the landlord paid to the municipality, then 
the tenant is not paying for any supply rendered by the landlord, and 

that element of the total amount to be paid in terms of the lease 
agreement will not attract VAT. 

The wording of the contract between the landlord and tenant is a 
key indicator of what constitutes ‘rent’ and what is in addition to rent. 
Different VAT consequences attach to each scenario and so it is a 
matter of some importance that parties to a lease agreement ensure 
that their intention is accurately expressed in the contract. 

Parties may, for their own reasons, specifically desire VAT to attach 
to the on-charging of municipal rates. Strictly speaking, and in accor-
dance with the British Airways case, this cannot be done. But what the 
landlord can do is calculate an amount of rental that covers all direct 
and indirect costs, and demand that total as a globular rental payable 
without treating municipal rates differently or itemising them sepa-
rately. The various components which the landlord has taken into 
account in determining the rental amount essentially lose their char-
acter and transform into ‘rent’, which the tenant is obliged to pay. But 
where a contract obliges a tenant to pay certain costs such as munici-
pal rates, over and above ‘rent’, these costs do not lose their character 
and, consequently, for VAT purposes, the question must be asked: who 
renders the supply? 

In summary, local authorities supply services and levy rates upon 
the owner of the property. When the owner passes these costs on to 
the tenant, this does not automatically create a new taxing event 
because the supply does not become a supply by the owner to the ten-
ant. 

‘Who renders the supply’ is always the critical question in circum-
stances of on-charging costs to clients. British Airways is authority for 
the view that, when considering the passing-on of charges to clients, 
customers or tenants, the identity of the person making the supply is 
decisive. The person who on-charges the cost of the supply is not the 
person who makes the supply, even though the client, customer or 
tenant might benefit therefrom. Consequently, such a recovery does 
not fall within the scope of the VAT Act. 

There is no reason why the general principle in the British Airways 
case cannot apply to any type of cost that is being on-charged to a 
tenant or client or customer. The principle can be applied in the con-
text of the relationship between the parties, the governing contract 
between them, and any statutory provision which may find applica-
tion to the transaction. In the result, a fair VAT treatment can be 
determined which does not unduly benefit either SARS or the taxpayer. 
The British Airways principle is elegant in its simplicity and calls to 
mind the dictum of Corbett JA in the Appellate Division case of CIR v 
Nemojim 45 SATC 241 at 267: 

“It has been said that ‘there is no equity about a tax’. While this 
may in many instances be a relevant guiding principle in the inter-
pretation of fiscal legislation, there is nevertheless a measure of sat-
isfaction to be gained from a result which seems equitable, both 
from the point of view of the taxpayer and from the point of view 
of the fiscus. And it may be fairly inferred that such a result is in 
conformity with the intention of the legislature.” ◆ 
 

Vorster is an Advocate with The Maisels Group, and a member of 
the Johannesburg Society of Advocates.
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Will your intra-group lending rates  
be arm’s length post-2021?
K A R E N  M I L L E R  A N D  J O O N  C H O N G  

One of the most common benchmarks for determining an arm’s length 
rate of interest to apply on an intra-group loan is an interbank offering 
rate (IBOR). These are risk-free rates applied between a country’s central 
bank and retail banking sector. However, these benchmarks are being 

phased out and replaced with more 
specific lending rates.   

Since the deadline is end-
December, businesses need to 
review their intra-group lending 
and other financial transactions 
which adopt the various IBOR rates 
urgently, to ensure that they are 
prepared for the changeover from 
the longstanding use of IBORs.  

However, there are potential tax 
implications to amending financial 
agreements. 

Variable rates are often used in 
financial contracts between parent 
and subsidiary companies, in trea-
sury activities and back-to-back 

lending arrangements. In South Africa, the commonly used reference rate 
is either the Johannesburg Interbank Average Rate (JIBAR) or the Prime 
lending rate, but there are also many contracts in place, using rates com-
mon to other financial markets, particularly the London Interbank 
Offered Rate (LIBOR) or the Euro Interbank Offered Rate (EURIBOR).  

In future, where a risk-free or near-risk-free rate is determined as an 
arm’s length rate, or at least is made the starting point to establish an 
arm’s length rate, it will need to be corrected and linked to an alternative 
benchmark, such as the South African Rand Overnight Index Average 
(ZARONIA), administered by the South African Reserve Bank (SARB). 

Businesses should identify all 
intra-group lending arrangements 
and financial transactions that use 
one of the current IBOR rates and 
amend them accordingly. This is 
likely to entail an assessment of the 
rate currently being used against the 
replacement rate, applying an arm’s 
length approach to ensure neither 
party to the contract is disadvan-
taged by the recalculation. All new 
arrangements must use the new ref-
erence rate. 

It is important to follow transfer 
pricing rules in this exercise. To 
date, however, SARS has not 
released final guidance on the transfer pricing principles that will apply. 
The draft Interpretation Note on inbound financial assistance still refers to 
JIBAR and the relevant IBOR rate. Issued in 2013, it remains in draft and 
is therefore of little assistance in determining the arm’s length position. 

The changes must be supported by contractual clauses in new and 
existing agreements. If an IBOR such as LIBOR has been used as the ref-
erence rate, the Federal Reserve’s Alternative Reference Rates 
Committee has suggested appropriate fallback language. The SARB also 
supports this language for contracts that use JIBAR.  

Whether the transition is done by settling the existing agreement and 
commencing a new one, or including an addendum to a current agree-
ment, businesses must be aware of the tax implications. 

Section 12J of the Income Tax Act, 1962 provides for the calculation 
of interest and must be taken into account when recalculating reference 
rates to ensure that the correct amount of interest is reported. Also, 
under the Eighth Schedule to the Act, a tax liability could result if the 
restructuring of these contracts results in the lender making a deemed 
disposal through a cancellation, variation or termination of the agree-
ment. ◆ 

 
Miller is a Consultant to and Chong a 
Partner with Webber Wentzel.

South African businesses need to review contracts 
that use interbank offering rates (IBORs), to ensure 
that these rates are replaced with the new bench-

marks by end-December 2021.

Miller 

Chong 
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The end of share incentive schemes?
J E R O M E  B R I N K

Context  
Employee share incentive schemes are, among other things, designed to 
align shareholder and employee interests, and to incentivise employees to 
contribute more meaningfully to the success and growth of the business. 
It is a long-accepted manner of remuneration and compensation.  

Importantly, from a tax perspective, it is generally accepted that remu-
neration derived by employees from these types of schemes are taxed in the 
hands of employees as normal income (i.e. akin to salaries). In other words, 
it is often commercially beneficial to compensate employees by way of 
awarding them shares in the company as opposed to paying a cash bonus. 
The gain derived by employees is, by and large, taxed as normal income in 
accordance with s8C of the Income Tax Act (58 of 1962) (ITA).  

Notably, however, while payments of salaries or cash bonuses to 
employees are generally deductible in the hands of an employer, as it is a 
business expense, the issuing of shares to employees is typically not 
allowed as an income tax deduction. There are, however, various alterna-
tive share incentive schemes that potentially support the claiming of an 
income tax deduction by the employer, provided certain circumstances 
are met. The claiming of an income tax deduction by the employer 
ensures that these share incentive schemes are attractive and aligned, 
from a commercial perspective, with paying cash bonuses and the like.  

While the South African Revenue Service (SARS) has issued several 
rulings based on slightly different sets of facts that confirmed that a capi-
tal contribution pursuant to a share incentive scheme may well be tax 
deductible in the hands of the employer companies, it was announced in 
the Budget Review Documents, as far back as the 2013 National Budget 
Speech, that government was reviewing the deductibility of expenditure 
in relation to share incentive schemes. It is against this backdrop that we 
examine the judgment in the C:SARS v Spur case which has raised inten-
sive debate about the ongoing attractiveness of share incentive schemes 
as a form of compensation.  

background facts  
Spur Corporation Limited (Spur HoldCo) is the holding company and 
100% shareholder of Spur Group Proprietary Limited (Spur). Spur, the 
main operating company of the Spur Group, is thus a wholly owned sub-
sidiary of Spur HoldCo. The Spur Group (including Spur and Spur 
HoldCo) resolved in 2004 to implement a share incentive scheme for eli-
gible employees.  

After 18 months of planning, Spur HoldCo established the Spur 
Management Share Trust (Trust). Importantly, Spur HoldCo was, at that 
stage, the sole capital and income 
beneficiary of the Trust. Spur made 
a capital contribution of 
R48,471,714 to the Trust in the 
2005 year of assessment, having 
agreed to contribute a non-refund-
able expense to the Trust to fulfil its 
purpose. The participants in the 
share incentive scheme (employees 
of Spur) were added in December 
2010 as beneficiaries of the Trust, 
but only stood to benefit from divi-
dends received by the Trust and 
nothing further. Spur HoldCo 
remained the sole capital beneficiary 
of the Trust.  

The participants in the share 
scheme could acquire ordinary shares in a newly incorporated private 
company (NewCo) at par value, in proportions determined by Spur 
HoldCo. The purchase price of the NewCo shares was settled in cash by 
each participant upon the issuing of the NewCo shares on 15 December 
2004. The participants were not entitled to freely dispose of the NewCo 
shares for at least seven years. Those participants who left Spur’s employ-
ment during this period forfeited their shares, which were re-allocated to 
other participants. 

Separately, the purpose of the Contribution was for the trustees of the 
Trust to apply the Contribution (and any income derived from it) by sub-
scribing for preference shares in the NewCo, which, in turn, would apply 
the aggregate subscription price received towards the acquisition of Spur 
HoldCo shares. In simple terms, the Contribution by Spur to the Trust of 
R48 million was used by the Trust to purchase the NewCo preference 
shares. The NewCo would then use the subscription price for the prefer-
ence shares to acquire the shares in Spur HoldCo.  

After the scheme commenced operating, the NewCo received divi-
dends from time to time through its holding of the Spur HoldCo shares. 
The NewCo retained the dividends to assist in meeting its preference 
share obligations towards the Trust. In December 2009, the NewCo 

On 15 October 2021, in Commissioner for the 
South African Revenue Service v Spur Group 
(Pty) Ltd (Case no 320/20) [2021] ZASCA 145 

(15 October 2021), the Supreme Court of Appeal (SCA) 
handed down judgment on whether a capital contribution 
made by an employer to a trust established for purposes 
of an employee share incentive scheme was deductible 
for income tax purposes. The SCA also determined 
whether prescription applied in the circumstances. This 
article discusses the case and the impact of its findings 
on share incentive schemes in South Africa.   
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redeemed the preference shares for an amount of approximately R48 mil-
lion while the preference dividends in the amount of approximately R22 
million were distributed to the Trust. Notably, the redemption of the pref-
erence shares and the payment of the preference dividends were settled by 
way of the NewCo distributing a total of 6,688,698 Spur HoldCo ordinary 
shares to the Trust. The Spur Holdco shares had a total agreed value 
equal to the redemption (of R48,471,714) and preference dividends (of 
R22,562,254).   

Soon after settling its preference share obligations, the NewCo 
declared dividends to the holders of the NewCo shares (i.e. the employee 
participants). The share incentive scheme was subsequently terminated 
and the NewCo was deregistered on 10 December 2012. The Trust 
remains in existence and continues to hold Spur HoldCo shares that were 
distributed to it by the NewCo. 

 
Issue in dispute  
Spur claimed the Contribution as a deduction against its taxable income 
in terms of the provisions of section s11(a) of the ITA. The claimed 
deduction was (in terms of s23H of the ITA) spread over the seven-year 
period of the anticipated benefit to be derived, i.e. between 2005 and 
2012. SARS initially allowed the deductions, however, after conducting 
an audit into Spur’s tax affairs for the 2010 to 2012 tax years (which was 
later extended to include the 2004 to 2009 tax years), SARS disallowed 
the deduction by way of issuing additional assessments. The basis of the 
disallowance was that the expenditure (i.e. the R48 million 
Contribution) was not “in the production of income” and, therefore, did 
not qualify for a deduction under s11(a) of the ITA. 

The matter proceeded to the Tax Court (sitting in Cape Town) which 
found that the purpose of the expenditure was to incentivise key staff 
members of Spur through a share incentive scheme. In the result, it found 
that there was a sufficiently close causal connection between the 
Contribution paid by Spur to the Trust and its production of income. 

SARS then appealed the Tax Court judgment and the matter proceed-
ed to the Western Cape High Court (before a full bench with three 
judges). The majority (two out of three judges) found in favour of the tax-
payer, while one held against the taxpayer. The high court was satisfied 
that Spur had established a sufficiently close connection between the 
Contribution and Spur’s income earning operations. It was specifically 
held that the purpose of the expenditure, i.e. the Contribution of R48 
million, directly served to incentivise the participants and key managerial 
staff, and to promote the continued growth of Spur. The matter then pro-
ceeded to the SCA.  

 
SARS’ argument before the SCA 
SARS argued that Spur HoldCo was the sole beneficiary of the trust. 
Spur HoldCo was thus the only party to have benefited directly from the 
contribution to the Trust, in that it would receive the investment in the 
NewCo preference shares. In other words, the Contribution of R48 mil-
lion and the preference share dividends at the time when the NewCo 
redeemed the NewCo preference shares would be for the benefit of the 
Trust, being Spur Holdco and not the employee participants. The causal 
link required in terms of s11(a) between the expenditure incurred and the 
income earned was thus lacking. There was (if anything) only an indirect 

and insufficient link between the expenditure and any benefit arising 
from the incentivisation of Spur’s key staff. 

 
Taxpayer’s argument before the SCA 
While the Contribution could arguably have been to retain the money 
within the Spur Group, it was submitted by Spur that the dominant pur-
pose of the scheme was to protect and enhance Spur’s business and its 
income by motivating its management employees to be efficient, produc-
tive and remain in Spur’s employ. This would entitle it to claim an 
income tax deduction.  

 
Judgment 
The court unpacked the principles in s11(a). In particular, the key issue 
was whether the expenditure incurred was “in the production of income” 
or not. In this regard, the court referred to the well-known case of Port 
Elizabeth Electric Tramway Co Ltd v CIR [1936] 8 SATC 13, in which it 
was held that two questions arise when considering whether an expense is 
in the production of income, namely: 
1) whether the act to which the expenditure is attached is performed in 

the production of income, and  
2) whether the expenditure is linked to it closely enough (i.e. there must 

be a sufficiently close link).  
 

The SCA furthermore referred to CIR v Genn and Co (Pty) Ltd [1955] 
(3) SA 293 (A), where it was held that in deciding how the expenditure 
should properly be regarded, one must assess the closeness of the connec-
tion between the expenditure and the income earning operations, having 
regard both to the purpose and to what it actually effects.  

With reference to the leading authority, the SCA in this case concluded 
that there are two criteria that must be satisfied. First, the purpose of the 
taxpayer in incurring the expenditure in question, and whether the pur-
pose was to produce an income. Second, whether a sufficiently close 
nexus or link exists between the expenditure and the ultimate production 
of income. It was noted, however, that these criteria establish that a mere 
existence of a nexus or link between the expenditure and the earning of 
income is not, on its own, sufficient to justify a deduction under s11(a) of 
the ITA. A taxpayer must show an “adequate closeness” between the 
expenditure and the production of income.  

The SCA commented that the participants did not benefit directly, 
and even indirectly for that matter, from the making of the Contribution. 
In support of this finding, the SCA referred to the taxpayer’s evidence in 
the Tax Court, in which the following was stated: “[t]he 48 million in the 
form of now Spur Corporation shares is still sitting in the trust so directly 
they [the participants] have not benefited from the 48 million.”  

The SCA held that the Contribution of R48 million was used, wholly, 
to subscribe for preference shares in the NewCo. Furthermore, only the 
Trust held the NewCo preference shares, and only it was entitled to the 
return of the R48 million Contribution, plus the preference dividend on 
those shares. It was concluded that the participants had no right to any 
part of the Contribution, nor to the preference dividends that flowed 
from the investment thereof. Importantly, in terms of the Trust Deed, 
only Spur HoldCo would, as the capital beneficiary, have any right to the 
ultimate delivery of the R48 million Contribution and any yield from it.  
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Separately, it was explained by the taxpayer that the contribution by 
Spur was in effect a funding mechanism for the scheme, which was to 
remain in place for most of the duration of the scheme. In this manner, the 
participants were not exposed to the risk of a decrease in the price of Spur 
HoldCo shares, whereas the NewCo bore this risk. As per the taxpayer’s 
evidence referred to by the SCA, the purpose was always for the R48 mil-
lion to remain within the Spur Group and not to transfer it to the benefit 
of the participants, which is ultimately what the Contribution achieved.   

Applying the principles in, amongst others, PE Tramway v CIR, the 
SCA concluded that the purpose of Spur in incurring the expenditure 
was not to produce income, as required by s11(a) of the ITA, but to pro-
vide funding for the scheme, for the ultimate benefit of Spur HoldCo. 
There was only an indirect and insufficient link between the expenditure 
and any benefit arising from the incentivisation of the participants. The 
Contribution was therefore not sufficiently closely connected to the busi-
ness operations of Spur, such that it would be proper, natural and reason-
able to regard the expense as part of Spur’s costs in performing such oper-
ations. The income tax deduction of R48 million was thus disallowed.  

 
Prescription  
Interestingly, the SCA then dealt with the prescription issue second, 
whereas ordinarily, the prescription issue is dealt with first and then only 
the merits of the matter. At issue was whether the additional assessments 
were issued by SARS lawfully, notwithstanding that the three-year period 
of limitation had already passed. SARS argued that s99(2)(a) of the Tax 
Administration Act (28 of 2011) (TAA), being an exception to the gen-
eral three-year period of limitation, was applicable in that the amount of 
tax chargeable in terms of the additional assessments was not so assessed 
by SARS in the relevant years of assessments due to misrepresentation 
and non-disclosure of material facts by Spur.  

The basis for this argument was that in submitting its 2005 income tax 
return, Spur answered “no” to the following questions:  

Were any deductions limited in terms of section 23H?  
Did the company make a contribution to a trust?  
Was the company party to the formation of a trust during the year? 
Furthermore, in its 2005 to 2008 income tax returns, Spur disclosed 

the amount of the deductions under “other deductible expenditure” as 

opposed to the specific line item provided for in relation to s23H. The 
SCA held that these acts by Spur amounted to deliberate misrepresenta-
tion and a non-disclosure of material facts, and it commented that it sim-
ply could not amount to any inadvertent error. In assessing the second 
requirement to raise an assessment in terms of s99(2)(a) of the TAA (i.e. 
the causal link between the act and the outcome of SARS under-assess-
ing), it was held that the disclosures by Spur in its return resulted in the 
matter not coming before an auditor within the three-year period.  

The SCA had the following further harsh warning to taxpayers:  
“[A]s a matter of policy, a court would be loath to come to the assis-

tance of a taxpayer that has made improper or untruthful disclosures in a 
return. Clearly, this would offend against the statutory imperative of hav-
ing to make a full and proper disclosure in a tax return.” 

The SCA thus held that SARS was not precluded by sections 99(1) of 
the TAA to raise the additional assessments, despite the three-year period 
having elapsed.  

 
Observation  
There has been extensive debate regarding the two important decisions 
handed down by the SCA in this case. It is important to bear in mind that 
while there is a long line of cases on the requirement of “in the production 
of income” in the context of claiming a s11(a) income tax deduction, each 
set of facts and circumstances is different. In this case, the SCA focused on 
specific facts that distinguished it from other share incentive schemes, 
especially the fact that the Contribution remained within the Spur Group 
and that the participant employees only indirectly benefited (if at all) from 
the Contribution. Therefore, while the judgment is important for all tax-
payers embarking on share incentive schemes and one should heed the 
warnings contained in the judgment, it does not mean the end of share 
incentive schemes. Taxpayers, however, would be well advised to carefully 
consider their current arrangements in light of the judgment, and to take 
every precaution that their tax returns are correctly 
submitted. ◆ 

   
Brink is a Director in the Tax & Exchange 
Control Practice at Cliffe Dekker Hofmeyr 
Incorporating Kieti Law LLP (Kenya).

The Pandora Papers: Nowhere to hide? 
L O U I S  B O T H A

From a South African tax perspective, it provides an opportunity for 
South African residents who have investments offshore, or who intend to 
invest offshore in future, to ensure that their investments comply with all 
relevant South African tax laws. In this article, we discuss some of the 
considerations and developments that South Africans must bear in mind. 

 
Common Reporting Standard and exchange of information 
One of the most significant changes that has taken place in international 

Recently, 11.9 million financial records known as 
the Pandora Papers were leaked, revealing the 
offshore financial assets of many internationally 

well-known persons. One of the questions raised is 
whether the investments made by these persons are 
legal from a tax perspective. 
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tax law in the past few years is the introduction of the Common 
Reporting Standard (CRS). In terms of the CRS, the tax authorities of 
countries that have opted into and implement the CRS must exchange 
certain information held by reporting financial institutions operating in 
their jurisdiction with the tax authorities of other countries implementing 
the CRS. Therefore, the South African Revenue Service (SARS) will 
first collect information from South African institutions which must 
report information to it under the CRS and, once collected, exchange the 

information with the relevant for-
eign tax authorities. As a result, if a 
South African resident holds an 
account with a foreign financial 
institution that is obliged to report 
information under the CRS to its 
local tax authority, the information 
pertaining to that account is likely 
to come to SARS’ attention pur-
suant to the exchange of informa-
tion between SARS and the foreign 
tax authority.  

The bottom line is this – South 
Africans cannot make use of offshore 
structures to hide the existence of 
assets. South African residents must 
also keep in mind that even though 

South Africa does not have double taxation agreements with certain so-
called low tax jurisdictions, it still has agreements providing for the 
exchange of tax information with many of these jurisdictions. This means 
that SARS can rely on these agreements, if necessary, to obtain information 
regarding a South African resident from a specific foreign tax authority. 

 
Developments regarding enforcement of tax laws by SARS 
In 2021, the following notable developments occurred: 

In the 2021 Budget, the Minister of Finance announced that SARS 
would receive additional financial resources to increase its capacity to 
enforce tax laws and investigate the affairs of so-called high net worth 
individuals (HNWIs). 
Pursuant to this announcement, SARS’ HNWI unit was created and 
started sending letters to taxpayers who will be classified as HNWIs. 
More recently, SARS and the US Internal Revenue Service (IRS) 
announced that the IRS’ criminal investigation division and SARS’ 
enforcement division would be joining forces to fight tax and econom-
ic crimes affecting both countries. 

 
In the 2017/2018 period, the Inter-Agency Working Group on Illicit 

Financial Flows was created, which comprises SARS and the following 
agencies: 

South African Reserve Bank; 
Financial Intelligence Centre; 
Hawks Directorate for Priority Crime Investigation; 
National Prosecuting Authority; 
Special Investigating Unit; 
South African Police Force; and 
Financial Sector Conduct Authority. 

 
While the Tax Administration Act (28 of 2011) (TAA) generally pro-

hibits SARS from disclosing certain confidential information regarding a 
taxpayer to third parties, it does provide for exceptions and specific 
instances where information can be shared. On the other hand, SARS 
would be able to obtain information regarding a specific taxpayer from 
one of these agencies, to the extent that they are allowed to share infor-
mation regarding a specific taxpayer. 

Therefore, what South African residents should bear in mind is that it 
might be easier for SARS to obtain information regarding their financial 
affairs than they think. 

 
From information sharing to paying additional tax 
While it appears that SARS can obtain information regarding a South 
African taxpayer’s financial affairs or financial status lawfully through dif-
ferent avenues, it is still required to comply with the provisions of the 
TAA regarding audits before it can assess a taxpayer for additional tax. In 
other words, the mere sharing of information does not automatically 
equate to a taxpayer with foreign assets being liable for more tax. In this 
regard, one should especially note sections 40 and 42 of the TAA. 

In terms of s40 of the TAA, SARS is entitled to audit a taxpayer. It 
has also been confirmed in Carte Blanche Marketing CC and Others v 
Commissioner for the South African Revenue Service [2020] 4 All SA 434 
(GJ), that the decision to audit is not subject to review (CDH “Tax & 
Exchange Control Alert”, 8 October 2020). In other words, a taxpayer 
faced with an audit cannot prevent SARS from undertaking that audit. 
However, if SARS does not conduct the audit in accordance with S42 of 
the TAA, this could constitute an infringement of a taxpayer’s constitu-
tional right to fair administrative action. If so, it could result in the addi-
tional assessment issued pursuant to such a flawed audit process being set 
aside (CDH “Tax & Exchange Control Alert”, of 4 May 2018). 

Conclusion: Principles for prevention of tax pain 
The saying goes that “prevention is better than cure”. In the context of 

investing offshore and preventing non-compliance with South African 
tax laws, the same principle applies. Some of the important aspects to 
consider when investing offshore or into an offshore structure, are the fol-
lowing: 

Setting up or investing into the offshore structure: Where a South 
African resident intends to set up an offshore structure, all relevant tax 
considerations should be considered. Where one is investing into an 

Botha
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offshore trust structure, one would initially need to advance a loan to 
the trust or make a donation. Where a donation is used to fund the 
trust, donations tax will be payable. Where a loan is advanced to the 
trust, one must ensure that the terms of the loan are compliant with 
sections 31 and 7C of the Income Tax Act (58 of 1962) (ITA). SARS 
Interpretation Note 114 (IN114), which provides examples of how 
these sections can interact, should also be considered. Although IN114 
is not binding, it provides some insight into to the ways that SARS 
might apply sections 7C and 31 in a certain set of circumstances.     
If one is dealing with a direct investment into an offshore company, 
one would need to consider whether s31 of the ITA has been complied 
with in purchasing shares or subscribing for shares in that company. 
Where a loan is advanced to that foreign company, that loan must also 
comply with the transfer pricing provisions in s31. Aside from the tax 
considerations, one must also comply with any exchange control rules 
applicable to the investment into the offshore structure. 
Annual payment of tax: Depending on how the investment into the 
offshore structure was funded, some tax will likely be payable to SARS 
on an annual basis. Where a loan is advanced, the interest income will 
be subject to tax. Furthermore, a taxpayer must appreciate whether the 

attribution rules apply to the income, capital gains or dividends 
derived by the offshore structure. The attribution rules could apply 
even if the offshore trust has not vested any amounts in a South 
African beneficiary. Where one holds shares directly in a foreign com-
pany, one must consider whether the controlled foreign company rules 
apply to tax the amounts derived by the foreign company. 
Keeping records is key: The TAA requires that South African residents 
must keep records for at least five years after the submission of a tax 
return. If SARS institutes an audit or verification process in respect of a 
specific period, the provision of documentary proof is key to avoiding 
having to pay additional tax. If the records are relevant to an audit or 
investigation under Chapter 5 of the TAA, that the taxpayer is aware of, 
or a person lodges an objection or appeal under s104(2) of the TAA, the 
person must retain the relevant records until the audit or investigation 
has been concluded, or the assessment or deci-
sion has become final, despite the five-year 
requirement. ◆ 
 

Botha is a Senior Associate with Cliffe Dekker 
Hofmeyr incorporating Kieti Law.

Prescription of dividends withholding tax 
reclaims processed by a regulated intermediary
M A T T H E W  V A N  D E R  W A N T

Since 1 April 2012, the Income Tax Act, 1962 has provided for a 20 
percent dividends withholding tax (DWT) to be withheld and paid 
over to SARS by companies which declare dividends to their share-
holders. The Act recognises, however, that it is neither feasible nor 
viable for all companies (particularly publically traded ones) to fulfill 
this obligation, and provides instead for a “regulated intermediary”, as 
opposed to the company itself, to withhold the DWT, pay it over to 

SARS and, where a refund of any DWT is claimable, to reclaim the 
DWT. Central securities depository participants (CSDPs), authorised 
users of an exchange and approved nominees are the most common reg-
ulated intermediaries.  

In respect of uncertificated securities held in custody on behalf of their 
beneficial owners by a CSDP, the CSDP, as regulated intermediary, is the 
only entity permitted to withhold 
DWT, pay it over to SARS and, 
where applicable, claim a refund on 
behalf of the beneficial owner. 

The Act recognises that exemp-
tions from DWT may be applicable 
in certain circumstances. Section 
64H provides that a regulated inter-
mediary that pays a dividend 
declared by another person must 
withhold DWT. However, it also 
provides that DWT must not be 
withheld by the regulated interme-
diary if, before payment of the divi-
dend has been made, the beneficial 
owner submits a declaration in the 

In certain circumstances, a regulated intermediary is 
the only person who can claim a dividends withhold-
ing tax (DWT) refund from the South African Revenue 

Service (SARS) on behalf of the company or other entity 
to which the DWT relates. The regulated intermediary is, 
however, reliant on the correct, requisite information and 
documentation being timeously provided by the company 
concerned or, as is often the case, the company’s DWT 
collection agent. As refunds can only be reclaimed for a 
period of three years after the declaration of the relevant 
dividend, this poses a potential prescription risk for the 
company concerned and the beneficial holder. 

Van der Want
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prescribed form that the dividend is exempt from DWT and an undertak-
ing by the beneficial owner that the SARS Commissioner will be 
informed should the exemption no longer apply at any time. If payment of 
the DWT has already been made to SARS by the regulated intermediary, 
and the DWT paid over is subject to a refund owing to an exemption, 
s64M provides that the declaration and undertaking contemplated in 
s64H must be submitted to the regulated intermediary within three years 
after the date of payment of the relevant dividend. In such a case, so much 
of the amount as would not have been withheld had the declaration and 
undertaking been submitted before payment of the dividend is refundable 
to the person to whom the dividend was paid. The refunds are usually 
deductible from the next DWT payment.  

As noted, where there is a regulated intermediary in place, in respect 
of uncertificated securities, it is only the regulated intermediary who may 
act as withholding agent to withhold DWT and pay it over to SARS. 
Likewise, it is only the regulated intermediary that can submit a declara-
tion form for a DWT reclaim. The beneficial owner or other third party is 
precluded both from paying the DWT over to SARS and from submitting 
a declaration and undertaking in respect of a reclaim. 

In the ordinary course, on request of the beneficial owner or its agent, 
the regulated intermediary will provide the declaration and undertaking 
forms to the person on whose behalf DWT has been withheld and paid 
over, and who wishes to claim a refund of DWT on the basis of an exemp-

tion. This will enable the person concerned to complete the declaration 
and undertaking, provide all of the information required by those docu-
ments, confirm the undertaking and sign it.  

In terms of s64M(1)(c), the declaration and written undertaking must be 
submitted by the beneficial owner (or its properly nominated agent) to the 
regulated intermediary within three years after the date of payment of the 
dividend. Importantly, the Act does not stipulate that the regulated interme-
diary must submit the declaration and undertaking to SARS within three 
years of the date of the dividend. It is accordingly incumbent on the benefi-
cial owner (or the person authorised to deal with its securities) to ensure that 
the properly and correctly completed declaration and undertaking are provided 
timeously to the regulated intermediary, failing which the refund claim may 
well be refused by SARS. 

Shareholders who employ the services of a refund agent to undertake 
DWT refund claims ought not to remain passive in the process, and 
should actively monitor the processing of their DWT refund claims. They 
must ensure that the agents concerned are properly briefed and authorised 
(to the satisfaction of the regulated intermediary) and are given the cor-
rect information to provide to the regulated intermediary within the 
three-year window afforded to the beneficial owner, on whom the obliga-
tion to obtain the refund ultimately rests. ◆ 
 
Van der Want is a Director of Fairbridges Wertheim Becker.
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Q : Did you select your area of expertise or did it select you?  
In the final year of my LLB, I chose the tax elective as it was rumoured to be 
one of the most difficult subjects to pass and I wanted to challenge myself. I’d 
also heard that the tax lecturer was very dynamic and presented interesting 
and exciting lectures. My choice didn’t disappoint, I ended up placing second 
in my year for the subject and have gone on to pursue a career in tax law.  I 
learn something new every day, and that is what keeps me coming back. It is 
both invigorating and humbling to work in this profession. So, although I  
initially chose tax as a challenge, I ended up choosing it as a career too. 

 
Q: What do you consider to be the most complex area of your 
specialisation – why? 
In the tax profession, the law is constantly evolving. We work to continuously 
research and understand the extensive body of tax legislation, regulations, 
case law and treaties, amongst others. One has to stay on top of the ongoing 
developments in order to ensure that tax advice is relevant, up to date and 
sound in law. A particular challenge that tax practitioners must meet is the 
ability to simplify and distil the essence of the various tax rules, taking a  
purpose-driven interpretation of the law whilst not losing sight of the nuances 
of legal interpretation. In the transaction advisory space particularly, the  
complexity lies in understanding how the multitude of rules work together 
and impact one another, whilst finding a practical and workable solution. 
 
Q: What particular skills do you need for your area of  
specialisation? 
I believe that a logical yet curious mindset, where one doesn’t accept 
things at face value, is very important. A tax lawyer needs to have the 
ability to think consequentially, considering the potential implications 
and impact of each tax planning decision or transaction step. Tax is also 
quite distinct in that it involves a cross-over of legal skill and financial 
acumen, so a high level of numerical competence is also important. 
Whether a tax professional comes from a legal or accounting background, 
they will inevitably need to use skills from both areas. 
 
Q: What personal qualities do you need for your area of expertise? 
Perseverance and optimism in the face of a challenge. 

 
Q: How important/beneficial has mentorship been to you and 
do you believe it continues to play an important role? 
Throughout my career, I have been fortunate enough to work with some 
of the most highly regarded tax professionals in the country. Their impact 
on my career has been profound. I am very grateful for their level of 
investment especially early on in my career.  These days, I consider those 

early mentors as my peers and friends. We still keep in contact regularly 
and inevitably bounce tax questions off each other. I currently have a 
mentor in the tax profession who continues to help me grow and is 
immensely generous with his time and knowledge. I admire his approach 
to his work and take inspiration from both his attitude toward life and the 
values that he prioritises. 

 
Q: Has the impact of COVID-19 changed the way you build 
your profile and your client base? 
Prior to COVID-19, relationships were primarily built from in-person  
introductions and referrals. Although I have been active on LinkedIn for 
many years, there has been a noticeable change in the way South Africans 
use the platform. I personally love using it to engage with different people, 
share knowledge and connect.  Several of my existing clients found me in this 
way. I have still never met some of my clients in person, yet I feel like I know 
them so well! Prior to the pandemic I doubt this would have been the case. 

 
Q: What is an interesting fact about yourself that people may 
not know [unusual hobby | achievements etc outside of the 
legal field] 
I come from a background in the creative arts! I was able to attend one of 
the top private high schools in the country on a music scholarship, and 
was the head of choir as well as the lead cellist of the school orchestra in 
my matric year. I still play music in my spare time, and regularly paint and 
sketch. Since the onset of the pandemic, I’ve also picked up gardening 
and beekeeping which has been a great way to spend more time outdoors. 

 
Q: What advice would you give to young lawyers looking to 
specialise in this area of law 
In my experience, a career in tax law can be equal parts exciting,  
daunting and rewarding. The learning curve at the outset can be steep, 
particularly if you are in the transactions space and haven’t had a  
background in finance or accounting. That being said, the legal skillset 
should not be underestimated in the application and interpretation of tax 
laws, and neither should the strengths that lawyers bring to the tax  
profession. My advice is to not let those earlier years scare you off. Lean 
into the opportunity to expand your knowledge and skillset, and trust in 
your abilities even when the vast body of tax knowledge may seem  
overwhelming. I strongly recommend taking up additional studies and 
courses to strengthen your tax skills and financial acumen. Part of being a 
tax lawyer is the ongoing development and learning. If you’re a person 
who enjoys being personally and intellectually extended by your work, 
then specialising in tax could be the right fit for you. ◆

Area of Specialisation: Corporate and international tax

Q&A
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INTRODUCTION

According to this fascinating area of history, banking originated in 
Babylon around 3000 BC. It may not have been quite as we know it 
today, but safety and security concerns were as much a part of bank-
ing then as they are now. Temples and palaces were the safe houses 
used to store the means of financial transactions. Grain found most 
favour in the countryside, while silver was preferred in the city. Cowrie 
shells were used as a form of money by 1200 BC, and gold coins 
began to circulate from approximately 560 BC. What would these an-
cient civilisations make of today’s currencies – particularly bitcoin?   

In 1460, Antwerp became home to the first commodities ex-
change. And 1602 saw the introduction of the world’s first stock ex-
change – the Amsterdam Exchange. The first company to trade shares 
on the exchange was the Dutch United East India Company (VOC). Any-
one who knows something of South African history will recognise the 
name VOC and know that the Cape Colony was a VOC colony.  

The laws pertaining to finance and banking are required to keep 
up with a fast-changing world, where those who are intent on disrupt-
ing not only this sector but also global economies are never far be-
hind and, indeed, are sometimes one step ahead. 

2001 saw the destruction of America’s so-called age of inno-
cence with the terrorist hijackings and suicide attacks on New York 
and Washington DC on 9/11. Globally, a raft of laws was drawn up in 
an attempt to prevent the proliferation of terrorist funding to terror-
ism organisations. The anti-money laundering laws were also an at-
tempt to prevent the free flow of drugs and to stop human trafficking.  

The lead article in the first issue of without prejudice, October 
2001, was ‘Can terrorist funding really be stopped?’. I am very grate-
ful to Nivan Naidoo and the Forensics Team at FTI who put together 
an article for this 20th anniversary issue, updating us on what has 
transpired in the past two decades, the legislative strides made and 
their impact, and how much still needs to be achieved. 

In South Africa, we are only too aware that corrupt and criminal 
individuals operate at all levels. They hold high office, but the rot 
goes down to the roots where it remains undetected in the financial 
and banking sectors. As Nivan observes, at this stage, the best one 
can hope for is to is to stay one step ahead, and that is no easy task. 

The biggest disruption to the financial and banking markets has 
undoubtedly been the booming crypto market. In 2015, Dawid de Vil-
liers and Lara-Jade Sher of Webber Wentzel wrote, ‘Created in 2009 
by a person using the pseudonym Satoshi Nakamoto, this new type 
of currency is not printed, nor is it controlled and is based purely on 
mathematics. At the time, Nakamoto wrote a paper explaining that 
trust in the ability of governments and banks to manage the econ-
omy and the money supply was at an all-time low.’ However, recently, 
US officials expressed concern that cryptocurrencies are being used 
to conceal illegal transactions, including theft and drug deals. And in 
the UK, the Financial Conduct Authority has cracked down on the 
sector because of concerns about its ‘potential’ involvement in 
money laundering and fraud. In South Africa, the Financial Sector 
Conduct Authority (FSCA) has warned people that crypto-related in-
vestments are not yet regulated *.  

The world of banking and finance in Africa and globally is un-
doubtedly different from that 20 years ago, but it can be said that its 
essence remains much the same as it was in 3000 BC!• 

 
Myrle Vanderstraeten 

* It was announced that certain provisions of the Cybercrimes Act 
(19 of 2020) came into effect on 1 December 2021. 
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CAN TERRORIST FUNDING REALLY BE STOPPED?
N I V A N  N A I D O O  A N D  T H E  F T I  T E A M

September 11 2021 marked the 20th anniversary of the terrorist attack on the 

World Trade Centre in New York, and the Pentagon in Washington, D.C. This cal-

lous event was unprecedented and shook the world to its core. Apart from the 

catastrophic loss of life and property, the unintended consequences were evi-

dent across the world,  including tighter domestic and international security, fo-

cused intelligence initiatives, scrutiny of global financial transactions and 

activity, and a deluge of regulatory enforcements aimed at sustaining efforts to 

detect and prevent a reoccurrence, not only in the West, but anywhere in the 

world. The US embarked on its war against terror and initiated one of its 

longest and most expensive (and controversial) military campaigns. 

Comprehensive deep dive analyses carried out on the financing of these at-

tacks, tracked numerous payments from various financiers 

from countries in Europe and the Middle East. The payments 

made to the terrorists who carried out these attacks were 

not elaborately disguised, and the paper trails linking the 

funds to the financiers were, with hindsight, not that difficult 

to trace. It is our view that these transactions were not iden-

tified as unusual or suspicious because transaction monitor-

ing controls at the time were designed to focus mainly on the 

identification of proceeds from the trafficking of narcotics 

and other larger financial fraud matters, and were not de-

signed to identify potential terrorist financing or activity. 

Drastic changes were needed to shift global paradigms 

away from their traditional financial crime focus. The applica-

tion of a broader, more comprehensive approach to detect a 

wider range of participants in financial transactions which 

could point to money laundering and terror financ-

ing was needed. The focused intelligence cam-

paigns produced validated names of 

individuals and entities that were linked 

to terrorist and related activity, as 

well as those individuals linked 

to financial crime, includ-

ing drug trafficking, tax 

evasion, human trafficking, 

bribery and corruption. Not-for-profit organisa-

tions such as Transparency International 

helped provide a more transparent view of 

global corruption indexes. The global corruption 

index is an indication of how poor, ineffective or 

non-existent a country’s controls may be to deal 

with corruption; in other words, how risky it is to con-

duct business in or with people from a particular country 

due to the levels of perceived corruption. This impacts the 

risk rating of that country. Opinions may differ on the validity 

of the methodology to get to these perceived risk ratings, but truth be told, it 

was – and is – a step in the right direction. It helped to put financial crime and 

its impact on the front page, where it should be.  

Transparency International also partnered with an association of interna-

tional banks (which subsequently became known as the Wolfsberg Group), at 

the Chateau Wolfsberg in Switzerland in 2000. The Wolfsberg Group assists 

with the development of frameworks and guidance for the management of fi-

nancial crime risks, with particular focus on Know Your Customer, Anti-Money 

Laundering (AML) and Counter Terrorist Financing (CTF) policies. Since the first 

set of AML Principles was released, the Wolfsberg Group has published a  num-

ber of important guidance papers, which can all be found on their website and 

include, amongst many others, a statement on the fi-

nancing of terrorism, anti-money laundering principles 

for correspondent banking, guidance on a risk based 

approach for managing money laundering risks, FAQs on 

politically exposed persons (PEPs), trade finance princi-

ples, guidance on anti-bribery and corruption compli-

ance programmes, and a statement endorsing 

measures to enhance the transparency of international 

wire transfers to promote the effectiveness of global 

AML and CTF programmes. Collectively, these guidance 

documents, frameworks, statements and methodologies 

assist to steer financial institutions in the correct direc-

tion, based on their own risk appetites and strategies. So, 

if the question should be asked, what has changed in the 

past 20 years, our first response will be to point you to-

wards the collective way in which the anti-financial crime role play-

ers across the globe came together to find answers to these problems.  

In 1990, the Financial Action Task Force (FATF), an inter-governmental body 

Comprehensive deep dive 
analyses carried out on the  
financing of these attacks, 
tracked numerous payments 
from various financiers from 
countries in Europe and the 
Middle East. 

Naidoo
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established in 1989 by member states, introduced the original 40 recommen-

dations. These were aimed at combatting laundering of proceeds of narcotics. 

The 40 recommendations provide guidance to all member states on how to 

structure their anti-financial crime regimes, to make them more effective. As 

money laundering techniques evolved, FATF reviewed the recommendations to 

ensure that the scope of the recommendations remained contemporary. Drug 

cartels and other organised crime syndicates are constantly seeking new ways 

to evade law enforcement, which results in an ever-changing landscape to 

which regulators, law enforcement agencies and financial institutions have to 

constantly adapt and assimilate.  

In October 2001, immediately after the September 11 attacks, the FATF in-

troduced an additional eight (later expanded to nine) Special Recommenda-

tions on Terrorist Financing. These Recommendations were universally 

accepted and recognised as the international standard for anti-money launder-

ing and countering the financing of terrorism at the time. 

A part of the FATF’s mandate is to create a set of standards and to engage 

with all stakeholders from member countries, as well as other jurisdictions and 

international organisations such as the International Monetary Fund (IMF), 

World Bank, Interpol, Egmont Group, et cetera, to ensure that legal, regulatory 

and operational measures to combat money laundering, terrorist financing and 

the financing of proliferation are adequately and effectively implemented. In 

doing so, member states assist in strengthening the controls aimed at main-

taining the integrity of their domestic and the international financial eco-sys-

tems.  

South Africa became a member of FATF in 2003, which required the coun-

try to integrate the Recommendations into local legislation, truly working to-

wards the goal of having a global uniformed approach to fight financial crime 

across all 39 member states. FATF conducts ongoing mutual evaluations (peer 

review of member states) to determine how effective the AML and CTF regimes 

are in each country. South Africa’s most recent review was concluded in Octo-

ber 2021. During the FATF mutual evaluation (in co-operation with the IMF and 

Eastern and Southern Africa Anti-Money Laundering Group (ESAAMLG)), South 

Africa’s level of compliance and alignment was adjudicated against the FATF 

recommendations already mentioned. The consequences of a poor FATF mu-

tual evaluation review can impact a country’s credit rating, levels of confidence 

by international investors and potential de-risking by correspondent banks. 

With constant pressure from regional and global bodies such as FATF, 

ESAAMLG and domestic regulators, financial institutions end up having to bear 

the brunt of both the cost of compliance and the consequential damage re-

lated to non-compliance or breaches. AML and CTF risk solution providers have 

grown exponentially over the past 20 years, offering solutions ranging from digi-

tal onboarding solutions; transaction monitoring solutions with built-in artificial 

intelligence and forecasting capabilities; predictive risk rating models; sanc-

tions; and PEP screening solutions, promising to increase productivity and re-

duce unnecessary “noise”. The one thing that has remained constant is that 

the majority of banks globally carry the yoke of legacy systems which, by their 

very draconian nature, make it virtually impossible to integrate with the rest of 

the organisation’s infrastructure or with these newer risk solutions. This results 

in staggered implementations or implementations that take forever to com-

plete, and sometimes still end up with some legacy units being excluded from 

the full view of these risk solutions. 

Despite the global awareness and focus on financial crime, we still saw a 

surge in Ponzi scheme activity in the past 20 years. We also saw, through 

breakthrough investigative journalism by the International Consortium of Inves-

tigative Journalists (ICIJ), rogue offshore financing activities in the “Panama Pa-

pers”; off-shore financial interests of the global elite in the “Paradise Papers”, 

and now, more recently, an investigation into a shadow financial system bene-

fitting the world’s elite in the “Pandora Papers”.  

The global financial playing field has also been introduced to Virtual Asset 

Service Providers (VASPs) and virtual assets and blockchain technology. These 

add a new dynamic to the financial eco-system. When initially introduced, vir-

tual assets skirted the fringes of traditional financial systems and, in many in-

stances, the law itself. Due to the lack of regulations, owners of these assets 

could remain virtually anonymous, which added to the fears and apprehension 

of both regulators and financial institutions globally. Slowly, crypto assets and 

virtual currencies also shook off their negative shrouds. This occurred through 

the introduction of regulations governing how VASPs operate; for example, on-

boarding – where VASPS ensure that they are fully aware of the customers that 

they are onboarding; that they conduct ongoing monitoring of each customer’s 

transactional activity, and ensure that their customers are sanction screened. 

There are currently more than 300 exchanges globally that allow virtual assets 

to be bought, traded and sold. 

Looking back over the past 20 years, we have witnessed continuous and 

significant legislative changes driven by global standard setting bodies, some 

of which we mentioned in this article, all aimed at improving global controls 

around the fight against money laundering, terror financing and proliferation fi-

nancing. These efforts have been enhanced by additional focused exercises ex-

posing the rise of other predicate offences, like human trafficking, trade 

finance abuse and the illegal wildlife trade. We have seen the evolution of AML 

risk solutions from one- and two-dimensional stand-alone systems to multi-di-

mensional, fully integrated systems with artificial intelligence and robotic au-

tomation capability. We have seen the emergence of fintech and regtech, and 

the positive disruption they bring to the financial eco-system. We have also 

seen that criminals and organised crime syndicates are relentless in their ef-

forts to stay below the radar. 

Whilst one could argue that the controls, awareness and focus on AML, CTF 

and counter proliferation financing is better than it has ever been, 20 years on 

from September 11, 2001, it is obvious that there is still a long way to go. AML, 

CTF and CPF is, and always will be, a moving target, and the best that AML 

practitioners can hope for is to try to remain one step ahead of these unscrupu-

lous individuals and syndicates, who are constantly on the look-out for new and 

innovative ways to misuse the global financial systems. • 

 

Naidoo is Director, Forensic & Litigation Consulting, FTI Consulting .

Sources: FATF Recommendations 2012, International Consortium of Investigative Journalists (ICIJ), Coinmarket, Wolfsberg Group and Transparency International. 

 

 



DECEMBER 2021BANKING & FINANCE IN AFRICA FEATURE4
2 0  Y E A R S

BENEFITS OF AN INCREASED FOCUS ON ESG 
IN THE AFRICAN FUNDS MARKET
G I T T E  T R U T E R  A N D  R O S S  M A N T O N

African funds can attract more global investors by adopting ESG strategies 

which will benefit the continent, but they will need to comply with strict require-

ments on reporting and transparency. 

The significant cost of reporting on Environmental, Social and Governance 

factors (ESG) can often be a disincentive to adopting ESG strategies. There is, 

however, a strong case for African fund managers to increase their focus on 

ESG integration when establishing and marketing funds. This is particularly rel-

evant as many non-development finance institutions (DFIs) are now actively 

seeking exposure to ESG-related funds, potentially enabling African fund man-

agers to access new sources of capital and develop a broader investor base. 

Africa undoubtedly presents huge opportunities for impact investment, par-

ticularly to address social issues such as employment, healthcare and educa-

tion, and environmental issues such as clean energy and climate change. 

 

Increasing ESG integration 
Barriers to increasing ESG integration 
At present, there is a lack of any major regulation in the African funds space to 

drive ESG integration. With no standardised ESG impact requirements or mea-

surements in place, it is difficult for investors to recognise easily whether a par-

ticular fund is ‘green’ or meets other ESG-related criteria. 

For African fund managers, other challenges include the costs of making 

ESG-related disclosures, and a lack of understanding of ESG integration in the 

wider African funds space. 

 

Drivers of increasing ESG integration 
African fund managers can benefit from the increase in available foreign capi-

tal which enables investors to fulfil their own ESG requirements and those re-

lating to the UN’s Sustainable Development Goals. For example, in South 

Africa, significant capital has been channelled towards investment funds which 

seek to address the country's large economic and social inequalities, boost fe-

male empowerment, and improve healthcare and education. 

The dominance of extractive industries in Africa, driven by the dependency of 

several African economies on fossil fuels, creates significant opportunities for in-

vestment in clean energy. Core infrastructure financing can also contribute to 

sustainable development objectives, for example, a significant amount of fi-

nancing is required to build climate-resilient bridges, roads and ports. 

Demonstrating a record of positive ESG outcomes and the willingness to ac-

tively promote and implement ESG is becoming essential for future fundraising. 

DFIs are increasingly asking to review ESG due diligence materials and are 

working with investment committees to ensure ESG value creation. 

 

How developments in Europe will impact African fund managers  
Commercial demand and recent regulatory measures in Europe have moved 

ESG considerations into the mainstream, but it comes with a risk of “Green-

washing” or “Social washing” financial products. The European regulator has 

taken steps to increase transparency, impose obligations to implement ESG-re-

lated policies and require compliance with product-related eligibility require-

ments. The most prominent of these are the Sustainable Finance Disclosure 

Regulation (SFDR) and the Taxonomy Regulation, both of which will have impor-

tant implications for African fund managers who wish to continue attracting Eu-

ropean capital. Taxonomy is a classification system which will be used to 

determine whether an economic activity is environmentally sustainable. The EU 

Taxonomy Regulation was published on 22 June 2020 and entered into force on 

12 July 2020. 

 

SFDR 
The SFDR introduces new ESG-related transparency obligations for fund man-

agers, advisers, certain insurance undertakings and pension providers. It re-

quires specific disclosures on websites, pre-contractual disclosures to investors 

in offering documents and periodic disclosures in annual reports. 

These disclosures apply at both entity (the manager) and product level (the 

fund). They cover how sustainability risks are integrated into investment deci-

sion-making and remuneration policies, as well as the main negative impacts 

of investment decisions on the environment and society. For funds which are 

being marketed as sustainable, additional disclosure requirements and qualita-

tive criteria apply. 

 

Taxonomy Regulation 
The Taxonomy Regulation is a classification system which determines whether 

an economic activity is environmentally sustainable. It forms the foundation of 

the EU’s programme to achieve transition to a net zero economy by 2050. 

To claim alignment with the Taxonomy Regulation in its current form, an eco-

nomic activity must comply with demanding and granular technical screening 

criteria. Soon, funds marketed in the EU will be required to disclose what pro-

portion of their portfolio is “environmentally sustainable” under the Taxonomy. 

Fund managers recognise the potential of green funds and are already seeking 

to demonstrate that their funds are environmentally-friendly under the Taxon-

omy, so it will become an important commercial benchmark beyond mere regu-

latory compliance. 

The European regulator is currently working on a social taxonomy which will 

set out the parameters for an economic activity or organisation which may be 

considered social. Considering the importance of DFIs for African fund man-

agers, the EU’s social taxonomy will be of considerable importance for them to 

attract European capital. 

 

Transparency 
For African fund managers, the most important implication of European regula-

tory developments will be ESG-related transparency. European investors di-
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rectly or indirectly subject to these regulations will require granular ESG-related 

information from African fund managers, beyond the completion of simple due 

diligence questionnaires. This may include quantitative reporting on issues 

such as the underlying portfolio’s greenhouse gas emissions, impact on biodi-

versity, water pollution, violations of international human rights treaties, gender 

pay gaps and representation of women on boards. 

 

Direct application  
If an African fund manager markets its funds to European investors under Arti-

cle 42 of the EU Alternative Investment Fund Managers Directive (i.e. using na-

tional private placement regimes), certain requirements under the SFDR and 

the Taxonomy Regulation will apply directly. For instance, the fund manager will 

be required to disclose in offering documents and on its website how it consid-

ers ESG risks as part of its investment decision-making process. The new rules 

will also prohibit making certain ESG-related statements in the marketing docu-

ments unless certain requirements are met. 

Conclusion  
In Africa, where the scope for impact is huge, the outcome of these developments 

can have significant benefits for the communities and countries targeted by these 

investments. As European investors become subject to more ESG-related disclo-

sures and have an increasing interest in ESG-focused investments, they will favour 

funds that enable them to comply with their disclosure and reporting require-

ments, and that address the commercial needs of their own stakeholders. • 

 

Truter is a Partner and Manton a Consultant 

with Webber Wentzel. 

 

For more information on the European regulators ESG policies, please see our al-

liance partner, Linklaters’ note on the Disclosure Regulation, a detailed analysis of 

the EU Taxonomy Regulation and their global ESG blog, Sustainable Futures. Spe-

cial thanks to Rahul Manvatkar, Julia Vergauwen, Karen Boadu and Kinnar Patel 

from our alliance partner Linklaters for their contributions to this insight piece.

At present, there is a lack of any major regu-
lation in the African funds space to drive ESG 
integration. With no standardised ESG impact 
requirements or measurements in place, it is 
difficult for investors to recognise easily 
whether a particular fund is ‘green’ or meets 
other ESG-related criteria.

MantonTruter 

CONSTITUTIONAL VALUES AND COMMERCIAL 
CERTAINTY CAN CO-EXIST
A N G E L A  D A  C O S T A

More than a year has passed since the Constitutional Court (ConCourt) 

weighed in on a matter of cardinal importance to business certainty in South 

Africa: the question of whether a court can invalidate a commercial contract on 

public policy grounds (Beadica 231 CC and Others v Trustees for the time being 
of the Oregon Trust and Others (CCT109/19) [2020] ZACC 13; 2020 (5) SA 

247 (CC); 2020 (9) BCLR 1098 (CC) (17 June 2020). 

The June 2020 judgment, which came after two earlier court decisions – 

first in the Western Cape High Court and then in the Supreme Court of Appeal 

(SCA) – raised questions over the circumstances in which a court may refuse to 

enforce a valid contract on the basis that it considers enforcing it to be unfair, 

unreasonable, or unduly harsh. 

This matter concerned a black economic empowerment (BEE) initiative. The 

initiative involved Beadica 231 CC and three other close corporations, each of 

which had a 10-year franchise agreement with Sales Hire CC for the rental and 

sale of tools and equipment.  

The Beadica grouping operated their businesses from premises leased from 

the Oregon Trust. Under their agreement with the trust, they had the option to 

renew their leases for a further five years, provided they gave written notice of 

their intention to do so at least six months before the initial lease terminated 

on 31 July 2016. 

When they failed to exercise their options to renew the lease agreements 

timeously, the trust demanded that they vacate the premises. 
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Beadica 231 CC approached the Western Cape High Court, which held that 

the termination of the leases would result in the termination of the franchise 

agreements and, accordingly, a collapse of the businesses and a failure of a 

BEE initiative. The court found that this would be a disproportionate sanction for 

the franchisees’ failure to comply with the strict terms of the renewal clauses. 

The matter then went to the SCA, which recognised that courts may decline 

to enforce contractual terms that are contrary to public policy, or would be con-

trary to public policy if enforced. However, it cautioned that this power should 

be exercised ‘sparingly, and only in the clearest of cases’. The SCA found that in 

cases involving renewal clauses, as in the Beadica matter, there were no con-

siderations of public policy that rendered them unenforceable. 

Finally, the ConCourt dismissed the franchisees’ appeal.  

 

Constitutional values and contract law 
At the heart of the Court’s deliberations was whether constitutional values of 

fairness, reasonableness, good faith and Ubuntu can co-exist with the common 

law principle of pacta sunt servanda. According to this principle, the terms of 

an agreement which was freely and voluntarily concluded must be honoured. 

In its majority judgment, handed down on 17 June 2020, the Court observed 

that pacta sunt servanda is neither the only nor the most important principle in-

forming judicial control of contracts. By the same token, abstract values, includ-

ing constitutional values, also do not provide a free-standing basis upon which a 

court may interfere in contractual relationships. 

In other words, when it comes to court intervention in contractual relation-

ships, neither the principle of pacta sunt servanda nor constitutional values 

can be considered to the exclusion of one another. Instead, a careful balancing 

exercise is required to determine whether a contractual term, or its enforce-

ment, would be contrary to public policy. 

 

Careful balancing exercise required 
The ConCourt noted that such a balancing exercise should take into account a 

complex interplay of factors, including constitutional values, public policy de-

mands, the common law on contracts, and the powers of the courts to intervene 

in contractual relationships. 

For example, the principle of honouring contracts freely and voluntarily en-

tered into is not purely a commercial construct. As the ConCourt emphasised in 

the Beadica case, pacta sunt servanda recognises the autonomy of contract-

ing parties and, in so doing, gives effect to the central constitutional values of 

freedom and dignity. 

On the other hand, enforcement of such a contract may, in some circum-

stances, unreasonably restrict a person’s freedom of trade. Public policy then 

precludes the enforcement of the contract. 

The Court noted that public policy also imports the constitutional values 

of fairness, justice, reasonableness, good faith and Ubuntu. These and other 

constitutional values are fundamental to the application and development 

of contract law, to give effect to the spirit, purport and objects of the Bill of 

Rights. 

But, just as the principle of pacta sunt servanda is not absolute, constitu-

tional values such as fairness and equity do not stand on their own when a 

court must decide whether or not to intervene in a contractual relationship. 

The ConCourt acknowledged this in Beadica when it emphasised that judi-

cial power to invalidate or refuse to enforce contractual terms should only be 

exercised in worthy cases. ‘The notion that judges can refuse to enforce a con-

tractual provision merely because it offends their personal sense of fairness 

and equity, will give rise to legal and commercial uncertainty,’ the Court said, 

citing a previous SCA judgment. 

What, then, has the Beadica case contributed to the development of con-

tract law and commercial certainty?  

 

How the matter has contributed 
For one, the apex court made it clear that constitutional values can co-exist 

successfully with the common law principle of honouring commercial contracts 

entered into freely and voluntarily.  

For another, the Court stated that while constitutional values of fairness, 

reasonableness and good faith may override commercial certainty in certain in-

stances, those values do not serve as a free-standing basis for courts to inter-

fere in freely agreed contractual relationships. 

Finally, the judgment reiterated that South African courts may only intervene 

in contractual relationships in exceptional circumstances.  

While this should, generally speaking, provide comfort to 

Business, it also raises an important question: what ‘excep-

tional circumstances’ might warrant a court’s intervention in a 

contractual relationship?  

 

Approach confirmed 
The principles in this decision were confirmed in the more re-

cent judgment of Capitec Bank Holdings Ltd and Another v 
Coral Lagoon Investments 194 (Pty) Ltd and Others [2021] 3 

All SA 647 (SCA). In this matter, the court found that while 

good faith underlines the law of contract, it cannot interfere 

with contractual agreement. In this case, Capitec was under 

no obligation to waive its rights to require a shareholder to re-

purchase its shares. • 

The ConCourt noted that such 
a balancing exercise should 
take into account a complex 
interplay of factors, including 
constitutional values, public 
policy demands, the common 
law on contracts, and the 
powers of the courts to inter-
vene in contractual relation-
ships.Da Costa
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IS IT TIME FOR COMPANIES TO PERK UP 
THEIR SHAREHOLDER OFFERINGS?
J O H A N N  P I E K

In an ultra-competitive, globalised corporate landscape, com-

panies are constantly on the lookout for ways to attract in-

vestors and promote their brand. While factors such as share 

price growth and dividend yield remain key in decision-making 

by investors, non-financial factors, including environmental, 

social and governance (ESG) compliance, sustainability and 

company-stakeholder engagement have, in recent years, risen 

in prominence and play an ever-greater role. 

However, in a global environment where investors have 

access to around 43 000 publicly-traded companies around 

the world, is “box checking” such items sufficient for a com-

pany looking to differentiate itself from its competitors, or is 

there another value proposition that it could offer to 

prospective retail investors? Cue shareholder perks. 

Shareholder perks are aimed primarily at retail investors 

and can take many forms ranging from discount coupons to 

free products and services. Such perks are at the discretion of the company, 

which will usually set “minimum quantity” and “holding time” eligibility require-

ments (for example, shareholders are required to hold at least 1 000 shares 

(subject to pricing and group growth) for a period no less than one year before 

being eligible for such perks). While many retail shareholders in South Africa 

would doubtless be eager to receive such benefits, in the past, there has been 

limited interest from companies to pursue this avenue. 

 

Big in Japan 
Japan is widely regarded as the “shareholder perks capital of the world”. Per-

haps stemming from Japan’s culture of giving gifts, about one third of all 

Japanese listed companies give out Kabunushi Yutai (shareholder perks). 

Some companies offer "upgrades" on their shareholder perks programmes 

(SPPs) when shareholders buy more shares or hold their shares for longer 

periods. Examples of Japanese SPPs include: 

• Japan Airlines, which offered eligible shareholders 50% discount 

coupons on regular one-way flights within Japan; 

• Suzuki Motor Corporation, which sent eligible shareholders an assort-

ment of premium honey and rock salt; and 

• the Rakuten Shareholder Benefit Program, which included a wide range 

of shareholder perks varying from discounted hotel bookings and FC 

Barcelona merchandise to 30% rebates on commissions for Rakuten 

shares bought through a Rakuten securities account.   

 

But does it make financial sense for SA publicly listed companies 
to implement SPPs? 
Naturally, this will depend on a host of company-specific considerations, but in 

many instances – yes. A recent study by Karpoff, Schonlau and Suzuki (Karpoff J, 

Schonlau R, Suzuki K Shareholder Perks and Firm Value, The Review of Finan-
cial Studies (2020)) on the impact of shareholder perks on firm value high-

lighted the many benefits associated with these. Compelling benefits included: 

• an increase in retail shareholding and liquidity in the company’s share 

price; 

• a decrease in the cost of capital; and 

• the potential to generate publicity and advertise the company and its 

products and/or services to new consumers, thereby increasing sales. 

SPPs could even be used to offload “slow” stock and use up excess ca-

pacity on services. 

 

SPPs do have some drawbacks. While perhaps debatable, the above-men-

tioned study contends that a decrease in institutional shareholding (resulting 

from an increase in retail shareholding), could decrease institutional share-

holders’ incentive and their ability to “monitor” the management of the com-

pany and hold it to account. In addition, these perks may not be available to 

international shareholders and shareholders who do not own the shares in 

their own names but via nominee accounts. The latter drawback could be 

overcome, but will require extra administration on the part of the company.  

 

Something to consider 
SPPs are by no means a panacea to declining liquidity in South African capi-

tal markets, but they do present an interesting avenue for companies looking 

to renew retail shareholder interest, foster loyalty and turn shareholders into 

customers.  • 

Piek is a Corporate Financier at PSG Capital.

SPPs are by no means a 
panacea to declining liquidity 
in South African capital mar-
kets, but they do present an 
interesting avenue for compa-
nies looking to renew retail 
shareholder interest, foster 
loyalty and turn shareholders 
into customers.  

Piek
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WEAPONISING THE APPRAISALS RIGHTS OF 
DISSENTING SHAREHOLDERS IN  
SECTION 164 OF THE COMPANIES ACT 
W A Y N E  P O C O C K

Section 164 is a statutory mechanism designed to provide 

a dissenting shareholder with a remedy to exit a company 

after the majority of shareholders resolve to pursue a 

transaction at odds with the dissenting shareholder. The 

provision prescribes an onerous process which ultimately 

allows the objecting dissenting shareholder to demand that 

the company pay them the fair value for all their shares.  

The appraisal remedy is not there for the mere asking. 

Section 164 is widely regarded as a ‘procedural morass’, 

given that the dissenting shareholder must jump numerous 

peremptory hurdles in the prescribed manner and time 

frame to secure an offer of fair value (C.F. Jepson v Cana-
dian Salt Co. (1979) 99 DLR (3d) 513 at 520; Jacqueline 

Yeats, The Proper and Effective Exercise of Appraisal Rights 

under the South African Companies Act, 2008: Developing 

a strategic approach through a study of comparable foreign 

law (PhD thesis, University of Cape Town (November 2015)) at 108; Standard 
Bank Nominees (RF) (Proprietary) Limited and Others v Hospitality Property 
Fund Limited 2020 (5) SA 224 (GJ) (12 June 2019)). The process requires the 

utmost of caution and circumspection.  

The dissenting shareholder may apply to the court to determine a fair 

value of its shares if the company has failed to make an offer, or if it has 

made an offer that they consider to be inadequate, and the offer has not 

lapsed. Given that South Africa lacks specialised commercial courts or fo-

rums, the decision is often left to judges with little or insufficient commercial 

experience.  

One of the major concerns around the appraisal right is that it may be 

subject to abuse by unscrupulous or opportunistic investors who chance their 

luck by approaching the court in the hope that the judge will accept and 

apply a valuation methodology that extracts enormous profits in excess of the 

market value of the relevant shares.  

This concern arises from the advent of appraisal arbitrage as a calculated 

hedge fund investment strategy, which is evidenced by the increase in ap-

praisal rights ligation. The trend evidences a growing awareness amongst op-

portunistic investors who misuse s164 to extract financial profits offered by 

appraisal right litigation. The net result is that the appraisal right is open to 

abuse by the minority at the expense of the majority. 

 

An example 
A simple example is illustrated by an investor who acquires a minority share 

in a public investment holding company, whose listed share price trades at a 

significant discount to its underlying net asset value. The shares of the com-

pany in question are tightly controlled, with a relatively low free float and an 

illiquid and inactive market.  

The company issues a circular notifying its shareholders of an intention to 

adopt a resolution to pursue a s164(2) course of action. The investor objects 

to the intended resolution in terms of s164(3) and successfully triggers the 

appraisal right mechanisms in s164(5) by demanding that the company 

make an offer for the fair value of its shares.  

The board applies the volume weighted average price (VWAP) of the is-

sued share capital as a valuation method for a period of 90 days immediately 

preceding the resolution date to determine a fair value, and makes an offer 

to the dissenting shareholder in terms of s164(11).  

The investor/dissenting shareholder then approaches the court in terms 

of s164(14)(b), on the basis that the offer is inadequate. In its papers, the in-

vestor/dissenting shareholder secures opinions of expert valuers motivating 

the use of net asset value (NAV) or the sum of the parts (SOTP) method of 

valuation which, in turn, extracts enormous value from the company’s under-

lying assets.  

The investor/dissenting shareholder’s postulation of a fair value based on 

the NAV or SOTP method of valuation results in a rand per share that is many 

multiples higher than the company’s VWAP method of valuation. It is also 

multiples higher than the public company’s listed share price.  

 

The inequity and prejudice  
The inequity is obvious: most shareholders can only sell their shares at the 

prevailing share price as traded on the JSE, whereas the investor/dissenting 

In many instances, the com-
pany may not have the neces-
sary cash reserves to pay the 
investor/dissenting share-
holder and would either have 
to make a rights issue or bor-
row funds at the company’s 
prevailing share price to pay. 

Pocock
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shareholder not only extracts profit from an unrealised sale of the company’s 

assets, but is also a preferred creditor in respect of the payment of its shares.  

In many instances, the company may not have the necessary cash re-

serves to pay the investor/dissenting shareholder and would either have to 

make a rights issue or borrow funds at the company’s prevailing share price 

to pay. It may also adversely affect the company’s solvency (although s164 

does provide remedies to deal with a company’s inability to pay the fair value 

due to adverse liquidity issues). 

Furthermore, the costs and delays occasioned by the court process may 

render the appraisal mechanism a costly and protracted affair with no end in 

sight. A motion procedure on affidavit may lead to the filing of additional affi-

davits or the referral to trial and oral evidence. 

There are other types of abuse where the investor/dissenting shareholder 

objects but then does not vote against the resolution, or votes but then does 

not make demand or accept the offer to secure a settlement or pay off.  

 

Navigating the valuation waters 
How the court will go about determining the fair value for a dissenting share-

holder’s shares under s164(14) of the 2008 Companies Act is an open ques-

tion, because the Act does not define “fair value”. There is also no other 

legislative guidance provided as to the meaning, application, or content of 

the term.  

There are no provisions in the 2008 Companies Act that prescribe a spe-

cific basis of valuation to determine a fair value of the dissenting share-

holder’s shares. There is no prescribed method of valuing the fair value of a 

dissenting shareholder’s shares. There is also no immutable set of rules or 

criteria as to how to determine a fair value. The court may rely on the expert 

opinion of the dissenting shareholder, or it may appoint one or more apprais-

ers to determine the fair value of the shares. 

Ultimately, it is this lacuna and uncertainty that gives rise to an abuse of 

the appraisal remedy in s164 of the 2008 Companies Act.  

Fortunately, the determination of a fair value for the shares of a dissenting 

shareholder is not the court’s first rodeo. There exists a rich reef of case law 

related to the Companies Act (46 of 1926), Companies Act (61 of 1973) and, 

more recently, the current Companies Act (71 of 2008), where our courts 

have opined the relevant principles applicable to the determination of a fair 

value of a dissenting shareholder’s shares (Sammel And Others v President 
Brand Gold Mining Co Ltd 1969 (3) South Africa 629(A); Ex parte Macey's 

Stores Ltd 1983 (2) SA 657 (ZH); Ex Parte Garlick Ltd 1960 (3) SA 467 (E); 

Ex Parte Griffin Shipping Holdings Ltd 1999 (1) SA 754 (D)).  

By and large, the general sentiment of our court in respect of the determi-

nation of fair value is that a dissenting shareholder bears the onus of proof 

that the fair offer of the company is inadequate. It must produce tangible and 

credible evidence, and it must discharge its onus on a balance of probabili-

ties (Sammel and Others v President Brand Gold Mining Co Ltd 1969 (3) SA 

629 (A)). 

Although each case falls to be determined on its own merits, our courts 

have generally rejected NAV as a method of valuation in these circum-

stances. This is because NAV or SOTP are not without their own inherent diffi-

culties. As a valuation method, NAV (i) relies on outdated and depreciated 

book values that often bear little or no resemblance to the present value of 

the company’s assets; (ii) ignores market, economic and business cycles; (iii) 

ignores the skill and use of assets by the company’s management, (iv) does 

not incorporate the lower prices that the assets will obtain in the ensuing fire 

sale; (v) is more suitable for winding-up or liquidation than the valuation of 

companies operating as going concerns; and (vi) requires expert valuers fa-

miliar with the specific assets in question, which will increase the cost and 

time required to determine the fair value of the shares.  

As opposed to definitions ascribed to “fair value” in the IVS or IFRS, “fair 

value” in the context of the 2008 Companies Act is a legal construct, rather 

than a value set by the market. In other words, “fair value” is not a basis of 

valuation, nor is it a method of valuation. The meaning of “fair value” must be 

interpreted according to the plain ordinary meaning ascribed thereto.  

Accordingly, the concept “fair value” in s164 is outcome based and must 

be understood to mean an offer that is fair, reasonable, and equitable, con-

sidering the interests of all role-players concerned. It would, therefore, require 

a balancing of interests, those being the interests of the dissenting share-

holder on the one hand, and the interests of the company and the majority 

shareholder on the other. There is no rule of universal application as to what 

is fair. The fairness envisaged is fairness to both sides.  

This is markedly different from other legislation, such as, for example, s46 

of the Property Rates Act (6 of 2004) which prescribes the basis of valuation 

as market value. This is unlike, for example, the Expropriation Act, (63 of 

1975) and the now repealed Property Valuation Ordinance (Cape), both of 

which prescribe two alternative bases of valuation.   

It is for this reason that our courts and academic writers have warned that 

the determination of “fair value” is merely an estimation that cannot be done 

with “mathematical precision”. The court must merely determine “a fair 

value” and not “the fair value”. Accordingly, it is a discretion and is based on 

a value judgment more than an accounting exercise.  

The court is also not intended to be a super-valuer. It is limited to logical 

deductions flowing from credible evidence presented by the parties and 

their experts. The court may also not delegate its responsibility to determine 

a fair value to an expert. It must always remain mindful of the fact that ap-

pointed experts may prolong the duration and will increase the cost of legal 

proceedings. 

In his review of the Australian case law, academic writer, Brockett distin-

guishes between valuation in a non-oppression context and valuation in an 

oppression context. The gist of the distinction appears to be that in the op-

pression context, the court is vested with a broad and unrestricted discretion 

in making its determination to do what is fair in the circumstances.  

Brockett also makes the point that it is becoming more common for Aus-

tralian courts that make judicial valuations to ignore or alter normal commer-

cial valuation principles, and even to apply different rules depending on the 

circumstances of the case. He concludes that the broad discretion of the 

courts is, in fact, the only constant, consistent principle of interpretation that 

can be gleaned from the oppression judgments of the Australian and UK 

courts.  



DECEMBER 2021BANKING & FINANCE IN AFRICA FEATURE10
2 0  Y E A R S

Conclusion 
Ultimately, each case must be determined on its own merits. It is a value 

judgment based on the court’s discretion and ought to be based on the fol-

lowing general principles: 

• Section 164 is a dissenting shareholder remedy. It is not a profit-making 

remedy. 

• The ultimate onus will lie with the dissenting shareholder to prove on a 

balance of probabilities that the company’s offer is inadequate. 

• Fair value is outcome based and must result in a fair, equitable and 

reasonable value by balancing the interests of the company, the ma-

jority shareholders and the dissenting shareholders (First National 
Nominees (Pty) Limited and Others v Capital Appreciation Limited and 
Another (19/41679) [2021] ZAGPJHC 17; 2021 (4) SA 516 (GJ) (5 

February 2021); Standard Bank Nominees (RF) (Proprietary) Limited 
and Others v Hospitality Property Fund Limited 2020 (5) SA 224 (GJ) 

(12 June 2019))    

• It is important to distinguish between public and private companies. A 

court will enjoy a wide discretion if there is no access to a private com-

pany’s financial records and statements, whereas it will have narrow dis-

cretion with a public company whose financial information exists in the 

public domain and is easily accessible. Further, a public company’s 

quoted share price as traded on the JSE will always be the best available 

evidence of a market price that a willing-buyer (i.e. investor) and a willing-

seller (i.e. investor) will pay for the shares acting at arm’s length and fully 

informed. A quoted share price acts as a real time reflection of value and 

factors in the company’s publicly available results, and the market’s posi-

tive and negative sentiments. In other words, a quoted share price is nei-

ther under nor over value of the company’s shares.  

• It is also important to distinguish between oppressive and non-oppres-

sive conduct. A court’s discretion will be narrow where there is no oppres-

sive conduct on the part of the company, whereas it would have a wider 

discretion for oppressive behaviour. That said, s164 is not the appropri-

ate remedy for minority shareholders raising complaints related to op-

pressive conduct, as the appropriate remedy would be to exhaust the 

remedies provided in s163 of the 2008 Companies Act. 

• Valuation standards, such as the International Valuation Standards, seek 

to do no more than provide guidance to valuers to achieve a value. These 

standards are not prescriptive as to the choice of valuation methods but, 

in respect of various methods, emphasise that market factors need to be 

considered to achieve the basis of value.    

• The dissenting shareholder and company should each produce at least 

two sets of valuation exercises as market checks for reasonableness and 

accuracy.  

• A court must not place too much reliance on the (paid) opinions of the ex-

perts, as it cannot abdicate its responsibilities to determine a fair value.  

 

Ultimately, the exercising of a dissenting shareholder’s appraisal right 

must be a cost effective and efficient process. This will bring certainty to 

bear, and ensure a balance of interests between the company and its share-

holders. • 

 

Adv Pocock practises at The Maisels Group.

THE ABUSE OF BUSINESS RESCUE:  
EXPLOITATION OF THE CHAPTER 6 LIFEBOAT
K Y L E N E  W E Y E R S

The introduction of Chapter 6 of the Companies Act (71 of 2008) brought 

with it a shift from a creditor-protectionist society towards a business rescue 

model that is debtor-protectionist. In consequence, there have been a multi-

tude of applications over the past 13 years, which showcase the blatant ex-

ploitation of the business rescue scheme. 

This shift, which affords a debtor company various procedural and substan-

tive protections and advantages, has led to considerable misuse of the busi-

ness rescue procedure, and has courts grappling with the abuse of the system. 

Whilst many applications for business rescue are properly motivated, a signifi-

cant number of companies have simply been in search of a debt holiday. 

 

The abuse of business rescue 
A company may commence with business rescue proceedings when its board 

of directors passes a resolution placing the company in business rescue. This 

step can be initiated if the board has reasonable grounds to believe that the 

company is financially distressed and there appears to be a reasonable 

prospect of rescuing the company. The procedural and financial barriers to 

entry are very low; shareholder approval is not required, nor prior notice to 

unsuspecting creditors, and it is not necessary to apply to court. 

Due to the ease of initiating business rescue proceedings, applicants often 

commence the process even when they are well aware that there is no business 

to rescue and that a better return for creditors will not be obtained. In many in-

stances, resolutions passed for business rescue are nothing more than at-

tempts to delay the ultimate demise of companies that could clearly not pay 

their debts, and to buy more time from creditors who are threatening liquidation. 

One of the drastic consequences of commencing business rescue pro-

ceedings is the immediate moratorium on creditors’ claims against the com-

pany, which lasts for the duration of the business rescue proceedings. Not 

only may no legal proceedings be initiated nor action enforced by creditors 

against the financially distressed company, if such actions are underway, 
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they may not be continued. While the moratorium on a creditor’s claims is de-

signed to facilitate a successful rescue, business rescue may be instituted 

solely to freeze creditors’ rights. Debtors have successfully used this morato-

rium simply to outmanoeuvre their obligations. 

Furthermore, a court application to begin business rescue proceedings 

may be made even after liquidation proceedings have commenced against 

the company, which will have the effect of suspending the liquidation pro-

ceedings until the court refuses the business rescue application, or until the 

business rescue proceedings have ended. An application for business rescue 

can be brought by an opportunistic debtor company merely for the purpose of 

delaying or suspending existing liquidation proceedings. 

Another advantage of business rescue for debtors is that the mechanism 

of an insolvency enquiry is not available, which means reckless or fraudulent 

conduct by the directors cannot be properly investigated. 

 

Combating the abuse of business rescue 
The Act contains measures that are intended as remedies against the very 

real potential for abuse by company boards of their power to start business 

rescue proceedings and appoint a business rescue practitioner. 

A significant protection afforded to creditors is to challenge a resolution 

adopted by the company’s board of directors. Any affected person may apply to 

court to have the resolution set aside on the grounds that there is no reason-

able basis to believe that the company is financially distressed, or that there is 

no reasonable prospect that the company will be rescued, or that the company 

has failed to comply with the procedural requirements set out in s129. 

Therefore, the abuse may be intercepted by certain remedies provided in 

the Act, as court intervention on application is always at the disposal to any 

stakeholder. But it is debatable whether the costly and time-consuming rem-

edy of obtaining an order of court will prove to be an effective weapon 

against abuse. However, making it too easy to reverse a board’s decisions will 

undoubtedly undermine the success of the business rescue proceedings. Af-

fected persons, therefore, have high hurdles to clear to set business rescue 

proceedings aside. 

The whole business rescue application balances on the court’s discretion 

to dismiss an application for business rescue when it suspects that it is ille-

gitimate and ill-founded. 

 

Recent case law – the Southern Sky case 
The abuse of the business rescue procedure is very evident from the recent 

case of Maryne Estelle Syme N.O & Others v Southern Sky Hotel and Leisure 
(Pty) Ltd & Others (Case no 7535/2020), heard in the Limpopo Division of 

the High Court, Polokwane. 

The essence of the dispute before the court was 

whether Southern Sky Hotel and Leisure (Pty) Ltd, being 

the respondent company in liquidation), ought to be re-

moved from its liquidation proceedings and instead be 

placed into business rescue. 

The business rescue order sought by the applicant and 

an intervening party was opposed by the liquidators of the 

company on the basis that there was no prospect of rescu-

ing the company, that the application for business rescue 

was simply a ruse and was launched solely to suspend the 

liquidation proceedings, in order to attempt to derail the 

sale of the immovable property owned by the company 

(scheduled to take place in the near future). 

The court indicated that an applicant for business res-

cue must establish grounds for a reasonable prospect of 

achieving one of the two goals set in s128(1)(b) of the Act. 

That is, a business rescue plan must be aimed at either restoring the com-

pany to a solvent going concern or at least facilitating a better return for cred-

itors and shareholders than they would secure from a liquidation process. 

If the majority of creditors are against the proposed business rescue 

scheme (as it was in this case), that is an important consideration for the court. 

The court held, after perusing the draft proposed business rescue plan, 

that it was clear that the plan did not have any sensible and reasonable 

prospects for success and was entirely dependent upon speculative and un-

certain eventualities. The court remarked that the contents of the proposed 

business rescue plan were “highly speculative, far-fetched and fanciful be-

cause the company was virtually never in a position to make profit”. 

The court pointed out that since 2013, no less than four different winding 

up applications had been launched. A business rescue failed in 2016 when the 

creditors voted against the adoption of the plan. Amongst the creditors was the 

applicant creditor who ultimately applied successfully for the liquidation of the 

company. The court stated that there was no doubt that this applicant creditor 

would still vote against the business rescue plan in the present case. 

The court concluded that, taking into consideration the conspectus of the 

evidence before it, nothing had changed since 2012 insofar as the ability of 

the company to pay its debts, and the company was clearly not capable of 

being rescued. The previous attempt to embark upon business rescue in 

2016 was unsuccessful and simply spawned extensive litigation at the insis-

tence of Ms Rinderknecht (the sole director and shareholder of the com-

pany), frustrating creditors. 

Due to the ease of initiating 
business rescue proceedings, 
applicants often commence 
the process even when they 
are well aware that there is 
no business to rescue and 
that a better return for credi-
tors will not be obtained. 

Weyers
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The court stated that the application to place the company into business 

rescue was “contrived and done solely for the purpose of frustrating the liqui-

dation process and further dragging out the demise of an insolvent com-

pany”. It emphasised that business rescue is not meant for a terminally ill 

company, or to frustrate liquidation proceedings. 

 

Conclusion 
The Southern Sky case paints an unfortunate picture of how the business 

rescue scheme can be abused by opportunist debtors seeking to harness the 

advantages and protections of business rescue for ill-founded reasons. It is 

clear from the judgment that business rescue should only be commenced if it 

is a genuine attempt to achieve the goals of business rescue. 

The case also illustrates how the court can intervene and safeguard the 

interests of creditors. Our courts will continue to be on alert for overzealous 

decisions by boards of directors to plunge a teeter-

ing business into the perceived security of the 

Chapter 6 lifeboat. • 

 

Weyers is a Senior Associate with Cliffe Dekker 

Hofmeyr Incorporating Kieti Law LLP (Kenya).

WHY IS THE CONSTITUTIONAL COURT'S  
MEDICLINIC DECISION SO SIGNIFICANT? 
D A R Y L  D I N G L E Y  A N D  E L I S H A  B H U G W A N D E E N

The Constitutional Court (CC) recently handed down a landmark judgment 

pertaining to the jurisdiction of the Competition Tribunal and Competition Ap-

peal Court (CAC). The CC's judgment focused on whether the CAC was, in law, 

correct in interfering with the Tribunal's finding to prohibit a merger in the pri-

vate health care services sector. 

The CC upheld the Competition Commission’s appeal and set aside a de-

cision by the CAC approving the merger between Mediclinic Southern Africa 

(Pty) Ltd (Mediclinic) and Matlosana Medical Health Services (MMHS/the tar-

get firm). 

The judgment emphasises that competition law must be interpreted and 

applied with regard to the South African Constitution.  

 

History of the Mediclinic/Matlosana merger 
In early 2019, the Tribunal agreed with the Commission's recommendation to 

prohibit the proposed merger between Mediclinic and MMHS. Although the 

acquisition would only lead to a 0.7% increase in Mediclinic's national market 

shares, the Tribunal was concerned, among other things, about the increase 

in tariffs and the effect of the merger on uninsured patients. When the mat-

ter was taken on appeal, the CAC reversed the Tribunal's decision. 

 

Constitutional challenges 
The CAC's ability to interfere with the findings and remedy of the Tribunal 
With reference to previous CC judgments, the CC noted that there are partic-

ular circumstances in which the appellate court is entitled to interfere with 

the factual findings of the trial court. It stated that "interference with factual 

findings by appellate courts would…be justified only in the event of a misdi-

rection or a clearly wrong decision… and this is to be done for the sole pur-

pose of achieving justice". In the matter at hand, the CC's view was that since 

the Tribunal did not misdirect itself and was not clearly wrong in its conclu-

sion on the factual or policy issue, the CAC had no legally acceptable basis to 

interfere with the Tribunal's conclusion and remedy. The CC also found that 

the CAC did not consider the Tribunal's specialist character and expert grasp 

of economic, financial and policy concerns in its decision.  

It held, among other things, that the CAC failed to give proper effect to 

the purpose of the Competition Act as set out in s 2(b) and to promote the 

spirit, purport and object of s27 (the right to access to healthcare) of the 

Constitution.  

 

The role of the Constitution  
Significantly, the CC said that it was fatal to the CAC's judgement that nothing 

of consequence was said about the vulnerability of uninsured patients, the 

fundamental right to access health care services, the objectives laid out in 

the preamble of the Competition Act and consumer choice. The CC noted 

that the Tribunal, in contrast, dealt with public interest issues such as histori-

cal concentration in the private hospital sector, the risk of escalated tariffs, 

Mediclinic's potential regional dominance and the merger potentially limiting 

the choice of uninsured patients.  

 
CC's minority judgment  
The CC's minority judgment adopted a starkly different approach. Judge 

Theron J (Khampepe J concurring) was of the view that the CC was not per-

mitted to overturn the factual findings of a specialist court (i.e. the CAC) that 

is statutorily empowered to make such determinations. The CC has previously 

also recognised the CAC's role as a specialist court. In Commission v Stan-
dard Bank [2020] ZACC 2 (para 45), the CC noted that "it cannot be ignored 

that the Competition Appeal Court is an apex specialist court in competition 

matters, and that this Court derives substantial benefit from its views". Simi-

larly, in Commission v Yara [2012] ZACC 14 (para 71), the CC held that "in the 

same way as the views of the Supreme Court of Appeal are particularly perti-

nent in common law matters, so are the views of the Competition Appeal 

Court, as a specialist body, important in competition matters that lie at the 

complex intersection of law and economics".  
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The minority judgment also disagrees that the CC's jurisdiction was en-

gaged for a number for reasons. Firstly, it would be absurd to hold that the 

CAC was not entitled to interfere with the Tribunal's remedy, since it was enti-

tled to do so once it overturned the Tribunal's findings. Secondly, although 

the merger has implications for s27 of the Constitution, if the CC's jurisdiction 

was engaged by the mere implication of constitutional rights, the Constitution 

would be rendered meaningless, and the CC's doors would be thrust open to 

adjudicate all disputes. 

The minority judgment recognised that the CAC did assess the facts and 

the Tribunal's decision carefully and found that there was no reason to pro-

hibit the merger since it was not likely to result in price increases or in-

creased concentration in the healthcare market.  

 

What are the consequences of this judgment? 
Although the Commission has indicated that the judgment will pave the way 

for the Commission's constitutional approach to other areas of competition 

law (including excessive pricing), it does not change the CAC's primary func-

tion of considering appeals arising from Tribunal decisions. 

During the Commission's recent annual conference, the Competition 

Commissioner stated that "the decision clarifies the intersection between 

competition and constitutional law" and that "the Competition Act must 

be interpreted to promote the Bill of Rights". Advocate Tembeka 

Ngcukaitobi (also speaking at the conference) remarked that "the judg-

ment highlights the significant power of deference to the Tribunal's finan-

cial and economic expertise". Importantly, Advocate Ngcukaitobi 

emphasised that "we have entered a new territory where merger parties 

must question whether their merger may implicate any constitutional 

right…and that market power may now also be subject to constitutional 

regulation". Judge Dennis Davis on the other hand, cautioned that "the 

longer term implications of the judgment and its effects on institutional 

integrity must be carefully examined".  

It is likely that as constitutional and competition law become more in-

fused, many more complicated constitutional challenges will arise - some 

with substance and merit, and others to pursue more opportunistic jurisdic-

tional challenges. The judgment does makes it abundantly clear, however, 

that merger filings can no longer be limited to narrow competition issues and 

must include comprehensive details on all public interest aspects that may 

be impacted by the merger. • 
 

Dingley is a Partner and Bhugwandeen a 

Senior Knowledge Lawyer at Webber 

Wentzel. 

In early 2019, the Tribunal agreed with the 
Commission's recommendation to prohibit 
the proposed merger between Mediclinic and 
MMHS. Although the acquisition would only 
lead to a 0.7% increase in Mediclinic's na-
tional market shares, the Tribunal was con-
cerned, among other things, about the 
increase in tariffs and the effect of the 
merger on uninsured patients. 

BhugwandeenDingley 
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LOOKING FOR SPACS IN SOUTH AFRICA

M I C H E L L E  O E L O F S E

Special Purpose Acquisition Companies (SPACs) – publicly trading shell com-

panies with the mandate to acquire or merge with other companies or ac-

quire assets – have reshaped traditional capital markets. In 2020, funds 

raised by SPACs reached an all-time high of US$82.6 billion. According to 

Dealogic, by the second quarter of 2021, 2020’s record was already sur-

passed – with 350 SPACs raising US$107.6 billion. 

By August 2021, 389 SPACs listed on US exchanges, and 26 across Eu-

rope. As the SEC adopts a more aggressive approach to regulating SPACs in 

the US, the European market is experiencing an increased number of listings 

by shell companies. However, the trend has yet to trickle through to the rest 

of the world. 

SPACs made their way into the South African JSE Listing Requirements in 

2014. New rules permit the listing of a shell company, led by an experienced 

management team. The company then has 24 months to acquire an asset or 

to merge with other companies, subject to shareholder approval. 

 

JSE Listing Requirements: SPAC rules 
The minimum capital to be raised by a SPAC is R500 million for a listing on 

the Main Board of the JSE and R50 million for a listing on the AltX of the JSE. 

100% of these funds are to be paid into an escrow account. Additionally, 

SPACs may not obtain debt financing for reasons other than to facilitate an 

acquisition. 

As with SPACs abroad, a company applying for a SPAC listing may not un-

dertake any commercial or business operations. The JSE Requirements also 

state that an applicant may consider an acquisition prior to listing, but it may 

not enter into any formal or binding agreement before listing on the bourse.  

The prelisting statement should disclose acquisition criteria, including the 

threshold of majority shareholder votes to acquire a target. It should also 

state that director remuneration and operating expenses will be disclosed 

during the initial acquisition period. Additionally, the estimated operating ex-

penses should be disclosed in the prelisting statement – the applicant may 

not exceed the estimated operating expenses as disclosed, unless a resolu-

tion is passed by 75% of a meeting of security holders.  

A prospective SPAC listing applicant must satisfy the JSE that its board of 

directors has sufficient and satisfactory experience.  

Directors are required to subscribe for a minimum 5% of the shares or 

units in the SPAC. These shares are to be held in trust and are subject to a 

lock-in period of six months following an acquisition.  

The public shareholder requirement or the ‘minimum spread requirement’ 

of a listed company on the JSE Main Board is 20% of each class of equity se-

curities. Companies listed on the AltX must have at least 10% of each class of 

equity held by the public. 

The SPAC must have completed an acquisition of a company or asset(s) 

within 24 months from the date of listing as a SPAC. The JSE may extend this 

date on an application from the SPAC, on the basis that the SPAC will be able 

to illustrate to the JSE that an acquisition of suitable assets is imminent. 

If the SPAC fails to complete an acquisition within 24 months of listing and 

the JSE has not extended the acquisition period, the JSE will suspend the list-

ing. The SPAC will delist after the capital has been distributed to sharehold-

ers. The delisting of the SPAC must take place within 60 calendar days after 

the expiry of the acquisition period. 

The use of any residual capital following an acquisition must be directed 

by a general resolution of the shareholders. If the proposed use of residual 

capital is not approved, the capital must be returned to the shareholders 

within 60 days of the failed vote. 

 

SPACs in South Africa 
Since SPAC regulation was introduced by the JSE in 2014, eight shell compa-

nies have listed on the JSE. According to the research of Marx et al., pub-

lished in the Journal of Economic and Financial Sciences in June 2021, three 

(AEP Energy Africa, Sacoven and M-Fitec International) of these failed to 

make an acquisition in time and subsequently delisted. See the capital 

raised by the SPACs listed on the JSE in figure 1 below. 

Marx notes that the SPACs that are still listed on the exchange are trading at 

a significant discount to their listing price and in low volumes of shares. The av-

erage decrease in price, from the respective listing prices, of the remaining five 

Source: Marx, B., Mohammadali Haji, A., Botha, L., Madikizela, B. & Madiba, T., 2021, ‘Special 
purpose acquisition companies as a vehicle for providing venture capital to small and medium 
size enterprise’, Journal of Economic and Financial Sciences 14(1), a629. 
https://doi.org/10.4102/jef.v14i1.629 
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JSE listed SPACs are 29.92% as at 6 February 2020. During the same period, 

the JSE All Share Index (JSE ALSI) increased by 44.70%. Figure 2 below shows 

the five remaining SPACs’ relative share price performance to the JSE ALSI. 

 

In terms of the JSE Listing Requirements, SPACs must report a shareholder 

analysis showing the split between public and non-public shareholders. Figure 

3 below reflects the SPACs’ shareholders as per their 2018 annual reports. 

 

South Africa’s opportunity 
As a developed economy with established financial markets and existing 

SPAC rules, South Africa has an opportunity to attract investment by using 

SPAC structures. However, continued regulatory and economic uncertainty 

hamper prospects of a local SPAC boom. 

The JSE states that SPACs are an alternative to raising capital for acquisi-

tions. The exchange further indicates that SPACs provide benefits for man-

agement because: 

1. it minimises operating business risk; 

2. it is an effective way of creating currency for M&A transactions; 

3. it provides an increased profile visibility and thereby deal flow opportuni-

ties; and 

4. SPACs allow for a broader base of investors and have built in regulatory 

safeguards to protect all parties to the deal. 

 

In contrast to SEC regulations that limit SPAC-founder shares to 20% of 

the post-acquisition company, the JSE does not have a limit for founder-

shares following an acquisition – a huge potential upside for SPAC-founders, 

given the right circumstances. 

While SPAC management certainly stand to benefit from SPAC deals, it 

must be reiterated that to be listed on the JSE, a SPAC must keep all capital in 

escrow, and management is not permitted to obtain debt financing unless it is 

used to facilitate acquisitions. Additionally, founders must disclose the esti-

mated operating expenses in the prelisting statement of the SPAC, and they 

may not exceed the estimation. The combination of these rules leaves the 

founders of the shell com-

pany without discretion to 

use and reallocate opera-

tional capital during the ini-

tial phase of the SPAC, prior 

to completing an acquisi-

tion. In contrast, in the US, 

founders are required to 

keep a minimum of 85% of 

funds raised in escrow, 

while the remaining funds 

are held in reserve to cover 

all IPO underwriting fees 

and operating expenses. 

The JSE lists the very 

same escrow requirement 

and debt restriction as a 

benefit for investors. Keep-

ing all capital raised in es-

crow provides the investor 

with certain protection. 

Other investor benefits 

listed by the exchange are: 

1. 75% majority of share-

holder votes are re-

quired to change 

acquisition criteria of a 

SPAC; and 

2. if a SPAC fails to make 

By August 2021, 389 
SPACs listed on US ex-
changes, and 26 across 
Europe. As the SEC 
adopts a more aggres-
sive approach to regu-
lating SPACs in the US, 
the European market is 
experiencing an in-
creased number of list-
ings by shell ompanies. 

Oelofse

Source: Marx, B., Mohammadali Haji, A., Botha, L., Madikizela, B. & Madiba, T., 2021, ‘Special 
purpose acquisition companies as a vehicle for providing venture capital to small and medium 
size enterprise’, Journal of Economic and Financial Sciences 14(1), a629. 
https://doi.org/10.4102/jef.v14i1.629 

Marx, B., Mohammadali Haji, A., Botha, L., Madikizela, B. & Madiba, T., 2021, ‘Special purpose 
acquisition companies as a vehicle for providing venture capital to small and medium size en-
terprise’, Journal of Economic and Financial Sciences 14(1), a629. 
https://doi.org/10.4102/jef.v14i1.629
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a timely acquisition, the residual capital will be returned to shareholders 

within 60 days. 

 

Despite the benefits that investing in a SPAC holds for potential investors, 

JSE investors are still hesitant, as indicated by the small number of SPAC list-

ings, SPACs trading at a significant discount to their listing price and the low 

volumes of shares traded.  

 

Conclusion 
Why are SPACs booming in the northern hemisphere but not at the southern 

tip of Africa? The answer may simply be that the region’s time will come, and 

that it is not uncommon for South Africa’s economy to lag by a business cycle 

or two in comparison with the West. 

In the meantime, South Africa can put the SPAC buzz to good use – 

minor regulatory changes on escrow requirements, friendlier founder reg-

ulations and regulatory stability may provide a SPAC-sized boost for the 

JSE and the South African economy. Similarly, potential SPAC founders 

and businesses looking to list on an exchange may look to South Africa’s 

emerging economy and find that listing on the JSE is a steal. • 

 

Oelofse is a Candidate Attorney with White & Case (South Africa). The article 

was signed off by Ewan Orpen, a Partner. 

BLENDED FINANCE:  
ADDRESSING THE INFRASTRUCTURE GAP
J O A N N E  R I P L E Y - E V A N S

It is common knowledge that the lack of infrastructure in developing coun-

tries inhibits their economic growth and development, and that a significant 

amount of capital is required to address this.  

There is no shortage of available capital worldwide, but commercial in-

vestors remain wary of investing in infrastructure projects in developing coun-

tries due to the perceived unfavourable ‘risk-return profile’. Governments in 

these countries cannot fill the infrastructure gap alone – they do not have the 

funds to do so – and the provision of developed finance by those tasked with 

its deployment does not provide a sustainable solution in the long-term.  

So, what is the solution?  

The solution has been widely sought – particularly by the United Nations 

(UN), which has developed a set of sustainable development goals (SDGs) that 

have infrastructure development as a common theme through many of them.  

One of the solutions that the UN has explored is blended finance.  

Although not limited to a single description, the one that is common is 

that blended finance is the blending of commercial finance and development 

finance to fund a project, transaction, or sector. Development finance is fi-

nance earmarked for development, whereas commercial finance is finance 

that has return maximisation as its central feature.  

The idea of blended finance is for development finance to be a catalyst for 

commercial finance, with the result of shifting the risk-return profile of infras-

tructure development transactions in a favourable manner.  

 

Development finance as a catalyst 
Development finance providers can make infrastructure development trans-

actions attractive to commercial investors in a number of ways; for example, 

they can provide:  

• debt in the form of mezzanine loans, which take a subordinated position 

to senior funding provided by commercial finance providers; 

• guarantees and insurance that protect against political, government, 

technical, physical, commercial and/or climate risks; and 

• direct monetary contributions (grants or aid) without the expectation of 

repayment. 

 

In addition, sometimes the mere presence of a development finance 

provider on a transaction can boost commercial investor confidence due to 

that development finance provider’s reputation and track record in the global 

market.  

Development finance providers can also contribute their technical exper-

tise. In this sense, the ‘finance’ portion of the ‘development finance’ term is a 

bit of a misnomer, but the provision of presence and expertise is still classed 

as development finance.  

Prime examples of development finance providers are the development fi-

nance institutions (DFIs) that play a key role in infrastructure finance transac-

tions across developing countries. These institutions provide a range of 

instruments and mechanisms to boost development – whether in specific 

sectors across developing countries or in specific countries across sectors.  

 

Instruments and mechanisms of blended finance 
A range of instruments can be used in the deployment of blended finance – 

loans, bonds, guarantees, insurance, grants, technical assistance, hedging. 

In addition, blended finance mechanisms can be used to structure these in-

struments. For example: 

• Funds - legal entities in which participants pool their resources to provide 

capital investments in projects, and can make use of different types of in-

struments in such investments.  

• Facilities can be made available by development finance providers to at-

tract commercial investment.  

• Development finance providers can use subordination as a mechanism 

to shield commercial finance providers from risk – by taking a subordi-

nated position, development finance providers will be repaid after com-

mercial finance providers are repaid. 
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• Syndicated loans – a group of lenders can make both 

commercial and development finance available to a 

transaction. 

• Public private partnerships (PPPs) combine a range of 

participants (from the public and private sector) who 

can contribute their technical expertise, skills and fund-

ing to implement a transaction.  

 

The Beitbridge Border Post Project 
A good example of the utilisation of blended finance in the 

infrastructure transaction context is the Beitbridge Border 

Post Project in Zimbabwe. Bowmans recently acted for the 

sponsor, borrower and project company on this project, 

which entails the upgrade, refurbishment and modernisa-

tion of the existing physical and information and communi-

cations technology (ICT) infrastructure.  

The project is of importance to Zimbabwe and many of its neighbouring 

countries – it is the main border post directly linking South Africa’s harbour 

ports with Zimbabwe and it is a passageway to central and northern Africa. Its 

upgrade will lead to greater efficiencies for vehicles making use of it which, in 

turn, will boost tourism and allow for faster delivery of goods and services. 

This will stimulate economic growth in Zimbabwe and surrounding countries.  

Its implementation thus far has also led (and will continue to lead) to local 

job creation.  

Fulfilling the conditions allowing for the funding of the project was not 

without its challenges. Zimbabwe has been perceived as a country of political 

turmoil for years and it has suffered rampant inflation and currency exchange 

risks. Add to that an uncertain regulatory environment in respect of PPPs, in 

terms of the nature of the project, and a change in political leadership in its 

early development phase, coupled with the rapid spread of COVID-19, and 

one could say that investors were presented with a perfect storm.  

Enter blended finance.  

The combination of development finance and commercial finance is one 

of the factors that made the Beitbridge Border Post Project possible – that 

and the unwavering determination of the two principal partners at the centre 

of the project: the Republic of Zimbabwe (acting through the Minister of Trade 

and Infrastructural Development) (RoZ) and the project company, Zimborders 

(acting through its sponsor, La Frontiere Proprietary Limited).  

Funding was advanced by four of the major South African banks: RMB, 

Standard Bank, Absa and Nedbank, and two DFIs: Afreximbank and the 

Emerging Africa Infrastructure Fund (EAIF), and many blending instruments 

and mechanisms were utilised. Examples include: 

• syndication of the commercial banks and DFIs;  

• the project being structured as a PPP; 

• the DFIs bolstered investor confidence by virtue of their presence and 

also made use of blended finance instruments: political risk insurance 

(PRI) and mezzanine loans; and 

• RoZ provides support in the form of a termination payment, which will be 

made to Zimborders in the event of termination of the government agree-

ments due to RoZ’s default. 

 

Blended finance is only part of the broader spectrum of solutions 
Projects like Beitbridge are the start of the achievement of the ultimate goal 

of blended finance – the creation of a stable enough environment to render 

the country or sector in question less dependent on the development finance 

element.   

Blended finance cannot fill the infrastructure gap on its own, however, nor 

can it carry the achievement of the wider array of SDGs. It is simply one solu-

tion in the broader spectrum of solutions.  • 

 

Ripley-Evans is a Partner with Bowmans.

The idea of blended finance 
is for development finance to 
be a catalyst for commercial 
finance, with the result of 
shifting the risk-return profile 
of infrastructure development 
transactions in a favourable 
manner. 

Ripley-Evans

WHEN CAN YOU SUE YOUR FINANCIAL  
ADVISER FOR LOSSES SUSTAINED?
J E A N - P A U L  R U D D

Thousands of South Africans place their trust in financial advisers to profes-

sionally manage their money and their futures. Unfortunately, sometimes in-

vestors lose their money, but it is not always as a result of professional 

negligence on the part of financial advisers.  

Investors need to distinguish between losses arising from market or other 

risks versus those of professional negligence.  
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Risk 
A critical consideration for financial advisers is the level of risk their clients 

are prepared to take when making investment decisions. There are trade-offs 

to be made between the level of risk and return, and it is important that the 

client understands and accepts the implications of their decisions.  

Risk means the chance of a loss in investment and not the actual loss – a 

deviation from the investor’s expected return.  

 

Types of risk 
Systematic or market risk – the risk impacting all stocks, usually coming from 

national or global economic conditions. 

Unsystematic risk – usually event-based risk affecting one share only, such 

as a management change, reputational damage, fraud, etc. 

Interest rate risk – where a change in interest rate affects value. Bond prices 

and their yields are inversely related. Thus, if the interest rate increases, the 

bond price falls or drops to a discount, and if the interest rate drops, the bond 

price rises or is considered at a premium. 

Inflation risk – comes about from inflation affecting prices and value, and the 

buying power of money. For example, if you buy a bond with a coupon rate of 

3%, then this would be the nominal return of your investment. However, if the 

inflation rate is at 2%, your purchasing power is only really increasing by 1%. 

Business or financial risk – the risk of deteriorating business conditions due 

to consumer demand, competition or industry disruption, e.g. from new busi-

ness models.  

Political or social risk – government policy affecting investments, or a com-

plete political or security upheaval, such as war or a revolution. Investors in 

Egypt would have encountered this risk in 2012/2013. 

Currency risk – comes about through changes in the exchange rate relative 

to currencies which are detrimental to the value of the investment. For exam-

ple, suppose a U.S.-based investor purchases a German stock for 100 euros. 

While holding this stock, the euro exchange rate falls from 

1.5 to 1.3 euros per U.S. dollar. If the investor sells the 

stock for 100 euros, he or she will realise a loss upon con-

version of the profits from euros to U.S. dollars. 

Credit risk – when credit is extended to a borrower or bank 

which may be wholly or partially lost.  

Concentration risk – occurs when investments or a busi-

ness are locked into one region or one industry, where the de-

cline of the area or industry will affect value. For example, the 

price of airline stocks may be influenced by the cost of oil. 

Professional negligence 
A financial adviser has a legal duty to exercise reasonable 

skill and care, and liability may arise as a result of a breach 

of the duty of care, or as a result of breach of contract. 

Most clients have little knowledge of matters relating to finance and in-

vestment, and place heavy reliance on their financial adviser. To establish lia-

bility for a financial adviser’s professional negligence, it must be shown that 

the client actually placed reliance on the advice given. Where there is advice 

but no reliance in making an investment decision, no liability arises if loss re-

sults from the investment. 

A financial adviser holds himself out as an expert or specialist. In cases al-

leging professional negligence where the financial adviser’s skill and compe-

tence are questioned, it is necessary to show that the financial adviser 

lacked the degree of skill and care ordinarily exercised by a reasonably com-

petent professional financial adviser. 

Conduct of financial advisers which may amount to professional negli-

gence include: 

• Failure to assess the client's needs and financial situation; 

• Failure to establish whether the client can afford the investment; 

• Advising investment in products unsuited to the needs of the client; 

• Failure to warn of the risks of the proposed investments. 

 

FAIS protection 
The Financial Advisory and Intermediary Services Act (FAIS) aims to regulate fi-

nancial service providers (FSPs) by protecting the consumer against improper 

conduct by FSPs. The Act makes provision for FSPs to be licensed. The Act 

also regulates members of the industry in the way that they provide advice. It 

requires that competent and qualified persons render services and give ad-

vice (fit and proper requirements), so that investors receive sound financial 

advice, services and products that best suit their individual needs. The prod-

ucts covered under the FAIS include investments, insurance and deposits.  

 

Appropriate forum to claim compensation 
Investors can claim damages through a court of law or refer the dispute to 

the FAIS Ombud (Ombudsman for Financial Services Providers). Compensa-

tion for financial prejudice or damage suffered can be awarded up to its juris-

dictional limit of R800 000. Deciding on the forum through which to claim 

depends entirely on the facts of each case. 

Good investments can help 
people reach their financial 
goals and create long-term 
stability for themselves and 
their families. Yet, some risk 
remains; markets fluctuate 
and high returns on invest-
ments cannot be guaranteed. 

Rudd
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Conclusion 
Good investments can help people reach their financial goals and create 

long-term stability for themselves and their families. Yet, some risk remains; 

markets fluctuate and high returns on investments cannot be guaranteed.  

However, not all losses are normal or are just the risk of doing business. 

Unfortunately, sometimes losses may be the result of professional negligence 

on the part of a financial adviser. Should the cause of an investor’s loss not 

be clear, it is advisable to seek legal advice promptly. • 

 

Rudd is a Partner with Adams and Adams.  

PRESCRIPTION DURING DEBT REVIEW 
UNDER THE NATIONAL CREDIT ACT
D E A N  R A A T H

Does prescription apply to a claim after an application for debt review was made? 

The NCA deals with debt review and prescription but does not answer this 

question.  Therefore, the general provisions of the Prescription Act will apply 

where relevant.   

 

NCA  
Section 88(3) prohibits a credit provider from enforcing a credit agreement, 

amongst others, after it has received notice of an application for debt review. 

However, there are instances when a credit provider may still enforce a credit 

agreement:  

• After a credit agreement was terminated from debt review in terms of 

s86(10).  

• When the circumstances in s88(3)(a) and (b) apply, the 

most important of which is that the consumer is in de-

fault under the credit agreement and defaults on the 

re-arrangement agreed between the consumer and 

credit providers or ordered by a court or the NCT. 

 

Prescription Act  
Interruption of prescription 
The running of prescription is interrupted by an express or 

tacit acknowledgement of liability by a debtor [s14(1)]. 

Prescription then starts to run afresh [s14(2)].   

• All that is required is an acknowledgment by a debtor 

of his liability under the debt. This acknowledgement 

can take different forms e.g. part payments or the ad-

mission of liability in any other manner.   

• Where any part of a debt has been acknowledged, 

then (depending on the circumstances), such acknowl-

edgment interrupts the running of prescription of the whole debt. 

• The disclosure by the consumer of debts owing during an application for debt 

review and/or acceptance of a restructuring proposal by a debt counselor 

and/or payment made, all arguably constitute such an acknowledgement.   

 

The running of prescription is judicially interrupted by the service on the 

debtor of any process whereby the creditor claims payment of the debt (usu-

ally the service of a summons) [s15(1)].    

An application to obtain a debt review court or consent order would not 

meet these criteria and would, therefore, not interrupt the running of pre-

scription (if it has started) because:  

• section 15 is linked to and dependent on completing litigation for pay-

ment and obtaining and maintaining a judgment to that effect. This is 

contrary to a debt review court and consent order being a confirmation of 

a payment arrangement.  

• the purpose, process and outcome of the two processes and orders differ 

substantially and are, in effect, opposites. The main difference is that a 

debt review court or consent order prevents enforcement of the agree-

ment whilst a judgment enforces the agreement.  

• the original credit agreement is enforced (not a judgement debt) by is-

suance of a summons pursuant to debt review.  

• a judgment for payment of a debt differs in many respects from a debt re-

view court or consent order e.g., a judgment debt is immediately due and 

payable, execution can be done, in duplum starts to run on the judgment 

debt, prescription starts to run on the judgment debt for a new period, 

none of which apply to a debt review court or consent order.  

The running of prescription 
is interrupted by an express 
or tacit acknowledgement of 
liability by a debtor [s14(1)]. 
Prescription then starts to 
run afresh [s14(2)]. 

Raath
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Delayed completion of prescription: 
If a creditor is prevented from interrupting the running of prescription as con-

templated in s15(1), and the period of prescription would be completed before 

or on, or within one year after the day on which the prescribed impediment has 

ceased to exist, then the period of prescription shall not be completed before a 

year has elapsed after the said impediment has ceased to exist [s13(1)].  If this 

does not apply, the full prescription period will run until completed. 

• This section applies because a credit provider is legally prevented by the 

NCA from enforcing a debt during debt review and interrupting the run-

ning of prescription by legal process. 

• But when the credit provider is not legally prevented from enforcing the 

credit agreement anymore, prescription will continue to run, whether or 

not the credit provider enforces the credit agreement. 

• The legal impediment to enforce will stop in the instances provided for in 

s86(10) and s88(3) of the NCA.    

Conclusion 
An application for debt review does not interrupt the running of prescription. But 

several possible acknowledgments of debt inherent in debt review can do that.   

Once there is default, prescription will run, but the legal impediment to en-

force the credit agreement could delay completion of prescription. However, 

once that legal impediment to enforce ceases to exist, 

prescription can become completed and enforcement 

should proceed as soon as possible to prevent that. • 
     

Raath is Principal Legal Counsel at Absa. 

CRYPTO ASSETS AND THE NEED TO CREATE 
A REGULATORY FRAMEWORK
E R N E S T  M A R A I S

The value, use and disruptive nature of crypto currencies remains a highly 

contentious topic in the regulatory sphere. An asset previously associated 

with anarchy and youthful rebellion is slowly but surely becoming an asset 

class that a sophisticated fund manager may insist on having in a balanced 

portfolio. The South African regulators are adopting a wait-and-see ap-

proach, which is creating uncertainty in the regulatory market from both a 

legal and commercial perspective. The Receiver of Revenue is in the fortu-

nate position that the principles captured in the Income Tax Act (58 of 

1962) is more forgiving and adequately deals with the taxation of crypto as-

sets without the South African Revenue Service (SARS) having to reinvent 

the wheel. 

This article will address some regulatory uncertainty surrounding the 

cross-border transfer of crypto assets from an exchange control point of view, 

and deal with the tax implications thereof.  

Digital assets utilising decentralised technology such as blockchain and 

distributed ledger technology can be broadly classified under three cate-

gories: 

(i) Exchange of Payment Tokens: These tokens are designed to be used as 

a means of exchange or payment for the buying of goods or services 

(similar to a fiat currency);  

(ii) Security Tokens: These tokens provide rights such as ownership or an 

entitlement to future profits (similar to a share); or  

(iii) Utility Tokens: These tokens can be redeemed for access to a specific 

product or service.  

 

These different classes of crypto assets will most likely need to be regu-

lated and taxed differently; however, for the purposes of this article, it will be 

referred to under the umbrella term of crypto assets.   

Exchange Control Regulations 
The known point of departure is that South African individuals may use their sin-

gle discretionary allowance of up to R1 million and/or their individual foreign 

capital allowance of up to R10 million per year for offshore investment pur-

poses. South African businesses have a defined category as to the foreign as-

sets that they may invest in, and Crypto Assets are not included within this 

dispensation. There is nothing prohibiting an individual from utilising their for-

eign capital allowance to acquire Crypto Assets abroad; however, there is uncer-

tainty in the market as to what constitutes a cross-border acquisition, given the 

intangible nature of Crypto Assets. 

The Exchange Control Regulations prohibit transactions where capital or a 

right to capital is, without permission, directly or indirectly exported from South 

Africa. The Financial Surveillance Department of the SARB (FinSurv) recently is-

sued a statement providing that “the repatriation of value to South Africa 

through crypto assets is not permitted as part of an individual’s single discre-

tionary allowance and/or foreign capital allowance. This is because of the na-

ture of the assets and because the transaction is currently not reportable on the 

FinSurv Reporting System. Similarly, non-residents who have introduced crypto 

assets to South Africa for local sale will not be able to transfer the sale proceeds 

abroad”. This is an oversimplification of a complex legal and regulatory issue.  

Crypto Assets generally trade at a premium on South African administered 

exchanges, creating an attractive opportunity for commercial arbitrage across 

international markets. Some key regulatory questions are: At what point is a 

Crypto Asset deemed to be exported or deemed to flow cross-border? Will the 

exchange of one Crypto Asset for another on a foreign exchange between two 

South African residents be deemed to be an export of capital or, alternatively, 

an acquisition of a Crypto Asset from a non-resident on a South African ad-

ministered exchange? Similarly, within which jurisdiction is the direct transfer 
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of a Crypto Asset from one digital wallet to another deemed to take place? 

The answers to these questions will provide greater clarity on whom the obli-

gation rests to obtain exchange control approval (and whether it is required).  

The answer may be in the determination of the situs (position or site) of in-

tangible, digital assets, which only exists in the stratosphere. Other incorpo-

real personal property, such as shares, are generally considered to be at the 

place where the share register is maintained, or where a company has been 

incorporated, and not necessarily the location where the share certificates 

are held (mostly being the location of the owner thereof). In circumstances of 

a company registered in more than one jurisdiction, with different share reg-

isters, the register on which the shares would normally be traded is the regis-

ter that determines the situs of the shares. An exchange traded fund (ETF) is 

generally the place where the issuer of such an ETF is registered. The situs of 

a loan is generally where the loan can be enforced, or at the residence of the 

debt obligator.  

The unique nature of Crypto Assets and the unregulated nature of the 

transfer of these assets makes it an outlier to most other assets. It is, there-

fore, important for regulators to take a position on the situs of Crypto Assets. 

Once established, it will be easier to determine the place of sale of a Crypto 

Asset. In creating this regulatory framework, as with other incorporeal per-

sonal property, it will most likely be necessary to draw a distinction between 

the different types of Crypto Assets outlined.   

The framework should determine the location of a Crypto Asset, to decide 

which party should seek Exchange Control approval. It is recommended that Fin-

Surv assume the supervisory and regulatory responsibility to monitor the cross-

border flow of Crypto Assets. It is further recommended that crypto asset service 

providers (such as exchange platforms) be licensed and regulated as Authorised 

Dealers with Limited Authority (as defined in the existing regu-

lations) to assist with the regulation of Crypto Assets.  

 

The tax position 
Fortunately for SARS, the principles of taxation provided for 

in the Income Tax Act sufficiently capture the taxation of 

Crypto Assets. Gross Income is defined in s1 of the Income 

Tax Act as “…in case of a resident, the total amount, in 

cash or otherwise, received by or accrued to or in favour of 

such resident, or in the case of a person, other than a resi-

dent, the total amount, in cash or otherwise, received by or 

accrued to such person from a source within the Republic 

…” (our emphasis). The South African courts have con-

firmed that ‘gross income’ was not confined to the receipts 

of money but embraced every form of property (Lategan v 
Commissioner of Inland Revenue 1926 CPD 203, 2 SATC 

16). This position was confirmed in Stander v Commissioner of Inland Rev-
enue 1997 (3) SA 617 (C), where the courts decided that anything that is ca-

pable of being valued in monetary terms (even if it cannot be turned into 

money) will fall within gross income.  

The exchange of one crypto currency into another is a taxable event, and 

the taxing rights of SARS are not limited to the conversion of a Crypto Asset 

into fiat currency. The general principles governing the rules of whether a re-

ceipt is of a capital or revenue nature will be applicable to Crypto Assets, as 

with any other asset. The rules governing the taxing rights on international 

taxation will be applied consistently to Crypto Assets, which will be deter-

mined by the nature of the Crypto Asset (i.e. the sale or exchange of a secu-

rity token deriving its underlying value from immovable property should have 

different tax implications to an exchange token, such as bitcoin being traded 

between two respective parties).  

 

Conclusion 
The global total market value of Crypto Assets is estimated to be around U$2 

trillion. The Rubicon has been crossed and it can no longer be seen as a 

speculative pyramid scheme, but rather technology that should be embraced 

as part of modern-day society. The regulatory authorities must take a position 

on its regulation and create a safer regulated environment for all stakehold-

ers. As for the anti-regulatory anarchist, it is only once regulated that the ac-

tual value of this disruptive technology in financial innovation will truly be 

realised. • 

 

Marais is Director - Tax, Andersen (South Africa).

This article will address some 
regulatory uncertainty sur-
rounding the cross-border 
transfer of crypto assets from 
an exchange control point of 
view, and deal with the tax im-
plications thereof.  
 

Marais
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LAW FIRMS UNDER ATTACK

J O H N  M C  L O U G H L I N

Law firms remain targets of cyber-criminals, largely due to 

the vast amounts of client data, information and money 

that they retain, and the continued refusal by a large num-

ber of law firms to take basic precautions when it comes 

to their cyber security posture. Security posture indicates a 

firm’s overall state of cybersecurity readiness.  

Law firms are not always aware that their networks 

have been compromised and, unfortunately, by the time 

they realise that a breach has taken place, significant 

damage may already have been done.  

It is of concern that in many instances, once the firm is 

aware that it has been attacked, there is little knowledge 

on how to proceed. It is evident that a number of these at-

tacks are swept under the carpet to protect reputations 

and avoid possible repercussions. 

The J2 Cyber Security Centre team has been involved in 

several investigations recently, with at least one new incident per day. There 

are ongoing attacks focused on conveyancing, commercial and criminal at-

torneys, and the attacks are not going to stop. 

Although bond originators are being targeted and conveyancing attorneys 

continue to be a high value target in the criminal attack chain – largely be-

cause they continually receive and make payments on property transfers – it 

is clear that this extends way beyond one field of law. Cyber criminals do not 

discriminate. 

Despite hundreds of thousands of rands being lost each week due to 

successful cyber-attacks, there appears to be little urgency to acknowledge 

the problem and to put in place even the most basic controls. 

Cyber-attackers are patient; they sit quietly in the systems and mail ac-

counts of the attorney, bond originators or clients until the right piece of in-

formation hits. Once cybercriminals are aware of a new transaction, they 

work fast to spread their compromise as wide as possible. These highly 

inter-connected eco-systems across the field are then exploited for maxi-

mum gain.  

Cybercrime and cyber risk are real, and the potential for a successful cy-

berattack is highly probable if networks are not secured. Executives, busi-

ness owners or principals can no longer be surprised when cyber-attacks 

occur.  

Cyber resilience is surprisingly easy to achieve; stop impersonations, se-

cure sensitive communications and prevent inbound and web based attacks 

that go hand-in-hand with a securely configured cloud email, data and 

backup solution, and create awareness. Simple, practical and affordable so-

lutions are available to secure gateways, gain internal visibility and deploy a 

simple secure channel for communicating confidential information. • 

 

Mc Loughlin is CEO of J2.

Law firms are not always 
aware that their networks 
have been compromised and, 
unfortunately, by the time 
they realise that a breach has 
taken place, significant dam-
age may already have been 
done. 

Mc Loughlin

THE CYBERATTACK ECLIPSE
S A M I S H A  B H A R T U

The cybercriminal uses the internet to facilitate traditional crimes such as illicit 

drugs, and human trafficking, as well digital crimes like intellectual property 

theft, cryptocurrency theft and identity theft. The consequences of cybercrimes 

have economic, public health and national security implications. July saw a cy-

berattack on Transnet, and most recently, on the Department of Justice and the 

South African Space Agency. It has become clear that cybercrime is becoming 

more prominent where an organisation’s functionality is eclipsed for a period.  

 

The Motive  
In most instances, the motivation for cybercrime is financial gain. There are 

some groups that fight for a cause and are called hacktivists – an example is 

the Julian Assange movement. In some instances, the hacker does not de-

mand any ransom and the motive behind the hacking is to accept a chal-

lenge, to boast or exhibit skills within the cyber community.  

Culturally, we have seen that hacking is prevalent in countries where 
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people are skilled with computers and where jobs are not plentiful. There 

was no demand for ransom in the recent cyberattacks in South Africa, 

but they fall within the ambit of Distributed Denial of Service attacks. 

Transnet was in a panic, and so were those who depend on the services 

of the port for trade, especially after the insurrection in July 2021.  

 

The actors   
The internet allows cybercriminals to hide behind a veil of anonymity, 

which allows cybercrimes to be committed globally. The lack of cross bor-

der treaties for data sharing, use of cloaking to hide identities, and volatile 

data that can be erased if not gathered promptly, make tracking the origin 

of the hacker very difficult.  

An example is the Stuxnet worm that was introduced to Iranian nuclear 

facilities through a thumb drive. Forensic intelligence should have identi-

fied the source of the weapon, but were not able to.  

Both the Department of Justice and the South African National Space 

Agency (SANSA) were attacked on 6 September 2021, but no ransom was 

demanded. A group called the CoomingProject claimed responsibility for 

the SANSA attack. 

The laws that govern cybercrimes 
Promulgating international laws for cybercrimes is challenging. Legal sys-

tems are differentiated by different cultural norms, and some states are 

more digitally advanced than others.  

On 1 June 2021, the legislature birthed the Cybercrimes Act (19 of 

2020) which, together with the Protection of Personal Information Act (4 of 

2013), is intended to be South Africa’s arsenal to fight cybercrime.  

Chapter 4 of the Cybercrimes Act describes how South African authori-

ties should conduct investigations and entails how evidence must be col-

lected, shared and preserved. This is a breakthrough provision since, 

previously, the lack of definitive legislation delayed and hindered cyber-

crime investigations.  

The Cybercrimes Act places great responsibility on the South African 

Police Service (SAPS) to lead and conduct cybercrimes investigations. 

In addition, the SAPS must establish, operate and maintain a central 

point of contact to report cybercrime. Although the idea of a single 

point of contact is to be applauded, a short supply of experience and 

knowledge on cybercrime within the SAPS may pose a challenge in ap-

plying the Act.  

Geographic borders that exist in the real world do not exist in the cyber-

world. Chapter 5 of the Cybercrimes Act allows other states to apply to 

South African Courts for cooperation. Some lawyers have expressed con-

cern that this could prove controversial if it is interpreted as a breach of 

South African sovereignty.  

 

The Common Law 
Since the COVID-19 pandemic, we have witnessed the celebration of the 

Force Majeure clause. The provision was previously considered a tradi-

tional boilerplate clause, but is now used more than before. Force Majeure 

translates to an act of God, an act of uncontrollable nature. The question 

then arises, can this clause be applied to cyberattacks, since a cyberat-

tack is not controllable. 

Transnet triggered the Force Majeure clause for two 

weeks when their system was eclipsed by a cyberattack, 

which allowed for the suspension of fulfilling contractual 

obligations without extinguishing the obligation.  

The requirements for invoking Force Majeure are an 

impossibility to perform due to an act that is not possibly 

foreseeable or the fault of either of the parties. The act 

must be absolute, rather than probable, and the impossi-

bility to perform must be measured by a reasonable man 

standard.  

 

Conclusion  
As the world moves toward rapid digitisation, there is an 

increased risk of cyberattacks. Organisational struc-

tures and protocols must be exercised with utmost disci-

pline. Regardless of the size of the firm, employees 

must constantly be made aware of cyberattack red 

flags. The Law Society has recommended commercial cyber insurance 

for practising attorneys.  

We must remain cognisant of the laws and internet as an omnipresent 

body everywhere in its Ying and Yang forms when going about our daily 

routines. • 
 

Bhartu is a Consultant to Jajbhay Attorneys. 

 

An Interpol report in 2020 found South Africa had suffered around $157 

million in economic losses due to cyberattacks. In July, Interpol’s Secre-

tary General, Jürgen Stock, called for police agencies worldwide to form a 

global coalition with industry partners to prevent a potential ransomware  

pandemic.  - Ed. 

We must remain cognisant of 
the laws and internet as an 
omnipresent body every-
where in its Ying and Yang 
forms when going about our 
daily routines. 

Bhartu
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SMART CONTRACTS

L E S A I  S E E M A

In 1994, lawyer, cryptographer and Bit Gold creator, Nick Szabo coined the 

term, “smart contract”. Szabo pioneered smart contracts in an effort to, inter 

alia, advance classic contract law in order to formalise ‘digital cash’ and on-

line business relationships in a free market economy.  

 

What is a ‘smart contract’?  
Smart contracts are computer code used to create self-executing transac-

tions that do not require any third party involvement, and are stored on what 

is known as a “blockchain”. Smart contracts are unique, as they are im-

mutable (once created, the contract can never be changed). Smart contracts 

essentially reduce the need for trusted intermediaries, by executing an agree-

ment automatically, provided that predetermined conditions are met.  

To understand smart contracts better, we have to understand the underly-

ing technology that enables them: blockchain. In essence, a blockchain is a 

shared and trusted ledger of transactions, where immutable and encrypted 

copies of information are stored in ‘information blocks’, linked in a chain-like 

manner, thus creating a blockchain.  

Blockchain technology has many varied uses and can facilitate many func-

tions. It is particularly effective in three ways:  

• It stores rules; 

• it verifies rules ; and 

• it self-executes on the rules.  

 

The archetype  
One example of a smart contract is a vending machine. Suppose that you 

would like to have a Bar One. You go to the nearest vending machine and see 

that on shelf G4, there is a Bar One for ten rand. You insert a twenty rand 

cash note into the machine and press G4.  

At the most basic level, what happens then is that the machine will decrypt 

the cash note against the code entered. It will detect, inter alia, the size, value 

and authenticity of the note and then divert it to the correct cash slot. It will 

calculate how much change is due, ensure that the spiral at shelf G4 moves 

around enough to release only one Bar One, and complete the transaction. 

The vending machine has rules stored within it that are unalterable – it can 

verify those rules and self-execute them if predetermined conditions are met.  

 

Practical consideration 
Smart contracts are written using cryptography. At a basic level, storage on 

blockchain will look something like this: 

This means that those who wish to rely on this technology will require a 

new skill – coding. 

One can, of course, outsource the coding function to a qualified software 

developer; however, this would mean that you have very 

limited understanding in respect of the transactions you fa-

cilitate, you would need to take on the extra costs of a de-

veloper, and potentially lose out on the benefits of using 

blockchain technology in your practice.  

One example of the benefit that legal practices can de-

rive from blockchain technology relates to storing informa-

tion on the ledger. Clients’ confidential records can be 

encrypted and stored on the ledger with access only by a 

virtual key. These records can never be lost, as they are en-

crypted onto the distributed ledger.  

  

Smart property 
Suppose you wish to buy a home. Traditionally, once an 

agreement of sale is signed, you would approach an attor-

Smart contracts are com-
puter code used to create 
self-executing transactions 
that do not require any third 
party involvement, and are 
stored on what is known as a 
“blockchain”. 

Seema
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ney, fill in mandates, onerous fee agreements and complete a Financial Intel-

ligence Centre Act form. The attorney/conveyancer would then attend to con-

sidering the suspensive conditions of the offer to purchase.  

Where the sale is not a cash sale, the registration of a mortgage bond 

would have to be dealt with, along with the associated guarantees. The con-

veyancer would get clearance figures from the council, obtain a clearance 

certificate, and lodge everything with the Deeds Office.  

If the purchase price is over a R1 million, a SARS transfer duty is 

payable within six months from the date of acquisition. If this is not done, 

interest will be calculated at 10% per annum for each completed month’s 

receipt on the appropriate scale. Where it is a sectional title scheme, levies 

payable to the Body Corporate need to be accounted for. In other words, 

there are many hoops and intermediaries to go through, and the costs 

involved are significant.  

If all forecasts hold true, the future looks like this:  

You will embed your contract onto the blockchain/ledger, transfer the re-

quired amount of currency and necessary documentation. The smart con-

tract will validate the conditions/rules and generate a digital receipt that is 

stored on the ledger.  

If payment has been made in full, but the seller has not provided access 

to the property, the contract will automatically refund the money. Where both 

money and access have been provided, they will be held until the execution 

date when they will be passed over to the respective parties. The transfer is 

essentially self-executed, provided the conditions are met. 

 

Immutable nature  
The immutable nature of smart contracts has often been used as criticism 

against their use. Consider the vending machine example. Suppose your 

snack has not been released or is stuck in the machine after having followed 

all purchase instructions. Modern vending machines have infrared beams at 

the bottom and next to the out-tray that are triggered by the snack. If your Bar 

One does not pass through the beams, the machine will turn the spirals a fur-

ther 360 degrees and realise another Bar One. Thus, vending machines have 

been adapted to ensure you always receive your snack. Similarly, smart con-

tracts can have alternatives embedded in them. These can be used to ac-

count for the ‘if and then’ situations.  

 

Conclusion 
One thing is certain, smart contracts are here to stay, and for good reason. 

They not only transcend the notion of contracting, but represent a new dawn 

of business relationships. The smart contract, inter alia, allows us to solve 

unanswered questions, such as the transfer of synthetic assets, which are 

essentially a combination of tokenised securities and asset derivatives. Multi-

plex payment systems can be facilitated. An example of this is the transfer of 

the Argentine soccer star Lionel Messi from Football Club Barcelona to Paris 

Saint-Germain Football Club. Messi’s contract included payment in cryptocur-

rency, more specifically PSG Fan Tokens. These ‘tokens’ allow for voting 

rights, access and all kinds of benefits. These can become everyday features 

built into smart contracts. Smart contracts will ultimately change how we ex-

change value and how we deal with our ‘offline’ assets. It may very well be 

that code will be law. • 

 

 

Seema is a Candidate Attorney at Schindlers Attorneys. The article was 

signed-off by Heather Kemp, a Senior Associate. (Thanks go to Danmari 

Duguid of Schindlers Innovations).

APPLICATION OF MATRIMONIAL  
PRINCIPLES WHEN RETIREMENT  
BENEFITS ARE RE-INVESTED
C L E M E N T  M A R U M O A G A E

In South Africa, civil and customary marriages, as well as civil unions, are cur-

rently the only forms of intimate relationships that automatically attract legal 

rights and obligations accorded by the law. These forms of intimate relation-

ships also attract legal consequences when they dissolve. Those who are 

party to ‘… unmarried intimate relationships have very few legal rights, except 

for the occasional cases granting rights to share in partnership assets on the 

basis that the partners had concluded tacit partnership agreements’ (South 

African Law Reform Commission ‘Single Marriages Statute’ Project 144: 

Issue Paper 35 (31 August 2019) 12). 

The invariable consequences of marriages and civil unions are well recorded, 

chief among them being the reciprocal duty of support that each spouse owes 

the other based on the need of the financially weaker spouse, and the finan-

cially stronger spouse’s ability to provide financial support. Marriages in commu-

nity of property have been described as universal economic partnerships where 

all the spouses’ assets and liabilities are merged in the joint estate owned by 

both spouses in equal, undivided shares (H R Hahlo: The South African Law of 
Husband and Wife 5ed (1985) 157-158). Once a joint estate is created, both 

spouses have the same powers to bind and manage the assets thereto and 

have the same right to dispose of such assets (Vukeya v Ntshane and Others 
(518/2019) [2020] ZASCA 167 (11 December 2020) para 32).  

Section 15(1) of the Matrimonial Property Act (88 of 1984) (MPA) ‘… em-

powers spouses married in community of property to perform juristic acts that 
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relate to the joint estates without the consent of their other spouses’ (C Maru-

moagae ‘Deprivation of Retirement Benefits on Divorce through Living Annu-

ities in South Africa’ (2021) African Law Journal 1 at 13). However, s15(2) of 

MPA provides a list of transactions that spouses cannot perform on their own 

without the written consent of their spouse. It is disappointing that courts and 

retirement funds have not yet determined the extent to which s15(2) plays a 

role when retirement benefits of members married in community of property 

accrue to them while still married to their spouses. This article seeks to exam-

ine whether such members have discretion, irrespective of their marriages in 

community of property, to decide unilaterally how their accrued retirement 

funds should be invested. It highlights the prejudice that appears to be taking 

place in practice, where retirement fund members whose retirement benefits 

accrued to them, unilaterally decide to invest the benefits either in living annu-

ities or retirement annuity funds and, soon thereafter, divorce their spouses or 

die. It evaluates whether it is sound that members should unilaterally decide 

what should happen to their accrued retirement benefits. Further, that the 

only point of reference should be the rules of their funds, regardless of the 

marital status and regime applicable to their marriage.  

I previously highlighted the prejudice to the non-member spouses that re-

sults when member spouses’ benefits accrue to them and decide to purchase 

living annuities and later divorce their spouses, and there is no need to ad-

dress this issue again in this article (Clement Marumoagae Clement Marumoa-

gae ‘The need for legislative intervention regarding living annuities purchase 
through retirement benefits when spouses are divorcing’ 
(2021) 84 THRHR 37-52  and ‘Living annuities and divorce: 

Are non-member spouses being deprived of accrued retire-

ment benefits?’ without prejudice June 2020 50-51).  

The issue that is yet to be addressed is the conundrum 

that results where member spouses invest their retirement 

benefits in funds approved by their retirement funds, which 

are usually retirement annuity funds, and die soon there-

after. Usually, at the time when the instruction to make 

such investment is made, the board will only have regard to 

what is contained in the rules of its fund, which makes pro-

vision for the requested transfer and re-investment of ben-

efits to the retirement annuity fund. In practice, the board 

will usually seek the member’s instruction to transfer their 

accrued benefits, which will be implemented in accordance 

with its rules without serious regard to the member’s mari-

tal status and the marital regime applicable to the member’s marriage. What 

is not clear from decided cases is whether when the board implements the 

instruction, it is obliged to have regard to the member’s marital regime and, 

in particular, s15(2)(c) of the MPA. In other words, the extent to which retire-

ment funds must consider matrimonial principles when effecting members’ 

instructions to invest their accrued retirement funds with approved funds is 

not clear. This is particularly so when such investments have the practical ef-

fect of either preventing the accrued benefits ‘from accruing to the spouses’ 

joint estate’ or if they accrued into the joint estate, of removing them without 

the written consent of the non-member spouse.  

By marrying in community of property, the member spouse reconciled 

him/herself with the idea that all the patrimonial assets and interest of the 

marriage will be co-owned in undivided shares with the non-member spouse, 

and this includes accrued retirement benefits (V v V (3389/2017) [2020] ZA-

GPPHC 154 (4 March 2020) para 4 & 5). In De Kock v Jacobson 1999 (4) SA 

346 (W) at 349G, the court held that ‘[t]he question then remains whether 

the right to the pension is part of the community of property. There is, to my 

mind, no reason in principle why the accrued right to the pension should not 

form part of the community of property existing between the parties prior to 

the divorce’. But most importantly, the court was of the view, in line with the 

approach in Clark v Clark 1949 (3) SA 226 (D), that the member’s interest in 

retirement benefits which had not yet accrued formed part of the joint estate 

(at 350). In Commissioner for Inland Revenue v Nolan's Estate 1962 (1) SA 

785 (A) at 791C - E, Hoexter ACJ (as he then was), opined that the member’s 

retirement benefit constitutes:  

‘… a joint annuity during the lifetime of the deceased and his wife be-

cause, by virtue of their marriage in community, it is payable to them jointly 

until either of them dies, and it is a survivorship annuity because the right of 

the first dying to his or her half of the annuity accrues to the survivor'.  

These sentiments were quoted with approval by the Supreme Court of Ap-

peal in C M v E M 2020 (5) SA 49 (SCA) paras 35, 36 and 37. In short, this 

entails that the retirement benefits which accrue to member spouses who 

are married in community of property also accrue to their joint estates. Simi-

larly, the rights or interest that member spouses, whose marriages are in 

community of property, have in unaccrued retirement benefits also form part 

of their joint estates and thus fall to be shared with their non-member 

spouses. Based on these authorities, it is not clear why retirement funds, 

when retirement benefits accrue to their members, do not involve member 

spouses when decisions on how such benefits should be reinvested are 

taken by members. The authorities referred to thus far seem to suggest that 

non-member spouses should be involved to preserve their rights at the time 

that accrued retirement funds are re-invested with living annuities, to in turn 

preserve their rights should divorce proceedings be instituted later on. They 

The invariable consequences 
of marriages and civil unions 
are well recorded, chief 
among them being the recip-
rocal duty of support that each 
spouse owes the other based 
on the need of the financially 
weaker spouse, and the finan-
cially stronger spouse’s ability 
to provide financial support. Marumoagae
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should also preserve their rights when retirement benefits are reinvested 

with retirement annuity funds should member spouses, thereafter, die.  

In fact, it appears that s15(2)(c) of the MPA dictates that once retirement 

benefits have accrued and members are required to instruct their funds 

where to transfer their benefits, written consent should be sought from non-

member spouses to effect such transactions. Section 15(2)(c) of the MPA 

provides that: 

‘… a spouse shall not without the written consent of the other spouse—

alienate, cede or pledge any shares, stock, debentures, debenture bonds, in-

surance policies, mortgage bonds, fixed deposits or any similar assets, or any 

investment by or on behalf of the other spouse in a financial institution, form-

ing part of the joint estate’. 

In terms of this provision, neither of the spouses can act independently to 

remove any of the assets from the joint estate without the written consent of 

the other spouse. In terms of this provision, the removal of assets can be ef-

fected through alienation of property, cession of rights or burdening any asset 

within the joint estate with security in favour of a third party. In Visser v Hull 
and Others 2010 (1) SA 521 (WCC) para 5, the court held that ‘… the ambit 

of section 15 should be interpreted as intended to protect the one spouse 

against the illicit selling or alienation of property forming part of the joint es-

tate by the other spouse who does that without the knowledge and/or con-

sent of the innocent spouse’. By unilaterally investing retirement benefits for 

his sole benefit in a living annuity without the other spouse’s consent, the 

member spouse effectively alienates such benefits from the joint estate. 

These benefits will effectively be owned by the insurers that sold the living 

annuities and will not be capable of being divided and shared should the par-

ties divorce (ST v CT 2018 (5) SA 479 (SCA) para 108).  

Similarly, I am of the view that when the member spouse who is married in 

community of property invests accrued retirement benefits with a retirement 

annuity fund without the non-member spouse’s written consent, the conduct 

amounts to alienation of property. Section 1 of the Alienation of Land Act de-

fines the term to ‘alienate’ in relation to land to mean to ‘… sell, exchange or 

donate, irrespective of whether such sale, exchange or donation is subject to a 

suspensive or resolutive condition’. This definition clearly refers to the legal 

abandonment of rights on the property that is being alienated by the person 

who has legal authority to divest him/herself of such rights. The Legal Informa-

tion Institute describes alienation of property as the ‘… process of a property 

owner voluntarily giving or selling the title of their property to another party’ 

(https://www.law.cornell.edu/wex/alienation). If this description is accurate, 

then in the context of a joint estate, both spouses – as co-owners of all the as-

sets and interests in accrued benefits – should voluntarily give away their title 

to any property that is removed from the joint estate. It appears that it may be 

unlawful for member spouses to be the only spouses who relinquish joint es-

tates’ titles in accrued retirement benefits.  

In Naidoo v Discovery Limited and Others [2018] JOL 39960 (SCA) para 

16, the SCA held that ‘[s]ection 15(2)(c) of the Act creates an exception to the 

general rule by prohibiting a spouse married in community of property from 

alienating an asset in the joint estate without the written consent of the other 

spouse’. Section 15(2)(c) of the MPA clearly prohibits the alienation of assets 

of the joint estate by one spouse through investment in financial institutions 

without the written consent of the other spouse. Retirement annuity funds 

rest with investment financial institutions, which means that, should the 

member spouse die, the invested benefit will be distributed in accordance 

with the discretion of the boards of such funds in terms of s37C of the Pen-

sion Funds Act (24 of 1956) (see Fundsatwork Umbrella Pension Fund v 
Guarnieri and Others 2019 (5) SA 68 (SCA) para 5, and the writer’s article, 

‘The weight accorded to the wishes of deceased retirement fund members 

when distributing death benefits in South Africa: Do such members have 

freedom of testation?’ (2018) 30 SA Merc LJ 115 at 129-130). 

Once the accrued retirement benefit is invested with the retirement annu-

ity fund, the undivided share of the non-member spouse will effectively be 

disregarded. The entire benefit will be taken as the sole property of the de-

ceased member spouse and will be distributed to all the heirs. The deceased 

beneficiaries will also receive the portion that the non-member spouse ought 

to have received as a co-owner of the joint estate. This despite the fact that 

the deceased’s beneficiaries will not be obligated to contribute to the pay-

ment of the deceased estate’s debts in the same manner that the non-mem-

ber spouse will be, in accordance with the spouses’ marital regime.  

Effectively, these beneficiaries will then also become the heirs of the non-

member spouse while she is still alive. It is important for courts to note that 

the non-member spouse should not be a beneficiary to the accrued retire-

ment benefits which have been invested with the retirement annuity fund. I 

am of the view that non-member spouses should never be made beneficia-

ries of benefits they co-own in undivided shares, due to the applicable matri-

monial property systems in their marriages. To the extent to which the law 

allows this, they are being robbed of what they are entitled to as spouses, not 

as beneficiaries. This is the conundrum to which our courts have not thor-

oughly applied their minds. I submit that this is a practical issue that needs 

legislative intervention because of the prejudice suffered by non-member 

spouses, most of whom are women. It is crucial that the courts, and failing 

which, the legislature, thoroughly examine the applicability of matrimonial 

principles when retirement fund benefits accrue to member spouses. It is at 

this stage that potential benefits, which constitute part of the joint estates 

from which non-member spouses should benefit as spouses married in com-

munity of property, are effectively taken away from them. This prejudice is 

often realised on divorce or death of member spouses.  

In conclusion, if, as was held in Jacobson, retirement benefits accrue to 

the joint estate of parties married in community of property, or as was held in 

Clark, the interest in unaccrued benefits forms part of the community of 

property, I submit that any unilateral act by a member spouse that removes 

such benefit or interest from the joint estate will amount to the alienation of 

the benefit or interest. To the extent that the non-member spouse did not pro-

vide written consent to such alienation of property, such transactions should 

be declared invalid, and the alienated asset or interest should be brought 

back into the parties’ joint estate. • 

 

 Marumoagae is an Associate Professor, University of the Witwatersrand 

and a practising attorney at Marumoagae Attorneys Inc.
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CONSTITUTIONAL COURT’S LANDMARK  
RULING ON ADOPTED CHILDREN INHERITING 
FROM A TRUST
H E N R Y  S T U B B I N G S

When Dulcie Harper launched legal action to ensure that her two adopted chil-

dren would inherit from their grandfather’s trust, just like his other grandchil-

dren, very few lawyers would have put money on her success. 

Long established law and precedent were firmly against her. Key among 

these was the 1937 Children’s Act, still in force during 1953 at the time that 

the grandfather, Louis John Druiff, finalised a trust deed setting out how his 

money would be inherited by his descendants. This law said 

that adopted children could not inherit unless a will specifi-

cally indicated that they were to be included as beneficiaries. 

Druiff did not make it clear that his adopted grandchildren 

were to inherit. Quite the opposite, it seemed.  

As far as the outcome of Harper’s legal action was con-

cerned, the sceptics appeared correct. Her high court appli-

cation failed. So did her appeal to the Supreme Court of 

Appeal (SCA) in Bloemfontein. After that, though Harper had 

died by this time, her children tried a final time and chal-

lenged the SCA decision in the Constitutional Court (CC). 

When the CC delivered its decision earlier this year, it was 

obvious that the issue had deeply divided the justices. Five 

out of nine (and so the slenderest of majorities) supported 

the view that the provisions of the Children’s Act applied, but 

that despite these provisions and the weight of other law 

quoted and followed by the high court and the SCA, the adopted children 

should inherit.   

Four judges (including the Chief Justice Mogoeng Mogoeng) supported two 

different minority decisions. Given that the outcome was so close – five to four 

– it is clear that the majority view, turning established legal views upside down, 

was a close-run race.  

How did the five justices reach this conclusion? And what did they find to 

counter the heavy weight of law and precedent pulling in the opposite direction? 

Justice Nonkosi Zoliswa Mhlantla, permanently appointed to the CC in 

November 2015, wrote the lead decision in the case. One of the three prelimi-

nary questions she needed to resolve was whether to condone the application 

for leave to appeal against the SCA decision, given that it was brought several 

months late.  

Lawyers for Harper’s children explained that after her death, the executor of 

her estate decided not to appeal further. The children wanted to make a last at-

tempt at the CC, but they did not have the money. Eventually, they were able to 

obtain legal aid funding to bring the case, but finalising representation caused 

some delay. Mhlantla held that the delay had not caused any prejudice, and 

that the explanation was reasonable. This section of the judgment is also inter-

esting because it shows that even the executor of Harper’s estate held no hope 

of the matter being successful in the Constitutional Court. 

A month before the case was argued, the Court heard that one of Harper’s 

two children had died and, as the second preliminary question, the co-execu-

tors of his estate successfully asked that they be substituted as applicants in 

the matter instead.  

The last preliminary question was whether it was in the interests of justice 

for the CC to hear the matter. Mhlantla said that the court should give its opin-

ion because the case involved some important issues, among them that this 

was the first time the CC had been asked to consider whether excluding 

adopted children from the benefits of a ‘testamentary instrument’ (in this case 

a trust deed) amounted to unfair discrimination. 

She examined the Children’s Act and the grandfather’s trust deed and con-

cluded that Harper’s two adopted children were excluded and could not benefit 

from the trust. 

But that was not the end of the matter; it was still open for the court to find that, 

because it excluded adopted children, the trust deed was ‘contrary to public policy’. 

Lawyers for the two children argued that if the trust deed, properly inter-

preted, meant that they were excluded from benefitting, then their constitu-

tional rights, particularly rights to equal treatment, were infringed. The trust 

deed should instead be interpreted in a way that ‘promotes the spirit … and ob-

jects of the Bill of Rights’, and that does not discriminate against adopted chil-

dren on the basis of their birth and status, as it had for so long in the past. 

The other respondents in the case – grandchildren and some great-grandchil-

dren (descendants of grandchildren who had died) – disagreed. They quoted the 

long-established rule that there is ‘no right to inherit’, and said that the funda-

mental right to ‘freedom of testation’ ranked no lower than the right to equality. 

When Dulcie Harper launched 
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True, said Mhlantla, freedom of testation is a key principle and someone 

making a will is allowed to dispose of assets ‘freely’ – except where the law re-

stricts this freedom. And one of these restrictions is that clauses ‘contrary to 

public policy are unenforceable.’ 

The CC had already intervened in a case (Minister of Education and Univer-
sity of Cape Town v Syfrets Trust N.O. and the Master of the High Court 
(2544/04) [2006] ZAWCHC 65; 2006 (4) SA 205 (C); [2006] 3 All SA 373 (C); 

2006 (10) BCLR 1214 (C) (24 March 2006) (2544/04) [2006] ZAWCHC 65; 

2006 (4) SA 205 (C); [2006] 3 All SA 373 (C); 2006 (10) BCLR 1214 (C) (24 

March 2006), involving a public charitable trust (Scarbrow Bursary Fund Testa-

mentary Trust) that awarded bursaries to students. Because the bursary could 

be awarded only to students of ‘European descent’, excluding also Jewish and 

female students, the CC decided that the provisions were contrary to public pol-

icy and unenforceable. 

But in this case, a private trust was involved, and because it was private, 

Mhlantla held that the grandfather’s freedom of testation ought to be inter-

fered with as little as possible.  

But still, she wrote – and at this point, the likely outcome becomes clearer – 

even provisions of private trusts could not be enforced if they are contrary to 

public policy. ‘The private and public divide in trust law does not mean that a 

court is permitted to countenance any kind of unfair discrimination in a trust 

simply because it is considered private.’ 

The key question, she said, was whether excluding adopted children 

amounted to ‘unfair discrimination’ in the trust deed. The trust deed referred to 

biological descendants only, and thus differentiated based on ‘birth’ between 

biological and adopted descendants. Like children ‘born extra-maritally’, 

adopted children were stigmatised and suffered an impairment of dignity. 

It was the first time that the CC had recognised that discrimination based on 

birth also referred to adopted children, but there was international law and deci-

sions from foreign jurisdictions that pointed in this direction as well, said Mhlantla. 

She wrote that a child’s recognition as a full part of an adoptive family was 

tied to that child’s right to dignity. Not being treated as a full part of a family be-

cause of being adopted ‘stifled’ the right to dignity, and allowing adopted chil-

dren to be discriminated against on the grounds of their ‘birth’ undermined the 

purpose of adoption and infringed the dignity of those children. 

Adopted children tended to experience a pattern of discrimination that 

made them a ‘vulnerable group’, with their dignity negatively affected just be-

cause of their ‘adoptive status’. A trust deed that excluded adopted children 

thus unfairly discriminated against them ‘on the basis of their birth’ and so was 

‘contrary to public policy and unenforceable’. 

The bottom line? The grandfather’s bequest should be implemented as 

though the exclusion of adopted children did not exist, and the adopted chil-

dren should be given their share of the trust capital. 

For the families involved in this case, the outcome will be significant. But does 

it have any broader impact, particularly since the Children’s Act has been 

amended and the law no longer permits discrimination on the grounds of adop-

tion? Yes, it does. Most immediately, it has helped raise awareness of residual so-

cial discrimination experienced even today, by people who have been adopted. 

The outcome also seems to indicate that there has been a significant shift 

in the way that the highest Court approaches trusts and wills. In the past, the 

Court seemed more reluctant to develop grounds based on public policy that 

would allow long-entrenched aspects of the law of private property to be dis-

turbed. In particular, the right of someone to dispose of property as they wish 

has been affected by the way that the court handled this case. This aspect of 

the decision, in particular, could have far-reaching consequences.  

But the decision should also encourage people who believe that they have 

been unfairly discriminated against via some official or legal instrument to con-

sider a legal challenge. Just because there is a long tradition of accepting dis-

crimination does not mean that the apex court will find that it should continue. 

The willingness of the highest court to think broadly and, in this case, out of the 

box, should encourage a rethink of any practice that diminishes the dignity of a 

person or group. • 
 

Stubbings is a Consultant at Herold Gie’s Trust Attorneys. 

COMBATTING CRIME THROUGH THE  
ANTI-MONEY LAUNDERING AND COUNTER 
TERRORIST FINANCING MEASURES
M O N I C A  W U

The high crime rate in South Africa constitutes a serious threat to society, the peo-

ple and the economy. More than half of all reported crimes in South Africa are pro-

ceeds-generating crimes, which violate citizens’ lawful rights and livelihoods. 

Money Laundering (ML) plays a central role in this. It is how all these crimes 

converge. Criminals disguise the illegal origin of their “dirty funds”. This activity 

not only rewards criminals and others in the participation framework with the 

proceeds of the criminal activity, but also gives them freedom to utilise them in 

either the illicit or the licit economy. More importantly, they generate capital to 

fund further crime, thus resulting in a vicious circle of building the criminal, or il-

licit, economy, competing with the licit economy. 

In the case of Terrorist Financing (TF), illicit money flows are disguised using 

similar techniques to money laundering. The difference is that the origin of 

funds is not necessarily illicit, while the purpose is always criminal and harmful. 

Despite not having any serious terror attacks in recent years, South Africa is not 

immune to the threat of terrorism and related funding activities in the region, 

especially considering its role as a financial hub of the Southern African region. 
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To combat crimes in South Africa, it is essential to protect 

the economy from being abused by criminals laundering illicit 

proceeds, or from financing further criminal plans. However, at 

this point, Anti-Money Laundering and Counter Terrorist Financ-

ing (AML/CTF) are not understood as measures to stop crime 

and terrorism in South Africa. Most sectors and entities, except 

for larger banks, are limited to compliance with minimum legal 

requirements. For example, they may rate a Politically Exposed 

Person (PEP) as a high risk customer, but not understand and 

mitigate the ML/TF risks to which  they are exposed at an insti-

tutional level, e.g. other higher risks associated with customers, 

services, geographic areas or transactions. Therefore, despite 

recent Financial Intelligence Centre (FIC) Act changes regulat-

ing the implementation of the risk-based approach, AML/CTF 

rule-based compliance remains the predominant approach 

taken by many accountable institutions in South Africa.  

This led to the negative results obtained in the Financial Action Task Force 

(FATF) Mutual Evaluation on South Africa. The country is compliant or largely 

compliant with only 20 of the 40 FATF recommendations. Consequently, South 

Africa has been granted 18 months in which to improve its current weak 

AML/CTF status to avoid being included in the FATF list of “Jurisdictions under 

Increased Monitoring”, also commonly known as the FATF grey list. 

How can we improve our AML/CTF implementation in line with FATF recom-

mendations in such a limited period, and most importantly, protect our econ-

omy from the criminal economy? The commitment of every stakeholder in this 

economy, from both the private and public sector, is required for us to work to-

gether to implement risk-based compliance and construct a trustworthy 

ecosystem, in terms of AML/CTF. 

 

High-level steps to be taken by private sector entities:  
1. Ensure legal compliance with all applicable AML/CTF obligations. 

2. Transition into risk-based compliance by having a proper understanding of 

inherent ML/TF risks at sector and institutional level, as well as of the differ-

ent ML/TF schemes to which one might be exposed. In response, design 

and implement adequate risk mitigating measures. 

3. Monitor residual ML/TF risks and detect suspicious activities to be reported.  

4. Go beyond legal obligations and collaborate actively with the authorities and 

other private sector entities to share knowledge and information to fight 

against crime. 

 

Further actions that may be taken by regulators responsible for 
AML/CTF compliance following FATF requirements, impacting on 
private sector entities: 
1. Regulators may define national AML/CTF strategies as priorities for different 

public sector bodies. This could lead to private entities being required to col-

laborate to achieve such priorities and to be supervised in a more unified 

and coordinated way across different sectors. 

2. Regulators may enhance the existing procedures to assess the ML/TF risks 

at national, sector and entity level. This may require private entities to pro-

vide further information and data regularly for the purpose of risk analysis. 

3. Regulators may expand the current scope of accountable and reporting en-

tities to further higher ML/TF risk entities, and to enhance the existing  

range of AML/CTF obligations imposed. 

4. Regulators may provide further guidance to institutions on the implementa-

tion of the risk-based approach, which would facilitate the understanding of 

ML/TF risks by different entities, while strengthening the associated require-

ments of institutional risk assessment and risk mitigation. 

5. Regulators might consider adjusting the current supervisory actions, per-

form risk-based supervision and enforcement actions by prioritising entities 

and areas of higher risk, having adequate supervisory scoping and proce-

dures commensurate with the specific institutional risk, and imposing pro-

portionate and dissuasive sanctions or remedial actions. This would lead to 

the intensified supervisory and enforcement actions in different sectors 

subject to the current AML/CTF regime. 

 

The achievement of a trustworthy ecosystem in AML/CTF has challenges 

and difficulties as the risk-based approach is recent in South Africa, and most 

entities lack the necessary knowledge and experience. Consequently, it is im-

portant to source adequate skilled professionals with sufficient understanding 

and knowledge of different ML/TF schemes, the business model, sector risks 

and vulnerabilities, the different risk factors to be considered at institutional 

level, and how to mitigate them through the design of appropriate controls. It is 

also recommended that professionals or firms having international reach and 

experience take reference from jurisdictions with a longer history in risk-based 

approach implementation, and learn from their best practices and solutions. 

South Africa has as a long road ahead in the implementation of effective 

AML/CTF measures to build a trustworthy economic ecosystem, which is key to 

fighting crime proactively. As the Roman philosopher Seneca said, “Who does 

not prevent the crime, supports it.” It is the responsibility of every institution to 

proactively prevent crime, to make South Africa a safer place. • 
 

Wu is a Manager, Anti-Money Laundering & Sanctions specialist, Forensics, 

with KPMG Services.
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The future of work
J A C Q U I  R E E D

HSF conducted a similar survey in 2019, and the accompanying report 
revealed that it was clear to employers that hybrid work, cyber-related risks, 
digital monitoring, surveillance of staff and corporate social responsibility were 
all growing trends within the workplace that could trigger employee activism.  

With the start of the COVID-19 pandemic at the beginning of 2020, 
the trends identified in 2019 were magnified, and other related trends have 
now emerged, namely ESG and stakeholder capitalism, and employee well-
being and rights under a hybrid working model.  

Employee activism is an important issue for employers, as it is seen to 
constitute a significant risk to an employer’s reputation in the market. The 
report reveals that only 37 percent of employers see employee activism as a 
positive force for change, whilst 94 percent of employers have measures in 
place to control or restrict employees’ actions.  

Many employers are also in the process of introducing initiatives that 
will have a profound impact upon the employment relationship, including 
measuring output rather than hours worked, introducing digital tools to 
measure employees’ wellbeing, and differentiating pay between remote and 
office-based employees.  

 
Employee activism  
While the COVID-19 pandemic has certainly brought issues which were 
emerging in the workplace into sharp focus, the pre-pandemic workplace 
was not an entirely benign environment. The 2019 survey showed the dis-
ruptive effect of automation, the growing levels of work-related activism 
across the globe, and the role of social media as a powerful megaphone for 
workplace issues. The potential flashpoints for activism highlighted then – 
diversity, the treatment of contract workers, the pressure on companies to 
‘do the right thing’ not only for their employees and customers, but for wider 
society – have, if anything, grown more intense over the past two years.  

 
How the world has changed  
Studies suggest that remote working could be a lasting legacy. A survey of 
more than 32 000 workers in 19 countries found that just 9 percent want to 
return to a traditional commute and full-time work.  

With regard to social media, companies are actively putting measures in 
place in an attempt to manage what their employees and workers can say or 
do. 94 percent of respondents currently have these measures in place.  

While employers generally rely on codes of conduct to specify appropri-

ate use of social media by employees, 
the stakes are much higher when 
corporate reputation is under scrutiny. 
Taking action against employees for 
their comments on social media may 
have unintended consequences for 
an employer, including creating fur-
ther unwanted and unwelcome 
attention to the comment. Social 
media policies or other related poli-
cies ought, at the very least, to 
include clear guidelines on what is 
permissible and what is not, and 
should prohibit discriminatory com-
ments. Unless employees are publish-
ing on behalf of the employer with 
consent, they should make it clear that their comments are personal.  

 
ESG and diversity and inclusion 
Subjects such as politics, company values, climate change and diversity are 
increasingly being raised during candidate interviews. While 46 percent of 
respondents see sustainability and environmental issues as a risk to corpo-
rate reputation, only 31 percent see this as a trigger for activism. This may 
be a consequence of stronger environmental policies and communication 
from many organisations, but the fall in emissions during the pandemic may 
also have played a part. 

One of the biggest hidden risks for employers is in the ‘social’ aspect of 
ESG, partly because legislation in this area is less developed than environ-
mental and governance regulation.  

The #MeToo, #StopAsianHate and #BlackLivesMatter movements 
have propelled diversity up the corporate agenda. The pandemic also ampli-
fied the role that companies play in society and their responsibility for the 
safety and wellbeing of the people who work for them. It also highlighted 
the societal value of some professions, creating the potential for unrest over 
relative pay.  

These are emotive issues. Companies are becoming drawn, willingly or 
unwillingly, into political and social discussions, and this raises complicated 
ethical and moral quandaries. The concern is that many employers are not 
taking active steps to address the potential for activism before it spills into 
public discourse. This potentially raises a wide range of novel issues and has 
further implications for employers.  

 
Employee surveillance and remote working 
The shift towards remote working during the pandemic complicated the 
landscape significantly. Generally, allowing people more responsibility and 
authority for their own work product was a success. Sales of software 
designed to monitor activity and productivity soared during 2020.  

ManagementManagement

The Future of Work Report was released by 
Herbert Smith Freehills (HSF) in August 2021. 
The Report is the product of a survey of 375 

firms across the globe, and several interviews with mem-
bers of senior management between 2020 and 2021. 
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The key to navigating the legal requirements relating to monitoring 
employees is transparency about the nature of the monitoring that is taking 
place and the purposes for which is being carried out, limiting it to only 
what is strictly necessary for business needs.  

There is also an ethical question around the level of monitoring that is 
appropriate, even if legally permissible. Questions, such as how collabora-
tive work should be measured, whether monitoring will cause friction 
among teams, and whether the need for managers is reduced, all arise in 
this context.  

 
Employee wellbeing 
With remote working becoming the norm in some sectors, wellbeing is rapidly 
becoming a major employment issue. The majority of employers have processes 
in place to detect and address wellbeing issues at work at an early stage. Some 
of these processes are assisted by technology such as sentiment analysis soft-
ware, which detects the tone and emotion behind digital communication. 
Questions remain on the accuracy and reliability of wellbeing data, and on the 
implications of decisions made based on the data and how it is interpreted.  
 
Hybrid working 
One of the unintended consequences of remote working during the pandemic 
is that it has increasingly been seen by employees as a right, as opposed to a 
right to request. Hybrid working could split the workforce into tiers of pre-
dominantly home and office workers, which has unexplored implications for 
pay. Employees working from home save time and money on travel and sub-
sistence costs, so the question arises: should they be paid the same as equiva-
lent employees who are required to work in an office? The counter argument 
is that rewarding employees for coming into the office will penalise groups 
who choose not to. These are more likely to include working mothers, dis-
abled employees and the medically vulnerable, resulting in an increase in the 
gender pay gap and greater risk of disability and age discrimination claims.  

86 percent of respondents said that remote working has benefited their 
talent strategy, in terms of attracting top talent and encouraging greater 
diversity of applicants who are not restricted by geographical location. But 
this, too, has implications. If employers source remote workers from further 
afield, labour market wage relativities come into play – and the risk of pay-
related activism increases.  

 

Conclusion 
The pandemic has not fundamentally changed the world of work, but it has 
added to its complexity and created numerous new challenges for employ-
ers. How employers navigate these challenges in the age of ethical and 
moral leadership will be critical. The potential for activism remains a con-
stant threat, but also a valuable opportunity for employers to learn what is 
important to their workforce.  

 
It is important to remember: 

The rapid evolution of the world of work, accelerated by the pan-
demic, means that identifying future activism risks is more challeng-
ing than ever. Social and environmental issues are a solid bet. Hybrid 
working could change the nature of many jobs and potentially reduce 
the need for some layers of management. It could also have far-
reaching implications for pay. Look ahead and plan for a different 
future. 
The pandemic acted as a distraction from powerful existing workplace 
trends and clouded our view of the future. In 2019, 57 percent of respon-
dents named automation and AI as the most significant trigger for 
activism. This has fallen to 41 percent in 2021, but does not mean that 
automation is any less of a risk in terms of activism.  
Employers’ role in society – the pressure to do (and say) the ‘right’ thing 
– is more intense than ever. Willingly or otherwise, employers are 
increasingly being drawn into political and social discussions. It’s vital to 
have a consistent message across all channels, underpinned by transpar-
ent internal debate.  
The trend towards hybrid working and measuring output over hours 
means a shift towards a more trust-based relationship between employer 
and worker. This will have implications for the role of HR and the skills 
required within the function.  
The rapidly changing workplace is raising challenging workplace issues. 
Transparency is the key to heading off disputes – but internal workplace 
forums alone are unlikely to be enough to deal with the complexities of 
controversial issues such as industrial relations strategy, monitoring and 
social media policy. ◆ 
 

Reed is a Senior Associate with Herbert Smith Freehills (South Africa). 
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A butterfly landing on your shoulder
P A U L  G I L B E R T

I have loved my work and still want to do more, but it is also a time for 
others to move into their rightful place, to shine their light and to 
shape our futures with love and care. I know, more than ever before, 
that the difference I will make now is not in any grand design, or 
polemic assertion, or even to say I know best. My difference is in the 
quiet space between decisions, where there is time for me to take your 
cares and offer them a safe place to rest. 

To have arrived at this point has been over thirty years in the mak-
ing. It was thirty-two years ago that I was promoted to my first leader-

In the UK, as summer allows us to slip from her 
grasp, we turn up our collars and look to find our way 
through the cooler mists and softer lights of autumn. I 

know that I am also moving into the autumn of my 
career. A time, therefore, to make the most of the light in 
each day, to reflect, and hopefully to share well.
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ship role, and recently I have been thinking more and more about what 
I know now, compared with what I didn’t know then. I would like to 
share a few brief thoughts. 

I promise that I do not live in a Pollyanna paradigm, but in the same 
frustrating, inefficient and bureaucratic world we all know too well; how-
ever, it is my strongest wish that we learn to unconditionally love our 
teams. It is because the world is 
like it is, that we must give our col-
leagues our very best. It is a privi-
lege to care for their needs, to hon-
our their differences and to chal-
lenge their potential to give of 
their best too. 

Conversely, we should care a lit-
tle less for the corporations that 
employ us; it is the people who 
matter – our colleagues, our cus-
tomers, and our communities. The 
thing to care about most is doing 
the right thing by them. It helps 
not to over invest in the idea that 
organisations care; we are units of 
economic utility, with a spread-
sheet value for now, that is all. Well-meaning statements about vision 
and values can be important, but they have been designed as avatars for 
the good times. They are what a business hopes it is in a benign and air-
brushed universe. 

A great role in a great company is a butterfly landing on your shoul-
der. It should be cherished in the moment, but not expected to last for-
ever. Our indelible mark, therefore, is not made on a CV of illustrious 
brands, but in the difference we make to the people we lead. This will 
stay a vivid memory long after a company, or deal, or project is forgotten. 

How should you be, therefore, if all this is to be achieved? 
Speak when you should, not just when you are invited. You do not 

have to speak often or loudly, but you must respect your own values and 
you must show you care to defend them and to promote them. Speaking 
up takes courage. It should be practised on the small things, so that it is 
easier to do for the big things. 

Remember that behaving to meet your needs is the start of meeting 
the needs of others. You must become your first and best advocate. Do 
not outsource hope. 

Trust your judgement, but also practice using it. Saying after the 
event that you thought something wasn’t right, just means that you 
were wrong too. Leadership happens when we try to influence people 
and events in the moment. Hindsight is a threadbare comfort blanket 
for those who choose which side they are on after the event. 

When you are wrong, the least you can do is apologise. The best you 
can do is change. Your journey will be full of mistakes and moments 
when others feel let down. Tread gently, but know you can always grow 
if you recognise when there is a need for you to change. 

Life comes with some pressures that we can predict and many that 
we cannot. You will be tested; however, you are not defined by the place 
you work, but by the values that guide you. Let your values show you 
the way and never be pulled into dark corners by events or people who 
have allowed themselves to be caught out by expediency. 

Help others shine their brightest. We are never in the shade just 
because the light is not our own. Step back when your work is done, 
step forward when you can help others be their best. 

You will never feel entirely comfortable that you deserve to be in the 
right place at the right time. However, be careful not to play small. 
Never let your gratitude for your good fortune be a brake on your devel-
opment, or stop you challenging what should be challenged. You are not 
an imposter, or about to be found out, but you have an independent 
mind, open to the possibility that there is more to learn, and to the 
unexplored potential of the difference you will make. 

I am certain that you know enough to succeed. Knowing more is 
rarely the answer. For most of us it is how we use what we know that is 
more important. Your gifts therefore are ready to share right now. Never 
tire of being kind, you cannot waste kindness, or run out of moments 
when it makes a difference for others. 

And a final thought for those days when you cannot be your best and 
you may even feel overwhelmed. Take time to pause and allow yourself 
to be loved and know that this is the same world you have helped to 
make, a world where people love you and care about you too. ◆ 

 
Gilbert is CE of LBC Wise Counsel.
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In the review application of all laws banning face veils 
Half a face is better than no head 

The focus of this judgment is face veils. Till early 2020, we thought that the 
right to equality in the sense of “the full and equal enjoyment of all rights and 
freedoms” (section 9 of the Bill of Rights) included the right to see everyone’s 
face; and we thought “freedom of expression” (section 16) meant facial expres-
sions. Then disaster struck (see the Disaster Management Act, 2002) and we all 
had to wear cloth masks covering the nose and mouth. Some people persist 
in wearing illegal plastic monstrosities that distort speech and affect the right 
of access to information (section 32). These must remain banned. Suddenly, 
by government decree, we are all living in a masked balls-up. Virus-laden 
breath became private property that no-one wanted to expropriate.   

So where to now with the laws in many countries banning face veils 
worn by women?  See, for instance, Dakir v Belgium ECtHR 4619/12 and 
SAS v France ECtHR 43835/11. What was found to be unlawful has 
become universally normal. Face-covering clothing has become compul-
sory by law everywhere, even for the reluctant with bad breath or bad 
compliance. All those excuses for the laws globally banning face veils 
have disappeared at the speed of a pandemic. The judgments were 
revealed for what they are, namely a masquerade for prejudice which the 
United Nations Declaration on Human Rights does not allow. I am not 
sure the masks still guarantee us “the right to recognition” (Article 6); but I 
can certainly enforce the Article 7 “right to equal protection without discrim-
ination” of the lower face. What is a beard if not a face covering, so why 

should only the hirsute get away with it? 
Therefore, I hereby make a pandemic order ban-

ning all laws and setting aside all judgments world-
wide prohibiting face covering of any kind. Costs 
will be paid by anyone willing to send me some.  ◆ 

 
Reported by Nemo Judex. (For many years Nemo 

Judex has been the pseudonym of 
Patrick Bracher, a 
Director of Norton Rose 
Fulbright (South 

Africa)).

NotthelawreportsNotthelawreports

F oss-Harbottle J:  I decided to come out of retire-
ment to review all laws and judgments interna-
tionally banning face veils, which are universally, 

but never admittedly, targeted at Muslim women. You 
may ask what gives me the right to assume international 
jurisdiction. The pandemic does. If a pandemic knows no 
international boundaries, I do not see why my judgments 
should; and why they should not go viral. The trouble is 
that governments have assumed the right worldwide to 
take control of everything including our morals and 
beliefs. Religion is in a state and the state is in religion. 
But the pandemic has bought us back to reality. The so-
called ‘new normal’ is just the latest abnormal. I consulted 
my 1999 edition of Black’s Law Dictionary for a defini-
tion, to find: “normal, adj – According to an established 
rule or norm < it is not normal to deface statues”. 
Welcome to the 21st century, Mr Black. Important human 
rights like the right to dignity have been lost to remote-
working people. All the false dignity that goes with dis-
playing a R50 000 handbag or a R1 million watch 
has been lost, unless you wave them around on a 
video call. We can no longer exercise our rights to 
the full because everything is done in halves. All 
you ever see on video calls is the head and upper 
torso, like looking at a bust seldom as handsome 
as a bust of Hermes or Aphrodite, and hoping the 
rest is intact or at least 
clothed. Body lan-
guage in court is 
no longer the all-
revealing twelfth offi-
cial language, now 
that we have online 
hearings.
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Tales from the US of A . . .
Petrol stations can be liable for selling fuel to drunken drivers 
Gasoline stations in New Mexico can be liable for selling fuel to 
drivers whom they know or have reason to know are intoxicated, 
according to that State’s Supreme Court. The court ruled that the 
tort of negligent entrustment of a chattel extended to gasoline sales. 
The court said that “providing gasoline to an intoxicated driver is 
like providing car keys to an intoxicated driver”. In the lawsuit, an 
intoxicated driver ran out of gas and walked to the gas station in the 
early morning hours. The clerk at first refused to sell anything to the 
motorist because he appeared intoxicated, but he then agreed to sell 
him a gallon of gas. After filling up the car, the driver drove back to 
the gas station and bought another nine gallons of gas. The drunken 
driver subsequently drove across the centre line of a road and crashed 
into an oncoming vehicle, killing the driver. The court held that 
there is a duty of care to refrain from selling gasoline to a driver 
whom the vendor knows or has reason to know is intoxicated.   
Debra Cassens Weiss July 22 
 
Unvaccinated lawyer must wear mask at jury trial 
An unvaccinated criminal defence lawyer must wear a mask in his 
client’s jury trial after the court refused to consider his claim that the 
face covering would prejudice jurors. The lawyer contended that the 
mask was akin to a “dunce cap”. He said that he had not had time to 
be vaccinated. The court refused to allow any exception to the mask 
requirements. 
Debra Cassens Weiss July 20 
 
Lawyer gets jail time for swearing at judge 
A St Louis County lawyer has been sentenced to a week in jail for 
directing the F-word towards a judge during a hearing in a medical 
malpractice case. He was found guilty of direct criminal contempt 
during a dispute over the production of evidence. The lawyer said 
directly to the judge “F--- you!”.   
Debra Cassens Weiss July 19 
 
Web designer of wedding websites can be compelled to 
serve same-sex couples 
A Colorado anti-discrimination law can be used to compel a website 
designer who wants to create wedding websites to offer her services to 
people celebrating same-sex marriages, a federal court ruled. 
Colorado’s accommodation law bars public accommodations from 
refusing to provide equal access to services because of sexual orienta-
tion. The communications clause says that public accommodations 
cannot publish any communications indicating that full access to ser-

vices will not be provided because of sexual 
orientation. The court held that neither 
clause violates the website designer’s free choice 
and free exercise rights under the First Amendment.   
Debra Cassens Weiss July 28 
 
Woman graduates from law school to defend her trans-
gender daughter’s rights 
A mother decided that someone had to fight for her transgender 
daughter, and subsequently graduated from law school to do so. As 
early as age four, her daughter did not want to dress as a boy, and in 
the first grade, at six years old, began wearing girl’s clothes. The girl 
wasn’t allowed to enrol in a girl’s tumbling class and got kicked off 
the girls’ softball team. The mother subsequently opposed a law to 
ban transgender students from competing on sports teams that corre-
spond with their gender identities.   
Debra Cassens Weiss July 29 
 
Jail for man who posted judge’s home address 
A New Jersey man has been sentenced to 16 months in prison for 
posting online the home address of a federal judge whom he claimed 
was moving too slowly on his case. He pleaded guilty to one count of 
making restricted information publicly available. As part of the plea 
deal, the prosecutors dropped charges of threatening to assault and kill 
a federal judge, using interstate communications to make a threat, and 
illegally possessing a firearm. Besides the prison term, he will have to 
spend three years on supervised release and pay a fine of $5,000.00. 
Debra Cassens Weiss August 3 
 
Ban on topless women does not violate equal protection 
clause 
A ban on women going topless in public in Ocean City, Maryland does 
not violate the equal protection clause of the Fourteenth Amendment, 
according to a Virginia Appeals Court. The court found that the ban is 
“substantially related to an important government interest – protecting 
public sensibilities”. The court admitted that public attitudes about 
gender and sexuality are constantly changing and evolving but consid-
ered itself bound by a previous similar decision in 1991. 
Debra Cassens Weiss August 5 
 
Lawyer resigns after video shot through firm window 
shows romantic escapade 
A partner in a major London office has resigned after his romantic 
encounter at the office was captured in a video shot by a passer-by, 
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through the law firm’s window. The video had been circulating 
online for several months. The video describes the partner as an 
older, white-haired man, and the romantic partner as a younger 
woman who was a junior colleague. A spokesman for the firm said 
that the video depicted “inappropriate workplace conduct, not in line 
with our code of conduct”. One commentator said that the lawyer 
will not only learn what is acceptable at work, but “that you can, in 
fact, see through glass”. 
Debra Cassens Weiss August 17 
 
Judge sanctions lawyers for guesswork affidavits and 
unwarranted claims 
A federal judge has sanctioned lawyers for their election fraud law-
suits in Michigan, saying that their claims were based on “specula-
tion, conjecture and unwarranted suspicion”. The pro-Trump lawyers’ 
suit “was never about fraud – it was about undermining the people’s 
faith in our democracy and debasing the judicial process to do so”.  
Nine lawyers involved will have to pay attorneys’ fees for the states 
in question and take twelve hours of continuing legal education 
courses. The lawyers have also been referred to their state disciplinary 
authorities. The affidavits claimed expertise from experts who did not 
exist, and claimed a 139% voter turnout in an election when the offi-
cial turnout was 50%. There was also an affidavit by a man walking 
his dog, alleging unsecured ballots, based on conjecture.   
Debra Cassens Weiss August 26 
 
Judge accused of eating evidence kills himself 
A Maryland judge facing a federal charge of child exploitation appar-
ently killed himself when FBI agents entered his home to arrest him. 
He had been accused of using a hidden video camera to record boys 
showering at his hunting cabin. A youth noticed the camera and 
took pictures of it with his cell phone and informed law enforcement. 
When speaking with officers, the judge denied placing the camera. 
At the end of the interview, he excused himself to make phone calls 
and recharge his phone. He reached under the bed, put something in 
his mouth which was thought to be an SD card taken from the 
recording device and swallowed it. Other evidence was found of his 
conduct. He died from a self-inflicted gunshot wound. 
Debra Cassens Weiss September 13 
 
Lawyer charged with insurance fraud for allegedly hiring 
ex-client to kill him 
Police say a prominent South Carolina lawyer, who was under inves-
tigation for law firm theft, plotted to have himself killed by a former 
client so that his son could collect a $10 million life insurance policy. 
He is facing charges of insurance fraud, conspiracy to commit insur-
ance fraud and filing a false police report. He survived a gunshot 
wound to the head and told police that he was shot by an unknown 
assailant in a pickup truck. The former client is facing charges of 
assisted suicide. 
Debra Cassens Weiss September 16 

Pot smell not probable cause for arrest 
A Delaware Supreme Court has ruled that marijuana and cocaine 
seized after police arrested a juvenile should be suppressed because 
the pot smell emanating from the vehicle in which she was a passen-
ger did not provide probable cause for her arrest. The fifteen-year-old 
(at the time of her arrest) was charged after she handed over the 
drugs in her pants in an effort to avoid a strip search. Police pulled 
the car over because she was not wearing a seatbelt. One of the offi-
cers decided to arrest the occupants after detecting a smell of mari-
juana. All four occupants were removed, handcuffed and searched. 
Personal use of small quantities of marijuana was decriminalised in 
2015. There was, therefore, no probable cause for the warrantless 
arrest. 
Debra Cassens Weiss September 15 
 
Lawyer charged with disorderly conduct for wearing serial 
killer costume on beach 
A Texas attorney was charged with disorderly conduct for walking 
the beach while dressed as a movie serial killer. The lawyer said that 
his get-up and fake bloody knife were a prank. It happened before a 
tropical storm escalated to a hurricane, and he said that he was 
“bringing positive vibes to this gloom and doom world out there”.   
Debra Cassens Weiss September 16 
 
Judge suspended for advice how to let women know 
“you’re the man” 
A New Jersey judge was suspended for a month without pay for his 
advice to a domestic violence suspect on how to treat women. After 
telling the suspect that he cannot punch women, he said “at best, you 
treat them as if you’re holding a feather, just to let them know you’re 
the man and you’re in control”. The remarks were found to be well-
intentioned, but sexist and misogynistic. The judge said women are 
created as a curve and “we as men, we think we are above creation 
and can straighten it out”. He made other similar inappropriate 
remarks that are wholly misplaced in a court of law. 
Debra Cassens Weiss September 20 
 
Cop who arrested man for vulgar bumper sticker is enti-
tled to qualified immunity  
A federal judge in Florida has ruled that a police officer is entitled to 
qualified immunity for arresting a man for his arguably obscene 
bumper sticker, ‘I Eat Ass’. The motorist sued for alleged violations of 
his First and Fourth Amendment rights. The officer arrested the 
motorist, searched the vehicle and had it towed to a parking lot. 
Prosecutors declined to prosecute. The court held that the arrest was 
“arguably justified under Florida’s obscenity law”, giving the officer 
and his supervisor protection from the lawsuit. 
Debra Cassens Weiss September 30 
 
All these stories are summaries by Patrick Bracher of Norton Rose 
Fulbright (South Africa) of articles in the ABA Journal: Law News Now.
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The Associated Press reported that a 10-point buck sought 
sanctuary inside a southern Michigan church on November 
15, opening day of the state’s firearm deer hunting season. 

Pastors at Grace Sturgis encountered the buck inside the church’s 
auditorium on Monday, before it leapt through a window and back 
into the wild. 
 

Billions of dollars of US President Joe Biden’s infrastructure 
deal is being marked to pay for the installation of electric 
vehicle chargers across the country. He says this will go a 

long way towards curbing planet-warming carbon emissions, while 
creating well-paying jobs. Senate Republican leader Mitch 
McConnell took the Senate floor on Tuesday to make the case that 
“the Biden administration doesn’t have any strategic plan to snap its 
fingers and turn our massive country into some green utopia 
overnight”. “They just want to throw boatloads of government 
money at things like solar panels and electric vehicles and hope it 
all works out,” said McConnell, one of 19 GOP senators who voted 
in favour of the infrastructure bill. He added, “American families 
are staring down the barrel of skyrocketing heating bills, and the 
Democrats’ response is to go to war against affordable American 
energy.”  
 

World leaders are going to have to be serious about imple-
menting changes to ensure that there is a habitable 
world left for our children and their children. The Week 

reported that deforestation in Brazil’s Amazon rainforest hit its high-
est level in more than 15 years. According to Brazil’s space 
research agency, deforestation increased by 22% in a year. 
Around 5,110 square miles was lost during the past year. 
The rainforest is home to about three million species 
of plants and animals, and one million indigenous 
people. President Jair Bolsonaro has encouraged agri-
culture and mining activities in the Amazon. 
 

‘Greece’s Prime Minister Kyriakos Mitsotakis 
announced that COVID-19 vaccinations 
will be mandatory for people aged 60 and 

over. Over-60s must book their appointments for the 
first jab by 16th January. From mid-January those who 
refuse will have to pay fines of £85 at monthly intervals. 
This money will go towards the health system which is 
struggling to cope with the surge in hospital admissions. 
Although 63% of the country’s population is fully vacci-
nated, over 520 000 people over 60 remain unvacci-
nated. This must still be passed by parliament, but 
it is expected to be approved. More than 18 000 
people have died from COVID-19 complications in Greece.’ 

Banks in the UK will be forced to refund victims of money 
transfer scams under new reforms. The payment systems regu-
lator announced proposals to make reimbursement for scam 

victims mandatory. John Glen, Economic Secretary to the Treasury, 
said that government would "legislate to address barriers to regulatory 
action at the earliest opportunity". “Authorised push payment” 
scams, in which people are tricked into sending money to another 
account, have soared in recent years. Losses hit £355m for the first 
half of this year. Cases soared during the pandemic, up 71% in the 
first half of 2021, according to the banking trade body, UK Finance. 
 

At Sotheby’s in New York, an unknown buyer beat a crowd-
funded bid in eight minutes to purchase a rare surviving 
copy of the US Constitution which sold at auction for a 

record $43.2m. It is one of 13 original copies dating from 1787, sold 
for almost three times its lower estimate of $15m, and more than 
260 times the amount it achieved when it last sold for $165,000 in 
1988. Sotheby’s described the document as an “exceptionally rare 
and extraordinarily historic first printing of the United States con-
stitution”, which was adopted by America’s founding fathers in 
Philadelphia in 1787. Five hundred 
were printed originally. It 
has now become the 
most expensive book, 
manuscript, historical docu-
ment or printed text to be auc-
tioned.  

The World – Q4
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Is this what life is really 
supposed to be about? The 
Atlantic reports that in an interview 

with Airbnb CE, Brian Chesky, he said 
that “Travel, life, and work are blurring 
together again.” Chesky says the home-
rental company is seeing firsthand a new 
travel habit that is becoming increasingly 
the norm. Work time is now 
leaking into vacation weekends 
and vacation weekends are 
leaking into the workweek. He 
calls it the rise of the work-
vacation: the workcation. For 
a long weekend, or a week, 
or even several months, you 
can make a temporary 
home in the mountains or 
on the beach, without taking any 
time off. Twenty percent of nights booked in an 
Airbnb now are for 28 days or longer. 
Apparently, use of the Wi-Fi filter on Airbnb 
has increased by 55 percent since 
before the pandemic, and people want 
to verify the speed of the internet if 
they’re having Zoom meetings. And 
more people are travelling shorter distances.  
 

The BBC reports that a European team is to attempt to drill a 
core of ice in Antarctica. The aim is to extract a nearly 3 
km-long cylinder of ice that contains a record of the Earths 

climate over the past 1.5 million years. The project is known as 
‘Beyond EPICA’. The original EPICA (European Project for Ice 
Coring in antarctica) at the beginning of this century was very suc-
cessful. The original core which showed past climate temperature 
and atmospheric carbon dioxide stretching back 800 000 years has 
become one of the key climate data-sets of recent decades. It 
showed that CO2 and temperature moved in lockstep. It is hoped 
that the new core will explain why climate periodicity between ice 
ages changed from 41 000 to 100 000 years. The project is funded 
by the EU. 
 

An unknown drawing by Albrecht Dürer, The Virgin and 
Child with a Flower on a Grassy Bank (around 1503) has 
been unveiled at Agnews Gallery in London. It was 

bought five years ago for $30 in a house-clearance sale in the US. It 
is believed that the drawing “could fetch a record price” for a work 
on paper by an Old Master. The current record is held by Raphael, 
whose Head of a Muse (1510-11) sold for $48m at Christie’s 
London in 2009. The price for the Dürer may be around $50m. 
 

Cop26 certainly highlighted man’s impact on the earth. As if 
to underscore why something must be done, India’s capital, 
New Delhi, which is home to around 20 million people, 

closed schools and colleges indefinitely on 17 November and shut 
down some coal-burning power plants to reduce air pollution in the 
‘smog-shrouded capital’. Trucks carrying non-essential goods were 
banned from the roads until 21 November. Coal accounts for 70% 
of the country’s power. In 2020, a Lancet report said that almost 
17,500 people died in Delhi in 2019, because of the air pollution. 
Another report by Swiss organisation, IQAir, last year found that 22 
of the world’s 30 most polluted cities were in India. 
 
 

The trial of Ghislaine Maxwell, the youngest child of the late 
media mogul Robert Maxwell is likely to closely observed. 
Many in ‘high-society’, including the UK’s Prince Andrew, 

have been linked to Jeffrey Epstein who committed suicide while in 
a New York prison awaiting trial on sex trafficking charge. She 
stands accused of being his right hand and is on trial for eight 
counts including sex-trafficking. Assistant District Attorney Lara 
Pomerantz said "She preyed on vulnerable young girls, manipulated 
them, and served them up to be sexually abused". If she is found 
guilty she could be jailed for up to 80 years. ◆ 

 
Compiled by Myrle Vanderstraeten
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Bridging the gap between jurisdictions
K E R R I  W I L S O N

Coming from a common law jurisdiction with an adversarial system based 
on the English system, I expected the transition from the South African 
legal jurisdiction to that of England and Wales to be smooth and rather 
straightforward. Having now worked and practised in England, I have dis-
covered that the only straightforward part of the transition is the walk 
from the tube station to my office. That being said, although rather 
bumpy at times, the transition, which might I add is a continuous work in 
progress, hasn’t been all that bad. Perhaps this is because, as a litigator, I 
am comfortable reading case law. Given that the South African common 
law includes rules and principles from English law, I find myself at home 
when reading through the court rules, company law, constitutional law 
and evidence.  

However, although similar, there are certain differences between the 
English and South African civil procedure. As an example, when pro-

ceeding with English litigation, one 
must consider Pre-Action Protocols 
in addition to the Civil Procedure 
Rules. These Protocols have been 
designed to give guidance for steps 
to be taken before litigation. One 
would say that the letter of demand 
would suffice as a “Pre-Action 
Protocol”. However, unlike South 
African litigation, the demand, 
which is referred to as a “Letter 
Before Action”, is extremely 
detailed, with litigants often includ-
ing evidence by way of “early dis-
closure of documents and relevant 
information”. In determining 
whether prescription (known as limitation in the UK) has been interrupted 
by the proceedings, one considers the date on which a claim form was 
issued (sealing the claim form/stamping the document), as opposed to the 
process in South Africa, where one would consider the date of service. 

As a South African lawyer, you can register with the Solicitors 
Regulation Authority as a Foreign Qualified Lawyer. This entitles you to 
provide certain so-called unreserved legal services and, amongst other 
things, entitles you to assist in the conduct of litigation under the instruc-
tions and supervisions of a Solicitor. The Solicitors Qualifying Exam 

London – home to Buckingham Palace, Big Ben, 
Westminster Abbey, Charles Dickens and tea, 
plenty of it. A city that attracts legal professionals 

from all over the world, looking to build an international 
legal career. I, for one, have always dreamed of working 
in London, and after many years of vacillating, I took the 
plunge and made the move.

InternationallawInternationallaw

Wilson



CDH welcomes Phetole Modika, Pitso Kortjaas, 
Sabelo Goma, and Mbali Khumalo as directors.  

Phetole Modika returns to CDH where he 
began his career in 2009 as a CA. He specialises in 
finance (debt and equity), general banking, and 
financial services and acts primarily for financial 
institutions (both local and foreign) in respect of 
finance and security structures. 

Pitso Kortjaas joins the Finance & Banking 
practice. He has extensive experience in both domes-
tic and cross-border general finance and debt capital market transactions on the African continent and 
in the United States, Europe, and Asia.  

Sabelo Goma focuses primarily on secured and syndicated lending, as well as acquisition finance, 
restructuring finance, financing for public offers, and 
leveraged finance (particularly LBOs, both as an 
advisor to senior and mezzanine funders).  

Mbali Khumalo specialises in general finance 
and debt capital markets and has extensive experi-
ence representing investment banks, commercial 
banks, private and public borrowers, and issuers. Her 
expertise extends to both domestic and cross-border 
transactions in both general finance and debt capital 
markets and covers a broad range of transactions. 
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(SQE) has replaced the Qualified Lawyers Transfer Scheme (QLTS), and 
a foreign lawyer can choose to sit these exams if he or she wants to be 
admitted as a solicitor of England and Wales. 

Jurisdictional issues aside, the practise of law in London differs some-
what to South Africa. The English legal world is comprised of a myriad 
specialist lawyers, with generalists being few and far between. Being some-
what of a generalist myself, I found this rather daunting. Teams compris-
ing lawyers from various departments with a variety of specialities deal 
with most matters from corporate to litigious. The added benefit of this is 
that you are always learning and building on your legal knowledge.  

With London being a hub for global activity, you tend to find yourself 
involved in matters involving cross-border aspects and different jurisdic-
tions. This comes with the excitement and terror, if you, like me, have 
not dealt with many cross-jurisdictional matters. The upshot, however, is 
that you are never alone and always within earshot of a colleague who has 
dealt with another jurisdiction. This brings me to another point – Open 
Plan Working Spaces!  

From early on in my career, in fact from day 1 of my career, I had my 
own office. Fast forward 14 years and I am sharing a workstation with a 
colleague. When you have had the benefit of closing a door to draft a 
pleading, take a settlement call or eat your lunch, you will appreciate how 
much you miss having the option. However, I have learnt to appreciate 
this new environment. For the most part, the culture is friendly and col-

leagues work together. The age-old “hierarchical” system is no longer in 
play and junior lawyers can learn, without fear of rejection, from more 
senior and specialised lawyers.  

The London legal market is fast paced, and alternative legal services are 
utilised in most matters, particularly when dealing with disclosure (discov-
ery). Fortunately for most South African lawyers, such services are readily 
available. The South African market is, for the most part, rather tech 
savvy. However, where the London market shows strength, the South 
African market falters. For example, you can access company and court 
records with the click of your mouse. The court filing system is online, 
which means less time standing in queues, followed by hours trawling 
through loose-leaf files. Company records are uploaded and readily avail-
able from Companies House, free of charge. You can access details about 
directors, insolvency records, mortgage charge data and articles of associa-
tion, to name but a few. Of course, much of that has changed, particularly 
in the past two years, but I do miss the rush of navigating the streets of 
Johannesburg to have urgent papers issued on a Friday afternoon! 

Although London is a magical place and the experience incredible, 
with the move towards remote working and most aspects of work-life 
going online, it seems as though the gap is narrowing, and South Africa is 
not too far off being an incredible platform into the world of law. ◆ 

 
Wilson is a Senior Associate with Fieldfisher (London).

InternationallawInternationallaw
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Webber Wentzel was named the 
leading firm in Legal Services 

Overall: South Africa – a new category at 
the 2021 Africa Global Funds (AGF) 
Service Providers Awards. At the same 
event, the firm’s Tax team took the Tax 
Advisory Firm award – the fourth time it 
has been named the leading firm in this 
field. The AGF Awards were created to 
honour and generate industry and public 
recognition for the outstanding efforts and 
accomplishments of fund service providers 
covering Africa.

Webber Wentzel 

The firm’s Alternative Legal Services 
(ALT) team has been named the 

Alternative Service Provider of the Year at 
this year’s African Legal Awards. 

Herbert Smith Freehills 
(South Africa) 

Cliffe Dekker Hofmeyr 

Mbali Khumalo Sabelo Goma 

Phetole Modika Pitso Kortjaas 
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Dentons completed its combination with Johannesburg firm SLH 
Inc, effective 1 October and were joined by Zeenat Hoosen and 

Nazeer Ahmed Saley along with their team. In addition, Tony 
Tshivhase, an independent senior lawyer from Tshivhase Inc, joins as 
a partner in the Corporate and Commercial team. Dentons now has 
three offices and 27 lawyers in South Africa.

Dentons 

Ezra Davids, the firm’s head of the corpo-
rate practice was elected chairman and 

senior partner, succeeding Robert Legh who 
passed away in July. His appointment for a 
five-year term was effective 1 October and was 
unanimously approved by the firm’s partner-
ship. Davids has spent nearly 25 years with the 
firm, and is currently chairman of the corpo-
rate, and mergers and acquisitions (M&A) 
practice and has been deputy chairman of the firm since March. The 
role of chairman of corporate and M&A will be abolished and merged 
into his position as firm chairman and senior partner. 

The firm appointed Zwide Mhlongo and Njabulo Hlophe as part-
ners in the Johannesburg office.  

Zwide Mhlongo joins the General Finance practice. He specialises 
in banking and finance law and his expertise spans preference share 
funding, assets and leveraged finance, aircraft finance, real estate 
finance, recoveries, debt restructuring and general finance.  

Njabulo Hlophe joins the Corporate/M&A practice. He specialises 
in corporate M&A (public and private) and capital markets. 

Mike Benetello joins the firm as an executive. His professional 
experience is broad ranging, and encompasses corporate restructur-
ing, debt and capital restructures, private equity transactions, dispute 
resolution, executive share schemes and payroll taxes, international 
planning and cross-border M&A, tax due diligence, post-deal imple-
mentation, banking and finance, and taxation aspects of business 
rescue. 

Bowmans received three awards at the online IFLR Africa Awards 
ceremony. These were the awards for National Law Firm of the Year in 
both South Africa and Zambia and as winner in the National Law 
Firm of the Year: South Africa (Project Finance) category for its work 
on various project finance matters in the past year including the 
Beitbridge Border Post Modernisation Project, which was named 
Project Finance Deal of the Year. 

The firm won a coveted Brandon Hall Group Gold Award for 
excellence in diversity, equity and inclusion. It received the Best 
Learning Program that Supports and Promotes Diversity, Equity and 
Inclusion Award for its human-centric diversity and inclusion (D&I) 
architecture. It received a Bronze Award in the same category for the 
conscious inclusion change management (CCCM) programme that it 
used to implement the architecture. 

Bowmans 

Njabulo Hlophe Mike Benetello Zwide Mhlongo 

Nazeer Ahmed Saley Tony TshivhaseZeenat Hoosen 

John Bell joined the firm on 1 September as a director in the disputes 
practice group. His experience spans a broad range of sectors, includ-

ing construction, 
engineering, mining, 
agriculture and 
financial services.  

Allison Williams 
has been appointed 
head of Intellectual 
Property with effect 
from 1 December. 
Allison started her 
career in 1995 with the firm, when it was known as Deneys Reitz. and is 
an intellectual property and commercial lawyer with extensive experi-
ence in intellectual property law.   

Norton Rose Fulbright 

Lili Nupen, director and co-founder of Nupen Staude de Vries, said 
of their rebranding to NSDV, “We are usually more interested in 

making our clients look good, but we realised that our particular brand 
of law and mining sector stewardship needed a fresh new look.” NSDV 
creates a contemporary legal and corporate 
advisory brand to service the mining, construc-
tion, environmental, and commercial indus-
tries in Africa. The boutique firm was launched 
three years ago and currently has a team of 26 
people which includes strategic business advis-
ers to provide clients with risk advisory, corpo-
rate finance guidance, economic development 
strategies.

NSDV 

Allison Williams 

Lili Nupen

John Bell 

Ezra Davids
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The upside of mediation – consideration 
of the Rule 41A mediation procedure
E R I C  L E V E N S T E I N ,  R O X A N N E  W E B S T E R  A N D  S I Y A B O N G A  G A L E L A

In 2020, the development of this principle went a step further when a 
court-sanctioned mediation process in terms of Uniform Rule 41A came 
into effect. The Rule 41A procedure is geared towards encouraging parties 
to consider a non-adversarial resolution to a dispute and allows them to 
initiate mediation from the outset.  

Rule 41A(2)(a) provides that a litigant must serve a notice agreeing to or 
opposing the referral to mediation together with its process instituting legal 
proceedings. Similarly, Rule 41A(2)(b) provides that the defendant or respon-
dent to such litigation must serve a notice agreeing to or opposing the referral 
of the matter to mediation. If one or both parties oppose mediation, their rea-
sons must be specified in their notice. On the other hand, if mediation is 
agreed to, then a formal referral to mediation is required and that process 
unfolds in terms of Rule 41A(4). Additionally, Rule 41A(6) provides that 

except as provided by law, or discover-
able in terms of the Rules of Court or 
agreed to between the parties, all 
communications and disclosures made 
during mediation proceedings are con-
fidential and inadmissible as evidence.  

In this article, we will discuss the 
matter of Kalagadi Manganese (Pty) 
Ltd and Others v Industrial 
Development Corporation of South 
Africa Ltd and Others (2020/12468) 
[2021] ZAGPJHC 127 (22 July 
2021), where the court considered 
the concept of bad-faith mediation; 
and the confidentiality of docu-
ments discovered during mediation.  

background 
The Industrial Development Corporation (IDC) – both a lender and 
minority shareholder of Kalagadi Manganese (Pty) Ltd (Kalagadi) – insti-
tuted an urgent application to place Kalagadi under business rescue (BR 
application). In response, Kalagadi instituted its own application to com-
pel the IDC and other lenders to accept a restructuring arrangement that 
would hopefully avert the need for business rescue. In an attempt to find a 
viable solution, the parties agreed to 
participate in a mediation process in 
terms of Rule 41A.  

Some two months following 
the parties’ conclusion of a media-
tion agreement, the IDC purport-
ed to terminate the mediation 
process, which led Kalagadi and 
its two other shareholders to insti-
tute an application on the basis 
that IDC’s purported termination 
was not in accordance with the 
provisions of the mediation agree-
ment, and that the termination 
was in bad faith. 

In seeking to establish the 
grounds on which its ‘bad faith’ 
argument was based, Kalagadi contended that it was entitled to rely on 
certain correspondence and other documents which arose during the 
mediation process. The IDC resisted the use of the documents on the 
grounds of confidentiality, stemming not only from the confidential 
nature of mediation, but also by reference to the express agreement 
between the parties that the documents were not capable of disclosure, 
save for proving the existence of any agreement from the mediation 
process.  

 
Legal discussion 
Before making pronouncements on the issues, Spilg J found it necessary 
to explore the fundamental underpinnings and key concepts related to 
the mediation process in general. In doing so, he identified four key 
aspects of Rule 41A:  
“1. [mediation is] a voluntary non-binding non-prescriptive dispute reso-

lution process; 
2. the terms of the mediation process to be adopted are those agreed 

upon by the parties;  

M ediation has long been encouraged as a form 
of alternative dispute resolution. In the words 
of Professor Maureen A. Weston, mediation is:  

“premised upon the intention that by providing disput-
ing parties with a process that is confidential, volun-
tary, adaptable to the needs and interests of the par-
ties, and within party control, a more satisfying, 
durable and efficient resolution of disputes may be 
achieved.” 

MediationMediation

Webster 

Levenstein
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3. the mediator facilitates the process to enable the parties to them-
selves find a solution. The mediator makes no decision on the mer-
its of the matter nor does he/she impose a settlement on the parties; 
and  

4. the mediation process is confidential.” 
 

(i) Mediating in bad faith 
In terms of Rule 41A(3)(b), an unwilling party cannot be compelled to 
mediate. The furthest a court can go is to direct a litigant “to consider” 
mediation. Rule 41A(9)(b) obliges the court to enquire into the conduct 
of the parties during the mediation process – but only for the purpose of 
determining an appropriate costs order.  

In deciding whether a party par-
ticipated in and/or terminated the 
mediation process in bad faith, one 
must consider whether Rule 41A 
creates a legally enforceable obliga-
tion for a party to be receptive to a 
proposal put to it. This is what 
Spilg J terms “sanctionable bad 
faith mediation”.  

Spilg J considered certain judg-
ments from the US and found 
them to be instructive to the 
extent that they confirm the exis-
tence of the concept of bad faith 
mediation. The US judgments also 
demonstrate that there cannot be 
hard-and-fast rules about the con-

duct of the parties to the mediation unless there is a clear requirement 
between the parties (i.e. via the mediation agreement) that participation 
in the mediation process will require certain conduct or behaviour. 
According to Spilg J: 

“…it is essential that the parties and their legal representatives have 
first submitted to a clearly defined minimum participation requirement 
on their part, before they can be subject to sanction.”  
 
When making decisions as to how to formulate the ‘minimum partici-

pation requirements’, it should be borne in mind that good faith does 
not necessitate reaching an agreement, nor does it require the parties to 
have a sincere desire to resolve the dispute. The only real expectation 
that may be considered is that parties attempt to participate in the  
process in a meaningful way. And even then, how does one evaluate 
another’s mental unwillingness to participate, or the extent to which a 
party believes they have attempted to participate in a meaningful way? 
And what, then, are the consequences of non-constructive engagement 
in the mediation process?  

As it stands in its current formulation, Rule 41A encourages media-
tion through an approach that allows for the termination of the process 
only if there is evidence that the mediation is being used as a tool to 
abuse court processes. The only other option available to parties aggrieved 
by the mediation process (or its outcome) is Rule 41A(9)(b) which pro-
vides for the handing down of an adverse cost order on the basis of the 

court’s consideration of the content of the Rule 41A notices delivered by 
each party, as well as any tender(s) or offer(s) made during the mediation 
process.  

It goes without saying then, that Rule 41A does not provide a basis for 
coercion, nor does it lay down clearly prescribed requirements as to, inter 
alia, the conduct of the parties involved in the mediation process.  

 
(ii) Confidentiality  
Rule 41A allows the court to have regard for Rule 41A(2) Notices and/or 
any offer or tender referred to in Rule 41A(8)(d). This provision obviously 
exposes a tension between the right to a fair hearing, where all relevant 
evidence must be placed before the court, on one hand, and a party’s 
agreement to abide by the confidentiality provisions of the mediation 
agreement on the other. Where settlement has been reached, the tension 
is easily accommodated, as relevance will be limited to those events and 
documents that demonstrate consensus between the parties. The more 
challenging scenario, however, is one in which settlement has not been 
reached and the mediation process (including its termination) is chal-
lenged on the basis of allegations of bad faith mediation. Spilg J offers a 
via media approach to this dilemma in the form of the ‘judicial peek’ 
mechanism.  

A judicial peek allows courts to have regard for the impugned materi-
als arising from the mediation process and affords the parties the opportu-
nity to argue them, but only for the purpose of the issue at hand. In that 
way, the fair trial principle is respected while confidentiality is main-
tained, since only the court would be added to the circle of those privy to 
the material.  

 
CONCLuSION 
Spilg J found that the IDC did not terminate the mediation process in 
bad faith. In reaching this decision, he considered the fact that the IDC 
initiated the mediation and that two highly skilled mediators were 
appointed, and found this to be a prima facie reflection of the intention 
with which the IDC approached the mediation.  

Furthermore, Spilg J found that the mediators had ample opportu-
nity to engage the respective parties and explore avenues around what 
appeared to be an intractable impasse. The fact that the mediators 
could not get either party over the line with respect to these issues 
represents the reality of the challenges of the mediation process. 
Accordingly, Spilg J found that there was no bad faith mediation on 
the part of the IDC that could, either in fact or in law, be construed as 
culpable.  

As to the issue of confidentiality of the documents produced during 
the mediation, the court was of the view that it would offend the confi-
dential nature of mediation and the provisions of the mediation agree-
ment if the court were to embark on an examination of the documents or 
to allow them into the public domain in circumstances where there was 
no evidence of bad faith mediation. Consequently, the documents 
remained confidential. ◆ 

 
Dr Levenstein is a Director and Head of Insolvency, Business Rescue 
and Insolvency Practice, Webster a Senior Associate and Galela a 
Candidate Attorney with Werksmans.
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Communities need to take responsibility 
for their own fates
B O U W E R  V A N  N I E K E R K  

We, as South Africans, have lived in a patronage system for as long as 
most of us can remember. Before 1994, it was based on an atrocious, 
racist, and predominantly patriarchal system designed to benefit only 
white people to the exclusion of all others. With the dawn of democracy, 
we, for the first time, experienced an inclusive system – one meant for all 
to pluck the fruits of our bountiful country, and one where everyone can 
share in the spoils of what our nation has to offer. 

So where did it all go wrong?  
For decades, we have, on average, entrusted our share of the pickings 

to one political party which, in the view of many, has failed us over at 
least the past decade. Patronage and the concomitant corruption that fol-
lowed its sowing of the seeds of entitlement has seen the growth and pro-
liferation of fields of mismanagement and thievery, deeply embedded into 
the soil of our government and so wide flung into every aspect of society 
that it is difficult to see how these weeds can be pulled out at their roots.  

The 2021 local government elections clearly indicated how citizens 
feel. A poor turnout, the inevitable disappointing harvest – 66 hung 
municipalities.  

And the response by political leaders? They set political and ideologi-
cal prerequisites to work in coalition with other parties. Some require 
buy-ins on archaic and flawed political systems of government. Others 
outright refuse to work with parties with whom they are so obviously 
politically aligned that only power and patriarchy differentiates them. 
And all the while, the communities that they stand to serve, suffer. 

So, what do we, as local communities, need to do? Grit our teeth, suck 
it up and hope for something better to come along once everything has 
gone to the wolves? Do we simply pull back into our small little groupings 

and ostracise everyone who dares to enter our laager? Do we blame the 
different and the other and the blacks and the whites and the liberals and 
the conservatives and the leftist and the far right and the Christians and 
the Muslims and the young and the old and the rich and the poor?  

I would argue that such a stance would be unhelpful; it will neither 
take the political or tolerance discourses further, nor will it assist in mak-
ing our service delivery systems run any smoother. Rather, I will argue 
that we must act proactively and responsibly. To wait for our political par-
ties to agree on whether to expropriate land and create jobs out of thin air 
or who will be the mayor of a town is not only a waste of time, but also a 
waste of resources that could be applied to better the crucial service deliv-
ery that so many municipalities so obviously require.  

So, what to do? How do I, as Joe Public, make a difference? The dye 
on so many thumbs have been cast. Would it be unconstitutional to rebel 
against the democratic processes 
that have been followed?  

No.  
Although mandates (many of 

them unclear) have been given to 
municipalities, this does not mean 
that the power that comes with it 
can be wielded haphazardly and 
unconscionably without attracting 
consequences. Politicians are not 
there to serve themselves; they are 
there to serve their constituents. 
They hold no absolute power that 
can corrupt absolutely – they are 
accountable to those whom they 
serve. The power lies, and must 
always lie, with the people. And in 
such times, the community inevitably looks to the law to seek guidance.  

What does this mean? Make yourself heard. And if you are not heard 
individually, attract others to join your cause. Work as a collective. Be 
part of that community forum. Become involved in that cause. For this, 
we need government officials and business to work together in the hope 
that they can turn the tide.  

But locally, in our municipalities? The physicist, Richard Feynman said 
‘the first principle is to not fool yourself – and you are the easiest person 
to fool’. Don’t fool yourself. Don’t simply believe that your community 
will be served by your newly elected local politician. To whom will the 
spoils go? That may very well be up to you and your community to 
ensure. And we, as attorneys, should not shy away from our (at least 

“To the victor goes the spoils.” This term 
was coined by New York Senator William L. 
Marcy referring to Andrew Jackson’s vic-

tory in the US Presidential election of 1828. The term, 
“spoils” meant the goods or benefits that were taken 
from the loser in an election. A spoils system (in South 
African parlance, a patronage system) refers to a system 
in which a political party, once successful in an election, 
gives government jobs to its friends, relatives and confi-
dantes to ensure both loyalty and continuous power and 
influence. Inevitably, in such a system, meritorious 
appointments become both irrelevant and meretricious. 

Van Niekerk 
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Almost a century ago, Thomas Edison stated, “Vision without execution is 
nothing but a hallucination”. There is a need for effective and efficient 
implementation of public policies. This is currently more or less non-exis-
tent. There is plenty of debate about what government ought to do on 
grand policy, but, to my mind, the whole subject of management and 

administration is in disarray and totally neglected. Too often, it shows up 
in poor performance, as is  evident on so many levels in our country. It all 
feeds the sense that government cannot be trusted. Many will argue that 
our law is delivered in the jaws of an unassailable bureaucracy which, even 
if workable and applied with the best intentions, has itself become a vic-
tim, providing a fraction of the protection needed or even once enjoyed by 
the Constitution.  

Frankly, we might as well do away with all the accolades for the justice 
system  of which we were once so proud. The simple fact of the matter is 
that we have an issue where legislation that is supposed to reduce criminal 
activities is railroaded through parliament but, ultimately, horrifically fails 
in its purpose to demonstrably affect the public, and our taxes. The 
Criminal Law Amendment Act (105 of 1997), better known as the so-
called “Minimum Sentencing Act” prescribing mandatory minimum sen-
tences for offenders is one example. Given its controversial nature, the leg-
islation was given an initial renewable two-year life span, but more than 
two decades later, we still sit with it, and crime rates have yet to drop. 

Let us not even start to argue the pros and cons of the Regulations 
relating to COVID-19, issued in terms of the Disaster Management Act 

The perilous state of the rule of law in 
South Africa
L L E W E L Y N  C U R L E W I S

This is a call to action for the legal fraternity. We 
cannot be insulated from the developments 
that we read about almost every day in the 

press. For a long time, I have been concerned by the 
corrosive effects of corruption on South Africa – both on 
a nation struggling to emerge economically, and on the 
effectiveness of our judicial system. There is abundant 
evidence of the debilitating impact of corruption – both 
perceived and real – which is eroding trust in govern-
ment processes. 

moral) responsibility to give guidance.  
The obvious first step would be to remind communities that the object 

of local government is (a) providing democratic and accountable govern-
ment for local communities, (b) to ensure the provision of services to 
communities in a sustainable manner, (c) to promote social and economic 
development, (d) to promote a safe and healthy environment, and (I 
would submit, most importantly) (e) to encourage the involvement of 
communities and community organisations in the matters of local govern-
ment (s152 of the Constitution).  

Next, we should use our skills of mediation to attempt to create stabili-
ty and supportive structures where it is most needed. Once communities 
understand that the Constitution encourages their involvement in local 
government, attorneys can play a pivotal role in seeing that this happens 
by guiding community members through understanding the processes and 
bylaws necessary to make meaningful contributions. 

But it is also, unfortunately, a melancholy truth that it is often neces-
sary to take firm action against failing municipalities. Where government 
officials care more for their own pockets than for the people whom they 
are elected to serve and supply basic services, attorneys are needed to 
keep them to account. Long gone are the days where public officials can 
hide behind the wall of the greater government and the state. This has 

been confirmed by the Constitutional Court in Department of Transport 
and Others v Tasima (Pty) Ltd 2017 (2) SA 622 (CC) at [94] where it was 
held that “there is a higher duty on the state to respect the law, to fulfil 
procedural requirements and to tread respectfully when dealing with 
rights. Government is not an indigent or bewildered litigant, adrift on a 
sea of litigious uncertainty, to whom the courts must extend a procedure-
circumventing lifeline.” If letters need to be written, attorneys should 
offer their writing skills. If civil action is required, attorneys should con-
sider using the time they must in any event spend on pro bono matters to 
assist communities to do so. If criminal charges must be laid, attorneys 
should assist by offering their forensic skills to ensure that sufficient evi-
dence is obtained to ensure a conviction where one is warranted.   

In an unsure world, communities look to us to give guidance. This is a 
responsibility that we should not sidestep. While many people may not 
like attorneys, they need us when the rubber meets the road. We should 
act accordingly, and with purpose. We have the right to be involved in 
matters of local government. What should follow is the conviction and 
concomitant actions required to exercise this right, to ensure the rights of 
communities. ◆ 

 
Van Niekerk is a Director of Smit Sewgoolam. 
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(57 of 2002), as amended by Act 16 
of 2015. Many jurists will argue con-
vincingly that we would probably 
have been better off if the State of 
Emergency Act (64 of 1997) had 
been declared, rather than the 
Disaster Management Act. 
Parliament would then have had an 
oversight function, something not 
allowed for in the  legislation men-
tioned, creating an opportunity for 
abuse by arbitrary politicians, as 
indicated by so many high court 
applications over the past two years.  

Another example is the fiasco of 
the Zondo Commission and subse-
quent Zuma debacle. Even the name of the Commission of Enquiry, “State 
Capture”, does not adequately describe the magnitude of the allegations of 
corruption prevalent in South Africa. The report will be voluminous and 
self-explanatory, and one does not have to be a genius to do such math. 

The prevailing opinion of members of our society, sometimes strongly 
expressed on various platforms, is that corruption has become the central 
issue of governance, even being called the staple food of our leaders. I 
readily agree. This calls for priority attention. It is thus natural to place 
such issues front and centre daily in every newspaper, on social media and 
other news outlets. It is fair to say that, collectively, those aspiring to bene-
fit our country will reflect their concerns in a negative, imbalanced tone. 
Unsurprisingly, there are strong warnings against committing investment 
of our limited financial and intellectual resources to the fight against cor-
ruption, since this will not benefit the current “fat cats.” It is not because 
the issue is considered unimportant; on the contrary, my sense is that cor-
ruption is becoming more intractable and invasive, not less. One need not 
be a rocket scientist to understand the estimates that corruption might 
sometimes add 30% or more to the cost of contracts, and implementing 
internationally-financed projects. To add insult to injury, this does not 
even take into account government’s relentless BEE objectives. In 2014, 
estimates suggested that a trillion US dollars’ worth of transactions world-
wide may be strongly tempted by corruption every year. I will not hesitate 
to suggest that South Africa has perfected the art of corruption if cogni-
sance is taken of the evidence before the Zondo Commission of Enquiry.  

Evidence suggests that funds for a significant number of assistance pro-
grammes are mismanaged, wasted, and blatantly stolen. This the taxpayer’s 
money. Government is biting the hand that feeds it, so to speak. The 

adverse consequences are not merely direct financial losses and daily ineffi-
ciencies in our society, but a total breakdown in terms of trust in our courts 
– essential to an effective democratic government. If South Africa’s cor-
ruption continues, it will cause the country’s downfall. We are already a 
turbulent democracy, and we are being crippled by corruption that threat-
ens our ability to sustain growth and political stability. These considera-
tions raise questions about the rule of law. In my humble opinion, it is 
unconscionable that the members of our various Benches are scrutinised 
for such esteemed positions by politicians with sometimes ulterior motives. 
This is exactly what happens currently during JSC interviews. I submit 
that such behaviour is yet another example of a deterioration of the rule of 
law, and irreconcilable with the democratic society that we enjoy. It is 
incomprehensible that we, as legal practitioners, even tolerate such inter-
ventions. To evade such a fiasco, we dare not remain silent on these issues. 

It is crucial not to underestimate the after-effects of corruption – the 
unacceptable plundering of resources, the chaotic state of our SAPS (liter-
ally thousands of cases for which forensic evidence is unattainable), the 
almost zero success rate in prosecuting perpetrators of corruption, and the 
sorry state of affairs regarding service delivery as far as the eye can see – to 
name but a few. The extent and nature of the problem, deeply embedded 
in national habits, means that there is no imminent solution. The logical 
conclusion of this cycle of events should raise red-flags. The symptoms of 
decay are prevalent in all levels of society. Recently, it was made known 
that our police stations are regularly robbed. If those responsible for ensur-
ing our safety are themselves the victims of crime, what chance do the 
weak and vulnerable have?  

The truth is, corruption is the disease of the age. The question that ulti-
mately remains is, have we reached a point of no return in our battle 
against crime and corruption? Being mindful of the lingering danger of 
plunging into anarchy, to fight this truly pervasive rot, it is time that we 
adopt revolutionary tactics more in line with modern jurisdictions and 
international practice. Attorneys in America, for example, do not hesitate 
themselves to run advertising campaigns to address such issues, and even 
involve themselves in open debate with politicians when issues are close to 
their heart.  

As a profession, we in South Africa have been largely supine and pow-
erless. It is time that we spend money on something far more important 
than some of the items of expenditure reflected in the financial statements 
of the LPC, namely, to regain respect for our profession, the Constitution 
and the law in general. Let us protect our hard-earned democracy from 
ending up as an ignominious failure. ◆ 

 
Dr Curlewis is a Senior Consultant to Clarke & Van Eck.

Curlewis
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While other professions are extending their tentacles into areas traditional-
ly the preserve of lawyers – such as the drafting of contracts and court 
papers, conveyancing and the giving of legal opinions – there has been lit-
tle growth of service areas for the legal profession. The promulgation of the 
Insolvency Act (Chapter 6:07), which introduced the novel procedure of 
corporate rescue, was a welcome development, as it created a new service 
area for the legal practitioner in terms of s131, as read together with s125C 
of the Estate Administrators Act [Chapter 27:20]. However, the recent pro-
nouncement by the high court in Cossy Rules (Private) Limited vs Adme 
Print Marketing and ORS HH533-20 effectively rendered the creation of this 
new area of practice inaccessible to lawyers, in favour of accountants. 

 
Cossy Rules matters 
In the case of Cossy Rules (Private) Limited vs Adme Print Marketing & Ors HH 
75-20, the Honourable Kwenda J raised the question of whether a corporate 
rescue practitioner, who is a registered legal practitioner, may represent the 
company which he or she is rescuing, in light of the judgment of Lees Import 
and Export (Pvt) Ltd v Zimbank 1999 (2) ZLR 36 (S). Judge Kwenda said, 

“The Law firm C.Nhemwa and Associates represented the Applicant 
and Mr Nhemwa appeared to argue the matter. I have serious reserva-
tions about the appropriateness of that in light of the judgment in Lees 
Import and Export (Private) Limited v Zimbank 1999 (2) ZLR 36(S).” 
 
The Lees judgment gives authority for the proposition of law that a com-

pany has no common law right to be heard in the superior courts except 
through legal counsel. This general position is subject to the court using its 
discretion in exceptional circumstances to permit a person other than a legal 
practitioner to appear before the superior courts. A similar position was taken 
in South Africa in Arma Carpet House (Johannesburg) Pty Ltd v Domestic and 
Commercial Carpet Fittings Pty Ltd & Anor 1977 (3) SA 448 (W).   

In the Cossy Rules matter, the corporate rescue practitioner, who is also a 
registered legal practitioner, appeared in an urgent chamber application 
where the company under corporate rescue sought an order to stop the 
eviction of the company from the milling site on which its whole business 
enterprise of gold milling was located.  

In subsequent proceedings, the same parties appeared before the high 
court (HH533/20) in another urgent chamber application for an interdict 

sought by the company under corpo-
rate rescue to secure the preservation 
of its property, which was the subject 
of action proceedings. In this matter, 
a legal practitioner from the same 
law firm as the corporate rescue prac-
titioner appeared for the company 
under corporate rescue. Judge 
Manzunzu, in Cossy Rules, held that 
the corporate rescue practitioner and 
his law firm were conflicted: 

“However, Mr Nhemwa is a 
Senior Partner in C. Nhemwa & 
Associates and I do not see why 
the two have to be separated. He 
has direct access and control of 
what goes on in his law firm. He is conflicted for the simple reason that the 
decision to litigate by the applicant came from him and he appoints him-
self to represent the applicant 
deriving a direct benefit in terms 
of fees. This decision to bring this 
application could have been moti-
vated by the desire to earn fees. It 
is standard ethical practice that 
lawyers must not benefit from 
their relationship with their clients 
other than the usual payment of 
legal services they have provided.” 
 
Judge Manzunzu found both the 

corporate rescue practitioner and 
legal practitioners from his office to 
be conflicted. This position had the 
effect of removing the major compo-
nent of what a corporate rescue 
practitioner with a legal background is appointed for. The rescue of a com-
pany mainly requires legal skills for compliance, litigation and restructuring 
purposes, finance and accounting skills, and business strategy management 
skills. Consequently, in its wisdom, the legislature provided for the registra-
tion of Legal Practitioners, Public Accountants or Auditors, and any other 
fields recognised by the Council of Estate Administrators, as Insolvency 
Practitioners from whom Corporate Rescue Practitioners are drawn. The 
Corporate Rescue Practitioner is primarily supposed to use his skill set and 
competencies to rescue the company. They are allowed to engage consul-
tants for those areas of service in which they lack skill and knowledge. The 
rescuing of a company requires the management of costs, as financial dis-

The attorney at law: a profession in danger 
of extinction
C L A U D I O U S  N H E M W A  A N D  B E L I N D A  B E L L

The noble profession of the “learned friends” 
faces numerous challenges to its continued 
existence, from advances in technology, inroads 

into service areas by other professions like accountants, 
debt collectors and realtors. 

Nhemwa 

Bell 
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tress is evidenced by cashflow problems, no matter what the cause of 
decline. Consequently, the Legislature came up with a novel procedure that 
is basically self-managed and litigation-free to access. The idea is to avoid 
litigation costs at all levels, especially the entry level.  

Requiring a corporate rescue practitioner with legal skills to engage another 
legal person to litigate on behalf of the company pre-supposes that the com-
pany has adequate financial resources to prosecute the case. The reality is that 
a company under corporate rescue is almost always on the brink of bankrupt-
cy, and all available cash resources must be channelled towards the rehabilita-
tion process. In certain cases, the legal issue may be the real cause of the 
financial haemorrhage. Consequently, the company selects a lawyer as its cor-
porate rescue practitioner to benefit from the existing competencies without 
having to further drain the company’s depleted cash resources. Engaging a 
third party requires cash resources to meet the bills. Failing to pay the legal 
bills is an unethical conduct and attracts disciplinary proceedings for the cor-
porate rescue practitioner, instituted by the Law Society. 

The matter was taken up on appeal by the corporate rescue practitioner 
where one of the two legal issues that arose in the appeal was whether or not 
the corporate rescue practitioner and legal practitioners from his office are con-
flicted at law to act for the company under corporate rescue. The Supreme 
Court heard the matter and the appeal was resolved through an order by con-
sent as the Respondent, who had raised the preliminary point in the court a 
quo, conceded that this question of conflict had no merit in law. The appeal 
was successful, and the matter was remitted to the high court to hear the mer-
its of the matter, as the legal representation of the company under corporate 
rescue was proper in law. It is unfortunate that the concession of the 
Respondent in the matter means that there is no written judgment giving rea-
sons, which would have greatly enriched corporate rescue jurisprudence. 

However, it seems that the court accepted two arguments made by 
counsel for the company under corporate rescue. The first is that the con-
cept of conflict of interest, as defined in our law, does not extend to the cir-
cumstances of this particular case. Conflict of interest is defined in Watson v 
Gilson Enterprises (Pvt) Ltd 1997 (2) ZLR 318 (H) to cover circumstances 
where “in the course of acting for one party, that legal practitioner may 
have received confidential instructions which may be of use to a future 
opponent should the same legal practitioner purport subsequently to act for 
that opponent”. In the appeal before the court and in the court a quo, it was 
never contended that any of the legal practitioners from C. Nhemwa and 
Associates was using information obtained from the Respondent to benefit 
the company under corporate rescue while prejudicing the Respondent. 
This point was argued as an error in law when deciding on a principle 
which does not apply to the set of facts before the court.  

The second argument was taken in respect of the concern raised by the 
Respondent, accepted by Justice Manzunzu, that the legal practitioners rep-
resenting the company would be pursuing legal fees only on a matter with 
no merit. The argument made for the Appellant in the Supreme Court was 
that the issue of fees is regulated through the taxation by the Master of the 
High Court. More fundamentally, the court seemed to be guided by the 
trite position that one cannot argue issues of conflict or independence of 
another on speculation or supposition, but on the basis of alleged fact. 
There had been no factual basis placed before the court to show that the 
matter was meritless and being pursued to drain the already financially dis-
tressed company’s coffers. The point, therefore, was that should this prelimi-
nary point be raised that a corporate rescue practitioner cannot legally rep-

resent the company he is rescuing, then it must be taken on the basis of 
allegations made on the facts of the specific case.  

This means that, presently, there is no bar to the corporate rescue practi-
tioner, or legal practitioners from his office, representing the company 
under corporate rescue except on the basis of facts alleged and accepted by 
a court of competent jurisdiction.  

The major impact on the legal profession, had this position by 
Manzunzu J been upheld by the Supreme Court, is that a new area of prac-
tice would have been taken away. While accountants are not held to be in 
conflict when they prepare accounts and financial statements, and carry out 
ordinary or forensic audits, legal practitioners would have been said to be 
conflicted when they utilised their basic litigation skills in the rescue pro-
cess. They would have been denied the use of the very skill and competency 
for which they were appointed. Therefore, no company would appoint a 
legal practitioner as a Corporate Rescue Practitioner, because he or she 
would be barred from using the key skill that he or she possesses. It would 
have become prudent to appoint an accountant who would, apart from 
offering accounting, ordinary and forensic audit, strategic management 
skills and other skills which legal practitioners generally lack, be in the 
same position as a legal practitioner when litigation is required; that is, hav-
ing to appoint a legal practitioner to prosecute legal matters. 

 
Conclusion  
There is no ethical or statutory impediment on legal practitioners, appointed 
as corporate rescue practitioners, to represent the financially ailing companies 
in the superior courts. A reading of the Insolvency Act and the Estate 
Administrators Act will reveal no express or implied prohibition for the legal 
practitioners so appointed to use their legal expertise and represent the com-
panies under corporate rescue in court proceedings geared towards the reha-
bilitation and rescue of the company. Even when one considers the authority 
in the Lees Import case, it can be argued that the authority deals with the rep-
resentation of companies by directors, whereas in the two Cossy Rules cases, 
the company was represented by registered legal practitioners with the requi-
site practising certificates. In relation to the corporate rescue practitioner also 
taking the place of the Board of directors by virtue of appointment, it is sub-
mitted that the Insolvency Act has sufficient oversight by the Master of the 
High Court and a regulatory framework to safeguard the company from being 
exploited. A further aspect to be considered is that the Lees Import judgment 
states the general rule, which is subject to exceptions, and the philosophy and 
spirit of corporate rescue has to be one of those exceptions.  

Furthermore, the philosophy of corporate rescue, being geared towards 
rehabilitation of a company for social and economic good, favours a pro-
rehabilitation process versus an over-cautious approach based on conjecture 
and speculations of impropriety against the corporate rescue practitioner. 
The courts themselves have mechanisms to register their displeasure against 
legal practitioners who act outside the bounds of their professional and ethi-
cal standards. The Supreme Court decision not only meets the intent by 
the Legislature to include legal practitioners who inadvertently appear first 
in the listed professions eligible for appointment as Insolvency Practitioners 
in s125C of the Estate Administrators Act [Chapter 27:20], but also pro-
tects this new area of practice for the profession. 

 
Nhemwa is Senior Partner and Bell an attorney with C Nhemwa 
Attorneys (Zimbabwe).
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Director of Public Prosecutions Western Cape v Regional 
Magistrate Wynberg and Others (8999/2020) [2021] ZAWCHC 
201  
Two sisters, both victims of sexual abuse, were recently vindicated in the 
WCHC. This court was tasked with the review of the judgment handed 
down by the Regional Magistrate (in whose court the second and third 
respondents in this matter are charged with two counts of indecent 
assault), in which it was held that sections 58, 59 and 60 of SORMA 
were not applicable as the incidents are alleged to have occurred before 
the introduction of SORMA. The WCHC was primarily concerned with 
determining whether the Regional Magistrate’s conclusions in this regard 
were correct.  

Section 58 provides that evidence relating to previous consistent state-
ments by a complainant are admissible in criminal proceedings involving 
the alleged commission of a sexual offence, but the court may not draw 
any inference from the absence of such previous consistent statements. 
Section 59 provides that the court may not draw any inference from the 
length of any delay between the alleged commission of the offence and 
reporting it. Section 60 provides that a court may not treat the evidence 
of a complainant in criminal proceedings involving the alleged commis-
sion of a sexual offence with caution on account of the nature of the 
offence. Following a careful consideration of SORMA’s s69 (its transition-
al clause) and our well-established laws around retrospective application, 

the court found that the aforemen-
tioned sections are procedural in 
nature and therefore capable of 
enjoying retrospective application.  

The court then unpacked the 
relevant constitutional values, as 
well as the context, purpose and 
objects of the Act. The learned 
judges reminded the reader that the 
right to a fair hearing is not only 
applicable to an accused person, 
but also to the victim of a crime. 
Considering SORMA’s preamble, 
the court found that the Act strives 
for fairness and equality for all vic-
tims in matters that relate to sexual 
offences, and that the principle of 
equity permeates the Act and its 
preamble.  

The court considered the appli-
cation of sections 58, 59 and 60 
(and the Act generally) to investiga-
tions of sexual abuse and related 
proceedings that had already com-
menced when SORMA came into 
effect on the one hand, and those 
that had not on the other. The court 
found that it could never accord 
with public policy that only a cer-
tain sector of victims of sexual 
offences were offered legal protec-
tion through legal procedures that 
accord with constitutional values, while under the same legal system, 
another sector of victims of sexual offences is left vulnerable and subjected 
to legal procedures that offend constitutional values. The very premise of 
differential treatment of sexual offence complainants must be considered 
offensive to our constitutional democracy. 

Finding that the application of the procedural rules provided by sec-
tions 58, 59 and 60 of SORMA would have no fatal effect on the respon-
dents’ rights to a fair trial, the court held – in its judgment handed down 
on 13 October 2021 – that these sections should enjoy application in the 
criminal proceedings presently before the Regional Court, and that the 
Regional Magistrate’s ruling that they should not was reviewed and set 
aside.  

One step forward, two steps back for victims 
of Gender Based Violence

The Criminal Law (Sexual Offences and Related 
Matters) Amendment Act (32 of 2007) (SORMA) 
was enacted in response to the rising levels of 

violence against women and children in our country. It 
attempts to provide victims of that violence with clear 
legal protection. Among SORMA’s achievements is the 
recognition that rape can occur within a marriage, the 
delineation as to how evidence should be treated by our 
courts to ensure our adjudicators do not perpetuate 
rape myths, and to otherwise begin to bring our law 
closer to international standards. But it is evident that 
notwithstanding our progressive Constitution and legis-
lation, we have only just begun. Two recent judgments 
have thrown the power that the judiciary wields in its 
interpretation and implementation of legislation into 
sharp focus. 

Mangale

O'Brien

B R I G I T T A  M A N G A L E  A N D  S H A N N O N  O ' B R I E N
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This judgment was a vital step in the right direction not only for the 
complainants in this matter, but for further victims of sexual abuse who 
might bring their case before our courts. The judgment demonstrates the 
importance of a careful and proper application of our Constitution and leg-
islation in protecting and upholding the rights of victims of sexual abuse. 
The honourable judges’ careful analysis ensured a proper balance between 
the rights of the accused and the complainants and, in so doing, ensured 
that the law gave recognition to the rights and interests of all parties. 

But just five days prior, a different Division – also tasked with resolving 
issues centred around SORMA – delivered an alarmingly different mes-
sage to victims of sexual abuse.  

 
Coko v S (CA&R 219/2020) [2021] ZAECGHC 91  
Our Eastern Cape Division (ECHC) was confronted with an appeal 
against a conviction of rape, and a consequent sentence of seven years’ 
imprisonment. The appellant in this matter was charged under s3 of 
SORMA, which provides:  

Any person (“A”) who unlawfully and intentionally commits an act of 
sexual penetration with a complainant (“B”), without the consent of 
B, is guilty of the offence of rape. 
 
The appellant appealed the sentence and conviction, submitting that 

the state failed to prove beyond reasonable doubt the elements of the 
crime of rape and that, in any event, the sentence was unduly harsh, 
ignores the interests of society and induces a sense of shock. The state dis-
puted these submissions.  

A summary of the facts in this case is important because they allow 
one to properly grapple with the issues for consideration before the 
ECHC: consent and intent. The offence occurred on 1 July 2018, when 
the appellant and complainant were in a romantic relationship. The com-
plainant’s evidence was that she arrived at the appellant’s residence that 
evening with the intention to “sleep over at his place that night” so that 
the two could “hang out, cuddle and sleep”. After watching a movie 
together, the two “continued chatting and started kissing”, and the com-
plainant’s evidence is that she “didn’t have a problem with the kissing”. 
The appellant then began removing her pants, to which the complainant 
responded by closing her legs and saying to him, “no, I don’t want to have 
sex with you”. 

Her line in the sand had been drawn. Expressly. Unequivocally. So 
read the record in the Regional Court, and indeed the judgment of the 
ECHC. 

The appellant thereafter removed the complainant’s pants and began 
performing oral sex on her, which she described as “a bit uncomfortable … 
and he stopped and then he continued climbing on top of me and pene-
trating his penis into my vagina”. The complainant’s evidence was that 
she did not object to the oral sex. She testified that the oral sex felt 
uncomfortable, but it did not last long, and the two kissed after the oral 
sex. When asked what happened after penetration, the complainant’s evi-
dence was that she was crying and “trying to push him off of me and I 
kept saying he must stop, he is hurting me. I had like my hands on his 
shoulders trying to push him off. He wouldn’t stop and he just carried on 
shoving it in and out and kept saying sorry in my ear.” It is not in dispute 
that the two thereafter spent the rest of the night together at the appel-
lant’s residence, parting ways in the morning.  

The complainant testified that the appellant did not use any form of 
threat or violence against her.  

The appellant’s evidence was that they continued kissing after the 
movie, that he took her pants off and then had oral sex with her, during 
which she signalled no discomfort. His further evidence was that after the 
oral sex he moved up her body and kissed her on the mouth again. It was at 
this point that he inserted himself inside her. His evidence was that the 
complainant did not stop him from penetrating her. She expressed that the 
penetration was hurting, to which he would stop and then continue again. 
His evidence was that she did not resist and that her body language seemed 
relaxed. He told the court that because of the foreplay and the body lan-
guage of the complainant, he believed that she was a willing participant 
and that “since there was no resistance from when I was doing the oral sex, 
I went with the motion”. He accepted that they had previously discussed 
sex and she told him that she was not ready for sexual intercourse. 

The complainant and appellant’s evidence were both accepted by the 
Regional Court in full.  

The ECHC judgment reminds the reader that the state bears the onus 
to prove the guilt of the accused beyond reasonable doubt – meaning that 
the state must prove all the elements of the crime of rape, including the 
absence of consent and intention. The corollary thereof is that there is no 
onus on the accused to prove their innocence. It is a well-established 
principle of our law that an accused is entitled to be acquitted if there is a 
reasonable doubt that he might be innocent, even though his explanation 
is improbable. But it is also well established that the onus must be dis-
charged upon a consideration of all the evidence, and that there is no 
substitute for a detailed and critical examination of each and every com-
ponent of a body of evidence. But, having done so, our judges and magis-
trates must then “step back a pace and consider the mosaic as a whole. If 
that is not done, one may fail to see the wood for the trees”. 

The judgment goes on to set out in detail our law’s position on con-
sent and intention, pointing out that “the authorities are clear upon the 
point that though the consent of a woman may be gathered from her con-
duct, apart from her words, it is fallacious to take the absence of resistance 
as per se proof of consent. Submission by itself is no grant of consent” and 
acknowledges that an accused cannot solely rely on the body language of 
a rape victim to override her express words. 

It is at the point at which the law is applied to the facts that concerns 
arise. So writes the learned Acting Judge: “It was the evidence of the 
Appellant that throughout the encounter, the Complainant was an equally 
active participant, she was not merely passive – she kissed the Appellant 
back, she held him, she had no problem with the removal of her clothes, 
she watched him take off his clothes without raising an objection, she knew 
he was erect, she did not object to the oral sex. The only area where there 
was a dispute was after the penetration.” But of course that is where the dis-
pute arose – it is indeed the very basis for the charge of rape: the absence of 
her consent to penetration. It was the complainant’s evidence that “no, I 
don’t want to have sex with you”, but that she “didn’t have a problem with 
the kissing”, and that she did not object to the oral sex. This was her evi-
dence and this is what ought to have been more fairly considered.  

Following a further brief reference to the lower court’s consideration of 
the evidence, the ECHC then finds that it cannot be held that “the State 
proved that the version of the appellant that he genuinely believed there 
was at least tacit consent was false beyond reasonable doubt”. This, so the 
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judgment reads, is informed by the fact that she was an equally active par-
ticipant and that her body language led the appellant to conclude that her 
initial clear boundary in the form of “no, I don’t want to have sex with you” 
had been pushed further to now include penetrative sex – all of this hap-
pening silently and in the brief moments between the conclusion of the 
oral sex and kissing, and the penetration. A baffling conclusion indeed.  

And so, the question we must answer is: was the law incorrectly 
applied, or does our law simply hopelessly limp behind where it should be. 
The crushing reality is that the answer is: both.  

Underdeveloped as it may be, our law provides that consent – though it may 
be tacit – must be clear and given every step of the way, for each intimate act. It 
also provides that rape and other forms of sexual abuse may occur in romantic 
relationships and marriages. As regards intention, the well-established principle 
of dolus eventualis demands that we consider the accused’s awareness of the likely 
outcome of his actions. These tools, further common law principles, further leg-
islation, and our Constitution all should have come to the complainant’s rescue 
in this matter. But her crime may have been that she wasn’t the perfect victim: 
she bears no physical marks of violence or express threat, yet she dared to come 
forward. And for that, she herself was put on trial.  

Looking abroad, we see that a 2004 amendment to the United Kingdom’s 
Sexual Offences Act of 2003 allowed that a person (A) commits an offence 
if he intentionally penetrates the vagina, anus or mouth of another person 
(B) with his penis, without B’s consent, and A does not reasonably believe 
that B consents. This Act vitally goes on to provide that whether a belief is 
reasonable is to be determined having regard to all the circumstances, 
including any steps that A has taken to ascertain whether B consents. 

Similarly, in New South Wales, the Crimes Act ( 40 of 1900) (follow-
ing a 2008 amendment to its s61) provides that where an accused intends 
to rely on a defence of reasonable belief in consent, the court needs to 
consider all the circumstances, “including any steps taken by the person 
to ascertain whether the alleged victim consents to the sexual activity”. 
Section 61HE(9) also provides that “a person who does not offer actual 
physical resistance to a sexual activity is not, by reason only of that fact, 
to be regarded as consenting to the sexual activity.” 

The Canadian Criminal Code (R.S.C., 1985) provides that belief in con-
sent will not be a defence where the accused did not take reasonable steps, 
in the circumstances known to the accused at the time, to ascertain that the 
complainant was consenting. This was the position from 1 January 2003. 

Legal reform is long overdue. But even before reform, we must carefully 
and properly apply the tools we already have. Because when we don’t, we 
communicate the message that blares through Coko: they won’t believe 
you. Not the police, not the judiciary. If you dare come forward, the onus 
will be on you to prove the absence of your consent, no matter how 
expressly you withheld it, and you will need to persuade the court of the vil-
lainous mind of your perpetrator, an attempt he can easily demolish by the 
words we know too well: “I thought she wanted it”. We infantilise perpetra-
tors by presuming that they cannot discern agreement from disagreement, 
while placing victims on trial by demanding they perfectly explain the 
mind of their perpetrator. All in our current reality. A reality in which we 
are known as a rape capital. A reality in which a woman was sexually vio-
lated while you read this article. If one compares the effort it would take for 
an accused to take steps to confirm consent, against the harm that may be 
suffered by a victim when he does not do so, the fact that our law fails to 
correct this imbalance flies in the face of our constitutional democracy.  ◆ 

 
Brigitta is a Senior Associate and O'Brien a Candidate Attorney with 
Cliffe Dekker Hofmeyr incorporating Kietie Law (Kenya). 
 
CDH’s Pro Bono & Human Rights Practice is presently pursuing a constitu-
tional challenge to the prescription periods applicable for victims of sexual abuse 
who wish to pursue a damages claim – a case it has the honour of pursuing on 
behalf of the sisters referred to in the DPP judgment above. And so, for this and 
several other reasons, judgments on these issues are 
of great interest and import. But they should be to us 
all – we must all answer the call to protect, uphold 
and develop the rights and values enshrined in our 
Constitution if we have any hope of giving effect to 
its fabric. 
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The directive allows employers to implement policies for the mandatory 
vaccination of their employees, subject to various requirements, limita-
tions, and guidelines. In South Africa, employers generally have the dis-
cretion to implement any policies or procedures they deem necessary for 
their operational requirements and for the health and safety of their 
employees and workplace. Many large corporations have already begun 
processes to implement such policies. 

While the constitutionality of the directive has been the subject of 
much debate across the employment space, the South African Human 
Rights Commission (SAHRC) recently released a statement advising that 
a general law mandating COVID-19 vaccination in SA is not necessarily 
a human rights infringement, provided that it is done in accordance with 
the processes stipulated in the Constitution. 

 
Proposed amendments to the Employment Equity Act 
The DEL proposed amendments to the Employment Equity Act, which 
seek, inter alia, to give the Minister of Labour the authority to set employ-
ment equity targets for employers across the economy.  

Other proposed amendments include redefining designated employers, 
introducing sector- specific numerical targets, amending the definition of 
people with disabilities, and introducing consultations with trade unions 
(where applicable) regarding the implementation of employment equity 
plans. The amendments also seek to remove the current requirement that 
psychological tests must be certified by the Health Practitioners Council 
of South Africa (HPCSA). The proposed amendment bill is currently 
under consideration by the National Assembly. 

 
Labour Court upholds dismissal of employee who knowingly 
came to work after exposure to COVID-19 
The employee in question travelled to work every day by car, car-pooling 
with a colleague. His colleague fell ill, with the erstwhile employee also 
experiencing symptoms associated with COVID-19. Despite being 
instructed to stay home and being booked off from work, the employee 
persisted and kept attending at work. While awaiting the test results, he 

continued to attend the workplace 
and interact with other employees. 
In addition, after he received his 
own positive test results, he report-
ed for duty in person to hand in his 
results.   

Further, after receipt of his posi-
tive test results, he was seen walk-
ing around in the workplace with-
out wearing a mask, interacting 
with customers and hugging anoth-
er employee (who had co-morbidi-
ties). The employer dismissed the 
employee for (i) failing to notify it 
that he suffered from COVID-19 
symptoms, and (ii) neglecting to 
take appropriate steps after receiv-
ing his test results, including 
declining to self-isolate, continuing 
to attend work, and not practicing 
social distancing at work. 
Astonishingly, the CCMA 
Commissioner awarded the employ-
ee reinstatement, after finding that 
dismissal was not an appropriate 
sanction. 

The Labour Court (on review) 
was critical of the commissioner’s 
handling of the matter, especially 
holding the employer to suggested 
sanctions in its own disciplinary 
code, rather than considering the merits and determining the appropri-
ate sanction on the facts. The court was clear that the employee’s con-
duct impacted a sustainable employment relationship negatively, and 
thus dismissal was to be the appropriate sanction. In addition, the judge 
chastised the employer for not taking decisive action to ensure the 
health and safety of staff, stating, “It is one thing to have all the health 
and safety policies in place and on paper. These are, however, meaning-
less if no one, including employers, takes them seriously.” The court 
upheld the review application and held that the employee’s dismissal was 
indeed fair. ◆ 

 
Jacklin-Levin is a Partner and Smerdon an Associate, Litigation with 
Dentons (South Africa).

COVID-19 and the development of law in 
South Africa
V A N E S S A  J A C K L I N - L E V I N  A N D  R O B Y N  S M E R D O N

Mandatory vaccination policies allowed 

The Department of Employment and Labour 
(DEL) recently announced a new directive in 
terms of the Disaster Management Act (known 

as the updated Consolidated Directions on Occupational 
Health and Safety Measures in Certain Workplaces).  

Smerdon

Jacklin-Levin 
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South African public officials as fiduciaries and the necessity 
to extend such fiduciary duties 
The need to extend fiduciary duties is exacerbated by the vision of a con-
stitutional democracy to improve the quality of life of all South African 
citizens, and to optimise the potential of each citizen through good gover-
nance (United Democratic Movement v Speaker of the National Assembly 
2017 (CCT89/17) ZACC 21 at 2). For these reasons, elected public offi-
cials in all arms of the state must regularly explain how they have lived up 
to the promises inherent in the offices they occupy. Extended fiduciary 
duties would ensure accountability when there are instances of underper-
formance and abuse of public power and resources by public officials, and 
ensure that abuse and under-performance are addressed. This type of 
accountability is essential for upholding the fiduciary duties of elected 
public officials.  

For elected public officials to exercise unfettered and independent dis-
cretion, good governance structures are required to breathe life into our 
collective aspirations. The legislative, executive and judicial arms of the 
state each have specific roles to play, and follow the principle that guided 
our constitution-making process: ‘There shall be a separation of powers 
between the legislature, executive and judiciary, with appropriate checks 
and balances to ensure accountability, responsiveness and openness.’ 
(Principle VI in Schedule 4 to the Constitution of the Republic of South 
Africa, Act 200 of 1993).    

Public office powers come with responsibilities whose magnitude ordi-
narily determines the allocation of resources for the performance of public 

functions. Importantly, the powers 
and resources assigned to each of the 
arms of government do not belong 
to the public officials. These powers 
may not be used to advance personal 
or sectarian interests. In the case of 
United Democratic Movement v 
Speaker of the National Assembly 2017 
(CCT89/17) ZACC 21, the Court 
referred to the phrases: ‘Amandla 
awethu, mannda ndiashu, maatla ke a 
rona or matimba ya hina (power 
belongs to us) and mayibuye iAfrika 
(restore Africa and its wealth).’ 
These phrases convey a profound 
reality that state power, the land and 
its wealth all belong to ‘we the people,’ united in our diversity. Accordingly, 
elected public officials are required to exercise the power of the office they 
hold to control resources for the benefit of the people. Checks and balances 
are therefore required to ensure accountability, and that fiduciary duties are 
not breached. Accountability, responsiveness and openness, as found in 
s1(d) of the Constitution, require public officials to report fully and regularly 
to Parliament on the execution of their obligations. 

 
Some limitations to the enforcement of the extension of the 
fiduciary duties of elected public officials  
The South African constitutional democracy includes the system of sepa-
ration of powers. Although elected public officials are accountable to the 
judiciary as an arm of the state, in certain situations, they are also account-
able to the public. Usually, the judiciary is also the ultimate enforcer of 
obligations for more traditional fiduciaries. However, the judiciary will not 
substitute its judgment about what constitutes the public’s best interests 
when an elected official has made the best judgment on what serves the 
public’s interest. In essence, the exercise of policy-making discretion ulti-
mately rests with policy-makers or legislators when they are acting in a leg-
islative capacity. Furthermore, the activities involved in implementing the 
law also involve some exercise of discretion with which the courts will not 
interfere. In theory, the electorate provides the ultimate check on unwise, 
less than fully diligent or unethical decision-makers. 
 
Mechanisms to ensure that elected public officials exercise 
their fiduciary duties in an unfettered and independent manner 
Sections 92(2), 92(3) and 93(2) of the Constitution provide the mecha-
nisms to ensure that elected public officials exercise their fiduciary duties in 

The need to extend directors’ fiduciary duties 
to elected public officers in South Africa
J U L I E T  S I W E L A

Elected public officials are fiduciaries. The term 
‘fiduciary’ derives from the Latin terms fides or 
fiduciarius, both of which mean trust and confi-

dence. In a representative and constitutional democracy 
like South Africa, the public elects officials to act in its 
interests, putting its trust and confidence in the elected 
public officials. Subsequent to recent local and interna-
tional political events, which have resulted in biased 
voting which disregards legitimate state interests by 
members of political parties in national or federal legis-
latures, it is obvious that there is a dire need for extend-
ing directors’ fiduciary duties, especially the duty to 
exercise independent and unfettered discretion, to 
elected public officers in South Africa. 

Siwela
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COVID-19: vaccination status  
and data privacy
P H I L L I P  K R U G E R

Similarly, commerce, industry and businesses have become accustomed 
to functioning within a COVID-19 pandemic environment. In South 
Africa, the Disaster Management Act (57 of 2002) (the DMA), the 
Labour Relations Act (66 of 1995) (the LRA) and the Occupational 
Health and Safety Act (85 of 1993) (the OHSA) have been amended 
and applied with great agility in order to ensure that employers and 
employees are well aware of their rights and obligations relating to the 

The COVID-19 pandemic brought significant 
changes to the way that ordinary people attend 
to their daily activities. Initially, the changes in 

behaviour were abrupt and disruptive, but as time pro-
gressed, these have become part of our daily routine.

thelawthelaw

an unfettered and independent manner. They include the possibility of being 
voted out of office by the electorate in terms of s19 of the Constitution. This 
may also include removal by Parliament through a motion of no confidence 
(s102) or impeachment (Sections 92(2), 92(3) and 93(2)). These are crucial 
accountability-enhancing instruments to remind elected officials, particularly 
the President and cabinet, of the worst repercussions that could be visited 
upon them, for a perceived or actual mismanagement of the people’s best 
interests. In Mazibuko v Sisulu 2013 (6) SA 249 (CC), it was held that ‘a 
motion of no confidence in the President is a vital tool to advance our 
democratic hygiene. It affords the Assembly a vital power and duty to scruti-
nise and oversee executive action. The ever-present possibility of a motion 
of no confidence against the President and the Cabinet is meant to keep the 
President accountable to the Assembly which elects her or him.’ Market 
forces and competition amongst these officials would provide incentives to 
align their interests with those that they are meant to serve. Rightfully so, 
elections can assist in the selection of public officials who are likely to have 
similar interests to the people. But these mechanisms may not be sufficient, 
so it is important that the law turns to fiduciary duties and/or extended fidu-
ciaries to ensure that public officials uphold their duties, including the duties 
of loyalty, honesty and transparency. 

 
Authority for the necessity for elected public officials to 
exercise fiduciary duties with independence and unfettered 
discretion 
United Democratic Movement v Speaker of the National Assembly and Others 
2017 (CCT89/17) ZACC 21 

In the United Democratic Movement case, the court had to determine 
whether the Constitution requires, permits, or prohibits votes by secret 
ballot in motions of no confidence in the President of the Republic. In 
casu, the court held that the Speaker of the National Assembly has the 
constitutional power to prescribe voting in a motion of no confidence in 

the President to be conducted by secret ballot. The court then set aside 
the Speaker’s decision to refuse to prescribe a secret ballot. 

Scottish Co-operative Wholesale Society Ltd v Meyer 1958 3 All ER 66   
In Scottish Co-operative Wholesale Society Ltd v Meyer, the Scottish Co-

operative Wholesale Society was a 51 per cent shareholder in a subsidiary 
that manufactured rayon. This was at a time of strict post-war controls. 
The remainder of the shares were owned by two outside directors with 
skill and experience in the trade. The two outside directors refused to sell 
their shares to the Society. Consequently, the Society began switching its 
business to a new department within its own organisation. The sub-
sidiary’s business began to decline, and its shares fell heavily in value. The 
court then held that the Society must buy the two directors’ shares at 
‘what would have been the value of the shares at the commencement of 
the proceedings had it not been for the oppressive conduct of which com-
plaint was made.’ 

PPWAWU National Provident Fund v Chemical Energy Paper Printing 
Wood and Allied Workers Union 2008 (2) SA 351 (W).  

This case dealt with the level of control that a union should exercise 
over trustees in managing the funds of the PPWAWU National Provident 
Fund. The court held that trustees are entrusted with the control of prop-
erty with which they are bound to deal for the benefit of others. Hence, 
the control by trustees should give rise to fiduciary obligations. These 
fiduciary obligations include the duty to exercise independent judgment. 

In conclusion, there needs to be an extension of directors’ fiduciary 
duties, especially the duty to exercise independent and unfettered discre-
tion, to elected public officers in south Africa. This need emanates from 
the duty to act in the public interest, to be accountable to the judiciary 
and individuals who voted them into power. This will in essence guaran-
tee a progressive constitutional state. ◆ 

 
Siwela is an Attorney and Notary Public of the High Court of South Africa.
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employment relationship within the greater COVID-19 pandemic 
environment. 

However, two new participants have entered the mix and the apple-
cart does not seem as stable as it did in the first half of 2021, particularly 
insofar as it relates to the employment relationship.  

The newcomers represent competing challenges which require seri-
ous consideration: (i) Data Privacy Requirements and (ii) The 
National Vaccination Roll Out and Strategy.   

 
Data privacy requirements 
The Protection of Personal Information Act (4 of 2013) (POPIA) 
came into full force and effect on 1 July 2021, after a 12-month grace 
period to enable businesses to implement the necessary processes and 
policies required for compliance with its provisions. 

The main objective of POPIA is to promote the protection of per-
sonal information processed by public and private bodies by, among 
others, introducing certain conditions for the lawful processing of per-
sonal information to establish minimum requirements. 

POPIA also introduces the concept of so-called “Special Personal 
Information” (SPI) which is defined as the religious or philosophical 
beliefs, race or ethnic origin, trade union membership, political persua-
sion, health, sex life or biometric information of a data subject, or the 
criminal behaviour of a data subject. 

 
The national vaccination roll-out and strategy 
The South African government, among many governments worldwide, 
undertook the massive task of sourcing, distributing and overseeing the 
rollout of the vaccine against COVID-19. To this end, a national regis-
ter for COVID-19 vaccinations was established and the vaccination 
system is based on a pre-vaccination registration and appointment sys-
tem. All those vaccinated are recorded in a national register and pro-
vided with a vaccination card. 

Internationally, many developed countries require a digital vaccina-
tion card to be presented before individuals are allowed to travel, enter 
public spaces and before being allowed to enter the workplace. 

The South African COVID-19 Vaccine Certificate System was offi-
cially launched by the Department of Health on 8 October. The digital 
copy of the physical vaccine card is linked to the vaccination code 
issued by the Electronic Vaccination Data System and is intended to be 
the entrée to countries where proof of vaccination is required, as well 
as sports events and music festivals, among others that may also require 
proof of vaccination. It also makes for easier travel to countries which 
require proof of vaccination. 

The DMA, LRA and OSHA place an obligation on the employer 
to ensure that a safe workplace is provided for employees and the 
public.  

Furthermore, the Department of Labour issued the Consolidated 
Direction on Occupational Health and Safety Measures in Certain 
Workplaces (the Direction) on 11 June 2021, which allows employers 
to adopt a mandatory vaccine policy.  

This policy must, however, allow an employee to refuse to be vac-
cinated on constitutional grounds, such as the right to bodily integrity 
and the right to freedom of religion, belief and opinion, or medical 

grounds. If an employee refuses to be vaccinated, the employer must 
take steps to reasonably accommodate them in a position that does 
not require them to be vaccinated, so that they can remain in the 
employ of the organisation. This might include allowing the employee 
to work offsite or at home, or to work in isolation from other 
employees. 

South African law does not yet allow an employer to limit or refuse 
an employee their employment entitlements based purely on their vac-
cination status.   

 
Competing challenges: vaccination status v data privacy 
It seems, therefore, that employers may be stuck between a rock and a 
hard place. On the one hand, the employer has an obligation to pro-
tect the personal information of its employees in terms of the provi-
sions of POPIA, whilst, on the 
other, international trends seem to 
indicate that unless you disclose 
your vaccination status, by way of 
presenting your vaccination card, 
certain social liberties will be 
withheld from you. Furthermore, 
in terms of the DMA, LRA and 
OSHA, employers must provide a 
safe working environment for all 
their staff.  

Employers are, however, 
empowered by the Direction to 
adopt a mandatory vaccine policy 
which, upon deeper reflection, is 
not truly “mandatory” in the sense 
of the dictionary definition of the 
word at all. 

The question arises – how must an employer deal with employees’ 
personal information relating to their vaccination status? 

Given the inclusion of personal information about an individual’s 
health as SPI in terms of POPIA, employers must be extremely circum-
spect when dealing with the collection, processing and dissemination 
of their employees’ vaccination status. 

 
POPIA is very clear in its provisions, that SPI may only be processed 
if: 

processing is carried out with the consent of a data subject (i.e. the 
employee); 
processing is necessary for the establishment, exercise or defence of 
a right or obligation in law; 
processing is necessary to comply with an obligation of international 
public law; 
information has deliberately been made public by the data subject 
(i.e the employee); or 
processing is for historical, statistical or research purposes to the 
extent that:   

it serves a public interest, and the processing is necessary for the 
purpose concerned; or 

Kruger



December 2021 66
2 0  Y E A R S

POPIA/COVID-19POPIA/COVID-19

it appears to be impossible or would involve a disproportionate 
effort to ask for consent, and sufficient guarantees are provided 
to ensure that the processing does not adversely affect the indi-
vidual privacy of the data subject to a disproportionate extent. 

 
For an employer to collect, process or disseminate personal informa-

tion regarding its employees’ vaccination status, they must comply with 
the provisions of POPIA in respect of the processing of SPI. 

 
What are the practical implications? 
Consider a scenario where Company A contracts Company B to pro-
vide cleaning services at their premises. Company B requires Company 
A to provide only employees who have been vaccinated against 
COVID-19 and can present their vaccination cards as confirmation. 
As justification, Company B states that the DMA, LRA and OSHA 
places an obligation on it to ensure that it provides a safe workplace for 
its employees and the public. 

To evaluate the stance taken by Company B, one must consider the 
justification for such a demand from various perspectives: 

Firstly, a practical question arises: will adherence to the demand of 
Company B achieve the desired outcome?  
At the time of writing this article, the World Health Organisation 
(WHO) has stated that while a COVID-19 vaccine will prevent 
serious illness and death of an individual, the WHO still cannot 
confirm the extent to which a COVID-19 vaccine keeps an individ-
ual from being infected and passing the virus on to others. 
Therefore, with the information available at present, Company A’s 
insistence that all employees provided by Company B be vaccinated 
does not necessarily seem to safeguard the workplace for either their 
employees or the public.  
Secondly, the question about the National Vaccination Roll Out and 
Strategy requires consideration, i.e. does Company B’s demand assist the 
National Vaccination Roll Out and Strategy? 
It is conceivable that Company B’s demands would, indeed, assist 
in the National Vaccination Roll Out and Strategy. Company B’s 
insistence that Company A provide only employees who have been 
vaccinated is effectively applying a form of social/communal pres-
sure on Company A and its employees to ensure that they are vac-
cinated. 
Thirdly, is Company B’s request reasonable, given the requirements relat-
ing to data privacy. 
POPIA and its requirements do not necessarily prohibit the collec-
tion, processing and dissemination of personal information. What 
POPIA does require, however, is that the parties involved in the 
processing, collecting and dissemination of the personal informa-
tion of a data subject (i.e. the employee in this example), must be 
held accountable for their actions. Therefore, Company B’s request 
is not necessarily unsustainable in terms of POPIA, but care needs 
to be exercised by both Company A and Company B to ensure that 
they have the necessary grounds to collect, process and disseminate 
the personal information and that they have taken the appropriate 
and reasonable technical and organisational measures to safeguard 
it. 
 

In light of this, one would have to concede that Company B’s 
demand does not achieve the desired objective of creating a safer 
workplace for Company B’s employees or the public. If the COVID-19 
vaccine only prevents serious illness and death, but does not hinder 
the transferability of the virus, it is submitted that the general require-
ments of social distancing, screening, sanitisation and wearing of 
masks would be far better employed to achieve Company B’s desired 
objective. 

However, from a National Vaccination Roll Out and Strategy per-
spective, and a social responsibility point of view, Company B’s request 
does seem to have merit. Company A may, therefore, want to consider 
implementing a mandatory vaccination policy, as envisaged in the 
Direction. Or, as the Direction does not provide the legal muscle 
required to enforce it, it may want to consider an alternative approach 
and implement a policy which encourages employees to be vaccinated, 
not only for the benefit of their own health, but also as part of their 
civil duty to the greater community, and to ensure that the company 
can maintain a viable business by continuing to render its services to 
the market. 

In terms of POPIA, it is submitted that the neither the Direction 
nor the DMA, in its present form, provides a basis for processing the 
vaccination status of an employee. Currently, there no initiatives being 
taken to apply to the Information Regulator to declare that the vacci-
nation status of individuals be processed on the basis of public interest. 
Therefore, Company A will either have to obtain the consent of the 
employees, as discussed above, or rely on the fact that a particular 
employee has deliberately made their vaccination status public, by pub-
lishing this on public platforms, such as Facebook and various other 
social media platforms or groups. Company A could also embark on a 
social responsibility campaign, encouraging their employees to disclose 
their vaccination status voluntarily, in order to further assist the 
National Vaccination Roll Out and Strategy.     

 
Conclusion 
Given the serious nature of the consequences of the COVID-19 pan-
demic and the international trend that certain civil liberties of individ-
uals have been and will continue to be limited in order to effectively 
battle the COVID-19 pandemic, it is certainly conceivable that we 
may see legislation in South Africa take a more concrete stance on the 
vaccination status of individuals. This will certainly impact the consti-
tutional rights of individuals, and infringements of fundamental rights 
of individuals will have to be justified in terms of s36 of the 
Constitution . 

However, until a more concrete stance is taken up in legislation, 
employers would be well advised to apply strict adherence to the provi-
sions of POPIA when collecting, processing and disseminating their 
employees’ vaccination status, and to encourage their employees, as a 
matter of social policy, to battle the COVID-19 pandemic by being 
vaccinated.  ◆ 

 
Kruger is a Director: Legal, RSM (South Africa). 
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POPI and its possible relation to AI or 
machine learning systems

Although the degree to which the processing of personal information 
by artificial intelligence systems is relevant depends on the type of 
workplace or employer, and may appear prescient, it is reasonable to 
conclude that this will grow in the not-too-distant future. 

From a general perspective, this article looks at the relevant provi-
sions or themes of POPI and its possible relation to artificial intelli-
gence or machine learning systems. However, the provisions of POPI 
discussed are not exhaustive, and other areas  may also be relevant in 
the specific context of any given case. 

Part 1 of the series appeared in without prejudice, Q3.  
In Part 2 of the series, I discuss: 
collection directly from a data subject, for a specific and lawful pur-
pose as explicitly defined, and notification when collecting informa-
tion; 
special personal information; 
processing of information to be lawful, in a reasonable manner, and 
minimal; 
consent and justification;   
Data subject employee’s rights to withdraw their consent and to 
object to the processing of personal information (its impact on AI 
systems); and 
automated decision making. 
 

To the extent that POPI does apply, its impact on machine 
learning systems  
Collection directly from a data subject, for a specific and lawful purpose as 
explicitly defined, and notification when collecting information. 
In terms of s12 of POPI, a responsible party employer must collect the 
information directly from the data subject employee, unless one of the 
exceptions apply under the respective provision. In terms of s13, a 
responsible party employer must explicitly set out the specific and law-
ful purpose (relating to its function or activity) for collecting the per-
sonal information in relation to the AI system.  

Importantly, and for the purposes of an AI system requiring personal 
information, s18 of POPI imposes further obligations on a responsible 
party employer when collecting information. In this regard, it must 

take reasonably practicable steps to ensure that the data subject 
employee is made aware of, amongst others, the information being col-
lected and (where the information is not collected from the data sub-
ject), the source from which it is 
collected; the purpose for which 
the information is being collected; 
further information such as the 
recipient or category of recipients 
of the information; nature or cate-
gory of information; existence of 
the right to object to the process-
ing of personal information etc.  

 
Special personal Information 
Section 26 of POPI sets out an 
exhaustive list of personal infor-
mation that it defines as special 
personal information. As a general 
rule, special personal information 
may not be processed unless it 
complies with one of the instances set out under s27 (this includes 
consent, i.e. for the collection and processing of special personal infor-
mation).  

An example of special personal information that an AI system 
would perhaps require is biometric information (examples of biometric 
processing are fingerprint scanning or facial recognition). Under the 
provisions of Part B of POPI in respect of special information, s33 
(which includes the authorisation of biometric information) further 
addresses its regulation in respect of processing. 

 
Processing of information to be lawful, in a reasonable manner, and mini-
mal. 
Section 9 of POPI explicitly requires that the processing of information 
must be lawful and done in a reasonable manner that does not infringe 
on the data subject employee’s right to privacy.  

Section 10 requires that personal information may only be processed 
if, given its purpose for processing, it is adequate, relevant and not 
excessive. In other words, it would need to be minimal.    

Programming of AI systems would thus need to adhere to these pre-
scripts.  

 
Consent and justification.   
Section 11 stipulates that personal information may only be processed 
if, amongst others, there is consent by the data subject employee. It 

This is the second article in a three-part series dis-
cussing the impact of the Personal Information 
Act (4 of 2013) on artificial intelligence (AI) or 

machine learning systems in the context of the work-
place. 

V E N O L A N  N A I D O O

Technology/POPIATechnology/POPIA

Naidoo



December 2021 68
2 0  Y E A R S

sets out the other grounds as part of the justification to process personal 
information.  

Presumably, a common ground of justification in an employment 
context will be the conclusion or performance of contract in terms of 
s11(1)(b).  

In addition, under s11(1)(f), as an alternative to the other justified 
grounds, by the insertion of the preceding word “or” which states that 
it may be processed (including without consent) if necessary for pursuing 
the legitimate interests of the responsible party or of a third party to whom 
the information is supplied. That said, it is likely possible that our courts 
may apply a restrictive measure of interpretation of this ground. It is 
yet to be seen how this ground of justification will be applied in prac-
tice, in the context of AI systems.  

Separate requirements nonetheless apply in respect of the processing 
of special personal information.  

 
Data subject employee’s rights to withdraw consent and to object to the pro-
cessing of personal information. 
By way of background, a machine learning system (based on its pur-
pose) would require using a data subject employee’s (including special) 
personal information (in compliance with POPI’s requirements) which 
would be necessary to make predictions or decisions accurately, in view 
of a legitimate business purpose.  

A possible scenario is an AI system that will expand on what is ini-
tially basic personal information processed (e.g. views or preferences of 
the person, or their biometric information) and then go on to build on 
various profiles which, in some respect, could relate to that individual 
or is intertwined as part of a collective. 

What if a data subject employee later decides, in terms of POPI, 
that they do not want the information to be processed? How would 
this impact on the machine learning system? 

Section 11 of POPI entitles data subjects, subject to certain condi-
tions, to object to the processing of their personal information in rela-
tion to the grounds under s11(1)(d) to (f). If a data subject makes the 
request to object, it must be in the prescribed manner and must 
demonstrate reasonable grounds. The grounds under s11(1)(a) to (c) of 
POPI are, however, excluded from being objected to by a data subject 
employee.  

On the other hand, s11(2)(b) makes provision for a data subject to 
withdraw their consent once given. The provision requires that the 
lawfulness or processing of the information should not be affected as a 
result. This is regardless of whether it is held (or processed) by the 
responsible party employer or a third party operator, or any person act-
ing under authority of the employer. 

Considering that the information will likely form an inherent part 
of the machine learning system once it is “trained”, how this would 
apply in practice, if and when it does occur, is yet to be seen. 

 
Automated decision making. 
Section 71 of POPI specifically addresses automated decision making 
(as related to personal information).  

Section 71(1) of POPI expresses that a data subject ‘may not be 
subject to a decision which results in legal consequences for him, her 

or it, or which affects him, her or it to a substantial degree, which is 
based solely on the basis of the automated processing of personal infor-
mation intended to provide a profile of such person, including his or 
her performance at work, or his, her or its credit worthiness, reliability, 
location, health, personal preferences or conduct’.  

It is understood that this provision would certainly apply to an AI 
or machine learning system. As a result, s71(1) imposes a preclusion if 
the personal information processed by a machine learning system cul-
minates in a decision that has legal consequences, or substantially 
affects the data subject employee, including in their work performance, 
credit worthiness, personal preferences or conduct, and so forth. 

Therefore, this provision will have consequences on responsible 
party employers who would need to process this information through 
an AI or automated system, for various legitimate business reasons, be 
it for enhanced work performance or better workplace efficiency. 

However, sections 71(2) & 71(3) of POPI provide for an exception 
to the above preclusion, including where such a decision has been 
taken ‘in connection with the conclusion or execution of a contract, 
and the request of the data subject in terms of the contract has been 
met, or appropriate measures have been taken to protect the data sub-
ject’s legitimate interests, or is governed by a law or code of conduct in 
which appropriate measures are specified for protecting the legitimate 
interests of data subjects’.  

With regard to the ‘appropriate measures’, s71(3) states that it must 
‘(a) provide an opportunity for a data subject to make representations 
about a decision; and; (b) require a responsible party to provide a data 
subject with sufficient information about the underlying logic of the 
automated processing of the information relating to him or her to 
enable him or her to make representations in terms of paragraph (a)’. 

Accordingly, if a responsible party employer meets these require-
ments, it ought to be able to process the personal information. 

In conclusion to Part 2, it will be interesting to observe and assess 
in practice the application of the provisions in an AI context on: 

the consequences of a data subject employee’s rights to withdraw 
their consent or their objection to the processing of personal infor-
mation; and 
that of automated decision making.  
 
In Part 3 of the article series, we will discuss those provisions of 

POPI relating to: 
further processing of personal information, security safeguards, third 
party operators and those abroad receiving personal information; 
quality of personal information and the employee data subject’s 
right to correct or delete personal information; 
data subject participation: right to request information held about 
the data subject employee;  
unique identifiers in the processing of personal information and 
prior authorisation required from the Information Regulator; and 
the information Regulator’s statutory powers to, amongst others, 
monitor and enforce compliance. ◆ 
 

Naidoo is a Senior Associate, Employment Law practice, Fasken 
(South Africa).
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The Five Greatest Rock ‘n Roll Questions
J O H N  M C K N I G H T

But there was always the music, and the music asked the questions we 
never could.  

It is, therefore, pleasing to see that in today’s society, music (and 
Socrates) seems largely to have prevailed, in a society where we now ques-
tion every edict, take little for granted, and most of all, where the question 
“why” is always on our lips. Such weighty enquiries have burdened writers 
for decades and music has always been a vehicle to table the questions. 

Today we travel the path of enquiry of great musicians as we attempt 
to answer the five Greatest Rock ‘n Roll Questions (and ignore the ques-
tion of who let the dogs out, however deep your love is).   

 
1. Should I Stay Or Should I Go? 

This 1982 single from The Clash only reached No.1 in the UK a 
decade after its initial release. The Clash have denied any weighty 

meaning to the single, but it is clearly a study in the indecision which 
plagues us all. How many times have we had the internal debate 
about a party/job/relationship, fixating on what may be in store for us 
if we leave, measured against what we would lose out on (FOMO). 
How many momentous events have occurred in your life because you 
stayed a little while longer? What have you missed because you left 
when you did? As Pink Floyd wrote, “They flutter behind you, your 
possible pasts.” 

 
2. Where Did Our Love Go? 

The Supremes turned the trauma of watching love grow cold in the 
caverns of the night into a catchy pop tune that rocketed to No.1 in 
1964 (the first of five consecutive No.1’s for the group). A classic 
example of happy/sad (where brutal lyrics are laid over danceable “ear 
worms”), the writer, wounded by fear and injured by doubt, pleads not 
to be “left all by myself” over a catchy blues/rock beat. More reflective 
of self-pity than anything else, one would be fortunate never to have 
had to ask this question in one’s own paradigm. 

 
3. Where Do you Go To (My Lovely)? 

This Peter Sarstedt penned smash from 1969 explores the veneer so 
often created where previous lives are left behind and “forgotten” in 
the light of a better, more successful restart. Written from the perspec-
tive of a childhood friend who grew up with the now jet set protago-

Unfortunately, most of us were raised in an edu-
cation system where asking unscripted ques-
tions was not encouraged. Christian National 

Education taught us to knuckle under to petty authority, to 
go along with every prevailing belief and to regard those 
who are different with suspicion and contempt.

christmasquizchristmasquiz

It was Socrates who exhorted us that “the un-examined life is not worth living”.
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nist in “the back streets of Naples”, the question implies that her 
glamorous lifestyle might not have brought her the happiness or con-
tentment she so clearly desires. Certainly her (and our) memories 
crowd back “when you’re alone in your bed”.  

 
4. How Soon Is Now? 

The subject of this 1985 Smiths single is an individual who is beset 
with crippling shyness and an inability to find a partner – and his sub-
sequent impatience.  Beginning with the lines “I am the son, and the 
heir, of a shyness that is criminally vulgar. I am the son and heir, of 
nothing in particular.” (Inspired by George Eliot’s Middlemarch) the 
song is a heady mixture of repressed aggression, self-pity and angst (of 
course). The trembling guitar of Johnny Marr gives the song a shim-
mering, swampy feel, redolent of the mix of self-doubt, impatience 
and recrimination which are so often bedfellows. 

 
5. Where Did you Sleep Last Night? 

Also known as “In The Pines”, the song dates back to the 1800’s and was 
most famously covered by the American Blues artist, Lead Belly. That is, 
until Nirvana got hold of it and recorded it for their 1994 platinum sell-
ing album, “MTV Unplugged in New York”. The last song of the set, the 
band declined an encore because they knew they could never top the 
performance. In an absolutely jaw dropping delivery (which gives away 
much of Kurt Cobain’s ill-deserved but imminent demise), the song 
explores death and distrust, two constants which stalk us all. 

 
Despite these songs being on heavy rotation, it is clear that rock ‘n roll 

will never solve these questions, and the answers we seek will never be 

found at home. As Bowie said, noth-
ing great has ever come from the 
comfort zone. But having asked the 
question, is the job of music done? 

Indeed, there is fundamental 
disharmony between our search for 
answers and the morally ambiguous 
nature of the world from which the 
questions arise. We do know that 
there are two certainties in human 
existence. The first is that we 
(should) constantly strive towards 
certainty of meaning and signifi-
cance (the “examined life” of 
Socrates). The second is that the 
silence and indifference to our 
search for answers give us no assurance of any such meaning. 

And so, it falls to us to create our own answers, which will be individual 
to each of us. The answers lie within the question and within the music. 
There is something intensely personal about our love of music that means 
we know that all our answers will be different, and that we can never quite 
honestly share them. But then again, do you really want to?  ◆ 

 
McKnight is a Partner with Spoor & Fisher. 

 
(You can listen to these and other questionable songs by finding John on 
Spotify and giving some time to his playlist “Great Rock ‘n Roll 
Questions”.)   
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Following the terrorist attacks in the 
US, attention has turned to the role 

of countries and organisations that 
allow terrorist networks to operate and 
how terrorist groups use the 
international financial system. 

Within two weeks of the attacks on 
New York and Washington, 
newspapers were full of statements 
about how terrorist funds are to be 
targeted by the US authorities. But can 
terrorist activities be curtailed through 
seizing their funds?  

Some terrorist groups have become 
organised criminal enterprises, while 
extremist religious groups may be 
funded from the proceeds of 
legitimate businesses or charitable 
donations. The latter type presents the 
greatest challenge to the investigating 
authorities and appears to be most 
relevant in the light of the attacks on 
the US. 

Anti-money laundering legislation 
and regulation recently took centre 
stage because of a few cases of 
embezzlement by heads of state. But it 
is more than 11 years since the 
Financial Action Task Force (FATF) 
was established by the major OECD 
countries to tackle money laundering. 
And it is more than 15 years since the 
Money Laundering Control Act and 
the Drug Trafficking Offences Act 
were enacted in the US and UK 
respectively, in response to concerns 
about the need to deal with a growing 
drugs problem. 

While this legislation has made 

money laundering more difficult, the 
volume of funds laundered through 
the global financial system is still 
huge. The International Monetary 
Fund (IMF) estimates that more than 
$1,500bn (£1,000bn) of illicit funds 
are laundered each year. 

One of the centre pieces of the 
counter-money laundering legislation 
has been the Know Your Customer 
(KYC) rules: a bank should only 
accept money from a customer whose 
business and sources of funds are 
considered to be legitimate. Where the 
customer is a company, the ownership 
structure must be known.  

KYC rules have been embraced by 
the FATF and are the minimum 
standard of client acceptance in many 
parts of the world, but they have been 
poorly enforced in the US when 
compared with Europe - a situation 
that now seems set to change. 

While there has been much 
discussion about how legislation 
should help stop the funding of 
terrorist organisations, there has been 
little focus on the intrinsic differences 
between organised crime groups, the 
misappropriations of the ‘dictators’, 
and the terrorist groups. It has proved 
difficult to eradicate drug money 
laundering and head-of-state-
corruption, but the difficulties are 
magnified many times in the case of 
terrorism.  

Drug barons and organised crime 
groups exist to make money – the 
bigger the business, the more illicit 

money will need to be laundered. 
Heads of state usually embezzle funds 
to build sufficient wealth to insulate 
them for the troubled times ahead 
when they may not be running their 
countries. A ‘pure’ terrorist group does 
not exist to make money, and if its 
aims can be achieved at minimum cost 
then so much the better. The peculiar 
features of terrorist organisations have 
yet to be tested in relation to money 
laundering legislation - a proposed 
directive to extend the EU anti-money 
laundering rules to the proceeds of 
terrorism is only in draft form. 

In the case of the attacks in the US, 
the funding required to perpetrate 
these outrages, when set against the 
scale of laundering drug money, 
organised crime and head of state 
corruption,  was probably negligible. 
Many of the people involved will not 
have significant criminal records. The 
worrying conclusion is that traditional 
money laundering detection methods 
are unlikely to be effective in 

identifying terrorist groups’ activities. 
Many were surprised by the 

reaction generated by Senator Carl 
Levin’s US Senate subcommittee 
report on the role and uses of 
correspondent banking in money 
laundering, which was released in 
February, since the use of 
correspondent bank accounts to 
launder money has been widespread 
and known of for a long time. 

The report concluded that it was 
“time for US banks to shut the door to 
high-risk foreign banks and eliminate 
other abuses of the correspondent 
banking system.” Unfortunately, the 
high-risk foreign bank does not 
always clear directly with the US, but 
with an intermediary bank, which then 
clears through New York. In these 
circumstances the opportunities for 
exploiting the financial network 
remain open to an operator who 
understands how correspondent 
banking works.  

A more extreme solution would be 
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to arrange for certain banks to be 
isolated from the integrated global 
financial system, or some global 
accrediting body. But it wouldn’t take 
a terrorist group long to get round 
these obstacles - one easy solution is 
to infiltrate the banking system with 
sympathisers. Even had the Levin 
report recommendations been enacted 
it is not clear that they would have 
prevented the recent terrorist outrages. 
The same can be said for the FATF 
blacklisting of financial centres with 
inadequate international standards. 

In the first days after the attacks, it 
seemed inconceivable that any bank 
or organisation could refuse a request 
from a US authority for assistance in 
tracking down the perpetrators and 
financiers. But as normal business life 
returned, we reminded ourselves that 
we live in a world of client 
confidentiality, banking secrecy, 
mutual legal assistance, letters 
rogatory and so on.  

Until now, despite the huge 
improvement in international co-
operation over laundered funds, 
investigating and freezing funds are 
still difficult. Many authorities 
involved in investigating international 
financial crimes are privately 
dismissive of the procedural and legal 
hurdles they have to clear to trace 
funds in foreign jurisdictions. They 
compare the work that is undertaken 
when an investigator has full access to 
records, such as in a corporate fraud 
investigation or in a domestic police 
investigation. In such cases, an 
investigator will explore several lines 
of enquiry.   

A successful investigator in these 
circumstances will interpret 
information and constantly refine the 
investigation strategy. While some 
agencies may operate this way 
domestically, on an international scale 
they generally need specific 
information - in some cases, precise 
bank account details are required 
before information can be released, 
and in other cases evidence of 
criminality has to be adduced.  

In most jurisdictions, a request for 
a general ‘fishing expedition’ is likely 
to be unsuccessful. It is remarkable 
that in the attempts to identify 
accounts associated with the Al-Qaeda 
network, only 27 names have been 
produced by the US authorities. The 
number of individuals and entities 
under which a network such as this 
might operate is likely to run into the 
thousands.  

It seems unlikely that this approach 
will make significant inroads into the 
heart of Al-Qaeda. This is particularly 
so because of the prevalence in the 
Middle East region of hawala - a 
system of IOUs that leaves no trace of 
international funds flow. But in the 
case of an organisation such as Al-
Qaeda, it is unrealistic to believe that 
small accounts will produce a trail 
leading to a pot of gold. The sources 
of income will be diverse, including 
profits from genuine businesses, so 
even if a large number of suspected 
accounts are frozen and the funds are 
confiscated, this will not prevent these 
networks from establishing new 
sources of funding. 

The answer lies in an agreed 
international framework for 
significantly enhanced co-operation 
and information sharing between 
participating countries’ financial 
intelligence units. The expansion of 

the FATF mandate and the creation of 
new groups such as the Financial 
Crimes Enforcement Network and the 
Foreign Terrorist Asset Tracking 
Centre in Washington DC may all 
assist. But these groups will need to 
be given sufficient authority to take 
control of investigations to insure 
against the traditional problem of turf 
wars between agencies.  

If we are serious about identifying 
the accounts of terrorists, we may 
have to give some ground on human 
rights and civil liberties and allow 
appropriate authorities to conduct 
“fishing expeditions” in the financial 
institutions of foreign countries.  

Another complaint by prosecuting 
authorities concerns the weak powers 
enabling the freezing and seizing of 
the proceeds of criminal activity. 
Before the terrorist attacks in the US, 
there were already moves afoot to 
improve the situation in the UK and in 
a number of other European 
jurisdictions.  

The Bush administration has made 
headlines over its plans to freeze the 
assets of institutions that do not assist 
in the US anti-terrorist campaign. 
Many financial institutions around the 
world have said that they will co-
operate with the US, but only if it is 
compatible with local law. In the UK, 
for instance, existing money 
laundering and terrorism legislation 
would require a bank to report 
suspicious transactions to the National 
Criminal Intelligence Service (NCIS).  

One of the concerns with existing 
arrangements relates to the speed with 
which accounts can be frozen. In 
many jurisdictions, court orders are 
required and the procedural steps to 
obtain those orders are convoluted. 
Given the current political mood, 
there is every reason to be optimistic 
that most governments will adopt 
effective measures to freeze assets 
more rapidly in relation to terrorist-
related crimes. 

Enhanced co-operation between 
different countries will be required if 
the authorities are to have any hope of 
identifying the majority of terrorist 
funds. This will require a sea change 
in attitudes to the sharing of 
information and bank secrecy. 
Draconian measures may need to be 
enacted against regimes that do not 
comply or invoke banking secrecy    
as a reason to frustrate investigations. 

Additional resources will need to 
be identified by governments to 
ensure that any new regulations can 
be enforced. On the positive side there 
is likely to be much better 
international co-ordination and co-
operation over the freezing of assets 
known to be or suspected of being 
linked with terrorist activities. The 
nature of terrorist group funding does 
not lend itself to being uncovered 
easily through traditional investigation 
techniques. We have seen that the 
levels of funding necessary to 
perpetrate acts of unimaginable evil 
do not need to be large. The relative 
importance of the financial component 
in the overall fight against terrorism 
should not be over-exaggerated, and 
any measures that are adopted will 
have to be accompanied by numerous 
other developments starting with 
better surveillance across a wide range 
of activities.  

This is, of course, the one area in 
which political will may be found to 
be lacking.❂
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The firm has appointed Lise de 
Villiers as its first female and 

newest partner. 
Born in Cambridge, England, De 

Villiers was schooled in Stellenbosch 
where she  completed her BA LLB in 
1996. She attended the UCT School 
for Legal Practice and then went on to 
complete her clerkship with attorneys 
Smuts Kemp Smal and Durr. 

De Villiers joined Ince Wood & 
Raubenheimer in July 1998 as a 
professional assistant and today 
specialises in general litigation and 
commercial law (mainly municipal).❂ 

LocalnewsLocalnews

4

Editor’snoteEditor’snote

EventsEvents
Corporate Lawyers Association of South Africa 

 
Understanding Finance Course 

 
Thursday 11 October 2001 - Saturday 13 October 2001 - to be held at 
Glenburn Lodge. The course covers the fundamentals of finance to non-
financial people. Apart from the regular panel of lecturers (Stewart Cant, Dave 
Langham, and Peter Karstel) guest speakers include Steve Bacher 
(Independent consultant and well-known radio journalist) and Dennis Dykes 
(economist, Nedcor Investment Bank). 
  

E-Business Strategy 
 
Monday 22 October 2001 through to Friday 26 October 2001 - A 
maximum of 12 delegates to a presentation (from 08h00 to 13h00) by a team 
of specialists in the field of determining a viable e-commerce strategy and 
programme. The cost of attending will R600 plus VAT for CLASA members 
and R700 plus VAT for non-members. 
  

Ethical Code for Corporate Lawyers 
 
Wednesday 24 October 2001 - discussion on the proposed Draft Code 
(which is based on the Code developed by the Australian Corporate Lawyers’ 
Association) can be viewed on (and downloaded from) the CLASA website at 
www.clasa.co.za. 
 

Corporate Lawyer of the Year Awards  
 
Wednesday 14 November 2001 - to be presented at the inaugural Corporate 
Lawyers’ Dinner - venue Transvaal Automobile Club. (see advert in this issue 
for details on the nomination procedure and rules or contact Tessa Jones at the 
CLASA offices on Tel 011 642 2955 or at info@clasa.co.za 
 

2002 Events 
 
The International Bar Association Congress 2002 - Durban, 20 - 25 
October 2002 - hosted by the Law Society of South Africa

Ed Southey (59) has been elected 
senior partner of  Webber Wentzel 

Bowens (WWB) with effect from 
March 1, 2001. He succeeds Ronnie 
Napier, who was senior partner for four 
years. 

Southey specialises in corporate law, 

mergers and acquisitions and 
competition law and has been 
particularly closely associated with the 
accountancy profession. He is also 
deputy general representative in South 
Africa for Lloyd’s of London. He acts 
as trustee for a number of charitable 
and civic trusts and is a director of 
several companies. 

A past president of the Association 
of Law Societies of South Africa, 
Southey was the recipient of an Award 
for Meritorious Service from the 
association in 1993 for services to the 
legal profession. He served as a 
member of the council of the Law 
Society of the Transvaal for 15 years 
(president 1985 and 1986). A former 
member of several of the association’s 
standing committees, he has been  
chairman of the editorial committee of 
De Rebus, the attorney’s journal, since 
1996.❂

Ince Wood & Raubenheimer 

Cliffe Dekker Fuller Moore Inc has 
announced the appointment of 

Chris Ewing as chairman with effect 
from September 1.  

Ewing succeeds Tim Jooste, who 
retires from full-time law practice after 
serving as chairman for the past seven 
years and as a partner for the past 30 
years. Jooste will continue as a 
consultant to the Johannesburg and 
Cape Town-based firm.  

Ewing leads a team of 46 partners 
together with a large number of 
additional lawyers. The firm offers 
comprehensive skills in areas such as 
mergers and acquisitions and the 
formation and initial structuring of new 
business entities.  

Its specialist services also include 
due diligence, private equity and 
banking and finance. Information 
Technology and the fast-growing area 
of telecommunications law, particularly 
relevant to international companies 
seeking to invest in SA, are growing 
areas of Cliffe Dekker’s focus.  

 Ewing completed his clerkship with 
Cliffe Dekker and has served the firm 
for 26 years. His expertise in the M&A 

field has been recognised by his peers 
in the legal profession and he has been 
acknowledged as a leader in that field 
in the guide to the world’s leading 
lawyers published this year by the UK-
based Chambers Global Guide To The 
World’s Leading Lawyers.❂ 

Every profession has its own 
shorthand. As a journalist, I can’t 

help notice that when lawyers talk to 
other lawyers they frequently use a 
language - legalese - that is foreign to 
many businessmen. 

Though this is understandable 
enough, it is also unhelpful. In a world 
and society whose every action is 
governed by rules, regulations and 
laws, the average man and woman is 
just as much in need of a knowledge of 
the law (however rudimentary) as any 
lawyer.  

Indeed, businessmen frequently find 
themselves at the wrong end of the law 
simply because no one has drawn his or 
her attention to a new piece of 
legislation, or a new interpretation. 
And, where he/she does become 
cognisant of new laws or the manner of 
their application, the wording used is 
often so dense as to leave him/her none 
the wiser. It is all very well for the law 
to proclaim that ignorance of it is no 
defence, but little effort is made by its 
practitioners to address an essential 
element in modern society - the process 
of communication.   

without prejudice doesn’t set itself 
up to correct this. How can we, after 
all? But we can and will make some 
effort to address the problem.  

This monthly magazine is premised 
on the belief that the law is for 
everyone, and that businessmen no less 
than home executives are entitled to 
knowledge of it and its wider impact in 

a form that makes for easy reading. The 
assumption we make is that, having 
drawn attention to events or new 
legislation or new judicial 
interpretations of old statutes, readers 
are free to explore matters of interest 
(or danger) in their own time.  

without prejudice has been 
launched to point the way. In order to 
achieve this, though, we will rely on 
our best legal brains to tell us (and 
readers) what’s going on and what 
effect it may have. In a sense, therefore, 
without prejudice is a forum for an 
exchange of legal ideas, and we 
welcome wholeheartedly submissions 
for publication, no holds barred. But in 
language we can understand and with 
which we can empathise. Please.  

I am also pleased to record that 
without prejudice wouldn’t have been 
launched had it not been for the strong 
linkage forged by publisher Chris 
Christodoulou with the UK’s Legal 
Week, from which many of our 
international articles will be drawn. For 
those wanting closer contact with 
Legal Week, it is situate at 99 
Charterhouse Street, London, EC1M 
6HR, UK, and its latest articles can be 
accessed through www.legalweek.net 

There will be one more issue of 
without prejudice this year – in 
November. The magazine won’t appear 
in December but will be on the news 
stands again in late January 2001. 

David Gleason

Chris Ewing

Cliffe Dekker Fuller Moore Inc

Webber Wentzel Bowens

Lize de Villiers

Ed Southey



The City of London has 
consistently drawn lawyers from 

many different jurisdictions.  Being 
one of such, I am now in the corporate 
department of a large City firm as a 
corporate solicitor. 

When moving to a foreign 
jurisdiction such as the UK, there is a 
reasonable expectation that one would 
be required to learn an entire newly 
legal system.  I have found this 
partially true in relation to the practice 
of corporate law.  The South African 
Companies Act 1973 (the “SA Act”) 
and the UK Companies Act 1985 (the 
“UK Act”) are both historically based 
on the UK Companies Act 1948 and 
for this reason the essential concepts 
and practices in these two Acts aren’t 
far apart.  The differences lie, 
however, in the subtleties of the UK 
Act.  One particular difference are the 
provisions relating to financial 
assistance. These are  much broader in 
the UK and as a result more complex 
than those in South Africa. 

I have also found the practice of 
corporate law in London to be 
different.  My perception is that the 
corporate lawyers adopt a more 
hands-on and business-oriented 
approach than would generally be 
followed in South Africa, particularly 
in the interpretation and application of 
accounting terms, concepts, practices 
and policies (specifically UK GAAP).   

Another significant difference is 
that, within a large City firm, there is 
a far greater degree of specialisation 
than would generally be found within 
a large South African firm, allowing 
for niche boutique practices 
specialising in areas such as pension, 
tax and construction law.   

It is standard practice to work in a 
team comprising corporate, tax, 
pensions, employment and property 
lawyers.  As a result, where the 
transaction is driven by a certain 
department (for our purposes the 
corporate department), this requires a 
project management role to be 
assumed by the corporate lawyers 
concerned to co-ordinate the activities 
of the various specialists.  This role 
may be complex and time-consuming 
on complicated matters, particularly 
where deadlines are tight.   

In international transactions this 
role may be extended to cross-border 
project management.  For instance, in 
one particular transaction concerning 
a Singaporean client, the relevant 
transaction documents were governed 
by Singaporean law, which therefore 
required advice from our Singaporean 
counterparts (in the firm’s Singapore 
office) on various local law issues.   

This level of co-ordination between 
teams of specialist lawyers (both 
within the London and international 
offices) requires a corporate lawyer to 
adopt a secondary role as project 

manager in addition to his/her primary 
role as corporate law adviser. 

The size of transactions, both in 
monetary terms and the degree of co-
ordination and project management 
required, is impressive. In addition, 
integration is encouraged between 
international offices and through the 
mix of lawyers from international 
backgrounds practising in the London 
office.   

Easy access to qualified legal 
support lawyers, known as PSL’s 
(professional support lawyers) is 
considered critical.  These lawyers are 
no longer fee earners, but are involved 
in sustaining and developing the 
firm’s internal know-how by, amongst 
other matters, updating internal 
databases, organising training and 
seminars, providing guidance in 
relation to accessing resources, 
information and precedents; and in 
multi-jurisdictional practices they 
frequently provide this support for the 
firm’s foreign offices.  

In addition to the support provided 
by the PSL’s, most departments have 
available a separate library housing 
the material required by the specialist 
department concerned, and which is 
administered by the PSL’s. 

The internal know-how in a large 
City firm is staggering.  It has been 
built up over many years, constantly 
updated through the work of the 
PSL’s, and the lawyers in the firm are 
generally required to contribute 
precedents relating to their ongoing 
work in order to strengthen the 
internal know-how database. 

For instance, when presented with 
drafting a share purchase agreement, 
the internal know-how system would 
find a standard precedent: one drafted 
from the seller’s perspective and 
another drafted from the purchaser’s.  
In each case the precedent would be 
accompanied by a note to that 
agreement explaining the various 
clauses (and their implications) and 
suggesting amendments to the 
document to meet specific situations.  
The internal know-how system also 
contains precedents of agreements 
which have been concluded by clients 
of the firm.  I have found the internal 
know-how database to be user-
friendly, particularly through the use 
of a search engine enabling easy 
access to the database by searching by 
means of key phrases. I have found, 
writes Barbara Morfopoulos, now 
with London solicitor Herbert Smith, 
my professional experience in London 
to be very rewarding and every day is 
giving me a wealth of invaluable legal 
experience.  At the same time, 
however, I have realised that the 
practice of law in a large City firm 
isn’t that far distant from the practice 
of law in any large Johannesburg law 
firm.❂
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Law life in London

High mobility is now commonplace among lawyers. But 
what, asks Barbara Morfopoulos, is it really like to jump 
from the conundrums of one jurisdiction to those of another?

... not chiming that many differences



Lawyers, we are often told by 
management consultants, do not 

make natural managers, let alone 
leaders. This may be a bit rich when 
Lenin, Disraeli and Gandhi were all 
drawn from the ranks of the legal 
profession, while the most notable 
politician that management 
consultancy has produced is William 
Hague. Nevertheless, the profession 
would probably admit that, in the 
past, it has been guilty as charged. 

But leaders are exactly what is 
needed by law firms, quite possibly 
more so than by any other form of 
organisation.  

In many respects, those charged 
with the task of leading lawyers have 
the worst of both worlds. Law firms 
remain partnerships, organisations 
long on Chiefs and short on Indians, 
yet many of these partnerships have 
grown so large that operating by 
consensus has become all but 
impossible. 

Managing - and leading - a law 
firm is not simply about wielding 
statutory power and being judged on 
the results as it might be in industry. 
Results certainly matter, but the law 
firm leader must also be first among 
equals.  

It is little wonder then, as one 
managing partner once admitted to 
Legal Week, that the pride he felt on 
being asked to take over the firm’s 
management was tempered when he 
learned that eight people had rejected 
the job before they came to him. It’s 
tough at the top. 

So how do you lead a law firm?  
In an attempt to get some answers 

to this question, Legal Week, in 
conjunction with management 
consultants The Pace Partnership, 
drew together some of the 
profession’s leading lights from a 
range of quite different practices. The 
session started with some of the 
easier questions: the first being a 
simple one - why do law firms need 
leading at all? Given the dynamic 

restructuring of the market and the 
profession in response to 
globalisation, the answer is fairly 
obvious: the unprecedented level of 
change that all law firms are 
subjected to.  

But the challenge for the law firm 
leader, as more than one of the panel 
pointed out, is coping with change in 
what is an inherently conservative 
profession. Add in the complexities 
of leading a partnership and it is 
remarkable that anyone wants the job.  

If firms, and their leaders, are to 
prosper during this period of change, 
they need a coherent strategy and, as 
Andersen Legal’s Tony Williams put 
it: “It is surprising how few firms 
have one.”  

As the members of the forum 
came from such a diverse collection 
of practices, it was unlikely they 
would agree on exactly what that 
strategy should be, but there was 
some consensus on a number of key 
points. 

Whatever strategy is adopted, it 
needs ‘buy-in’ from the members of 
the firm. The leader’s role in all this 
is not to lay down the law, but to 
stimulate debate within the firm so 
that, eventually, all its members are 
broadly behind the goals of the 
organisation and all are aware of 
what it is trying to achieve. 

“The key part of the leader’s role 
is to get people behind the idea, then 
everything becomes easier,” Williams 
said. “The firms that stand out are 
those that know where they are going 
strategically. When they have that 
‘buy-in’ from their members, they 
can put the decisions that they take in 
that context and things can be done 
quickly. Otherwise, every issue is 
judged, and argued about in isolation. 
You need to have a framework in 
place for decisions to be made.” 

Bird & Bird’s David Kerr added: 
“You have to align everyone in the 
firm behind the firm’s goals, not just 
the partners. That often gets 

forgotten, but if you don’t do that, 
you are bound to fail.” 

Actually achieving this ‘buy-in’ is 
the tricky part. And that, as the 
steward of firm strategy, falls into the 
leader’s range of responsibility. Kerr 
described the process that his firm 
went through five years ago when it 
was in the process of selling its 
expansionist international strategy to 
the partnership. At a partners’ retreat, 
the management of the firm organised 
a secret ballot, asking if it would be 
acceptable if, in 12 months’ time, the 
majority of the partners were not UK 
partners. The result, he said, was a 
unanimous ‘yes’. “I needed that 
mandate,” Kerr told the forum. 
“There would be some uncomfortable 
decisions later, so it was necessary.” 

Life isn’t always that simple. One 
of the particular challenges of leading 
partnerships is the greater need to pay 
heed to the sensitivities of individual 
partners, even as far as knowing, one 
panel member said, when knocking 
on a partner’s door would be 
welcomed and when it was likely to 
cause irritation. 

In this regard, Burges Salmon’s 
Richard Wynn-Jones likened the 
leader’s task to the unfortunates 
charged with repainting the Forth 
Bridge - by the time you have got the 
partnership on side, half of it needs 
re-convincing.  

He said: “Age has an impact on 
the attitudes of partners. The ‘Young 
Turks’ may have a particular view 
that can turn 180 degrees over the 
course of their careers or even in the 
space of 10 years. Partners in their 
late 40s or early 50s do not want risk 
when it comes to their investment in 
the firm. You have to pay regard to 
this and respond to partners’ 
changing views as they progress 
through their careers.” 

Another topic that lacked 
consensus was the creation of 
corporate-style boards, concentrating 
power and decision-making 

responsibility in fewer hands. 
Attitudes to this subject largely 
depended on the size of the 
respective leaders’ firms. While 
Withers’ Diana Parker was talking 
about “leading from the middle”, 
rather than marching ahead Boadicea-
style, Eversheds’ Michael Brown was 
extolling the virtues of executive 
power: “Smaller partnerships are 
collaborative arrangements, but in big 
partnerships it has to be different,” he 
said. “You cannot consult with 
everyone. You need to have ‘movers 
and shakers’.” 

But how do you achieve this while 
keeping the whole partnership 
‘buying into’ the strategic goals of 
the organisation?  

Bird & Bird is one firm that, in 
recent years, has grown from a 
relatively small practice to a fairly 
large, 65-partner one. The process, 
Kerr conceded, was not always 
comfortable. “The real problem we 
had was that we had to change the 
management structure. To do that 
requires a unanimous decision and it 
took a year to persuade the partners 
to give up their power and create a 
more corporate-style board.” 

The solution at Bird & Bird was to 
create three ‘non-executive’ positions 
on the management committee - one 
of which was reserved for a junior 
partner - so that those partners not 
directly involved in the decision-
making process were still 
represented.  

“This has been a huge advantage,” 
Kerr told the forum. “You need 
communication channels to create the 
buy-in and having spokespeople for 
key groups of partners means that we 
have a much better debate than a 
room of 60 partners.” 

But taking the corporate style of 
running a law firm to its logical 
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It’s tough at the top
Michael Brown ...extolling the virtues of 

executive power

Diana Parker ...leading from the middle

MANAGEMENT

The prestigious law magazine Legal Week, through 
which without prejudice will access important 
international legal news and trends, joined forces 
recently with management consultants The Pace 
Partnership to probe the question of how senior 
partners lead a law firm. This is how Derek Bedlow of 
Legal Week summarised the findings of its workshop.  



conclusion means bringing in 
professional managers which, in the 
limited cases where it has been tried, 
has not been a particularly happy 
experience. 

From the perspective of 
leadership, it seems ideal. The 
leaders can be left to lead while 
management can be put in the hands 
of people who know what they are 
doing. But for as long as law firms 
remain partnerships, attracting people 
of sufficient calibre is 
always likely to be an 
uphill struggle. And, 
as at least one of the 
forum members 
commented: lawyers 
are too arrogant to 
afford non-lawyers 
equal status in their 
firms.  

For a professional, 
non-lawyer CEO to 
operate effectively, 
Brown said, he or she 
needs two powers - to 
hire and fire and to 
set remuneration. 
“These are powers 
that partners will not 
cede,” he said. 
“Therefore, no-one 
takes the job.” 

So it looks as if the 
leadership (and the 
management) of law 
firms is set to remain 
the preserve of 
lawyers for the 
foreseeable future.  

But once you have 
plotted your strategy, 
sold it to the partner-
ship, concentrated 
power within a 
corporate board, 
appointed an 
accountant to set 
partners’ 
remuneration, you 
will probably be in 
need of a rest. But 
before you retire, how 
do you find the right 
candidate to succeed 
you? How do you 
define leadership 
potential? 

Eversheds, Brown 
said, has never had a 
contested election. It 
is a case of ‘cometh 
the hour, cometh the 
man’ (or woman). “If 
there is need for 
change, then a leader 
will often just 
appear,” he said. “I 
couldn’t tell you who 
the next leader of 
Eversheds will be. It 
depends on what is 
needed at the time, 
and people emerge.” 
Otherwise, when it 
comes to law firm 
leadership, the crucial 
element required is 
people skills. 
Unfortunately, these 
are not the sort of 
skills that law firms 
are renowned for, or 

that their cultures encourage. Those 
that achieve the highest billing levels 
tend to be given the most respect but, 
the forum largely agreed, high 
achievers do not automatically make 
the best leaders. 

“You have to identify 
management qualities in younger 
partners and give them 
responsibility,” Kerr said. “And the 
most unlikely people come through. 
It is often the quieter people who 

have the people skills, who are very 
calm.” 

To encourage the development of 
effective leaders, and to be able to be 
led effectively for that matter, law 
firms need to modify their cultures. 
Many have an acceptance of 
excellence culture, where the response 
to work well done is ‘so what?’.  

“Law firms tend to have a blame 
culture,” Williams said. “What we do 
not do well is tell people when they 

have done a good job. It is very easy 
to point the finger, but lawyers are 
almost embarrassed to say ‘well 
done’. As the pressures we are all 
under are getting greater it is 
something we have to be much more 
conscious of.” 

But beyond that, leadership 
qualities remain intangible. Perhaps, 
in the end, it comes down to 
Napoleon’s maxim: “Are your 
generals ‘lucky’?”❂ 
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Competition officials around the 
world recognise the need to 

harmonise their rules controlling 
mergers and acquisitions (M&A), yet 
the global spread of individual - often 
inconsistent - national regimes 
continues unabated. Cross-border 
business combinations face a growing 
burden of filings, delays, increased 
transaction costs and fines for non-
compliance. 

Chile, Brazil, Argentina, Ukraine 
and Latvia are among the countries that 
have joined in the global trend by 
recently enacting notification rules or 
tightening M&A requirements.  

Elsewhere in the world, Asia is 
experiencing a growth in merger 
notification regulations. Yet it is one of 
the world’s few regions with major 
national economies that remain free of 
notification requirements.  

Among the Asian countries that have 
not enacted notification regimes is 
Singapore. However, Tony Toh at 
Shearman & Sterling Stamford reports 
this is set to change. Singapore’s 
Securities Industry Council has issued a 
revised draft of the Code on Takeovers 
and Mergers for public comment.  

This relentless growth in the number 
and complexity of merger control laws 
around the world comes in the wake of 
a record-setting year in global M&A. 
According to Thomson Financial 
Securities Data, the value of M&A deals 

world-wide exceeded $3.5trn last year.  
These regulatory trends are prob-lematic 
for businesses that undertake cross-
border expansion initiatives.  Although 
deals may not be cancelled as a result of 
the burden of multiple reviews, they 
may be delayed for months, and parties 
can be subject to significant penalties 
for non-compliance with all of the 
relevant jurisdictions’ regimes.  

In Indonesia, non-compliance may 
result in a shockingly large fine, 
ranging from $2.5m to $10.5m, and 
imprison-ment for up to five months. 
Compare this with Turkey, where 
violators may receive just a $1,000 fine. 
These regulatory developments are also 
problematic for many national 
authorities responsible for the 
enforcement of fair competition. As 
deals grow both in size and complexity, 
more are requiring notification. The 
resulting flood of filings can overwhelm 
national competition authorities and 
detri-mentally affect their ability to 
enforce their national competition laws.  

For example, a new regime was 
enacted in Argentina in 1999 requiring 
pre-merger notification. The new 
Competition Act requires foreign-to-
foreign mergers to be reported if they 
have ‘effects’ in Argentina. The 
Competition Commission has been 
inundated with filings and is finding it 
difficult, if not impossible, to cope. 

Argentina, like many developing 

market economies, has been spurred to 
enact laws to review global mergers 
that have an impact at the national 
level. The regimes of many of these 
countries are not fully developed, 
resulting in the need for transacting 
parties to work closely with national 
enforcement authorities in order for a 
deal to be held in compliance by those 
regulators.  

Africa will likely be the next region 
where the adoption of new merger 
controls is widespread. Several African 
nations that are members of regional 
trading blocks are studying the 
possibility of introducing legislation, 
but only a handful, including South 
Africa, have national regimes.  

Other countries that have sub-
stantially revised their merger control 
regimes include several EU member 
states and other European countries, the 
US, Canada and Australia.  

In Europe, Iceland, Latvia, Romania 
and Denmark are revising their laws to 
bring them into line with EU 
regulations and standards. While this 
trend helps to harmonise standards 
within Europe, it can add to the burden 
on transactions too small to meet the 
EU filing threshold (£5bn world-wide 
combined turnover of the parties, or 
£250m turnover within the EU). In such 
cases, parties may be required to file in 
various EU member states where the 
deal may have a national impact, 
thereby increasing the threat of delays 
and multiplying the burden of filings 
and transaction  costs.  

While filing requirements are 
increasing in many jurisdictions around 
the world, the US has lessened the 
burden somewhat for deals that do not 
reach a new filing threshold. It has 
enacted a sweeping revision of its 
notification requirements as contained 
in the Hart-Scott-Rodino Act, including 
a rise in the filing threshold to 
transactions exceeding $50m (£35.7m).  

Policy makers acknowledge the need 
to harmonise the world’s merger control 
rules. John Atanaskovic and Daniel 
Clough at Atanaskovic Hartnell in 
Sydney report that Allan Fels, the 
chairman of the Australian Competition 
and Consumer Commission, stated in a 
speech last year that “globalisation, 
while often promoting competition, can 
be associated with anti-competitive 
behaviour on an international scale, 

particularly in cases of global merger 
activity”. He called for a global 
harmonisation initiative to be started on 
an exploratory basis and for the World 
Trade Organisation to take a leading 
role.  

One issue that must be dealt with is 
the fact that while the most common 
merger notification system is a 
mandatory pre-merger notice, some 
countries require pre- and post-merger 
notice, a few require post-merger notice 
only, and Brazil is the only country that 
allows notice to be filed either pre- or 
post-merger. Still others, like Australia, 
call for voluntary notice. 

In the absence of an international 
consensus on how mergers should be 
reviewed, there is an increasing trend 
toward bilateral and multilateral 
agreements to co-operate on 
competition matters. Australia and the 
US entered into such an agreement in 
1999. Canada signed such an agreement 
with Costa Rica in April.  

Both agreements aim to ensure the 
exchange of information and 
harmonisation of enforcement efforts 
against anti-competitive conduct. 
Canada has proposed that all signatories 
must create and enforce competition 
laws dealing with anti-competitive 
mergers and other unfair trade practices.  
Concerns raised include compliance 
and enforcement mechanisms, trans-
national co-operation, harmonisation of 
national legislation, respect for smaller 
economies and the creation of a 
supranational body to address disputes 
that are not decided by the judicial or 
administrative institutions of individual 
countries. The diplomatic and political 
challenges of crafting a harmonised 
international system out of the current 
hotchpotch of national enforcement 
practices is daunting. For the 
foreseeable future, cross-border 
transactions will continue to have to 
cope with multiple filings in a host of 
jurisdictions - often each with its own 
rules, timeframes, thresholds, 
substantive standards, policy aims and 
culture. Ultimately, this will harm 
consumers, as the added business costs 
will be included in the prices they pay 
for goods and services. 

                       - Legal Week 
A full discussion of any of these topics can be 
found at the International Law Office website: 
www.InternationalLawOffice.com/archive.cfm

InternationalnewsInternationalnews

Cleaning up a 
multiple act

COMPETITION LAW

Chile, Ukraine and Brazil are among the countries to 
have tightened competition law requirements recently. 
But, writes the International Law Office’s Shane 
Sorenson, if cross-border business is to continue to 
grow, harmonisation is essential.
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Legal Week reports that discussions 
between London solicitor Rowe and 

Maw and Chicago-based Mayer Brown 
& Platt are at a “delicate stage.” It also 
signals a dramatic strategy shift by 
Rowe and Maw towards the US. 

The two firms have been in talks for 
the past two months. The negotiations, 
which have included meetings between 
practice heads, are currently described 
by one insider as at a “delicate stage”. 

One partner close to the talks said: 
“[Both firms] have a policy of not 
mucking around with these things. If we 
don’t like a firm on the initial meeting, 
we don’t dilly dally.”  

The bid signals a dramatic change of 
direction for the 78-partner City firm. It 
had been trying to launch an exclusive 
Continental alliance of firms, after 
drawing up a blueprint last summer for 
creating a single-brand network of 
European firms.  

However, recent months have seen 
Rowe and Maw, which held unsuccessful 
merger talks with White & Case earlier 
this year, shifting towards a tie up with a 
larger US firm. 

The City firm has concentrated on 

raising its partner profits in the past two 
years, which would make its finances 
more compatible with a respected US 
player. 

Average partner profits surged in the 
last financial year from £320,000 to 
£400,000, although the firm was the 
only major City practice not to make up 
a single partner in this year’s annual 
partnership round. 

The City firm’s profits are broadly in 
line with Mayer Brown’s. The respected 
Chicago firm was the sixth-largest firm 
in the US last year with income of 
$533m (£361m). Average profits per 
partner stood at $725,000 (£491,000). 

It is unclear whether a deal would 
include the City firm’s entire practice, or 
what the impact would be on Mayer 
Brown’s eight-partner London office, 
which specialises in project work and 
corporate finance. 

Historically, Rowe and Maw’s 
corporate team, which contributes 
roughly a third of the firm’s £57m 
income, has been seen as culturally 
distinct from the firm’s respected 
litigation corps, its other main practice 
group.❂

The Turks and Caicos (TCI) is a 
small group of islands in the Caribbean, 
90 minutes by air from Miami. These 
comparatively  unknown islands are no 
longer an exclusive Caribbean getaway. 
TCI is rapidly being regarded with 
favour as among the world’s very best 
tax haven jurisdictions. 

Out of step with other colonies, TCI 
remains a British Crown Dependent 
Territory with British common law as 
the law of the land and English as an 
official language. Investors take comfort 
from that. 

It means TCI is able to offer the 
stability and security of a British 
Dependent Territory with the Financial 
Services Commission as the regulatory 
authority under which all financial 
institutions must operate. 

The US dollar is the official currency 
and there are no exchange controls or 
Central Bank. Nor is there any corporate 
tax, personal tax or estate tax in TCI. 
For those concerned about freedom of 
privacy, it is useful to know there’s no 
tax treaty between TCI and any other 
country. 

TCI has severe penalties for any 
privacy law violations and disclosure of 
confidential information - though the 
impact of the September 11 events in the 

United States must invariably be 
expected to be echoed to some degree in 
TCI, as it will be everywhere else 

Tax-exempt TCI companies require 
only one shareholder and one director 
(who may also be the secretary). 
Corporate nominees are allowed and 
bearer shares are permitted. Company 
reporting requirements are minimal and 
companies may hold bank accounts and 
other assets anywhere in the world.  

No disclosure of shareholders, 
directors or officers is required nor is 
there any obligation to hold AGM’s or 
shareholders’ meetings on the islands. 
Capital may be expressed in any 
currency with no minimum capitalisation 
requirement. TCI companies are 
guaranteed exemption from future TCI 
taxation for 20 years. Finally, companies 
can be incorporated rapidly at a 
reasonable cost compared with other 
offshore jurisdictions. 

On the face of it, the TCI tax-
exempted company is an ideal vehicle 
for offshore financial planning and offers 
many attractions and benefits to offshore 
investors.  

 
For further information and costs on company 
formation in The Turks & Caicos Islands contact 

Costa Theo in London on +447905154911.❂

Trans-Atlantic 
Alliance

Soft seas, blue skies
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Globalisation has been at the 
forefront of these changing forces, 

and its influence is not restricted to 
world governments, state organisations 
or forums such as the WTO and the   
G-8. Globalisation has had a direct 
impact on big and small business, 
multinational state and private 
enterprises, NGO’s and others 

For law firms the implications are 
already evident and the impact of 
globalisation has been felt on both sides 
of the Atlantic, underlined by the flurry 
of mergers, alliances and legal 
groupings between law firms in the US, 
UK and Europe (with a few notable 
failures) in their quest for a global 
presence and growth. A reason often 
advanced in support of forging global 
alliances is that, to satisfy their 
multinational clients, law firms need to 
provide  “multicultural support and 
cross-border assistance”. 

Globalisation isn’t alone in driving 
change and creating the need to adopt 
winning strategies - technological 
change, deregulation and political 
relations have also played a part. An 
obvious result has been the advent of 
the multi-disciplinary practice (MDP’s). 

What does all this mean to law firms 
and their managers, and what should 
they do about it? It is no longer 
plausible for a growing law firm to rely 
on local client relationships and local 
laws to sustain its existence, and 
therefore law firms need to undertake 
strategic reviews of their business and 
formulate a strategic plan based on that 
review. A strategic plan is however of 
no value unless the firm is prepared to 
implement it - what this calls for is what 
most law partners are most  reluctant to 
do - appoint a non-lawyer professional 

manager to run their firm and 
implement the strategy they have set. 

Generally accepted principles of 
Strategic Management such as SWOT 
and MOST analysis and the McKinsey 
7 -S organisational models* (See Box 
opposite) form the backbone of any 
such exercise and must be embraced by 
law firms that wish to a) maintain their 
prominence and b) keep up with 
changing trends - socially, culturally, 
politically and economically. 

Deregulation has not only 
contributed to the advent of MDP’s,  
but has also increased the number of in-
house lawyers utilised by large 
companies, leading to a weakening of 
client loyalty and the purchasing of 
legal services from a wider range of law 
firms.  

A firm’s strategic plan should have 
at its core the need to improve 
competitiveness by identifying the 
firm’s strengths and weaknesses, 
question the viability and sustainability 
of the existing business and client base 
and build on an existing - but only 
lucrative - core practice which is 
sustainable and has good growth 
potential 

Managers must embrace the need to 
acquire the manpower to put the plan 
into action. The firm’s ability to attract 
first rate professionals is crucial to 
attracting people who want to work 
with it, ensuring clients remain with the 
firm and then attracting suitable alliance 
partners. This allows firms to command 
premium prices for their services. 
Investment in knowledge management 
and skills development is needed to 
alleviate the shortage of legal talent 
(law firms are presently having to pay a 
premium to attract and retain 

professionals with certain specialities). 
It is crucial for law firms to embrace 

the trends that are within their ability to 
change and to forge strategic alliances 
within and outside the legal framework. 
Managers need to create a new 
‘mindset’ which equates to creating a 
strategy for growth by keeping up with 
the effects of globalisation in particular.  

Success will come from working 
‘smart’ and focussing on a critical path.  

In other words, set a strategy and 
make it live in order to achieve rapid 
and highly profitable goals. ❂ 

 
* “Lawyers get down to business” Becker; 

Harman et al. - McKinsey Quarterly, 2001 
Number 2 

BY CHRIS CHRISTODOULOU

Planning for survival

Law firms are faced with new pressures to survive in the 
expanding world of business. Attorney and without 
prejudice’s publisher Chris Christodoulou argues there’s 
a growing need for law firms to realise they are no different 
from any other business competing against a multitude of 
forces and world events that are shaping the future.

Integral to any law firm’s strategic 
review of its operations and client 

base, world trends and future plans, 
is the need to identify and embrace 
opportunities brought about by 
globalisation, technological 
advances, and knowledge 
management. 

The law firm of tomorrow must 
adopt a strategy that encapsulates a 
process whereby the firm can 
interact with a wide range of 
international strategic partners across 
all disciplines. This is of paramount 
importance for South African law 
firms or they will find themselves 
face to face with the intense 
competition SA merchant banks 
presently find from their large US, 
German and Swiss counterparts, all 
battling for local corporate business. 

In forging strategic alliances, law 
firms must ensure that those 
alliances and partnerships are made 
with firms that have compatible 
practice portfolios and culture, which 
raises the issue of whether the MDP 
route is the way to go. The authors 
of a recent Mc Kinsey report argue 
that “it is likely that these firms (the 
MDP’s) will tend to focus on less 
profitable practice and client 
segments than will the global mega-
law firms.” 

Technological advances are the 
driving force of globalisation and 
change and must be incorporated 
into the firm’s strategic plan - 
identifying how advances in this 
field allow the firm to communicate 
with international strategic partners 
and clients and to share knowledge 
amongst its work force.  

Advances in technology have also 
made it easier for in -house counsel 
to compare service levels, costs, and 
the expertise of the law firm as well 
as to bring research and knowledge 
directly to clients, thus making it 
more difficult for law firms to justify 
their retention to clients.

MOST analysis 
 
Mission - The mission statement sets 
out the organisation’s ground rules for 
doing business-its core beliefs or 
guiding principles.  
Objectives - They help to translate 
overall goals into more narrowly 
defined and accessible ends 
Strategy - The act of formulating, 
implementing cross-functional 
decisions that enable an organisation 
to achieve its objectives (David,1995)  
Tactics - The means by which a 
strategy is achieved 
 

PEST analysis 
 

 
Political 

Economic                     Environment            
Social 
 

Technological 
 

McKinsey 7-S 
Organizational Model 

(Peters & Waterman, 1982) 
 

Structure                                              
The Organisation chart, job descriptions 
Systems 
Procedures for getting things done 
Style 
Way management behaves, how manage-
ment shows what it considers important 
Staff 
The people, their strengths and 
weaknesses 
Shared values 
The values that determine the culture of 
the organisation 
Skills 
Those capabilities possessed by an 
organisation as a whole  
Strategy 
A coherent set of actions aimed at 
gaining sustainable advantage over 
competition
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The same firms also spend 
considerable sums each year on 

targeting and acquiring new clients. 
They produce publications and 
promotional materials, run events 
and seminars, launch websites and 
invest heavily in developing 
relationships with executives who 
they hope will buy their products 
and services. 

After leaving a law firm, the best 
alumni will progress into senior 
positions within blue-chip 
organisations. Typically, they will 
be responsible for substantial 
budgets for external advice.  

A recent study into the 
effectiveness of major professional 
services firms in securing work 
from their former employees 
involved interviewing alumni from 
the leading legal, accountancy and 
actuarial practices to identify their 
expectations of their original 
employers and determine levels of 
satisfaction.  

The areas explored during the 
interviews included: 

- relevance and value of different 
types of marketing tactics;  

- relationship between seniority 
and quality of relationship; 

- impact of the exit process on 
the subsequent relationship; and 

- ideal contact programme in 

terms of people, activities and 
delivery. 

The findings show that most 
professional services firms are 
missing important business 
development opportunities by 
failing to identify and satisfy the 
communication needs of their 
alumni.  

None of the firms covered by   
the survey is making a complete 
success of its alumni contact 
management. All have alumni who 
have expressed dissatisfaction and 
disappointment with the 
communications they have received 
since their departure. 

Alumni view their old firms in 
the same light as their old school or 
university. They have a tremendous 
sense of loyalty towards them and a 
keen interest in the success of both 
the firms and the people who work 
for them. The importance of the 
emotional factors for the alumni is 
reflected in their desire to stay in 
touch with their old firms and to be 
part of a structured alumni contact 
programme.  

As the MD of an advertising 
agency said of his old firm: “I really 
enjoyed working there and admire 
what they have achieved. I am 
always very pleased to hear of their 
successes.” 

Professional services firms are 
not identifying and targeting 
successful individuals, missing 
important opportunities for 
marketing their services and 
securing new clients. Firms are also 
failing to appreciate how quickly 
alumni can now progress into senior 
in-house roles.  

Flatter management structures 
within many major corporations, 
particularly in the financial services 
sector, mean bright professionals 
can be promoted rapidly to the top 
tiers of management. By ignoring or 
losing contact with alumni who 
leave at a junior level, professional 
services firms are allowing potential 
clients to break their ties. 

“I used to get updates on 
products and services all the time 
when I worked there, so that I could 
sell them to my clients. Why don’t 
they send me this information now 
when I am in a position to give them 
business?” a director of corporate 
finance at an investment bank asks. 

In spite of their sophisticated 
communications systems and 
international office networks, the 
major firms are failing to keep track 
of their employees if they move 
abroad or change jobs. While most 
firms have relatively impressive IT 
networks and smart corporate 

websites, they are not using them to 
manage alumni programmes, a 
weakness most alumni recognise 
and would like to see remedied. 

It is vital to handle the departure 
of an employee in as mature and 
amicable a way as possible. A 
poorly managed exit process can 
prove detrimental to the future 
relationship between the alumni and 
their employer. Alumni seem 
generally unimpressed by exit 
interviews, which take place without 
additional support and guidance 
from a partner or senior colleague.  

They feel unclear about who is 
taking responsibility for them after 
their departure, usually due to a lack 
of co-ordination between the human 
resources and marketing depart-
ments and the senior practice staff. 

Most professional services firms 
have the resources and size to make 
it worth their while to look at the 
long term marketing opportunities 
presented by their alumni. By 
making a better job of directing 
resources towards alumni, they 
would increase their chances of 
recouping some of their earlier 
investment by converting them into 
positive advocates, or more 
importantly, loyal clients. ❂ 

 
- Legal Week 

FORGET-ME-NOT
Every year, law firms expend substantial sums 
recruiting, training and supporting graduates in their 
pursuit of a professional qualification. Inevitably, 
many of these recruits are invited to join a competitor, 
client or potential client. That’s when the relationship 
between the firm and the qualified professional can 
often deteriorate, with the risk that the firm’s 
investment in developing their skills may be lost. In 
this article, Sarah Reavley, a consultant with 
research and market consultants Remark, explores 
what it is that so many law firms ignore when 
constructing exit strategies for personnel. 
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Law firms face many challenges. Clients’ 
commissions are increasingly complex, 

requiring an integration of capabilities and 
disciplines.  

The traditional style adopted by firms, in 
terms of which independent practices acquire 
and resource new commissions, is under threat 
and will be exacerbated by the inexorable 
movement towards opening the market to 
alliances and partnerships. 

Clients are already cost conscious and this is 
increasingly becoming the basis upon which to 
compete. They also expect legal firms to take a 
greater stake in the successful resolution of 
cases, and to demonstrate the “value-add” they 
contribute to the business. This demands 
effective management of commercial risk - for 
many law firms this often means developing a 
new skill. Meanwhile, a feature that doesn’t 
escape notice is that law professionals now 
demand better personal growth opportunities and 
career prospects. In turn this requires a new 
approach to skills development, critical in the 
circumstances of heightened competition for the 
best staff. Another factor is that the arrival of e-
commerce is having the effect of converting 
some services into commodities. There is also a 
perceptible increase in the channels taken to 
market, often removing much of volume-
oriented work as sources of revenue. 

To meet these challenges - to survive and 
thrive in a changing business environment - law 
firms have no alternative other than to embrace 
radical changes.  

The first law is to eschew the temptation to 
re-invent the wheel. Where the experience of 
managing comparable change in other industries 
can be accessed - such as finance and 
management consultancy - these should be 
applied willingly. Each of these industries has 
invested considerable time in building a new 
way of working which has been a key driver of 
profitability in responding to dynamic markets 
and client needs.  

A model for professional services business 
must contain the following key elements: 
•    a new business framework 
•    systems to underpin performance and  
•    project-based work as a core  
    competence. 

The current business model for many law 
firms is based on two assumptions that must be 
challenged in this new environment. First, that 
profit will be sufficient to satisfy partners’ 
expectations (and, hence, is only measured 
directly at the firm level); second, that all 
partners are able and motivated to maximise the 
value of their work.   

As the legal profession becomes ever more 
competitive - and commissions become more 
complex - these are dangerous assumptions, not 
because the lawyers are less committed, but 
because without the appropriate, accurate and 
up-to-date information, the firm will be flying 
blind. This may mean losses - and those can 
easily destroy the partnership model. Similarly, it 
will be impossible to know which client 
engagements are making a profit and which look 
good but are, in fact, a hidden burden. 

By directly tracking the profit contribution at 
an engagement level, it is possible to manage 
client engagements far more effectively. Partners 
can take profit and loss responsibility on a job-
by-job basis, and the commercial management 

of the firm becomes far more transparent and 
robust. This also provides valuable information 
to the firm’s  management. It will, perhaps for 
the first time, be able to assess directly the profit 
contribution of each member.  

This contribution can then become a 
significant criterion in allocating rewards. In 
many firms this would be a fundamental shift to 
a performance-oriented model, enabling the 
highest performers to be identified quickly and 
rewarded appropriately. Retaining and 
motivating the most successful, would clearly be 
a radical break with the traditional lock-step 
model because they provide the basis for 
rewarding those staff at all levels in the firm 
who are contributing most to the firm’s success.  

This kind of revised business framework 
requires accurate and up-to-date management 
information. A powerful management 
information and engagement management 
system becomes essential. This provides the firm 
with not only the engagement management 
information, but also the knowledge it needs to 
manage performance and rewards. 

As the market becomes ever more 
competitive, the insight the firm can bring to 
resolve a client’s problem will increasingly 
become the key to competitive advantage. In 
most firms knowledge is locked into the heads 
of a few partners rather than being readily 
accessible to the firm. This makes it difficult to 
exploit successfully.  

If the most powerful insights are to be 
brought to bear on a particular issue, then 
mechanisms must be found to share the 
knowledge around the firm and deploy it for the 
benefit of clients. This is where many 
professional service firms have successfully 
employed knowledge management systems to 
codify, enhance and communicate best practice.  

If engagements are to deliver complex 
solutions to clients’ expectations, and these are 
to be achieved profitably, then project 
management has to become a core competence. 
This doesn’t simply mean that lawyers need to 
be trained in project management - the firm must 
acquire the necessary infrastructure to support 
delivery.  This implies development of a defined 
process for engagement management, a resource 
management approach and training in project 
working skills for all staff, all underpinned by 
management information systems that provide 
the base data against which to manage. This 
approach has delivered significant financial 
benefits in many industries.  

The rotating of staff onto and off client 
engagements appropriately, expertise can be 
utilised better and staff development can be 
enhanced. That, in turn, develops skills quicker, 
and improves opportunities for personal growth. 
Individuals who find this kind of satisfaction 
rarely leave the firms that provide these factors. 
As pressure from clients intensifies, legal firms 
will either have to respond or face reduced levels 
of profitability with all the associated pressures 
this brings to a partnership structure. The 
professional services business model described 
in this note shows a way forward that can not 
only deliver enhanced value to clients, but also 
to the firm. It is one way of achieving long-term 
profitable growth. ❂ 

Chaffey, Oppenheimer and Bull are consultants at PA 
Consulting Group 

Strategies to embrace change
A radical break from the lockstep system is needed if firms are to survive in a new 
tougher marketplace. Nick Chaffey, Harriet Oppenheimer and Zorona Bull look 
at how the lessons learnt in other sectors can be applied to the legal profession
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The Promotion of Access to 
Information Act of 2000, 

promulgated earlier this year signals a 
new era for public and private sector 
accountability. In the process it 
overturns the decades-old culture of 
secrecy that permitted human rights 
violations and abuses of power to go 
unchecked.  

“The Promotion of Access to 
Information Act of 2000 is modelled 
on Freedom of Information Acts 
elsewhere in the world,” says Kirby. “It 
gives effect to the constitutional right 
of access to any information held by 
the State or by another person, and 
which is required for the exercise and 
protection of any rights.”  

The Act allows individuals to obtain 
information or records held by a public 
institution (such as a government 
department or municipality), or a 
private body (such as a private 
hospital, credit bureau, bank, a 
previous employer or, in the context of 
a due diligence investigation, another 
company that is merely affiliated or 
associated with the entity that is the 
subject matter of the investigation).  

Not all information is accessible in 
terms of the Act, adds Kirby. Certain 
categories of documents and records 
are protected in the interests of privacy, 
commercial confidentiality and 
efficient and good governance.  

Some other categories of protected 
information include: 

• income tax information; 
•  the defence, security, international 

relations and economic interests of 
South Africa; 

•  law enforcement and legal 
proceedings; 

•  safety of individuals and property; 
certain confidential information; and 

•  planned or current research.  
 
These exemptions limit the 

constitutional right of access to 
information and will most likely be 
tested in the courts for constitutionality.  

Notwithstanding these exclusions, 
disclosure may still be demanded if it 
can be shown that there is a substantial 
contravention of the law, or an 
imminent and serious public safety or 
environmental risk which outweighs any 
potential harm arising from disclosure 
of the excluded information.  

The application of the constitutional 
right of access to information in both 
the public and private sectors has raised 
some concerns in the private sector, 
fearing an invasion of privacy and 
potential breaches of commercial 
confidentiality.  

However, access to privately-held 
information is strictly controlled, and 
the requester must show that the 
information is required for the exercise 
or protection of any rights. This point is 

certain to be vigorously contested in the 
courts. It would, for example, allow 
information to be requested from 
companies and public sector bodies to 
ensure tender rules have been fairly 
applied. Consumer bodies and 
individuals will be able to request 
information from companies where 
they suspect environmental damage or 
labour exploitation is occurring.  

“Many private bodies seem unaware 
of the implications of this Act. They 
are obliged to grant access to a record 
if the requester complies with the Act,” 
says Kirby.  

To facilitate access to records held 
by public and private bodies, the Act 
charges the head of a private body with 
responsibility for formulating and 
compiling a manual containing, among 
others, contact details, and a 
description of the subjects for which 
there are records, and the categories of 
records held on each subject.  

In terms of Section 51 of the Act, 
the manual must be completed within 
six months of the effective date of this 
Section.  The effective date of Section 
51 is yet to be fixed although the 
remainder of the Act was declared 

effective from 9 March 2001. 
The Act imposes far-reaching 

obligations and duties on the private 
sector. Non-compliance by a private 
body may give rise to disputes 
concerning the release of records and 
expose it to legal liability. All private 
bodies should therefore compile the 
required manual before any disputes 
arise regarding request for access to 
information.❂ 

Towards an open society
In this article, Werksmans partner Neil Kirby argues that the 
Access to Information Act imposes far-reaching obligations on 
the private sector

Neil Kirby  ...not all information is accessible
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It is, of course, a fantasy, but an 
enduring one that has to be learned 

by each generation. Certainly in the 
apartheid years when many prices were 
administered and industries protected, 
some old diehards found that special 
pleading in Pretoria was more ad-
vantageous than competition. But that 

was short lived as markets increasingly 
began to allocate resources and 
protection was dismantled. A broader 
democracy has also brought other 
changes. For instance, politics is no 
longer just a matter of moral obloquy 
but real claims on the distribution of 
resources.  If business does not become 

involved in the formation of policy that 
will ultimately determine that 
distribution, it risks an isolation that 
could put it out of business. 

In the apartheid years when the 
policies of the Botha government 
bordered on the ridiculous, a few hints 
in a ministerial ear could at least ward 
off some unfortunate consequences. 
Today, under the Mbeki government, 
ministerial ears more often than not 
respond to the sound of a different sort. 

The exception is labour law, which 
has to be discussed in Nedlac, a 
chamber in which large business is 
represented along with trades unions 
and government, before it goes to 
parliament.  For the rest, apart from 
draft bills and discussion papers which 
are distributed sporadically and not 
necessarily extensively by ministries, 
new legislation surfaces first within the 
public regime in the various 
parliamentary committees. 

Most are portfolio committees of 
the National Assembly that mirror 
ministerial portfolios, but there are also 
select committees of the National 
Council of Provinces (the lower house) 
and some standing committees such as 
the Standing Committee of Public 
Accounts (SCOPA) which is at the 
heart of the defence contracts scandal. 

Once bills have been discussed in 
cabinet, they are referred to these 
committees, which listen to special 
pleaders and other interested groups, 
and recommend to the whips whether 
debates are desirable. They are chaired, 
of course, by African National 
Congress stalwarts of varying skills 
and uncertain humour. 

While seldom is the principle of a 

bill challenged successfully in these 
committees, they discuss, more often 
than not, the detailed wording of the 
proposed legislation, informed as they 
usually are by special pleaders and 
other expert opinions which may have 
been offered or solicited.  

In this process, much of the harm 
that could be caused by the unintended 
consequences of some bills is at least 
considered if not mitigated. To many 
parliamentarians it is in these 
committees that their real work takes 
place. Any subsequent debate (if what 
takes place can be so dignified) in the 
National Assembly is usually an 
opportunity for political theatre, 
dubious ministerial behaviour or dull 
declamation. The die has already been 
cast in committee. 

In my experience, the trades unions, 
eccentric non-government 
organisations, public corporations and 
energy companies are most active in 
these committees. They, of course, are 
the undertakings with high political 
awareness because they depend in 
varying degree on government’s good 
grace. Some indulgent committee 
chairmen will allow them to address 
the committee for longer than a 
minister gets in the National Assembly. 

The interest group most notable for 
its absence in the committees on which 
I sit is business. Apart from input into 
Nedlac and on certain finance and 
mineral and energy matters where 
private sector involvement can be 
vigorous, business participation in 
policy formation is perfunctory.  

Nor does business use these 
committees as a sounding block for 
their own strategies. Had Nedbank 
bothered to take the temperature of 
discussion in these committees it 
would probably never have launched a 
bid for Standard. If banks had been 
participating they would have a better 
idea than I believe they have now of 
what is likely to hit them down the 
track. There are many other examples 
of industries caught napping. Tobacco, 
liquor, transport, mining, communi-
cations, media...I have not enough 
space to go on. Of course, there are 
businessmen who believe they have 
participated. At best it was after a 
fashion. I have watched too many 
derisory performances to accept that 
they did so with success. 

Of course, in participating in these 
committees businessmen come face to 
face with the realities of Bantu 
education and Belgrade University. 
There is nothing collegiate about their 
members.  There is no entrepreneurial 
exuberance. There is little 
understanding of how wealth is created 
through adding value or how a modern 
economy works through competition. 
That is the reality of our 
unsophisticated democracy. 

Business has a choice. It can (as 
Joseph Schumpeter predicted) allow its 
cause to be lost by default. In that case 
future generations of all races will face 
a rapidly diminishing patrimony, which 
is a polite way of describing disaster. 
Or it can attempt to use the present 
system to overcome prejudice born of 
ignorance. It might still lose. But if 
persuasion prevails even only 
reasonably, it won’t be wildly 
pessimistic to say it might not.❂

Grasping Parliament’s Committees
BY NIGEL BRUCE MP (DA spokesman on trade and industry)

Companies need to take the temperature here regularly

OPINION

One of the conceits of too many businessmen is that they believe they can so isolate their 
businesses from the political economy that government will reward their politically naivete 
with public sector contracts or some other desirable favour.
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When Julia Roberts as Erin 
Brockovich exhorted the 

residents of a small town to join the 
litigation against a corporate polluter 
she established in the minds of many a 
role model for the term “class action.”  

Nothing could be further from the 
truth.   A class action, unlike its 
celluloid portrayal, doesn’t involve a 
number of plaintiffs all affected by 
some evil taking on the defendant they 
believe to be responsible.   A class 
action involves one plaintiff taking on 
a defendant in a representative 
capacity on behalf of a number of 
people - or class - equally affected by 
the plaintiff’s complaint. 

Class actions have been around for 
many years in jurisdictions such as the 
United Kingdom, Canada, Australia 
and the United States of America.   In 
South Africa, however, they are a new 
arrival on the scene. 

Why this is so is unclear.   The 
representative action that formed part 
of English law found its way into the 
jurisdictions of many Commonwealth 
countries but not to South Africa.   
This may be because the Chancery 
Division, an equity court in which 
representative actions could be 
brought, found no equivalent in South 
African law. 

It took the transition to a 
constitutional state for the class action 
to be introduced in South Africa.   
Such actions are now available to 
“anyone acting as a member of, or in 
the interests of, a group or class of 
persons.” 

The right is not unlimited.   It is 
available to someone who alleges that 
“a right in the Bill of Rights has been 
infringed or threatened.”   Thus only a 
person alleging the infringement of a 

constitutionally entrenched right may 
use a class action to protect such right. 

Immediately, this has the important 
consequence that most class actions 
will be brought against the State.   
This is because the State is usually 
(though by no means always) the 
defendant in actions concerning the 
infringement of constitutional rights.   
South Africa’s current Constitution 
provides that the constitutional rights 
may be enforced between private 
individuals, and indeed one can expect 
an increase in constitutional cases 
between private litigants.   However, it 
is in the nature of constitutional law 
that remedies will more regularly be 
used to curb excessive government 
practices. 

Having said that, it is interesting to 
note that in one of the few class 
actions brought in South Africa to date 
the plaintiff was in fact a Cabinet 
Minister.   In that case, on application 
by the Minister of Health, the court 
held that it could grant an interdict to 
prevent pollution of the atmosphere to 
the detriment of the public. 

That case highlights another 
particular feature of South African 
class actions.   In many jurisdictions, 
such as the United States or Canada, it 
is a requirement that the plaintiff (or 
representative) be a member of the 
class in whose interests the action is 
brought.   The South African 
Constitution allows persons acting 
either as a member of, or in the 
interests of, a group or class of 
persons to bring such actions.   These 
alternatives make it clear that 
membership of an affected class isn’t 
a requirement.  

Both the scope of, and the 
practicalities of class actions in South 

African law will require some fine-
tuning.   South African courts are 
slowly developing jurisprudence in 
relation to when class actions will or 
will not be allowed. 

The courts have refused a class 
action purportedly brought on behalf 
of all imprisoned civil debtors, on the 
grounds that the creditors of each of 
them would be entitled to be heard;  
and have refused an application by a 
class of unlicensed casino operators 
for an interdict, on the grounds that 
not all of them were situated within 
the provincial court’s jurisdiction. 

On the other hand, a white 
ratepayer was allowed to bring a class 
action to challenge a differential in 
rate structure levied by a local 
authority in a white town as opposed 
to a black township.   While locus 
standi was recognised, the application 
did not succeed. 

Although class actions are often 
equated with the Roman Law action 
popularis, an action brought in the 
interests of the public, that analogy is 
not correct in current South African 
law.   The Constitution provides 
specifically for an action to be brought 
to protect constitutional rights by 
anybody “acting in the public interest” 
as a separate category of locus standi 
from class actions.   It is unclear how 
these two categories will differ in the 
practice.   A clue may perhaps be 
sought from the Supreme Court of 
India which has held that a challenge 
to legislation is in the public interest 
and may be brought by any citizen, 
regardless of representation by that 
citizen of a class or group of persons. 

In a modern legal society where the 
resources required to litigate often 
mean that a substantial imbalance 

exists between individuals affected by 
government (or large corporate) 
action, and the defendants in such 
litigation, class actions are a welcome 
development.   They allow a number 
of persons equally affected to pool 
their resources to seek collective relief 
for their general benefit.  Particularly 
where such litigation is concerned 
with the protection of constitutional 
rights, the sacrifice of the principle of 
individualism, which has existed in 
our common law, in favour of class or 
collective actions, is a welcome 
development.  

No doubt, as in other jurisdictions, 
rules will have to be developed to 
define the concept of a class for the 
purpose of litigation, the 
circumstances in which it is 
appropriate to bring class actions, the 
nature of the relief that may be sought, 
and the effect of such relief on future 
action by any other members of the 
class. 

Through a combination of statutory 
intervention and jurisprudential 
pronouncements these rules will 
emerge in time.   In the meantime, 
however, South Africans should 
welcome class actions as an important 
development in their legal system.❂

Class actions - joining the world
Michael Judin, senior partner of Goldman Judin Maisels Inc, argues that 
the arrival of class actions is an important and welcome development for 
South Africa’s legal system

Chaskelson ...his work load will increase



It is now indisputable that a collateral 
effect of the drive to secure ever more 

efficient tax collection is that the profile 
of the Revenue Service’s Commissioner 
and his officials has risen dramatically, 
at least as this impacts on well-known 
corporates and individuals. This is 
borne out by the sensational media 
reports of persons and companies 
alleged to be tax offenders.  

Many law-abiding taxpayers will be 
inclined to the view that it serves 
“dodgers” right. On the other hand, the 
effect of this invasion of their privacy 
on those accused is, to say the least, 
embarrassing and very damaging.   

That attitude that anything goes in 
seeking out those whom the SARS 
believes have deliberately evaded their 
tax responsibilities flies in the face of 
fairness and equity entrenched in our 
Constitution.   

In the circumstances, I need to 
remind taxpayers of the draconian 
remedies available to the tax collector. 
After all the piercing investigations, 
discomfort, embarrassment  and so on, 
those convicted face 200% penalty tax 
charges together with interest. What’s 
more, if the State is able to demon-
strate that there was intent to evade tax, 
criminal charges may be preferred.  On 
conviction of these charges, a special 
provision in the various tax acts gives 
the Commissioner the right to publish 
their names - and believe me, he does.   

Most people would agree that these 
penalties are sufficient of themselves - 
and that the temptation to drag wrong-
doers through the media, not unlike 
being slammed into the stocks as in 
medieval times - is gilding the lily.  

The fact is, however, that even those 
of us who have been accused have 
rights. Most of us forget this or gloss 
over it. We tend too often to submit 
meekly to the voice of authority or we 
conclude that those who appeared to be 
successful weren’t.  

A few extracts from the constitution 
are appropriate: 
•  Privacy (s14) - “Everyone has the 
right to privacy, which includes the 
right not to have - 
      a.  their person or home searched;  
      b.  their property searched;  
      c.  their possessions seized; or  
      d.  the privacy of their 
           communications infringed.” 
•  Information (s32) - “Everyone has 

the right of access to -  
      a.  any information held by the 
           state; and  

b.   any information that is held by 
      another person and that is  
      required for the exercise or  
      protection of any rights.” 

•  Just administration (s33) -  
“(1) Everyone has the right to 
administrative action that is lawful, 
reasonable and procedurally fair.  
(2) Everyone whose rights have been 
adversely affected by administrative 
action has the right to be given written 
reasons.” 
•  Access to courts (s34) - “Everyone 
has the right to have any dispute that 
can be resolved by the application of 
law decided in a fair public hearing 
before a court or, where appropriate, 
another independent and impartial 
tribunal or forum.” 

In my view, these should be enough. 
In practice, the vagueness of the 
wording, coupled with a strong dose of 
argument and conjecture on the part of 
us lawyers (just doing our job, the best 
way we can) neutralises the intent .  
Attempts to reason with a state 
department, especially SARS, 
frequently elicit responses along 
familiar lines - sections ‘x and y’ entitle 
us to the information, so please comply, 
or you will or may be considered to 
have committed a criminal act under 
section ‘c’.  

Taxpayers, accountants and most 
lawyers not well versed in the tax acts 
will often interpret this as a ‘declaration 
of war’ and succumb.  The attitude is 
often revealed in the catch-all fall-back 
of, after all, there should be nothing to 
hide, so let’s just sit back and subject 
ourselves to a continual invasion of our 
privacy, while SARS continues its 
fishing expedition - oh, and if we are 
high profile, we may expect some sort 
of announcement in the media - often 
followed by another media release 
referring to an “unnamed” taxpayer 
who had earlier been fingered in the 
media.  That person is now “unnamed” 
(but we all know who it is) and we’re 
just releasing this media statement to 
assure all of you that your affairs and 
secrets, really are safe with us.  

I make a play of the “unnamed” 
taxpayer because this actually happened 
- see Media Release 28 of 2001 by 
SARS - and because Revenue then 

claimed it adhered strictly to the 
provisions of the s4 of the Income Tax 
Act, 1962 (and similar provisions in 
other tax acts), known as the secrecy 
provisions.  But does it really?  

The balance to the draconian powers 
gifted to SARS by parliament lies in the 
hands of taxpayers, their accountants 
and lawyers. It is entirely up to them to  
know and understand what SARS is 
legally entitled to do and how, when it 
oversteps the mark, it can be resisted.    

The first element in this is that 
SARS is obliged by law, irrespective of 
whom or what I am, to do everything in 
its power to keep a citizen’s personal 
affairs totally private. If it fails to do so, 
SARS has committed a serious crime - 
by definition, more serious than tax 
evasion. Citizens are expected to meet 
their tax responsibilities. They are 
abjured from falling into the trap of tax 
evasion. If they do not, they may be 
subjected to severe penalties, be 
required to pay interest at damaging 
rates and may even acquire a criminal 
record.  

In circumstances such as these, it is 
entirely reasonable to expect that SARS 
will keep personal affairs totally 
private. For the technocrats, here are 
some key references - 

•  s4(1) of the Income Tax Act, 1962 
states that all information of the 
taxpayer must be kept secret; 

•  s4(2A) states, where bankers, 
attorneys, accountants or other person 
are summoned to give information on a 
taxpayer, they are similarly obliged to 
keep this secret; 

•  s4(1)(c)(i) deals with the 
exceptions which relate primarily to 
information for state statistical 
purposes; 

•  s4(2A)(i)&(ii) contains further 
exceptions where the taxpayer may 
divulge what he/it/she decides to 
divulge, as well as an exception 
available to the Commissioner to 
execute his duties, and also where a 
court orders it; 

•  s4(3) contains the criminal 
offence, a fine and/or up to 2 years’ 
imprisonment if the Commissioner, his 
officials, any other person employed by 
him e.g. outside accountants, attorneys, 
advocates and the like assisting in the 
matter, and also any third party such as 
a bank, accountant, other advisor is 
approached by SARS to divulge 

information - if any one of these 
persons divulges information about a 
taxpayer’s affairs or the fact that 
he/she/it  is under investigation (at 
which point they are also drawn into the 
secrecy net), that person commits a 
crime - and the penalties I have listed 
apply similarly. 

•  S4(4) states that every person 
employed by the Commissioner as 
employee or otherwise must have taken 
the oath of secrecy, failing which 
another crime is committed punishable 
by a fine. 

These are very wide ranging rights 
available to the taxpayer, who should 
invoke them at all times.  As I have 
already suggested, their effect is to 
balance the draconian powers of SARS.   

Our attitude as taxpayers should 
properly be governed by the precept 
that we are willing to disclose to the 
State’s tax collector everything he 
reasonably requires.  

At the same time, however, we are 
entitled to require of the State and its 
tax collector that it must keep my 
affairs absolutely private - irrespective 
of what may be revealed. The rational 
behind this is to create the opportunity 
for taxpayers to declare any source of 
income, so that all citizens falling 
within the tax net actually pay tax, 
regardless of how the funds were 
acquired. This includes, by the way:  

-    terrorist funding paid to us from 
      abroad (sensitive right now); 
-    takings from prostitution ; 
-    interest on money deposited  
      externally in contravention of  
      the exchange control  
      regulations; 
-    bribes obtained on securing 

           unlawful arms deals; and so on. 
The principle here is unambiguous - 

SARS is not permitted to divulge any 
information to any other prosecuting or 
SAP authority, unless those authorities 
have been recruited to assist in the tax 
investigation and have taken the oath of 
secrecy.  The Prevention of Organised 
Crime Act is an exception, but only 
where the Director of National Public 
Prosecutions makes the statutory 
request for co-operation on a Schedule 
1 crime which he is investigating. 

Consequently, any information that 
comes into the hands of SARS, the 
SAP and the Public Prosecutor, and the 
Courts, for that matter, is privileged, 
and can only be used to proceed against 
the taxpayer in the collection of taxes, 
or  in terms of the criminal provisions 
contained in the Tax Act. 

It is only on conviction that the 
offence and the sentence may be 
published in the media. 

I would go so far as to reason that 
the criminal proceedings should also be 
held in camera (depending on the 
evidence to be given), otherwise the 
effect of s4 is negated. 

Back to the rule of law.  The fairness 
and equity entrenched in our 
Constitution, with specific reference to 
our taxing statutes, require that 
taxpayers are required to divulge all 
pertinent information. Failure to do so 
means that the Commissioner will take 
it anyway. But he is then obliged to 
keep your private affairs confidential - 
always, unless otherwise ordered by a 
court of law.  

So there.❂
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How to counteract 
revenue’s draconian 
powers

Pravin Gordhan - SARS Commissioner

OPINION

This article is based on the supremacy of the constitution and 
the rule of law. It is written by Daniel Erasmus, a specialist 
tax lawyer and attorney to beleaguered soccer supremo Irvin 
Khoza. It is premised on the clear principle that taking the 
law into one’s own hands is inconsistent with the fundamental 
concepts of South African law.



A TTORNEYS have special needs. They 
need special banking products that 
have been shaped to meet the unique 
demands of their work. 

One such need is a cost-efficient, high-interest 
mechanism for handling trust funds. 

Nedbank’s Professional Banking Division 
understands these demands and has responded 
with the launch of NedTrust – a holding account 
designed exclusively for use by firms of attorneys 
that need to lodge trust moneys where the 
returns are high and the hassle factor is zero. 

NedTrust is not a general banking product 
targeted at attorneys along with various other 
market segments. 

It is specifically and exclusively intended for use 
by attorneys. It is managed 
and marketed by Nedbank 
Professional Banking, the 
dedicated arm of Nedcor that 
focuses entirely on the needs 
of professionals. 

 
WHAT DOES NEDTRUST 
OFFER? 
It is a cheque account that 
keeps interest rates high and 
service fees low. In so doing, 
it conforms fully with the 
provisions of section 78(2)(a) 
of the Attorneys Act. 

The tiered structure of 
NedTrust rewards the 
account-holder according to 
the size of the account 
balance. 

For balances of R100 000 
or more, an interest rate of 
6% pa applies. Between R50 
000 and R99 999 the rate is 
still a generous 4% pa, while 
between R20 000 and R49 
999 a rate of 1.5% pa rate 
applies. Below R20 000 no 
interest is earned. 

NedTrust’s earning power 
on positive balances is 
enhanced as interest is 
calculated on the daily 
balance and capitalised 
monthly. 

NedTrust is not only a high 
earner, it is also a cost-
conscious controller of 
expenses. For example … 

 
•  On credit balances of  

R20 000 and above no 
service fee is levied. 

•  There is no minimum 
monthly service fee. 

•  Service fees on balances 
below R20 000 work 
according to a competitive 
175/123/1908 formula. 
(You pay just R1,75 for 
each cheque up to R100 
and R1,23 for every 
additional R100 or part 
thereof; but the maximum 
charge on any cheque is 
limited to R19,08). 
 
Normal bank charges are 

levied on international 
transactions and a handling 
charge of 50 cents per R100 
is levied on cash deposits. 

Time is money for a busy 
attorney. Therefore, NedTrust 
is structured for total 
convenience. 

•  There is provision for multiple signatories.  
•  Cheques carry no guarantee clause. 
•  The account allows the client to transact by 

cheque or electronically. 
•  Statement frequency is determined by the 

accountholder. Statements can be provided 
monthly, weekly or daily, with additional 
statements on any day of the month should the 
need arise. 

 
NedTrust has been designed to cater for the 

eventual transfer of interest earnings to provincial 
Law Society accounts. 

Comments Douw van der Walt, Head: Nedbank 
Professional Banking: “NedTrust has been warmly 
welcomed by the legal profession – so much so 

that we made special arrangements to convert 
existing N-5000 investment cheque accounts to 
NedTrust accounts for those attorneys who were 
quick to see the benefit of such a highly 
customised product. 

“We are confident NedTrust meets the needs of 
our legal clients, but we are not resting on our 
laurels. NedTrust has been structured to 
accommodate ongoing enhancements. Nedbank 
Professional Banking prides itself on its closeness 
to clients. We are therefore well-placed to respond 
to new needs as they arise.”  
 
For further information please contact 0860 
211 211.

NedTrust for higher returns on money in 
attorney trusts

ADVERTORIAL



Knowledge is power, but without a 
proper appreciation of the 

restrictions and restraints surrounding 
this issue in the professional services 
firm it will remain one of the most talked 
about issues in the business environment, 
but also one that is largely not acted 
upon. 

In the present drive towards 
establishing an ‘e-culture’ the ability to 
share information and knowledge on an 
ever-widening basis is anathema to the 
traditional view of the professional. The 
professional’s knowledge has previously 
only been exchanged for a fee or other 
consideration. The shift in corporate 
culture will prove to be more difficult 
than the shift towards using technology 
per se.   

Technology has been used to good 
effect in law firms and other professional 
service environments for many years. 
This, however, has mostly involved 
document management systems and the 
use of information databases (e.g. Lexis-
Nexis) by the library and information 
departments.  

Yet this is not knowledge 
management: the real issue is not about 
being able to store and retrieve 
documents and information. That is 
information management.  

In fact it is about, first, being able to 
tap into an individual’s knowledge and 
expertise and, second, being able to 
‘broadcast’ and market that expertise to 
the rest of the organisation. If an 
organisation can achieve this then it can 
save a lot of time and not re-invent the 
wheel, and therefore become more cost 
effective and profitable.  

The particular problem faced by large 
organisations is one of communication. 
Vast sums are spent on IT and 
telecommunications infrastructure but, in 
some cases, spending on these areas is a 
way of avoiding or overlooking the real 
issues. What needs a significant amount 
of time and investment is training - in 
particular training in the different aspects 

of communication and the realisation of 
the benefits of sharing your knowledge 
and know-how with other departments 
and offices in your organisation. 

Many organisations are troubled by 
the concept of the confidentiality of their 
information; this can be solved by the 
implementation of technology and 
should not be a barrier to the advantages 
of sharing information and knowledge. 
By their very nature professional 
services firms are very client focused, 
which ensures that they will only hire the 
person whom they regard as the best 
person for the job. This, in turn, means 
that the expertise and experience within 
these firms are vast. 

However, many firms don’t actively 
encourage their experts to share their 
knowledge with their fellow 
professionals. The obvious question that 
the employee may ask is: “What’s in it 
for me?” Until recently the answer may 
have been: “Not very much.”  

This doesn’t have to be the case. 
There is already evidence that some 
firms are now including contribution to 
know-how as a factor in assessing their 
employees during the appraisal process. 
The success of this, however, depends 
very much on agreement between the 
departmental managers and the human 
resources department. 

This also depends on the structural 
and hierarchical lines of communication 
within the organisation.  

If the momentum for this initiative is 
not pushed from the top then this will 
fail. The location of the individuals 
concerned is not the issue - the main 
issue is the willingness of those in the 
organisation to share information and 
ideas that they consider important and 
necessary to their colleagues. If this can 
be overcome then the possibilities are 
endless. ❂ 
 
Paul Byfield is a legal information 
specialist with the European Bank for 
Reconstruction & Development. 

ITIT

Knowledge is power
MANAGEMENT

In the drive towards an ‘e-culture,’ law 
firms have to distinguish between 
information management and 
knowledge management, says Paul 
Byfield writing in Legal Week. 
Knowledge management involves 
mining individual expertise and 
marketing it across an organisation  



In May, CLASA reported that 
following the consultative meeting 

between all the elements of the legal 
profession and the Minister of Justice, a 
Task Team was appointed whose brief 
was to prepare a draft bill, acceptable to 
the profession, which the Minister 
could then submit to the parliamentary 
process. 

The fifteen-member Task Team, 
under the leadership of Geoff 
Budlender, split into the plenary group 
which has met at least once a month 
and which considered and debated the 
principles which are to be incorporated 
into the new dispensation the drafting 
team - comprising five members whose 
responsibility was to give shape and 
form to the decisions of the plenary 
group.  In what has now become the 
typical fashion for groups of this nature 
in the South African context, the 
plenary group attempted to establish 
consensus on issues - and where no 
such consensus could be reached, the 
decision was to leave such issues open 
for further debate (the open question is 
when this will take place). 

CLASA participated fully in the 
process. At the time of going to print 
however, no definitive draft bill has 
been tabled for discussion. It is worth 
recording, however, that - 

a) while the Task Team reached 
consensus on a number of issues 
(including, for example, that there 
would indeed be a national council to 
regulate the profession), many issues 
still remain unresolved such as the 
scope of authority of that national 
council and even whom will be 
represented. 

b) With regard to the position of 
Corporate Lawyers - a special session 
of the Task Team was devoted to 
considering the status of conveyancing 
and conveyancers. The plenary session, 
despite the arguments raised by Stuart 
Grobler who addressed the concerns of 
the Banking Council and those 
advanced by CLASA, took the view 
that conveyancing would remain 
reserved work which only independent 
attorneys could perform; a special 
meeting of the Task Team was devoted 
to considering the status of Corporate 
Lawyers. It tabled a comprehensive 
submission document which covered in 
detail the arguments raised regarding 
the status of Corporate Lawyers over 
the past few years. The starting point of 
CLASA’s argument was that the 
proposed Legal Practice Bill should 
delineate what is meant by “legal 
services” and then to bring within the 
ambit of the Act all persons (natural and 
corporeal) who are engaged in the 
rendering of such services - this 

approach would mean that corporate 
lawyers would be governed by the 
proposed new legislation.  

The Task Team’s point of departure 
is that whatever the starting point, it is 
only necessary to control those 
practitioners who render a legal service 
to the public. To the extent that a 
corporate lawyer only acts for and in 
the interests of a single employer, so the 
argument continues, this means that 
corporate lawyers don’t render a service 
to the public and therefore there is no 
necessity for corporate lawyers to be 
regulated by the Legal Practice Bill (or 
Act). After an extensive debate, 
CLASA’s view was rejected.  
Discussion also revolved around the 
issue of the right of a corporate lawyer 
to represent his/her employer company 
in High Court litigation. This remains a 
highly contentious point - and one 
where there is fierce opposition from 
the General Council of the Bar and 
other entities. (Of course, if corporate 
lawyers are given this right then the 
argument for their inclusion under the 
Legal Practice Bill would have to be 
revisited).  The primary argument 
which was raised against the right of 
corporate lawyers to appear in the High 
Court was based on the alleged lack of 
independence of the corporate lawyer. 

At the end of the process, the views 
of CLASA were again ignored, and the 
Task Team resolved that the right to 
appear in the High Court would be 
reserved to independent practitioners. 

The Task Team was not however in 
a position to comment on whether 
corporate lawyers could represent their 
companies as “officers of the company” 
- this is an issue which should be taken 
up further with the Rules Board. On the 
issue of corporate lawyers (and in fact, 
even a broader element of the public) 
being able to brief Counsel direct - 
there seems to be some light at the end 
of this tunnel, with the GCB itself 
having recently appointed a team under 
the chairmanship of John Myburgh to 
investigate the extent to which the Bar 
can maintain its identity as a ‘referral 
profession’ and at the same time 
accommodate the demands for the 
direct briefing, even if in limited 
circumstances.  

Both CLASA and the GCB referred 
to the United Kingdom’s “BarDirect” 
scheme and also to the latest 
“concession” by Advocate Sir Sydney 
Kentridge in his response to various 
threats by the Office of Fair Trading in 
the United Kingdom, that there are 
additional areas not presently covered 
by the BarDirect dispensation which 
may merit further relaxation of the strict 
application of the referral rule. 

CLASA suspects that this is an area 
where ultimately it will gain some 
ground  and intends renewing 
discussions with the Myburgh team.  

CLASA renewed its suggestion that 
work undertaken as a corporate lawyer 
should also be taken into account for 
purposes of the practical element of a 
legal practitioner’s training and 
qualification. Given the view of the 
Task Team regarding the exercise of 
control over corporate lawyers referred 
to above, it followed that even though 
corporate lawyers may  bring 
considerable resources and 
opportunities to the table, they remain 
unwelcome guests. 

CLASA has indicated however to 
the Practical Legal Training school run 
by the Law Society that it is willing and 
able to assist where required in 
programmes for the training of legal 
practitioners. Yet another nettle which 
the Task Team had difficulty grasping is 
the question of the multi-disciplinary 
practice. How the independent 
profession intends reacting to the 
growth of this phenomenon is still 
unclear. The Task Team resolved that 
the Law Commission should conduct a 
full investigation into the status of 
multi-disciplinary practices. Finally, 
CLASA argued that even if the Task 

Team had taken a correct stance with 
regard to the other issues described 
above, there is a strong claim for 
CLASA to be represented on the 
National Council which will be formed 
to control the legal profession in South 
Africa. CLASA membership represents 
a significant number of the major 
corporations in South Africa, who are, 
notwithstanding that they employ 
corporate lawyers, also major 
consumers of the legal services 
provided by the “independent 
profession”. This sector of the public 
has an interest in the overall 
administration of the profession. 

Disappointing as these developments 
are, CLASA has not abandoned the 
struggle. Having been privy to the 
debates which have raged in the Task 
Team, it believes further opportunities 
remain to raise its concerns once the 
draft bill which the Task Team compiles 
is published and begins its journey 
through the Parliamentary process. 
Only time will tell whether the 
“independent” legal profession has been 
successful in regaining the ground it 
initially appeared to have lost in the 
preparation of the initial drafts of the 
Legal Practice Bill which were 
published for discussion under the 
auspices of Department of Justice.❂

CompanylawCompanylaw
End of the beginning - 
or beginning of the end?

Penuell Maduna - Minister of Justice

In this article, Graeme Fraser, Executive Director of the Corporate Lawyers Association 
of SA (CLASA), advances controversial views that invite a response. without prejudice 
hopes Jeremy Gauntlett of the Cape Bar will reply in the next issue. 



South Africa is, in biodiversity 
terms, the third most diverse 

country in the world. It is also a 
bazaar of  legislative confusion. 

While it is a signatory to a 
number of international biodiversity 
conventions, its nature conservation 
legislation is regulated by more than 
20 Acts, Ordinances, Decrees and 
Proclamations. Its nature conser-
vation administration, as directed by 
the Constitution, is a matter of 
concurrent national and provincial 
legislative competence (section 
44(1)(a)(ii) ( read with section 
104(1)(b)(i)). This means that 
“Environment”, as well as nature 
conservation - excluding national 
parks, national botanical gardens 
and marine resources, lie in the area 
of concurrent competence and are 
the responsibility of the provinces. 

Crucially, there is no national 
legislation empowering the Minister 
overseeing the Department of 
Environmental Affairs and Tourism 
to do anything other than co-
ordinate the international 
conventions such as CITES 
(Convention on International Trade 
in Endangered Species of Wild 
Fauna and Flora) which this country 
signed 26 years ago and which is 
still managed by the old four 
provinces - albeit under new names, 
with the addition of Northern Cape.  

The result is nothing short of an 
environmental disaster. A wide open 
field has been created for crime 
syndicates to prosper from the 
illegal wildlife trade as they play 
one province off against another; the 
inability, in the absence of national 
legislation, of government to create 
a CITES Management Authority and 
a Scientific Authority;  a legal trade 
hampered and frustrated as it tries to 
expand its business; and an unco-
ordinated enforcement effort 
allowing South Africa to remain the 
illegal African entrepôt for smuggled 
wildlife and its derivatives.  

The present national enforcement 
support structure is clearly in need 
of a major overhaul. At present the 
front line is made up of  the South 
African Police (SAPS), Customs and 
Excise, the Department of 
Agriculture, the Directorate of 
Marine and Coastal Management 
and the Department of Water Affairs 
and Forestry.  

In terms of the Police Services 
Act (105 of 1991) and directives by 
the Commissioner and the Criminal 
Procedure Act (51 of 1977) 
members of the Police Service and 
specialised units such as the 
Endangered Species Protection Unit, 
Border Police, Stock Theft Unit and 
those combating illicit dealing in 
narcotics and other substances, 
enforce a host of provisions of 
relevant Acts such as the Game 
Theft Act (105 of 1991). In the case 
of the Endangered Species 
Protection Unit - a “federal” unit 
critical to controlling the illegal 
trade,  financial and moral support is 
forthcoming from civil society in the 
form of the Endangered Species 
Protection Trust. 

Customs and Excise (National 
Department of Finance) function in 
terms of the Customs and Excise Act 
(91 of 1964) but need to become 
part of the enforcement effort. Major 
impediments at this stage include 
inadequacies in the legislation; for 
instance, Article 113 only covers the 
import of goods and not their export.  

The Department of Agriculture 
enforces the Genetically Modified 
Organisms Act (15 of 1977), the 
Agricultural Pests Act (36 of 1983) 
and the Animals Protection Act (71 
of 1964) ensuring that the import 
and export of plants and animals are 
subject to strict scrutiny, 
authorisation and quarantine.  One 
of their difficulties is that actual 
import and export takes place at 
ports not situated in the province of 
origin or destination, and that 

monitoring by the relevant 
provincial authorities is not possible.   

The Directorate of Marine and 
Coastal Management (Department of 
Environmental Affairs and Tourism) 
govern the protection and utilisation 
of marine species under the Marine 
Resources Act (18 of 1998),   the 
Sea Birds and Seals Protection Act 
(46 of 1973) and the Sea Shore Act 
(21 of 1935) - a daunting task. 

The Department of Water Affairs 
and Forestry, operating under the 
National Forest Act (84 of 1998), 
promotes the sustainable 
management and development of 
forests and woodlands. In all the 
provinces, excluding the eastern 
Cape, the permits for harvesting and 
trade are issued by the provincial 
conservation authorities. 

But all encompassing national 
legislation, which will support 
biodiversity administration and 
enforcement, one long awaited, is on 
its way.  

A draft National Biodiversity Act 
is shortly to be published for public 
comment with the hope that it may 
be promulgated by Parliament in the 
new year. Understandably there is 
much haste to pass legislation -  
encouraged perhaps by the 

forthcoming World Summit on 
Sustainable Development to be held 
in Johannesburg, the platform for the 
mounting of the New Africa 
Initiative.  

Other than for government and its 
consultants, the present draft is a 
mystery. Earlier drafts suggest  that  
the public and provinces may have 
difficulty with what appears as  an 
increasing tendency of government 
to centralise control, with the clear 
provision of government “to have 
sovereign rights over the biological 
resources”...and  “ultimate control 
over all biological resources”.  

This could have severe effects on 
investment in private estates - and 
ultimately on the biodiversity, where 
at present there are in excess of       
9 000 game ranches,  approximately 
5 500 of them having exemption 
status - that is, they have complied 
with the requirements for legal 
ownership of the wildlife.  

A further proposal being mooted 
is for the creation of a South African 
National Biodiversity Institute, a 
massive new parastatal which would 
run the affairs of CITES, SA Parks 
and biodiversity affairs in general.  

Should this emerge in the final 
bill, expect a constitutional battle.❂
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SA’s biodiversity - a bazaar 
of legislative confusion

Ian Manning, well-known naturalist, 
environmental scientist and author, 
argues that South Africa’s legislative 
regime on matters affecting the 
environment is a mess. If the country 
isn’t to be embarrassed before next 
year’s massive and critical international 
Earth Summit to be held in South 
Africa, action needs to be taken swiftly. 

Which laws will look after him?
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Microsoft Corporation has been 
awarded damages of R127 427 

by the Pretoria High Court - plus 
legal costs of the action to the date 
of the order - against computer 
dealer PC Go Round (Pty) Limited 
for software piracy which included 
hard disk loading. 

The ruling comes as Microsoft 
SA’s anti-piracy and legalisation 
division embarks on a campaign to 

name software pirates in a hard-
hitting advertising campaign. 

Commenting on the September 
court ruling against the Defendant, 
PC Go Round (Pty) Limited, Mark 
Reynolds, who leads Microsoft SA’s 
anti-piracy and legalisation drive, 
said two computers were bought 
from the reseller - one from PC Go 
Round’s (Pty) Limited Brooklyn 
Mall branch and one from the 

Camaro Crossing branch in 
Johannesburg.  

It was found that both computers 
had been hard disk loaded. Hard 
disk loading is when a vendor buys 
only one licensed copy of the 
Microsoft operating system or 
application but loads it onto more 
than one computer. 

Reynolds said the court also 
postponed the hearing of additional 

damages against PC Go Around to a 
future date. “The law in this country 
is standing up for legitimate 
businesses,” said Reynolds. 
“Channel integrity is something we 
believe strongly in and we will 
continue to protect customers from 
rogue dealers, as well as protecting 
our legitimate channel partners. This 
court ruling is a significant 
victory.”❂

A group of alleged Pakistani 
counterfeiters were arrested 

by the SAPS’ Durban North 
Crime Intelligence unit earlier this 
month. The raid, in Overpoort, 
was initiated by a tip-off that the 
group was selling counterfeit 
video games and music compact 
disks from a private residence.  

The police, who obtained 
search warrants to search a car 
and an apartment, seized       
R150 000 worth of allegedly 
pirated VCDs and music disks. 
Criminal charges have been 
laid.❂

Counterfeit VCD films to the 
value of  R18 000 have 

been confiscated from a South 
American citizen living in 
Bedfordview following a raid 
by the Commercial Crime Unit 
of the South African Police. 

Police, assisted in the raid by 
the SA Federation Against  
Copyright Theft (SAFACT), 
raided premises at the Westgate 
Shopping Centre on 25 August 
after receiving a tip-off about 
suspicious adverts in the Junk 
Mail. 

According to Fred Potgieter, 
a spokesperson for SAFACT, 
the South American citizen - 
who cannot be named as a 
criminal case in terms of the 
Copyright Act is pending - was 
selling the latest pre-release 
film titles, including American 
Pie II. “We became suspicious 
because the prices he was 
offering were ridiculously low. 

“This is often a sign that the 
goods being sold are 
counterfeit.” 

He confirmed that criminal 
charges have been laid against 
the alleged counterfeiter.❂

Getting tough on piracy

Tip-offs count

Caught in 
the act?
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Instead, he laughed off the question. 
The occasion was an exclusive 

interview on the fifth anniversary of 
the firm’s creation by Chuene with 
partners Sindisa Kwinana and David 
Motsatse.  

It’s hard to miss Chuene’s 
enthusiasm for the most recent Nail 
restructuring. This is, at least in part, 
because he admires the elegance of the 
underlying strategy employed to 
separate the company’s business 
elements.  

It may also be because he’s able to 
demonstrate that the firm’s 
involvement can’t be put down to an 
elaborate window-dressing. Chuene 
doesn’t mind being addressed on the 
issue and responds emphatically that 
Edward Nathan & Friedland’s 
involvement shouldn’t be taken to 
imply that Chuene didn’t make its own 
contribution. “The work was split up, 
with report-back meetings every 
Friday. Obviously a completely clean 
separation wasn’t possible, and I really 
worked well with Michael Katz. We 
have an excellent rapport.”  

It’s arguable that CKM is now at the 
forefront of many corporatisation and 
privatisation transactions. It has been 
listed by accountant Ernst & Young as 
being among the leading firms in M&A 
activity of substantial value. Chuene 
says the expertise CKM has 
accumulated has “opened the door to 
working with organisations as different 
from each other as Transnet, Spoornet 
and local authorities are from the 
Johannesburg Zoo - all of which 
happen to be our clients.”  

Among CKM’s most significant 

coups was its selection as part of the 
advisory team - along with Deutsche 
Bank, JP Morgan, WipCapital and 
London-based Freshfields - to the 
proposed Telkom listing. CKM is 
already collaborating with Deneys 
Reitz in handling domestic issues such 
as applying to exempt Telkom from 
falling within the ambit of the Public 
Finance Management Act, compliance 
with JSE regulations and advising on 
the structure and application of the 2% 
equity portion set aside by government 
for Telkom employees. CKM is also 
acting as global co-ordinator in 
partnership with Deneys Reitz and 
White & Case.  

“Our focus,” says Chuene, “has 
always been on commercial legal work. 
All three of us [the founding partners] 
were in-house legal advisers before 
coming together.” Chuene worked for 
BP Southern Africa after completing 
his clerkship and while obtaining an 
LLM in Corporate Law from Rand 
Afrikaans University. “I have a passion 
for corporate law,” adds Chuene. “We 
took the decision to target major 
corporations, government departments, 
parastatals, and black empowerment 
groups from our inception. And our 
previous employers (BP, Gencor and 
MTN groups respectively) gave us the 
encouragement and the work we 
needed to build the practice initially.”  

Timing, of course, is everything. 
And Chuene concedes that at least 
some of CKM’s success can be 
attributed to the fact that it opened its 
doors when very few other black 
commercial law firms were in 
existence. “We were open to black 

empowerment projects and we could 
demonstrate sound commercial 
experience. Having worked as internal 
counsel we could relate to in-house 
legal advisers while having a clear 
understanding of the legal and business 
dynamics involved.  

“Even so, it’s not as though they 
were breaking down doors to get to us 
when we started.” Chuene also recalls 
how some of the firm’s early work 
came in simply because its offices were 
conspicuously positioned - adjacent to 
one of Johannesburg’s busiest suburban 
traffic intersections.  

CKM is on a roll now. It enjoys a 
professional staff complement of 15, is 
moving into its own premises in 
Rosebank, Johannesburg by the year 
end, and has added a large section of 
South Africa’s business elite to its 
client list - much of this achieved 
through personal recommendations, the 
best kind of marketing. Standard Bank, 
Coca-Cola, Excel Petroleum, Eskom, 
the Development Bank and Rand Water 
now figure prominently in the firm’s 
client list. 

Nor is it that often that a law firm’s 
work is translated into the law. In 1997, 
CKM was responsible for drafting the 
legislation known as the National 

Empowerment Fund, so creating in the 
process the National Empowerment 
Fund. The NEF is entitled to and deals 
with the disposal at grassroots level of 
shares allocated to it as part of large 
privatisation transactions. Chuene says 
that “this was a very satisfactory start-
to-finish job. It has brought in other 
business because of our ability to 
advise on the workings of the NEF and 
how the Act is applied.”  

Chuene’s other interests include the 
chairmanship of Landalani Recruit-
ment and directorates on a variety of 
boards, including the SA Business 
Partnership Fund that promotes 
business activities with Sweden.  

CKM has plenty in its pipeline - 
working with RMB on the issue of 
South Africa’s first municipal bond, 
collaboration with Bowman Gilfillan 
and US law firms on a nuclear power 
project for Eskom. If he has any 
regrets, Chuene concedes that the firm 
isn’t able to devote sufficient time to 
training. “As much as we try - and 
we’ve been lucky with our team - there 
isn’t enough time to nurture talent. 
We’re always looking for people who 
can land on their feet and start 
running.”  

Then again, for CKM it’s never 

Never a slow jog
How much of the R43m of corporate finance 
charges relating to the most recent unbundling 
and consolidation of Nail shares was earned by 
legal advisers Chuene Kwinana Motsatse Inc 
(CKM)? We’d all like to know but Bally Chuene 
wasn’t telling.

BY STRATO COPTEROS

Bally and Angeline Chuene
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PPC ACQUIRES PORTHOLD ZIMBABWE FROM ANGLO  

 
Bowman Gilfillan (assisted by Atherstone & Cook in Zimbabwe) advised Pretoria Portland Cement Company (PPC) in its US$54 million acquisition of 100% of Portland Holdings (Porthold), a Zimbabwean cement company.  This is one 
of the biggest corporate deals recently undertaken in Zimbabwe. 
 
Robert Legh (assisted by Ashleigh Hale) headed the Bowman Gilfillan legal team.  The other PPC advisors included Standard Corporate and Merchant Bank (William Blackie and Nick Larsen), Athersone & Cook (Lindsay Cook), 
Cazenove (Robyn Kruger) and Sagit Stockbrokers (Oliver Lutz).  Porthold was advised by Coghlan, Welsh and Guest (Crae Garret and Kevin Arnott) and PriceWaterhouseCoopers (Lihor Spazzoli). 
 
PPC entered into an agreement with Anglo American Corporation Zimbabwe and its associated companies in December 2000 to purchase their majority shareholding in Porthold.  The balance of Porthold share capital was acquired by 
PPC in terms of a scheme of arrangement.  The Zimbabwe High Court sanctioned the scheme at the end of September 2001.  This is only the third scheme to have been successfully implemented in Zimbabwe. 
 
The scheme is alternatively, in the election of Porthold shareholders, new PPC shares plus cash.  As part of the transaction, Porthold's listings on the Zimbabwe Stock Exchange (ZSE) and the JSE Securities Exhange will be suspended 
and the new PPC shares will be listed on a secondary listing on the ZSE.  
 
As it was a cross-border transaction, there were a number of regulatory hurdles to overcome before the scheme could be implemented.  These included the approvals of the Reserve Banks of Zimbabwe and Sout Africa and the 
Zimbawe Competition Commission. 
 
It would seem that there are substantial opportunities for South African corporate financiers and attorneys to become involved in transactional work in Zimbabwe, should the political and economic situation improve there in the near future.

IN ASSOCIATION WITH

Bidder                     Legal                      Lawyer                    Target                     Target                   Lawyer            Deal                                      Deal Value 
Company                 Advisers                                                 Company                Legal Adviser                              Description                            
 
Chester Investment               Fluxman Rabinowitz             S Slom                                 Chet Industries                     Fluxman Rabinowitz          Phillip Valet                Scheme of arrangement whereby Chester “R13,2m” 
Holdings                               Raphaely Weiner                                                                                                                                                 Raphaely Weiner        proposes to acquire approximately  
                                                                                                                                                                                                                                                      43 988 120 “shares in Chet, resulting in  
                                                                                                                                                                                                                                                      Chet’s delisting from the JSE.” 
 
Network Healthcare              HR Levin                              Hymie Levin                          Clinic Holdings                      HR Levin                           Christopher Buolle      Scheme of arrangement whereby Netcare 170 Netcare 
Shares/ Holdings                                                                                                                                                                                                                              proposes to acquire the Clinics shares not 100 Clinics 
share                                                                                                                                                                                                                                              already held by Netcare and it’s subsidaries.  
                                                                                                                                                                                                                                                      Resulting in Clinics delisting.                     
                                                                                                                                                                                                                                                                                                                     
Primedia and Datatec           Edward Nathan & Friedland   Phillip Pencharz                    Metropolis Transactive         Knowles Husain                Mohamed Husain       Scheme of arrangement whereby Primedia R12m 
                                                                                       Stephen Lewis                      Holdings                                                                       Boni Meyersfeld         and Datatec propose to acquire all the  
                                                                                       Anthony O’Carroll                                                                                                                                      shares in “Metropolis not already held,      
                                                                                                                                                                                                                                                      resulting in Metropolis delisting “               
                                                                                                                                                                                                                                                                                                                     
Pretoria Portland                   Bowman Gilfillan                  Robert Leigh &                     Portland Holdings                  “Coghlan, Welsh & Guest” Crea Garrett               Scheme of arrangement whereby PPC will US$54m 
Cement Company                  (South Africa)                       Ashleigh Hale                                                                                                           Kevin Arnot                make an offer to all minority shareholders  
                                           Atherstone & Cook                Lindsay Cook                                                                                                                                            to  “acquire their shares in Porthold. On  
                                           (Zimbabwe)                                                                                                                                                                                          implementation, Porthold will become a  
                                                                                                                                                                                                                                                      subsidary of PPC delist from the Zimbabwe  
                                                                                                                                                                                                                                                      and Johannesburg stock exchanges.         
 
Africa Glass                          HR Levin                              Christopher Boulle                 Sheerline Aliminium             Hofmeyr Herbstein &        Johan Coetzee           The disposal by Sheerline & Inex Trading  R24m  
Industries                                                                                                                    Systems (DAWN)                   Gihwala Inc                                                        of the  business and assets of Sheerline to  
                                                                                                                                                                                                                                                      Africa Glass as a going concern.               
                                            
Mvelaphanda Diamonds        Werksmans                          Lance Fleiser                        Trans Hex Group                  Deneys Reitz                     Kevin Cron                 Proposed issue by Trans Hex of               R152m 
                                                                                                                                  Limited                                                                                                         16 000 000 unsecured participating  
                                                                                                                                                                                                                                                      compulsorily convertible debentures to      
                                                                                                                                                                                                                                                      Mvela Diamonds.                                      
 
Bidvest Group                       Werksmans                          Andrew Lipschitz                   I-fusion Holdings                   Werksmans                      Andrew Lipschitz        “Offer by Bidvest to all shareholders of     “R14,9m” 
                                                                                                                                                                                                                                                      I-Fusion, other than Bidvest, to acquire  
                                                                                                                                                                                                                                                      their I-Fusion “ shares.                              
                                                                                                                                                                                                                                                      * Werksmans acted as the attorney to  
                                                                                                                                                                                                                                                      the transaction




