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Looking back at the different roads people could have

taken often makes for a salutary lesson, sometimes it

brings with it a sense of relief that the decision taken

brought such a positive outcome. 

What a different world we would have been living in had

the Chinese authorities had the balls to ‘fess up to the concerns

they had with the then unknown virus that was taking hold in

Wuhan. 

The South African government took decisive steps at the

onset of COVID-19. Some of those steps, often taken on the

advice of experts, have been recognised as wise and necessary,

others have been viewed with disbelief. Of these was the ban

on alcohol and, probably none more so

than, the ongoing ban on tobacco. The

initial health concerns tied to a possible

increase in complications should smok-

ers get the virus was understandable.

However, concerns about sharing ciga-

rettes didn’t make a great deal of sense

in light of how many food stuffs are

probably shared – a bite for you, a bite

for me – not much different from a puff

for me, a puff for you... And now there

are some indications that smokers are

less likely than non-smokers to fall ill

with COVID-19 – Pitié-Salpêtrière

Hospital in Paris reported in May that

“current smoking status appears to be a

protective factor against the infection by SARS-CoV-2”, “nico-

tine may be suggested as a potential preventive agent against

COVID-19 infection”, based on scientific literature and the

hospital’s own observations. The study did add, however,

“Nicotine is a drug of abuse responsible for smoking addiction”.

I am grateful I don’t smoke. Given what one hears about the

quality of cigarettes being bought with some desperation on the

black market, the concern of those associated with the ban

should have increased considerably – those smokers’ coughs have

got progressively worse. What is of concern to many South

Africans is the revenue being lost to the country while enriching

black marketeers. SARS recently released information that shows

excise taxes between April 2019 and March 2020 amounted to

R14.5 billion. This is approximately R40 million a day – a lot to

lose – and those running the black market must be smiling. 

Former SARS lawyer, Telita Snyckers, is the author of Dirty

Tobacco; she commented during a radio interview that the cost

of the ongoing ban of tobacco products is an estimated R1.6 bil-

lion a month which, over three months, could have provided

200 000 social grant payments and funded 66 000 police offi-

cers’ salaries. She had other interesting revelations – I look for-

ward to reading the book. She commented on the role played

by Minister Nkosazana Dlamini Zuma: “The issue is the regula-

tions that she has didn’t empower her to include cigarettes in

the lockdown regulations. When you look at the way that the

government has dealt with this case, it

isn’t about tobacco any more, it is about

government overreach, and it is about

government acting in good faith and

about (it) being able to back up its policy

decisions with sound science”. 

We have many informative and really

‘good reads’ in this July issue of without

prejudice, among them two very interest-

ing articles on the Myeni case. The arro-

gance of SAA’s former chairperson, Dudu

Myeni, is incredible. Even more incredi-

ble is that she was able to get away with

destroying SAA; and one could be forgiven

for thinking it was a one-’man’ Board.

Now we are told that the draft business

rescue plan involves approximately R4.6 billion in new

bailouts. So much for government announcing it would not

provide further bailouts. The Department of Public Enterprises

confirmed that government had received the draft plan: “No

decisions have been taken on some of the proposals it contains.

We will review the plan, explore various funding options and

communicate our decisions.” Taxpayers have ‘no money,

honey’.

And, to make us all feel a little happier, read Steven

Mushet’s article on how digging for the right solution can make

the world a better place. It can also encourage us all to go that

extra mile – it really is worth it. �

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote
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During lockdown, companies have been required to make difficult, long-
term decisions to ensure their continued survival during and post lock-
down. Given the decisive action by government, companies had very lim-
ited time in which to put contingency plans in place. In the circum-
stances, there will be situations where questions arise as to whether the
decisions made were oppressive or unfairly prejudicial to shareholders or
the company itself, possibly triggering the potential to seek the court’s
protection under s163 of the Companies Act (71 of 2008).

Generally, courts do not wish to interfere with the affairs of a company
unless absolutely necessary. They are also likely to be sympathetic to the
circumstances companies find themselves in during these unusual and
unforeseen times. That being said, they will also protect shareholders and
the company as required by s163. Fortunately for both the decision mak-
ers and those feeling unfairly repressed by those decisions, s163 provides
the court with wide and flexible remedial powers, allowing for the accom-
modation of the facts of each case. This article sets out when the oppres-
sion remedy is available to shareholders and directors and what type of
relief the court may grant.

What is the oppression remedy?
Section 163(1) provides that a shareholder or a director of a company
may apply to a court for relief if: 
“(a) any act or omission of the company, or a related person, has had a

result that is oppressive or unfairly prejudicial to, or that unfairly dis-
regards the interests of, the applicant;

(b) the business of the company, or a related person, is being or has been
carried on or conducted in a manner that is oppressive or unfairly
prejudicial to, or that unfairly disregards the interests of the appli-
cant; or

(c) the powers of a director or prescribed officer of the company, or a
person related to the company, are being or have been exercised in a
manner that is oppressive or unfairly prejudicial to, or that unfairly
disregards the interests of, the applicant.”

It is clear that whomever wishes to make use of the remedy set out in
s163 is required to prove that the conduct complained of was “oppressive”
or “unfairly prejudicial”. The requirement is not that the conduct need nec-
essarily be unlawful, but is focused on the equitable nature of the conduct.

In order to make use of this remedy, an applicant is required to show:
(i) the occurrence of a relevant ‘conduct’ (being either an act or omis-

sion, conduct of business, or exercise of powers by a director or pre-
scribed officer of the company or a related persons); and

(ii) that the ‘related person’ was oppressive, unfairly prejudicial or unfairly
disregarded the interests of the applicant.

Was there relevant ‘conduct’?
Section 163 envisages three different types of relevant ‘conduct’. 

Firstly, conduct which is the result of an act or omission on the part
of the company. This conduct includes resolutions passed by the board of
directors of a company or acts of an individual authorised by the board
or to whom powers have been dele-
gated. 

The second category is the con-
duct of the business, which relates
to the way in which the business of
the company, or a related person, is
being or has been conducted. The
reference to ‘business of the company’
relates to the company’s external
activities but is not necessarily lim-
ited to its financial affairs. In some
instances, the oppressive conduct
of the business of the company may
be by way of the omission of cer-
tain acts. This would be where
directors are inactive or do nothing
to defend a company where they
ought to do so. 

It must be noted that this con-
duct alone will not result in an
applicant being entitled to relief
under the oppression remedy. The
applicant will, in addition, be
required to prove that the conduct
(or lack thereof) was in fact oppres-
sive, unfairly prejudicial and/or
unfairly disregarded the interests of
the company.

Thirdly, the exercise of powers of
a director or prescribed officer,
which includes those instances
where a director or prescribed offi-

Decisions by companies during COVID-19
Lockdown: oppressive or prejudicial?
K E N D A L L  K E A N L Y  A N D  B E L I N D A  S C R I B A

In Alert Level 3 lockdown there remain stringent param-
eters on how companies, even though now permitted to
trade, may conduct their business operations. 

Companylaw/COVID-19Companylaw/COVID-19

Keanly 

Scriba
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cer exercises their powers for purposes other than those contemplated in
the first and second categories already detailed. This will include all other
acts or omissions taken by directors or prescribed officers of the company
which cannot be said to be in respect of the business of the company or
an act or omission of the company or a related person.

The provisions of s163 are not only limited to those conducts in
respect of the company itself but extend to persons related to the company.
This means that an applicant may obtain relief in respect of the ‘con-
duct’ of a holding company or a subsidiary company (or other related
person to such company) towards that company, provided that the ‘con-
duct’ is oppressive, prejudicial and/or unfairly disregards the interests of
the company.

Is the conduct oppressive, unfairly prejudicial, or unfairly dis-
regards interests?
Once the applicant has proved that the act or omission undertaken by
the company falls within one of the categories indicated in s163, the
applicant will be required to prove that the conduct is oppressive, unfairly
prejudicial or unfairly disregards the interests of the company.

The concepts of oppression, unfair prejudice or the unfair disregard of
interest have not been defined in the Act. The Supreme Court of Appeal
(SCA) has confirmed that “interest” is more broadly defined than
“rights”, allowing s163 to be construed in a manner that advances the
remedy it provides rather than limits it (Grancy Property Ltd v Manala and
Others 2015 (3) SA 313 (SCA) [26] pages 323 and 324). The concepts in
question are not necessarily concerned with the unlawfulness of the con-
duct complained of but with the fairness of such conduct. Where the con-
duct of the company departs from what is considered fair in the circum-
stances, or amounts to unfair discrimination, the applicant will be enti-
tled to relief under s163. 

The SCA has also stated that “it is not the motive for the conduct
complained of that the court must look at but the conduct itself and the
effect which it has on the other members of the company” (Grancy [27]
at page 324). COVID-19 will, therefore, not excuse bad decision making.

Notwithstanding that s163 is widely formulated, it must be kept in
mind that the acts or omissions of the majority shareholders will be evalu-
ated in accordance with the principle that when one undertakes to

become a shareholder of a company, one invariably undertakes to accept
the decisions taken by the majority shareholders and/or the companies
duly elected board of directors.

Relief sought
The general approach of courts when it comes to disputes between share-
holders (in particular) is that the courts try not to interfere in the inner
workings of the company and will only do so if absolutely required.

Section 163, however, when successfully invoked, provides the court with
a discretion to determine an interim or final relief which it deems fit in the
circumstances. Such interim or final relief may include measures which
would be considered an interference in the inner workings of a company.
The SCA confirmed that “the provisions of section 163 of the Act are of
wide import and constitute a flexible mechanism” (Grancy [31] page 325).

Section 163(2) sets out a list of remedies which the court may grant.
These include, amongst others, an order appointing a liquidator, an order
appointing directors in place of or in addition to all or any of the current
directors of the company (in the Grancy case, the court itself appointed
two independent directors of the company, and limited the circumstances
in which they could be removed), an order varying or setting aside an
agreement or transaction. In addition, the court may even order the
amendment of a shareholders’ agreement. 

Section 163(2) makes it clear that this list is not exhaustive – “the
court may make any interim or final order it considers fit, including…[the
above listed remedies]”. Even with the court’s potential sympathy in mind
in these trying times, directors’ decisions will not be immune from scrutiny,
more especially so because of their long-term consequences. It is, there-
fore, more important in these times to consider what the impact will be of
decisions made as a result of COVID-19, not only on the company, but
also on the shareholders and other affected parties, including subsidiary
companies.

COVID-19 will not excuse oppressive or unfairly prejudicial behav-
iour, no matter the circumstances. Therefore, decisions need to be made
carefully, albeit efficiently. �

Keanly and Scriba are Directors of Cliffe
Dekker Hofmeyr.

Companylaw/COVID-19Companylaw/COVID-19



8 July 2020

One of the two ways in which business rescue proceedings can commence
is through of a resolution passed by a company’s board of directors to
place the company under supervision. This resolution, of course, can only
be adopted if the board has reasonable grounds to believe that the company
is financially distressed, and there appears to be a reasonable prospect of
rescuing it. The focus of the discussion herein will be this “voluntary
route” to commence business rescue proceedings, as contemplated in
s129(1) of the Companies Act (71 of 2008), since this entry route will
most likely be considered by financially distressed companies in the
months to come.  

It is important to note at the outset that s129(2)(a) and (b) of the
2008 Companies Act places two important restrictions. Firstly, in terms of
s129(2)(a), the board may not adopt a resolution if liquidation proceed-
ings have been initiated by or against the company. Secondly, in terms of
s129(2)(b), the board resolution will have no force or effect until it has
been filed with the Companies and Intellectual Property Commission
(the CIPC). 

The crucial issue for consideration, for present purposes, relates to the
first restriction and specifically the interpretation of the word “initiated”
in s129(2)(a). The important question is: precisely what type of actions
will qualify as having initiated liquidation proceedings by or against the
company? The answer to this question is significant, since the threshold
of what may be considered to have initiated liquidation proceedings will
necessarily impact on whether the board of a company is legally entitled
to commence business rescue proceedings voluntarily.  

Both the Western Cape and the Gauteng Local Division of the High
Court recently dealt with this important question in the cases of Tjeka

Training Matters (Pty) Ltd v KPPM Construction (Pty) Ltd (under supervi-
sion) and others [2019] JOL 46183 (GJ) (Tjeka) and Mouton v Park 2000
Development 11 (Pty) Ltd and others and a related matter [2019] 4 All SA
133 (WCC) (Mouton). Both Divisions were tasked with determining
whether specific acts by creditors constituted the initiation of liquidation
proceedings, and consequently whether the resolutions passed by the
boards of the respective companies to voluntarily commence business res-
cue proceedings were valid. Ultimately, the two Divisions reached very
different conclusions. 

The Tjeka decision
Tjeka Training Matters (Pty) Ltd (the applicant) was a creditor of KPPM
Construction (Pty) Ltd (the first respondent). On 18 April 2019, the
applicant issued a liquidation application for the liquidation of the first
respondent. This application was not served on the first respondent
immediately. It was only served on the first respondent more than a
month later on 28 May 2019. In the interim, the first respondent (whose
board was bona fide ignorant of the issue of the liquidation application)
filed a resolution with the CIPC on 15 May 2019, in terms of s129(1) of
the 2008 Companies Act, to commence business rescue proceedings. The
question then arose whether the resolution trumped the liquidation appli-
cation which, though issued before the resolution was filed, was not yet
served. Consequently, the Gauteng Local Division had to decide whether
the mere issuing of a liquidation application satisfies the meaning of the
phrase “proceedings [that] have been initiated… against the company” as
set out in s129(2)(a).

The applicant argued that the dictionary definition of the word “initi-
ated” means to get something started and that the issue of the application
was the matter’s literal and true beginning. On the other hand, the first
respondent argued that a liquidation application must be served, not
merely issued, to satisfy the meaning of s129(2). In this regard,
Sutherland J held that a word cannot be interpreted on its own and that a
purposive interpretation – having regard to the purpose that the phrase
performs in that context – is required. 

Sutherland J concluded that given the fact that the word “initiated”
must be understood to refer to liquidation proceedings “by or against the
company”, it is doubtful that the issue of an application that has not been
brought to the attention of the company itself can logically be said to be a
deed initiated against that company. Having regard to “the inherent policy
choice that a litigant remains unaffected in law until made formally aware
of the steps being taken against that litigant”, liquidation proceedings
contemplated in s129(2) of the 2008 Companies Act must be served on
the company and not merely issued, in order to meet the requirements of
the section. Accordingly, the court held that the resolution of the company

Business rescue when liquidation
proceedings have been “initiated” 
E R I C  L E V E N S T E I N ,  R O X A N N E  W E B S T E R  A N D  M A L A C H I Z O D O K  M P O L O K E N G

The COVID-19 pandemic has had an unprecedented
impact on the South African economy. Although
necessary, the measures that have been employed

to deal with the novel coronavirus, which include a nation-
wide lockdown, have resulted in several companies and
businesses feeling the pinch. Despite government’s efforts to
ameliorate these challenging conditions through various
social relief and economic support packages, South African
companies and businesses remain under enormous pres-
sure, with many facing the harsh reality of financial distress.
It comes as no surprise, therefore, that companies are
increasingly turning to business rescue. 

Companylaw/COVID-19Companylaw/COVID-19
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to commence business rescue
trumped the liquidation proceed-
ings brought by the applicant.  

The Mouton decision
The Western Cape Division was
similarly tasked with determining
whether the business rescue pro-
ceedings commenced by a resolu-
tion of the company’s board in
terms of s129(1) of the 2008
Companies Act were defective on
the basis that they were launched at
a time when liquidation proceed-
ings had already been initiated
against the company by one of its
creditors. 

It is worth noting that, in this
case, the board of Park 2000
Development 11 (Pty) Ltd, at the
time that it had resolved to place
the company into business rescue,
was aware that one of its creditors
had decided to issue a liquidation
application against it, and that the
filing of the application in court
was imminent. The board was
aware of this by virtue of the fact
that the two directors of Park 2000
were also the directors of the credi-
tor that intended to apply for the
liquidation of Park 2000. In fact,
the same director who deposed to
the founding affidavit of the credi-
tor, had deposed to the sworn state-
ment for the business rescue.
Further, the reason that the board
of Park 2000 sought to commence
business rescue was to frustrate the
attachment and sale of the compa-
ny’s immovable properties by one of
its judgment creditors, by relying on
the protection afforded by the statu-
tory moratorium as contemplated in
s133 of the 2008 Companies Act.  

Park 2000 argued that the busi-
ness rescue proceedings began by
way of the adoption of the requisite

resolution, which occurred before the liquidation proceedings had com-
menced, as the papers in the liquidation application had not yet been
issued. Consequently, in this case, the court had to determine the mean-
ing of the word “initiate” in s129(2)(a). The court came to a conclusion
diametrically opposite to that of the court in Tjeka. 

In a comprehensive judgment delivered by Sher J, the Western Cape
Division concluded that “the word ‘initiate’ is used to denote the factual,
causative action by means of which the legal process which gives rise to
the proceedings concerned is put into motion”. Accordingly, the court
held that the word “initiated” in s129(2)(a) of the 2008 Companies Act,
refers to “a preceding act or conduct by which liquidation proceedings are
set in motion” and does not refer to a moment in time when such pro-
ceedings are deemed to have formally commenced, by means of the filing
of papers in respect of those proceedings in court. 

Sher J, after having regard to the purpose and object of s129(2)(a),
held that the object of this subsection would be defeated if a company
could “thwart” impending liquidation proceedings (which it was aware
had been launched, but that had not yet formally “commenced”) by sim-
ply adopting a resolution to place the company under supervision. 

For this reason, the court concluded that liquidation proceedings
against a company are “initiated” in terms of s129(2)(a), when a resolu-
tion or decision by a creditor to launch liquidation proceedings against a
company is adopted, and not when the application is filed with the court. 

Analysis and conclusion
Based on the above, it is evident that, in terms of the judgment in
Mouton, the threshold for the term “initiate” is much wider than that set
out in Tjeka. Whilst the court in Tjeka required the liquidation applica-
tion to be both issued at court and served on the company, in Mouton the
court held that liquidation proceedings are initiated even before an appli-
cation is filed in court, and that such proceedings are initiated as early as
the moment when the creditor adopts its resolution or decides to launch
the liquidation proceedings. This is a sharp contrast, which may result in
some uncertainty. 

Given the importance of determining whether, and in what circum-
stances, a company’s board of directors may resolve to commence business
rescue proceedings and, more importantly, whether such a resolution is
valid, ascertaining whether liquidation proceedings have been initiated
remains a crucial question, and has a bearing on what may be regarded as
just and equitable. 

As highlighted in Tjeka, it can hardly be equitable for a bona fide
s129(1) resolution to be invalidated in instances where the board of
directors of a distressed company had no knowledge of liquidation pro-
ceedings initiated against it. On the other hand, however, based on the
observations in Mouton, it can equally be argued that it would be
inequitable to allow a board of directors, with full knowledge of a credi-
tor’s resolution to institute liquidation proceedings, to stifle such liquida-
tion proceedings by commencing voluntary business rescue proceedings in
bad faith. 

Accordingly, it is submitted that although differing interpretations of
the word “initiate” emanate from the two Divisions, this is ultimately due
to the facts placed before them. Therefore, it is evident that in coming to
their respective decisions, the two Divisions of the High Court considered
the bona fides to commence business rescue, and had regard to the purpose
for which the resolutions were adopted. Clearly, the level of knowledge
that a board possesses at the time when a resolution is adopted is highly
relevant and will be taken into consideration by the courts in pursuance
of a just and equitable outcome.  
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For these reasons, it goes without saying that in determining whether
liquidation proceedings have been initiated against a company, the courts
will not merely have regard to whether or not an application has been
issued or served; the courts will consider the motives of the company’s
board of directors and whether the board was aware of the impending liq-
uidation proceedings. This approach accords with the inherent policy
choice that a litigant shall remain unaffected in law until made formally

aware of the steps being taken against that litigant. Furthermore, this
approach ensures that the rights and interests of all relevant stakeholders
are taken into consideration, and that business rescue proceedings are not
abused to the detriment of creditors. �

Dr Levenstein is a Director, Webster a Senior Associate and Mpolokeng
a Candidate Attorney with Werksmans. 

It is important, therefore, for com-
panies to have a proper plan in
place to restructure their affairs in
these challenging times.

Here are 10 key points for
businesses to consider:  
1. Take a reality check
Are you already in financial dis-
tress? This may be a tough reality to
face, but it is an essential starting
point. Many businesses in financial
distress are in denial. They stop
looking at their bills and stop read-
ing angry emails from creditors. 

The first step is admitting that
your business may be in trouble and that something needs to be done.

Acknowledging your situation, looking it squarely in the face, and tak-
ing action is infinitely preferable to burying your head in the sand.

2. Ensure that your books and records are up to date
It is essential that you determine your business’ financial position and, in
particular, the extent of your assets, liabilities and monthly expenses. 

You need to know who your creditors are, what you owe them and when
the amounts owing will fall due. You also need to check who your debtors
are, what they owe you and when they are going to be able to pay you. 

3. Do the solvency and liquidity test to determine if you are
financially distressed
The Companies Act (71 of 2008) provides many helpful tools for direc-
tors to apply in these challenging times, including the solvency and liq-
uidity test provided for in s4.

A company satisfies the solvency and liquidity test at a particular time
if the assets of the company (fairly valued) equal or exceed the liabilities
of the company (fairly valued); and it appears that the company will be
able to pay its debts as they become due in the ordinary course of busi-
ness. Directors would need to consider the company’ s financial informa-
tion and financial statements. 

If it appears to be reasonably likely that you will not be able to pay all
your debts as they become due and payable within the immediately ensu-
ing six months, or that the company’s liabilities will exceed its assets
within the next six months, then you are financially distressed. 

These tests must be applied more carefully and prudently, especially now.
If a company is financially distressed, or if it does not pass the solvency and
liquidity test, it is crucial that steps be taken to restructure its affairs. 

Determining financial distress has far greater consequences for a direc-
tor than a simple balance sheet consideration. In terms of s129(7) of the
Act, there is an onerous obligation placed on the board of directors of a
company where, if the board determines that a business is in fact in finan-
cial distress, they are to either adopt a resolution to commence with busi-
ness rescue proceedings, or alternatively, deliver a written notice to each
of its creditors, employees, trade unions and shareholders, setting out its
reasons for not voluntarily commencing business rescue proceedings.  

Failure to adhere to provisions as set out in the Act could result in a
director being held personally liable for all the debts of a company.
Section 77 speaks to this personal liability and explains that, where a

Essential key points for businesses
in financial distress
K Y L E N E  W E Y E R S

South Africa, and the world at large continue to be
rocked by the COVID-19 pandemic. One of the hard-
est hitting consequences of COVID-19 is the impact

on businesses throughout South Africa following the national
lockdown. Almost no sector remains untouched and busi-
nesses in all sectors have been hit hard. 

Weyers
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director knowingly carried on the business of the company recklessly or
with the intent to defraud creditors or other stakeholders, he/she shall be
held personally liable for any loss incurred by the company. Section 214
goes even further to provide for criminal liability for those directors at the
wheel of a company which is being traded recklessly.

4. Talk to your insurer
Business Interruption cover is an important insurance offering in both
short and long-term insurance for businesses. Consult with your broker
and/or insurer to check whether you are covered under your insurance
policy. If you are not, this gives you the opportunity to address the lack of
appropriate cover in order to mitigate the potentially disastrous results a
pandemic could have on your business in the future.

5. Talk to your suppliers, creditors & customers
Have an open and honest discussion with your suppliers and creditors and
see if you can work out an agreement on the best way forward. Most peo-
ple are willing to work with you if they believe that you will eventually
pay what you owe. Keep the lines of communication open. If you are not
transparent with major creditors, the environment may become hostile. 

It is also important to concentrate your efforts on your business’s best
customers. Focusing on your most reliable and profitable customers can be
an effective method of improving your cash-flow.

It is essential to gain the support of your bank by being open and

transparent about the situation you are in. If you proactively approach
your bank with a sound plan to improve your financial situation and
repay that loan, the bank is more likely to work with you. It is also in the
bank’s best interest to have you work through these challenging times so
that you remain a customer in the long-term. 

6. Call in outstanding debts
Often, businesses allow outstanding debts to go unpaid for significant
periods of time, potentially resulting in cash-flow problems. A growth in
accounts receivable is a common cause of a company’s insolvency issues. 

One way to deal with late payments is to contact your debtors with a
reminder notice. If they still fail to pay, consider handing over the debt
for formal collection. In future, you could offer early payment discounts to
increase the flow of cash into the company.

7. Cut costs
Many businesses experience cash-flow problems due to excessive spend-
ing. This can be on salaries, equipment, marketing or other operating
costs. One way to increase cash-flow is to cut costs and reduce unneces-
sary spending. This may mean disposing of non-key assets, letting go of
staff or cutting the marketing spend. 

Make a list of all your expenses on a spreadsheet and go through it
carefully (with your accountant if necessary). How much can you save
and where? You could consider creating a document called a ‘break even
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analysis’ which tells you the minimum sales level required in order not to
sustain a financial loss.

8. Your mental health is important
It is a very stressful experience to have a business in financial distress and
it can take a personal toll. During these tumultuous times, it is important
that you look after your emotional, psychological and social well-being, as
it affects how we think, feel, and act. It also determines how we handle
stress, relate to others, and make choices in our businesses. 

Chat to your doctor or a mental health professional if you are in need of help. 

9. Use your imagination in crisis management 
Accept that we may not be able to return to our familiar pre-crisis reality.
Pandemics, wars, and other social crises often create new attitudes, needs
and behaviours which need to be managed. 

Imagination – the capacity to create, evolve, and exploit mental mod-
els of things or situations that don’t yet exist – is a crucial factor in seizing
and creating new opportunities, and finding new paths to growth.
Imagination is also one of the hardest things to keep alive under pressure,
but companies that are able to do so can reap significant value.

With imagination, we can do better than merely adapting to a new
environment – we can thrive by shaping it. 

10. Get help from insolvency specialists
You may be considering your options and wrestling with the survival of

your business. Getting qualified help is likely to save you money, and also
your business, in the long run. 

If you think your business is in financial distress and you need help
with a plan of action, it is best to approach an experienced specialist in
business rescue, restructuring and insolvency law to assist you to under-
stand your business’s financial position and the options you have available
going forward. 

COVID-19 is one of the most extraordinary and disruptive life events of
our era. Government has launched various support and relief measures that
are being implemented to cushion the economic effects of COVID-19, and
to assist ailing businesses. Although these measures will keep some businesses
alive and some people employed, the economic pain is still going to bite
and will continue to do so for the foreseeable future. 

Life and business on the other side of COVID-19 will be a “new nor-
mal” and South Africans will need to learn and adapt to a new way of life
and doing business. However, businesses should use these challenging
times to be innovative and improve. The focus should not merely be to
adapt to this new environment, but to find ways to thrive in the “new
normal”.

The light at the end of the tunnel is that a pandemic is always tempo-
rary. We will, eventually, come out on the other side to pick up the pieces
and start rebuilding. �

Weyers is a Senior Associate at 
Cliffe Dekker Hofmeyr.

At the time of writing, the relevant COVID-19 regulations were declared
unconstitutional by the high court – a decision which is suspended to allow for
the regulations to be reviewed and which the government announced would

be appealed. The regulations currently issued, therefore, continue to apply. 
The impact of COVID-19 on a social and human level has been sig-

nificant.  Connected to this is the added pressure on an already troubled
South African economy. A knock-on effect is noted in the downswing in
M&A activity in the region, with corporates facing tougher strategic and
financial decisions. While it is anticipated that M&A activity will have
an upswing in the medium to long term (connected potentially to an
increased number of distressed companies on the market), it seems likely
that there will be a lasting effect on M&A. The purpose of this article is
to briefly consider certain of these potential lasting effects. 

The importance of knowing your target 
The current unprecedented global predicament may give credence to the
saying that “if there is one thing that’s certain in business, it’s uncertainty”
(Stephen Covey). However, it has also highlighted the importance of
undertaking a detailed due diligence exercise prior to entering into a
transaction. In such uncertain times, knowing the risks resulting from a
potential transaction are vital in making an informed decision and mov-

South African M&A: the COVID-19 legacy
M A U D  H I L L

In March of this year ,the World Health Organisation
declared COVID-19 a global pandemic. In response to
this, the South African government announced and

implemented a state of disaster and a resultant lockdown of
the country to attempt to curb the spread of the disease.
This imposed restrictions on the movement of people and
the South African economy and, as referenced in a public
briefing by President Ramaphosa, “caused…much suffering
and required much sacrifice”. South Africa has now moved
from a “hard lockdown” to a risk-adjusted approach, based on
levels of varying degrees of risk. 



July 2020 13

Companylaw/COVID-19Companylaw/COVID-19

ing to mitigate those risks.  
The due diligence process may,

however, look slightly different
moving forward. Added focus is
likely to be placed on the strength
and adaptability of supply chains,
the recovery plans (if any) of the
target and the potential impact on
material contracts. Regarding the
material contracts, it will be rele-
vant to consider the ability for
these to, for example, be terminated
or suspended because of events sim-
ilar to the one currently being expe-
rienced.  

In addition, while it can be said
that the norm is for virtual data rooms to be used during a due diligence
process, there are, for various reasons, still those that are undertaken in
“clean rooms” where hard copy documents cannot be removed. As a
result of potential extended travel restrictions, unavailability of manage-
ment, and health and safety precautions, reliance on electronic means,
with relevant security protocols in place, would need to be navigated. 

The ability for personnel at the target to access hardcopy documents
and upload these to virtual data rooms would need to be considered.
These practical constraints could result in longer than usual due diligence
processes. Such timing considerations would also need to be taken into
account in relation to any exclusivity periods agreed to. 

Walk away and claw backs
In uncertain times, even following or because of due diligence exercises,
there is likely to be additional focus on the negotiation of clauses that
seek to allocate risk between sellers and buyers. 

One such consideration is a material adverse clause (MAC) that
allows for an exit mechanism and/or an ability to re-negotiate certain
terms. The MAC is triggered by unanticipated changes in circumstances
that materially and adversely affect the business being acquired. However,
such clauses require careful drafting and provide for a high benchmark to

overcome when attempting to claim under such clauses. Generally,
MACs also preclude a change in circumstance that affects the relevant
industry as a whole and therefore may not be usable in relation to a global
pandemic, the impact of which is not company dependent and may be of
a shorter duration.  

In addition, there may be an increased push for purchase price protec-
tions as a result of buyers not being overly confident with the projected
earnings and/or valuations of the target. Various claw backs or adjust-
ments to the purchase price due to updated valuations might occur and,
as at least one analyst has predicted, the potential for an increase in
deferred payment schedules. Such schedules would contemplate that part
of the purchase price will be paid at closing, with the remaining being
held over until certain performance criteria are met by the target.  

Further to these protections, and although already a heavily negotiated
item, more specific warranties and indemnities may be sought to mitigate
risks on the impact of COVID-19 and/or similar events. This would likely
be counterweighed with the push by sellers to appropriately qualify the
warranties and provide specific disclosures against them. 

Timelines
Overall, deal timelines will need to be considered, to take into account
the potentially longer due diligence processes and negotiations. 

Further, conditions precedent and closing timelines may need to
be extended. Any conditions precedent requiring regulatory
approvals could have an unpredictable timeline due to backlogs and
changes in procedures, requiring greater levels of flexibility. The prac-
ticalities of closing, both in terms of physical meetings and control
handover/integration following closing will need to be assessed and
the innovation of corporates in developing work-arounds tested. 

The exact ramifications of COVID-19 on all spheres of the economy
in South Africa, including M&A activity, remains an open question. As
the world is adapting to a “new normal”, the drive for certainty, financial
stability and risk mitigation will likely shape the negotiation landscape in
which we find ourselves during and post COVID-19. Time will tell which
changes will be short lived and which will endure. �

Hill is a Senior Associate with CMS RM Partners (South Africa).

Hill
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Judgment overview
These principles were considered in the recent judgment of the High
Court of South Africa (Gauteng Division, Pretoria) in the case of
Organisation Undoing Tax Abuse and Another v Myeni and Others
(15996/2017) [2020] ZAGPPHC 169, wherein the Organisation Undoing
Tax Abuse (OUTA) and the South African Airways Pilot Association
(SAAPA) (collectively referred to as the “Plaintiffs”) sought an order
against Ms. Dudu Myeni to declare her a delinquent director in terms of
s162(5) of the Companies Act. 

During September 2009, Myeni was appointed as a non-executive
director of South African Airways (SAA). She was appointed as acting
chairperson of the Board during December 2012, and as the chairperson
in January 2015. She was re-appointed as chairperson in September 2016
and served as such until November 2017. 

The Plaintiffs submitted that Myeni’s alleged conduct and failures dur-
ing her tenure as a director and chairperson of the Board of SAA consti-
tuted wilful and grossly negligent breaches of her fiduciary duties in terms
of s76, read with s162(5)(c) of the Companies Act, as well as sections 50,
51 and 55 of the PFMA. The case centred on two transactions where
Myeni allegedly breached her fiduciary duties, namely the “Emirates
Deal” and the “Airbus Swap Transaction”.

The Emirates Deal was a proposal for an enhanced code-sharing agree-
ment between SAA and Emirates. It offered a range of benefits for SAA,
including an annual minimum revenue guarantee of approximately
USD100 million. The Plaintiffs alleged that Myeni, through various acts
and omissions, frustrated the implementation of, and took steps to ensure

that the Emirates Deal (which had substantial economic benefits for
SAA) fell through. 

The Airbus Swap Transaction, on the other hand, involved a 2015
agreement between SAA and Airbus to cancel a contract for the pur-
chase of ten Airbus A320-200’s and to substitute it with a new deal in
which SAA would lease five Airbus A330-300 aircrafts directly from
Airbus. This deal would allow SAA to escape an onerous contract with
Airbus for outstanding pre-delivery payments (PDPs) amounting to over
R1 billion for the ten aircraft. In addition, SAA would have received
funds on the PDPs that had already been paid, which were estimated to
have a positive cash flow of US$106 million over three years. The
Plaintiffs alleged that although the transaction was eventually concluded,
Myeni’s conduct leading up to the implementation of the transaction fell
short of the conduct expected of a director and chairperson of the Board
of SAA. 

Directors’ duties in terms of the Companies Act
As already stated, directors owe certain duties to the company. These
duties are contemplated in s76(2) and (3) of the Companies Act. Section
76(2)(a) states that a director must not use her position, or any informa-
tion obtained while acting in the capacity of a director: (i) to gain an
advantage for herself, or for any person other than the company, or a
wholly-owned subsidiary of the company or (ii) to knowingly cause harm
to the company or a subsidiary of the company. Furthermore, s76(3) states
that a director, when acting in that capacity, must exercise her powers
and perform her functions:

in good faith and for a proper purpose;
in the best interests of the company; and
with the degree of care, skill and diligence that may reasonably be
expected of a person:

carrying out the same functions in relation to the company as those
earned out by that director; and
having the general knowledge, skill and experience of that director.

Where a director is in breach of their fiduciary duties, or there is seri-
ous misconduct by a director, an interested party (shareholder, director,
company secretary or trade union) may apply to court for an order declar-
ing a director delinquent. In terms of s162(5)(c) of the Companies Act, a
court must make such an order if the person, while a director:

grossly abused the position of director;
intentionally, or by gross negligence, inflicted harm upon the company,
contrary to section 76(2)(a); or
acted in a manner that amounted to gross negligence, wilful miscon-
duct or breach of trust in relation to the performance of the director’s

Directors beware! The court declares Dudu Myeni
(former SAA Chair) a delinquent director

R E F E N T S E  C H U E N E ,  Z A I N O B I A  D E M A R T H E  A N D  S T I M E L A  M O K O E N A  

It is a common principle in South African company law
that a company is managed by its board of directors.
The Board bears the responsibility for the functioning

and management of the company and is ultimately account-
able for its performance. However, the Board’s collective
responsibility does not exclude the individual responsibility
and liability of each of the directors. Where the company per-
forms poorly due to the dishonesty, recklessness or gross
negligence of the Board, individual directors may be held
jointly and severally liable for breaching their fiduciary duties
as contemplated in the Companies Act, 2008, and for those
individuals who are directors of State Owned Entities (SOEs),
the Public Finance Management Act, 1999 (PFMA). 
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functions within, and duties to, the
company.

A declaration of delinquency
under these circumstances means
that a person is automatically dis-
qualified to act as a director for a
minimum of seven years, subject to
the court’s power to relax the order
after three years and to place the
director on probation. Where the
grounds for delinquency have been
established, the Supreme Court of
Appeal in Gihwala v Graney
Property Ltd 2017 (2) SA 337
(SCA) held that a court “must”
grant this order – it has no discre-
tion in this regard. Furthermore,
the order has the effect that a direc-
tor will need to resign from all
boards and co-operate with any
processes to remove them as a
director.

In terms of s66 of the Companies
Act, the Board has collective and
ultimate responsibility for the man-
agement of the company. This
means that each director has a duty
to ensure the proper management
of the company. However, this col-
lective responsibility does not
absolve directors of their individual
liability. Each of them must comply
with their fiduciary duties under
s76, otherwise they may be held
jointly and severally liable for the
misconduct. 

The reason Myeni was the sub-
ject of this case, and not the entire
SAA Board, was decided by the
court in an earlier application
(Myeni v Organisation Undoing Tax
Abuse NPC & Others (15996/2017)
[2019] SAGPPHC 565) wherein
Myeni attempted to join other
members of the Board to the case.
The court held that the relief
claimed did not impact the other

directors and, as a result, they did not have a direct and substantial inter-
est in this matter. The other directors may still be brought to court by any
other interested party on a similar set of facts. In any event, a plaintiff is
entitled to choose their defendant from a group of wrongdoers.

In terms of the King III Report on Corporate Governance (King III),
the primary role of a chairperson of a Board is to provide leadership to the

Board, set the ethical tone for its performance and undertake the manage-
ment thereof. The chair ensures that focus is maintained by the Board on
what is best for the organisation and that the Board conducts itself in a
way that cultivates and exhibits the characteristics of integrity, compe-
tence, responsibility, accountability, fairness and transparency. 

The Court found that Myeni, as the chairperson of the Board, did not
exercise the ethical and effective leadership required by the Companies
Act, King III or the PFMA. Myeni, in her testimony, submitted that the
Emirates Memorandum of Understanding (MOU) was a “sham” and was
“unlawful”, as it was allegedly an impermissible attempt to secure Emirates
a fourth flight frequency to Johannesburg. She also claimed that the
MOU contained no material benefits for SAA, and that the Board had
opposed the MOU because of these concerns. The court found that her
testimony was contradictory and untrue as the evidence revealed that the
Board approved the conclusion of the MOU in the July 2015 meeting. 

Myeni also contended that she could not approve the signing of the
non-binding MOU because a board resolution was required. No Board
resolution was in fact required for the signing of the MOU. The MOU
merely paved the way for further negotiations, and the agreement would
only then require a board resolution. Myeni did not have any reasonable
grounds to block the signing of the MOU. Not only was she found to
have deliberately, or through gross negligence, inflicted substantial harm
on SAA, but her attempts to justify her conduct showed that she acted
dishonestly, in bad faith and not in the best interests of SAA. This led to
the inevitable conclusion that Myeni breached her fiduciary duty to act
in good faith, for a proper purpose, and in the best interest of SAA in
terms of s76(3) of the Companies Act. 

Directors’ duties in terms of the PFMA 
The fiduciary duties entrenched in the Companies Act overlap those in
the PFMA with regard to major public entities. SAA is listed as a major
public entity in terms of Schedule 2 to the PFMA, and its Board is the
designated “accounting authority” in terms of s49(2)(a). The Plaintiffs
submitted that Myeni’s alleged failures and conduct constituted wilful and
grossly negligent breaches of her duties in terms of sections 50, 51 and 55
of the PFMA. 

All members of an accounting authority are subject to heightened
fiduciary duties, when compared with those entrenched in the Companies
Act. Section 50 of the PFMA states that the directors must, among other
things: (i) act with fidelity, honesty, integrity and in the best interests of
the public entity, (ii) disclose to the Minister of Finance all material facts,
including those reasonably discoverable, which in any way may influence
the decisions or actions of the Minister, and (iii) prevent any prejudice to
the financial interests of the state. Section 51 sets out further responsibili-
ties of the accounting authority, specifically that it must submit all
reports, returns, notices and other information to parliament as required
by the PFMA. Section 55 also places more stringent financial reporting
duties on the accounting authority in relation to the submission of: (i)
financial statements to the auditors, (ii) the annual report of that public
entity’s activities during that financial year, and (iii) the auditors’ report
to the relevant minister for tabling in parliament.

One of the conditions for the conclusion of the Swap Transaction was
the approval of an application to the Minister of Finance in terms of
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s54(2) of the PFMA (Section 54 Application). The first Section 54
Application was approved by the Minister in September 2015, whereafter
the only outstanding task was for the Board to ratify the signatories as the
Board had prematurely approved the transaction and signed the agree-
ments. 

Despite the urgency, rather than ratifying the signatories, Myeni and
two other non-executive directors engaged with Airbus directly to rene-
gotiate the deal without the knowledge of the other Board members.
Myeni received multiple letters from Airbus during September and
October 2015, rejecting her proposals to renegotiate the transaction and
stating that if the transaction was not concluded, the PDPs would become
payable. The Minister expressed his frustration with the Board regarding
the delays, and informed Myeni that her new proposals would constitute a
significant amendment and would thus require another s54 Application.
During November 2015, Myeni submitted new s54
Applications, which were rejected by
Minister Nene and by Minister
Gordhan on separate occa-
sions. Minister Gordhan, as
encouraged by Airbus,
directed the Board to con-
clude the transaction by 21
December 2015. By that
date, Myeni had made no
effort to convene any
Board meeting, and
Airbus wrote to Myeni
stating that the Board
had to confirm the
approval by close of busi-
ness. Fortunately, National
Treasury became aware of
this communication. After
they called Airbus directly,
they managed to secure the
necessary ratification by 22
December 2015.

The court found that there was a long list of false-
hoods, misrepresentations and omissions of material facts by
Myeni in her applications. Not only was she untruthful, but the applica-
tions also failed to disclose material facts that were directly relevant to the
Minister’s decision; this being in direct breach of her fiduciary duties
under s50(1)(b) and (c) of the PFMA. Her failure to ensure that the
applications contained all relevant information was found to be grossly
negligent. 

By delaying the conclusion of the Swap Transaction, the court found
that Myeni wilfully and recklessly contributed to SAA breaching its
financial reporting obligations under sections 51 and 55 of the PFMA. In
terms of s55, the Board had a duty to prepare and submit SAA’s financial
statements to the auditors on 31 May 2015. SAA then had until 31
August 2015 to submit its annual report and audited financial statements,
together with the auditors’ report, to National Treasury. In terms of s65(2)
of the PFMA, the Minister was required to table SAA’s financial state-
ments in parliament by 30 September 2015. In a letter from the Minister,

dated 14 September 2015, the Minister stated that the conclusion of the
Swap Transaction was a pre-requisite for SAA to be granted a R5 billion
government guarantee that would ensure that the company’s 2014/2015
annual financial statements could be prepared on a going concern basis,
as opposed to an insolvent basis. Despite Myeni being made aware of this
fact, she took no steps to ensure that the Board ratified the signatories
and concluded the transaction. In fact, she did the opposite by attempting
to renegotiate the existing Swap Transaction with Airbus. Her attempts
to renegotiate the transaction, after it had been carefully negotiated, were
an indication of an intentional or grossly negligent breach of her fiduciary
duties in terms of s76(3) of the Companies Act. The court found that
Myeni failed to take expeditious steps to conclude the Swap Transaction,
and that this conduct was a breach of her duties under s55 of the PFMA.

Furthermore, it should be noted that s86(2) of the PFMA states that
the board/a director is guilty of an offence and

liable, on conviction, to a fine or impris-
onment of up to five years, if that
board/director wilfully or in a grossly
negligent way fails to comply with a
provision of section 50, 51 or 55 of the
PFMA. Because the court found Myeni

to have breached these sections, there is
a possibility that she could be criminally
prosecuted by the National Prosecuting

Authority. 

King Report
Although King III, the predecessor to King

IV, was relevant to the case, being the
code of good corporate governance in
force during the tenure of Myeni, we
believe that this article would not be
complete without a brief assessment
of the relevant practices in King IV,
which contains principles similar to

those in King III. 
The governing body (or Board) has the

power to determine if and when to delegate
particular roles and responsibilities to commit-

tees. Except to the extent that the Memorandum of
Incorporation provides otherwise, the Board may delegate any authority
to any committee. Any delegation by the Board to a committee or a
member of the Board will not, by or of itself, constitute a discharge of the
Board’s accountability. The Board should apply its collective mind to the
information, opinions, recommendations, reports and statements present-
ed by the committee or the member (recommended practice 49). The
same is required of the individual members in the performance of their
duties and functions. 

The court found Myeni to be “dishonest, reckless and grossly negli-
gent” with regard to the Emirates Deal and the Swap Transaction.
Although she created a committee to advise SAA on the Emirates Deal,
which may have steered her away from the deals, she still acted on a frolic
of her own, and King IV reiterates that committees do not absolve direc-
tors of their individual duties towards the company.

CompanylawCompanylaw
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In conclusion, Myeni’s actions and failures showed that she acted dis-
honestly, in bad faith and that she deliberately or through gross negli-
gence inflicted substantial harm on SAA. She was not found to have
acted as a reasonable director would. Her actions demonstrated delin-
quent conduct in terms of s162(5)(c) of the Companies Act, and the
Court made an order declaring Myeni to be a delinquent director in terms
of s165(5), which is to subsist for the remainder of her lifetime, subject to
s162(11) and (12). Myeni has, however, indicated that she will be appeal-
ing the judgment, and we will publish an update as soon as there is any
progress regarding the appeal (if any). 

The case is important as it, reminds directors that:
1. The Board bears the full responsibility for the functioning and man-

agement of the company and is ultimately accountable for the per-
formance thereof. That being said, non-executive members of the
Board should not dictate the day-to-day management of the company;
this is the responsibility of the executive. However, the fact that a
director is a non-executive does not absolve them of any of their fidu-
ciary duties in terms of the Companies Act.

2. Although the board may delegate its authority to a committee, the
board should still apply its collective mind to the information, opin-
ions, recommendations, reports and statements presented by the com-
mittee. The delegation to a committee does not absolve directors of
their fiduciary duties. 

3. In terms of the “business judgment rule”, a director could be protected
from an allegation of a breach of her duties where that director: (i)
took reasonably diligent steps to become informed about the matter,
(ii) had no conflict of interest in relation to the matter and (iii) had a
rational basis for believing, and did believe, that her decision was in
the best interest of the company. 

4. Directors may be held jointly and severally liable for actions taken by a
collective. Therefore directors must always ensure that they are acting in
the best interests of the company and are complying with their fiduciary
duties in terms of the Companies Act and the PFMA, where applicable.

5. With regard to SOEs, directors must keep in mind that the duties
described in the PFMA do not exclude the provisions of the
Companies Act, but should rather be seen as supplementing the over-
arching provisions of the Companies Act.

6. Once a court has found that the grounds for a delinquency order have
been established, the court has no discretion in this regard and “must”
declare the director delinquent. A declaration of delinquency can subsist
for a minimum of seven years and a maximum of the lifetime of the
director, subject to the courts power to relax the order after three years. �

Demarthe and Mokoena are Partners,
and Chuene an Associate with Fasken
(South Africa).

CompanylawCompanylaw

Adherents to good governance and the King III and IVTM principles
may find reading the judgment pertaining to SAA board governance con-
ducted under the chairmanship of the defendant, Myeni, disturbing:
Myeni acted contrary to SAA’s interests, as she inter alia bypassed execu-

tives; negotiated personally with major suppliers and chaired farcical
board meetings. The court declared Myeni a delinquent (non-executive)
and described her as ‘a director gone rogue’ (at [272]).

The label is justified considering the grounds advanced for the order:
The court found her actions ‘did not constitute mere negligence but were
reckless and wilful; as Chairperson of the Board she caused SAA immense
harm and gave no consideration to her fiduciary duty towards SAA” (at
[272]). Myeni frustrated and ultimately caused the demise of the Emirates
deal (which, if not scuppered, would have greatly benefitted SAA’s finan-
cial position), knowingly made misrepresentations, acted dishonestly and
grossly abused her powers. Regarding the ‘Airbus Swap Transaction’
(which would similarly have had a beneficial financial outcome), Myeni
exposed SAA to financial ruin, unilaterally sought to renegotiate the
transaction with Airbus, after management specialists and experts had
spent nine months negotiating the deal. She revoked the resolution
authorising the deal and wilfully misled the responsible Minister in a final
attempt to alter the terms of the transaction. 

#DirectorGoneRogue – 
Serious failure in corporate governance
J O H A N  D U  T O I T  A N D  M E L A N I E  N A I D O O

Increased focus on governance of state-owned entities
(SOEs) was sparked by the judgment in Organisation
Undoing Tax Abuse and Another v Myeni and Others

(15996/2017) [2020] ZAGPPHC 169 (27 May 2020) and the
announcement that President Cyril Ramaphosa formed the
Presidential State-owned Enterprises Council aimed at sup-
porting government in repositioning SOEs ‘as effective
instruments of economic transformation and development’
(11 June 2020). 
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The motivation for Myeni’s actions, and why she was not stopped by
SAA’s shareholder remain a mystery.

Should a higher standard apply to directors of SOE’s?
The court held (at [274]): 

“To serve on the Board of a SOE should not be a privilege of the polit-
ically connected. Government has, as custodian of the common good, an
obligation to ensure that suitably qualified people with integrity are
appointed in these positions. Whoever serves on the Board of a SOE
should ultimately be a servant of the people and whoever is appointed as
such, has a sacred duty to society and should ensure that state resources
are not squandered, or the economy placed at risk. In my view the plain-
tiffs were correct when they submitted that a higher duty rests on non-
executive directors of SOEs, who are appointed by the government of the
day as the shareholder. It is a matter of public knowledge that SAA
received billions in government guarantees, leaving government liable
should SAA default on any of its liabilities. It is not only the courts, but
also government that should hold Board members of SOEs accountable
when they fail to execute their duties.”

The court’s acceptance of a ‘higher duty’ resting on directors of SOEs
is troublesome, at least on the facts at hand. What was necessary to
escape an order of delinquency was compliance with elementary gover-
nance principles. What happened was, in fact, a complete lack of compli-
ance. No super-human conduct was required to fulfil the SAA board
duties. We argue, in what follows, that it was unnecessary for the court to
determine the applicability of a higher duty. The pronouncement is
arguably obiter. If regard is had to the legal framework, there is no reason
to distinguish between SOE and non-SOE directors. There is but one
standard. 

Save for any modified requirement for SOEs imposed by virtue of s9 of
the Companies Act 2008 (none of which were evidently in play in this
matter), the Act regulates directors’ conduct on an equal footing. The
business of a company must be conducted under the direction of its board.
It has authority to exercise all powers and perform any of the functions of
the company (s66(1)). The standards of directors’ conduct in the Act,
particularly s76, are rooted in the common law fiduciary duty and/or a
delictual (tortious) duty of care. 

Directors, once appointed or elected, dare not become a law unto
themselves: Shareholders in a general meeting remain the ultimate
authority over the company, not least because of the power to dismiss
directors (s71). That should be a convenient tool in the hands of a sole
shareholder such as the state, one which it employed in respect of SOEs
such as the SABC and PRASA. Dismissal of a non-executive director
requires a low threshold, such as mere dissatisfaction with the services
rendered. Surely, when a responsible (sole) shareholder as powerful as the
state detects non-executive director conduct which is potentially harmful
to a SOE and, by extension, the state, the logical remedy is the removal
of such a director? 

Why did this not happen in the case of SAA?
The jurisdictional facts listed in s162(5) do not discriminate between

classes of directors. Once established, a court has no discretion but to
make an order declaring a director delinquent. Subsection (5)(c) impugns
inter alia conduct by a director grossly abusing that position or intention-

ally or grossly negligently inflicting
harm upon the company. 

Courts apply a subjective and an
objective test. The objective ele-
ment enquires whether the conduct
is ‘gross abuse’, ‘gross negligence’ or
‘wilful misconduct’ as referred to in
s162(5)(c) and as defined in law
while the subjective element entails
considering and weighing the per-
sonal qualifications and experience
of a director in determining whether
the offences in question have been
committed by that director.

The court found that Myeni
acted recklessly and wilfully. ‘Wilful
Misconduct’ involves a person doing
or omitting to do that which is not
only negligent but which he knows
and appreciates is wrong and is done
or omitted regardless of conse-
quences. (KLM Royal Dutch Airlines
v Hamman 2002(3) SA 818 (W) –
adopting the principle in Rustenburg
Platinum Mines Ltd v South African
Airways and Pan American World
Airways Inc 1977 (1) Lloyds LR 19,
(Q.B (Com.Ct.)) 564.)

The subjective test in the con-
text of s162(5)(c) considers the per-
sonal background and qualifications
of a director. If a director has appropriate experience and tertiary degrees,
her conduct will be measured against a higher subjective standard. Courts
have found that qualifications and experience render directors capable of
familiarising themselves with their obligations as directors in so far as they
relate to the conduct of the company’s business (Lobelo v Kukama, 2013
JDR 1434 (GSJ); Cape Empowerment Trust Ltd v Druker 2013 JDR 1360
(WCC)). However, this does not amount to the imposition of a general
higher duty on directors based on the type of entity they serve.

In assessing what is ‘gross negligence’ and ‘wilful misconduct’, courts
must consider the directors’ conduct in the performance of their duties in
terms of the company’s MOI and the statutory framework (Msimang v
Katuliiba, 2012 (JDR) 2391 (GSJ)).

The statutory framework which Myeni should have been guided by at
SAA includes: the Companies Act, Public Finance Management Act,
Treasury regulations, protocol on corporate governance, King Report, SAA’s
MOI, Delegation of Authority Framework, Significance and Materiality
Framework, Shareholders Compact, Long term turnaround strategy,
Corporate Plan, Comprehensive Network and Fleet Plan and a 90 Day
Action Plan. Myeni had access to corporate and legal resources and external
resources, the counsel of her fellow directors and of the responsible Minister
of State. Setting a higher standard would not have convinced Myeni or like-
minded SOE directors to have regard to these basic documents and resources. 

Du Toit 

Naidoo
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In Myeni, the court held at [273]:
“If both an objective and a subjective test are applied, one can safely

conclude that she (Myeni) did not act as a reasonable director in light of
her vast experience as a director. Ms Myeni failed to give any reasonable
explanation for her numerous failures, misrepresentations and actions,
this Court cannot but find that she failed abysmally in executing her fidu-
ciary duty. In my view a lifelong delinquency order is appropriate. Ms
Myeni is not a fit and proper person to be appointed as a director of any
company, let alone a Board member of a SOE.” [273]

In conclusion, we contend that the legal framework to keep directors
accountable and to make declarations of delinquency is sound. It is lam-
entable that SAA and the state had to suffer at the hands of a rogue
chairperson. Would the same have happened had the sole shareholder

acted firmly and removed Myeni when trouble started brewing? Much of
the fall-out might have been contained. 

The Presidential State-Owned Enterprises Council is expected to
develop a stronger governance framework and introduce an overarching
Act governing SOEs and stabilising companies through a new shareholder
ownership model (Fin 24, 11 June 2020). Pending recommendations by
this Council, we reiterate that the legal framework is in place. It is the
choice of appointments made by the state as sole shareholder of SOEs
and subsequent lack of action to dismiss them where required, that
requires improvement. �

Adv Du Toit SC is a member of Group One Advocates, Sandton and
Adv Naidoo a member of the Rivonia Group of Advocates, Sandton.

The effect of COVID-19 on 
cybersecurity and cyber breaches
D A R I O  M I L O ,  K I M  R E W ,  C A R O L I N E  T H E O D O S I O U ,  P R I Y E S H  D A Y A ,  L I S A  S W A I N E ,
K A R L  B L O M  A N D  W A R R E N  H E R O  

While cybercrime is a constant threat to businesses and governments, the
threat has escalated with an increase in remote working.  Businesses must
manage these risks by implementing adequate security measures and keep-
ing privacy, data protection and insurance considerations front of mind.

Several factors may explain the increase in cybercrime during the
COVID-19 pandemic.  First, businesses need to rely on the home security
of individual employees, which may be less effective than the systems
implemented by their employers. Second, in an effort to hastily equip
employees with the means to work remotely, connectivity is often priori-
tised over security. With many children being taught online, sharing of
work devices between numerous family members is sometimes unavoid-
able. The bombardment of content, news and information during this
unprecedented time, dubbed an “infodemic”, becomes easy bait for cyber-
criminals and scammers to exploit individuals. Because movement is

restricted, many individuals are also
spending increased time on their
devices, which, in turn, creates
more opportunities for them to fall
victim to cybercrime.

In establishing and implementing
technological security safeguards, it is
vital to set up Virtual Private
Networks (VPNs) and have adequate
security safeguards in place. Having
procedures in place that detect intru-
sions, and which respond to and pro-
tect against them, is imperative in
defending a business from cyberat-
tacks. Making use of Artificial
Intelligence (AI) to understand
attack factors and mitigate them is also an extremely useful tool. However, all
of these measures would be of limited efficacy without adequately educating
and training staff and stakeholders. Education is at the core of cybersecurity.

From a legal compliance perspective, businesses need to be aware of
their obligations under the Protection of Personal Information Act (4 of
2013) (POPI), as well as contractual obligations. In addition to technologi-
cal security safeguards, companies must be mindful of organisational security

With more employees working from home dur-
ing the COVID-19 pandemic, the risk of
cybercrime has escalated, and the need to

have proper systems and procedures in place has
become even more important.

Cyberlaw/COVID-19Cyberlaw/COVID-19
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safeguards. Businesses must establish
an employee policy that explains
how to report a data breach if it hap-
pens, so that these issues can be esca-
lated and handled expediently and
effectively. Although POPI is not yet
fully in effect, responsible service
providers and individuals or business-
es that deal with personal informa-
tion should be POPI compliant
already. Beyond mere legal compli-
ance, businesses should also strive to
meet customers’ expectations of
proper processing of data.

Reputational harm may be more
damaging than legal consequences. If
customers or suppliers get the
impression that a company is reckless
with the data in its possession, they
will lose trust, and may take their
business elsewhere. Companies and
boards have an obligation to take
reasonable steps to guard against
cyber breaches. Unfortunately, cyber-
crime is often perpetrated by sophis-
ticated criminal syndicates and so,
sometimes, regardless of how reason-
ably the business has acted, a breach
may occur. What is important is that
businesses have systems in place and
actively take steps to deal with prob-
lems as they arise. It is imperative to
have an immediately accessible crisis
response team that consists of legal
advisers and communications and
information technology experts.
Businesses must be as transparent as
possible with stakeholders when it
comes to cyber breaches and, when
POPI comes fully into effect, parties
that deal with data will have a duty
to inform relevant parties.

Parties that handle data can
obtain different types of cyber insur-
ance. A standalone cyber insurance
policy generally provides comprehen-
sive cover and is industry-specific.  It

usually covers costs associated with the initial response to a breach, notifica-
tion obligations and liability towards the regulator, costs of restoring the sys-
tem, business interruption, and, potentially, reputation management, notifi-
cation to employees, clients and the press, and liability cover for third par-
ties. A cyber extension can also be obtained for an existing equipment-type
policy. Directors and officers policies can be obtained in addition to a stand-
alone policy, to cover the liability of directors. Generally, cyber insurance

policies are not location-specific, so
policies should cover cyberattacks
and/or breaches at employees’ homes
while they are working remotely.
However, policies may have condi-
tions, for example that a user’s pass-
words must be changed on a regular
basis, or that employees need to have
undergone a certain number of hours
of training. Failure to do so may
invalidate the insurance policy. For
this reason, it is vital to check the
wording of the policy. Businesses
must also be mindful of the overrid-
ing obligation to take reasonable
steps to prevent loss and risk, which
can be expected by an insurer.

Companies affected by a cyber
breach have civil recourse through
instituting proceedings for damages
and/or Anton Piller proceedings when
needing to preserve evidence.
Businesses must draft a report that
explains how the breach happened
and identifies the perpetrator, if
known, and can then initiate the
action for damages by way of a sum-
mons. If the perpetrator is found to be
a former employee, the business can
simultaneously invoke a restraint of
trade. Businesses also have criminal
recourse. They can lay a criminal com-
plaint with the cyber-forensics unit of
the South African Police Service and
hire an independent forensic expert to
write a report. When there is a poten-
tial loss of more R100 000 to fraud or
corruption, companies are legally
obliged to report this. Prospects of suc-
cess in both forums depend largely on
the availability of evidence and
whether the identity of the perpetra-
tor(s) is known.

Businesses, brands and bottom lines
depend on the trust that companies
build with their customers. Managing
cyber risk effectively is the way to pro-
tect all three. Cyber risk is high risk, even more so during the COVID-19 pan-
demic, and managing this risk has become ever more important. �

Daya, Milo, Rew, Swaine and
Theodosiou are Partners, Blom a
Senior Associate and Hero Chief
Information Officer with Webber Wentzel.
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We have considered the issues and potential arguments, both for and
against coverage, pertaining to potential COVID-19 related losses and lia-
bilities (both directly and indirectly related), and relative to various policy
wordings in the South African market. We provide insight into these
issues and arguments based on our experience, and in the context of rele-
vant insurance policies.

Importantly, the assessment of coverage in terms of an insurance policy
is an interpretative exercise. The interpretation of an insurance policy has
been firmly established in our law as a unitary and objective legal exer-
cise, involving considerations not only of the wording of the policy but
also the context and the application of commercial or business-like sense. 

Business interruption claims
Business interruption cover may be found in Assets All Risks or
Commercial Policies generally. 

The Business Interruption section of a policy is ordinarily only trig-
gered by physical damage to the insured property. It may, however, also be
triggered by certain expressly defined events in the policy unrelated to
physical damage, such as the occurrence of a contagious and infectious
disease under a Contagious and Infectious Disease extension. 

“Physical Damage” requirement
The Financial Sector Conduct Authority (FSCA) and the Prudential
Authority (PA), in Joint Communication 5 of 2020, recently communi-
cated that, in respect of standard business interruption insurance policies
which require physical damage to the policyholder’s premises, “an insurer
would be obliged to indemnify a policyholder for loss of income only if a
policyholder is able to prove physical damage”. On this basis, in their
view, “COVID-19 will not be covered in the standard policy”. 

This communication may however be premature as the interpretation
of “physical damage” may be a contentious issue. It has not been decided
by South African courts (as is being argued in other jurisdictions)
whether the actual physical presence of the virus itself at the insured’s
premises constitutes “physical damage” or whether “physical damage” can
be interpreted to mean the loss of use or functionality. The physical
presence of COVID-19 at the insured premises may, in fact, trigger busi-

ness interruption cover in terms of
Assets All Risks Policies. 

Contagious and Infectious
Disease extensions
While a number of Contingent
Business Interruption extensions are
being relied on, of particular rele-
vance are the Contagious and
Infectious Disease extensions, which
do not require physical damage. 

An example of such a clause is: 
“Loss due to interruption of or
interference with the business in
consequence of contagious or
infectious diseases manifested by
any person whilst at the premises
or an outbreak of a notifiable
infectious or contagious disease
within a 50km radius of the
Premises”.

However, a large number of
insurers (and reinsurers), and even
the brokerage market, are taking the
position that these policies do not
respond to COVID-19 related
claims, or only respond in very lim-
ited circumstances. We have seen a
number of contentions put forward
in this regard. For example, insurers
are denying/avoiding cover on the
basis that: 

“‘It was never the intention of the extension to provide cover for a
pandemic event affecting the whole of South Africa’ but rather it was
only ‘meant to provide protection against a local outbreak of infec-
tion”.
The “lockdown is a separate event from the contagious disease”, which
intervenes and substitutes the disease as the true and proximate cause
of the business interruption loss, whereas such loss must be ‘caused by
the presence of the disease itself, distinct from the impact of the lock-
down”. 
The “radius requirement” requires medical proof of persons infected

South Africa: COVID-19 related 
insurance claims and coverage
R O B  S C O T T  A N D  Z A R A  S H E R  

The outbreak of the coronavirus (COVID-19) pandemic
has raised many questions around insurance cover-
age with regard to COVID-19 related losses, expo-

sures and liabilities. 
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with “COVID-19 within the radius”, in order to demonstrate that such
infected persons proximately caused the business interruption loss.
Cover is only provided for business interruption loss resulting directly
and solely as a result of the presence of COVID-19 discovered at the
insured’s premises, which is reported via the required governmental
channels, and requires the policyholder to shut down its operations in
order to sanitise the premises, and only for the duration of such
required shut down to eradicate the outbreak of COVID-19 at the
insured’s premises.
The occurrence of a contagious or infectious disease within the
required radius of the insured’s premises, or at the insured’s premises,
must be shown to be the sole and direct cause, to the exclusion of all
other causes, of the business interruption loss. 

The FSCA and the PA themselves, in their recent joint communica-
tion, have echoed these contentions, noting that “insurers and reinsurers
are interpreting the infectious/contagious disease extension and in rela-
tion to the COVID-19 pandemic to apply only where the loss of business
income was due to the business being interrupted as a result of a localised
COVID-19 infection and not as a result of other related actions such as
lockdown introduced by government”.  

These contentions may be too simplistic, relative to the legal inter-
pretative process applicable to insurance policies, which requires a con-
textual and commercial construction. For instance: 

The interpretation of a policy does not contemplate the subjective
intention of the parties and neither does it entertain considera-
tions of what, a party might subsequently contend, was
intended to be covered. 
The words used in these clauses such as “in conse-
quence of” or “due to” must be interpreted when
determining whether or not the disease remains
the true or proximate cause of the loss,
notwithstanding the subsequent governmental
steps taken in consequence and in mitigation
of the disease. 
Similarly, the words “within a radius of” must be
interpreted commercially and within the context
of the global pandemic. 

Denial of Access and Acts of Authorities extensions 
Policyholders are also, often on the advice of their brokers, relying on
Denial of Access and/or Acts of Authorities extensions to claim for busi-
ness interruption losses resulting from the national lockdown. 

These clauses, however, need to be carefully considered when assessing
or submitting such claims, as they often require that the prevention of
access or use be preceded by physical loss, destruction or damage (com-
monly termed “Damage”), or a defined insured event under the policy.
Such limitations may serve to exclude cover under these clauses for losses
resulting from the lockdown, absent physical damage to the insured prem-
ises. Examples of such clauses include: 

Denial of Access: “Loss resulting from interruption of or interference
with the business in consequence of Damage to property by an Insured
Peril within a 20km radius of the Insured’s premises, destruction of or
damage to which shall prevent or hinder the use of the premises or

access thereto, whether the premises or property of the Insured therein
shall be damaged or not”
Acts of Authorities: “The Insurer shall indemnify the Insured in
respect of any period of restriction of access to or use of any part of the
Premises by action of a civil, public or other regulatory body following
a Defined Event, provided that any action of a civil, public or other
regulatory body which restricts or denies access follows Damage to
Insured Property”

Additional policies to be considered 
Due to the far reaching and global impact of COVID-19, there are a wide
range of other policies in terms of which claims may be triggered directly
or indirectly by COVID-19. These include Cancellation of Bookings cov-

ers, all subclasses of General Liability covers (inclusive of Employers and
Public Liability), Travel and Accident covers, Cyber and Network
Interruption covers, Directors’ All Risk/Directors’ and Officers’ (“D&O”)
Liability covers and Political Risk covers. For example:

Cyber and Network Interruption covers: Not only has there been an
increase in cyber-attacks via phishing and “social engineering” events
linked to COVID-19 information, but the increase in remote working
has also resulted in an increase in cyber and network related losses and
liabilities. For instance, network capacity constraints may result in out-
ages causing loss of revenue and additional expenses, and organisations
may be more susceptible to cyber-attacks where less secure networks
are used or where privacy policies and procedures are relaxed.

Insurancelaw/COVID-19Insurancelaw/COVID-19
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Directors’ All Risks/D&O covers: Directors and Officers responsibilities
may be considered heightened by virtue of current circumstances.
Additionally, Directors and Officers face a minefield of business risks in
the current climate as well as overall market volatility. Public communica-
tion and disclosure requirements, stakeholder responsibilities and employ-
ment practice obligations are also necessarily more onerous in this climate.
The combination of these factors is likely to result in an influx of claims in
due course against Directors and Officers for alleged wrongful acts.

Professional advice
It is important that both insurers and policyholders seek legal advice in
relation to COVID-19 related claims made under their policies. 

Insurers must carefully consider coverage relative to the circumstances
giving rise to each claim, with specific reference to the policy wording,
prior to simply adopting a blanket denial approach. Insurers are required
to give justifiable reasons for accepting or denying coverage, as empha-
sised by the FSCA and the PA.

Likewise, policyholders must understand whether their policies afford
protection against the impact of COVID-19 and, if so, ensure compliance
with claims notification and submission requirements and ensure that
claims are well-articulated and presented within the contemplation of the
policy wording. As also emphasised by the FSCA and the PA, where cover
is denied by an insurer, a policyholder need not simply accept this position.

Policy endorsements and renewals:
We have seen a number of policy endorsements being issued mid-term
to exclude and/or limit coverage in relation to COVID-19 related
claims. Policies are also being renewed without cover for such losses and
liabilities. 

The FSCA and the PA have communicated their expectations of insur-
ers and cautioned insurers to consider whether they are legally and con-
tractually entitled to amend coverage under any policy prior to doing so. 

Insurers and policyholders must also appreciate that policy amend-
ments do not affect coverage for insured events that have already
occurred – the claim is preserved, and the policy in force at the time
when the claim arose will apply regardless of subsequent amendments.

It will be evident that the interpretive process is complex, with various
arguments both for and against cover. The process is further complicated
by the novelty of the COVID-19 pandemic. 

It is recommended that anyone affected has the necessary expertise and
experience to offer coverage advice, guidance and assistance with the claims
process, to handle any disputes, negotiations or legal proceedings, and to assist
with and offer advice in relation to policy endorsements and renewals. ◆

Scott is an Executive and Sher a
Senior Associate, Dispute Resolution
practice, ENSafrica.
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Tales from the US of A . . .
Wisconsin Supreme Court strikes down stay-at-home order
The Wisconsin Supreme Court struck down the state’s stay-at-home order,
ruling that the health official who issued the order should have fol-
lowed rule-making procedures that involve the legislature in decision-
making. In a majority ruling of 4-3, the court said that the stay-at-
home order by the health services secretary was unenforceable because
she did not follow rule-making procedures. Under that process, a state
legislative committee has the authority to block the regulations. Rule-
making exists to ensure that a controlling, subjective judgment asserted
by one unelected official is not imposed on the state. The health serv-
ices secretary exceeded her authority under a statute governing her
department and its powers to fight communicable diseases. The court
also remarked that the governor’s emergency powers are not limitless.
In the case of a pandemic, which lasts month after month, the gover-
nor cannot rely on emergency powers indefinitely.
Debra Cassens Weiss May 14

Lawyer steals estate money for wife’s breast implants,
child support and luxuries
An Ohio attorney has been placed on interim suspension after he was
accused of stealing millions of dollars from a number of estates and trusts,
including an estate intended to benefit a children’s research hospital.
The lawyer is suspended pending disciplinary proceedings and criminal
proceedings. He is accused of spending stolen money on his wife’s breast
implants, child support, a house, a boat, a Mercedes, jewellery, ATM
withdrawals at casinos, and two women who accompanied him to Las
Vegas, one of whom is an adult dancer. The attorney, a severe addict of
gambling, alcohol, cocaine and other drugs, is facing six ethics investiga-
tions including two connected to criminal charges. There are 55 counts
including identity fraud, theft, aggravated theft, grand theft, money laun-
dering, tampering with records and cocaine possession. 
Debra Cassens Weiss May 12

Attorney General suspended for inappropriate touching at
party
The Indiana Attorney General has been suspended from the practise of
law for 30 days, for touching four women inappropriately during a 2018
party at a bar. The suspension, with automatic reinstatement, found that
the man committed acts of misdemeanour battery at a party. He engaged
in acts against four women – a state representative and three legislative
assistants – that involved various forms of non-consensual and inappro-
priate touching. When a report detailing the allegations became public,
the court said he went a step too far in decrying the allegations against
him in a press release as not only false but vicious. During an ethics

hearing, the man contended that a certain
amount of touching is to be expected at social
gatherings. The court found, however, that his
manner of touching the women was criminal battery. 
Debra Cassens Weiss May 11

Kentucky court allows church services pending appeal 
A court of appeal in Cincinnati allowed a church to host in-person
church services while an appeal of its case is pending. The governor’s
order banned mass gatherings and required closure of all businesses
that were not “life-sustaining”. Churches were not deemed to be life-
sustaining under the governor’s order, except when they provide food,
shelter and social services. The appeals court said the restriction likely
prohibited free exercise of religion in violation of the First and 14th
Amendments and allowed the services pending the appeal as long as
the church followed social distancing and hygiene requirements used
by life-sustaining businesses.
Debra Cassens Weiss May 11

Lawyer suspended for giving client’s business a bad
review disclosing criminal past
A New Jersey lawyer has been suspended from practice for a year –
partly because he disclosed a former client’s criminal past in a negative
review of her massage business. He violated an ethics rule barring the
use of information relating to the representation of a former client to
the client’s disadvantage. He posted the negative review after the client
gave him poor online reviews of his legal services. The lawyer said that he
posted the negative review because “what is good for the goose is good
for the gander”. In his review of the massage business, he mentioned
that the former client was a felon, convicted for fleeing the state with
children, and for shoplifting, saying “hide your wallets well during a
massage”. He also mentioned a drunk driving conviction. In three
other matters, the attorney’s conduct violated ethics rules governing
neglect, diligence, keeping clients informed, delivering client funds or
property and returning client property after representation.
Debra Cassens Weiss May 13

Judge on ethics charges for allowing reality TV show into
courtroom
A Florida judge is facing ethics charges for allowing the producers of
a reality TV show to film actual domestic violence cases in her court-
room. The show featured a man who claimed his girlfriend had
attacked him, a woman allegedly attacked by her mother, a man who
allegedly stalked his girlfriend, and a man accused of threatening to
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kill his brother and niece. The judge gave minimal notice to the liti-
gants that they would be asked to sign waivers in which they agreed
not to sue for defamation, invasion of privacy, infliction of emotional
distress and other torts. Some litigants who did not sign were filmed
nonetheless. In the signed document, the litigants agreed to pay
attorney fees and costs for the show’s producers if any claims were
brought. The judge is said to have lent the prestige of her judicial
office to advance her private interests. 
Debra Cassens Weiss May 12

Two lawyers arrested for alleged plot to kill another attorney
Two lawyers in Waco, Texas, have been arrested on charges of conspiracy
to commit capital murder in an alleged plot to kill another attorney. A
criminal defence lawyer and his female employee are charged with seek-
ing the murder of the woman’s ex-husband, another lawyer, who was
arrested in February on a charge of indecency with a child (he denies the
allegation). The two lawyers allegedly tried to hire a hitman to carry out
the killing but the person turned out to be an undercover police officer
who infiltrated the motor cycle club led by the criminal defence lawyer.
The lawyer offered the officer $300 to buy a gun and instructed him how
to get into the ex-husband’s home in order to kill him.
Debra Cassens Weiss May 27

Big Law firms charge more than $1k per hour for top 
associates
At least three large law firms are charging more than $1 000 per hour
for bankruptcy work by senior associates, some earning as high as $1
125 per hour. One of the firms was previously reported to have with-
drawn a claim for $665 000 attorneys’ fees against the Department of
Justice rather than reveal its billing rates.
Debra Cassens Weiss May 27

Court rules against law requiring payment of fees before
ex-felons can vote
A federal judge has ruled that it is unconstitutional for Florida to
require ex-felons to pay all legal financial obligations stemming from
the felony conviction before being allowed to vote. The condition
was imposed in 2018 when former felons were allowed to vote on
completion of all terms of sentence including parole or probation.
The court said that fees and fines that are imposed to help fund the
criminal justice system amount to a tax. The former felons who fail
to pay them can’t be banned from voting. Nor can they be banned
from voting for failing to pay criminal fines which they can’t afford. 
Debra Cassens Weiss May 26

Judge removed from bench for rape remark
The New Jersey Supreme Court removed from the bench a judge who
asked a woman whether she had tried to close her legs to stop a sexual
assault. The woman was in court to seek a final restraining order
against her alleged assailant. The judge took over questioning after
cross examination by defence counsel, and he asked the woman
whether she had tried to block her body parts, close her legs, call the

police or leave. The Supreme Court said the questions were unwarranted,
inappropriate and discourteous and that no witness, alleged victim, or
litigant should be treated in that way in a court of law. The judge
claimed that the woman was a demoralised witness and he was trying
to get her re-engaged in the hearing; but the record did not support that
excuse. The judge had also ruled in a previous hearing despite knowing
the defendant and his wife since high school, threatened a mother in a
paternity suit with penalties if she did not reveal her address despite her
being scared of the father molesting the daughter, and interceding to
reschedule a guardianship hearing in a matter involving himself, his ex-
wife and his son. According to the court, his acts were not errors of
judgment but flagrant and serious acts of misconduct.
Debra Cassens Weiss May 28

Lawyer suspended for pulling gun on store clerk re social
distancing
A Vermont lawyer had her licence suspended on an interim basis after
she was accused of pulling a gun on a store clerk. She allegedly com-
plained about a sign promoting social distancing and tried to knock it
down. When the clerk asked her to stop, she allegedly pulled out her
gun and pointed it at the clerk. She left the store and was arrested later.
She failed to respond to the disciplinary investigation notices. 
Debra Cassens Weiss May 26

Contract lawyer described as ‘superb advocate’ suspended
for overbilling 
An Iowa lawyer, described as a superb advocate, has been suspended
for one year for overbilling the state public defender for her legal
services and car mileage. She provided services as a contract attorney
and billed the agency for more than 24 hours in a day on 30 different
days according to an audit spanning four years. Her reimbursement
requests for car mileage duplicated trips 147 times. The lawyer told
the state public defender that she dictated her billings to her secre-
tary and that errors could happen when her secretary sent the bills.
She entered a plea bargain on criminal charges and was given a
deferred sentence and ordered to pay nearly $103,000 in restitution.
Debra Cassens Weiss May 19

“I forgot” no excuse for missing oral arguments
A New York lawyer who failed to show up for oral arguments will have
to pay his opponent’s attorney fees for the time wasted at the court-
house. He said that he did not show up because of a mistaken belief, based
on a mistaken memory, about the sequence of events. The attorney had
asked for the oral arguments himself, he had asked for an adjournment of
the date set, which was turned down, and he then forgot how the process
had been arranged. While the court accepted that his failure to appear
was not intentional or malicious, attorneys are required to keep track of
their professional obligations and “I forgot” is not an acceptable excuse.
Debra Cassens Weiss May 20

All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal eReport.

InternationalInternational
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Liverpool Football Club was confirmed as Premier League cham-
pions for the first time in 30 years. At the time of publishing the
Club clinched the title with a record-breaking seven fixtures

remaining. When asked how he felt, manager Jurgen Klopp said,
‘Good! Pretty good. Honestly, it’s still not settled, still not really got it,
but it feels brilliant.’ It wasn’t a given that Manchester City would lose
to Chelsea but, just in case, a plan was put in place so that the players
could be together. Klopp said, ‘Look, so many people would have
deserved to be part of this last night. So many more people than there
were last night. But we had to make decisions. We all had to make
decisions and the decision was everybody
who is at Melwood (the Liverpool
training ground) in the moment
with us every day and got tested
twice can be there, no other
people. So we did it without
families of course, we did it
without the wives as well.
It was just the team and
the staff around, but that
was the minimum that we
had to do. You couldn’t or I
cannot imagine how it
would have been had we been all
alone at home. Yes, with our families but still
kind of alone and not with the players together, how
that would have felt. So it was perfect. It was perfectly
organised. Nobody had a long time to organise it obviously.
We decided to do it after the game against Crystal Palace,
we will give it a try. It was big, a big emotional moment.
The final whistle was a big moment’. This special win will be
celebrated in Liverpool when life returns to a semblance of normality. 

The Times has reported that the UK government plans to bring
in a delivery charge to reduce the environmental damage of
the number of delivery vans on UK roads. Scientific advisers to

the Department for Transport recommended a mandatory charge for all
consumer deliveries from Amazon and other online retailers – similar
to the levy on plastic bags. According to the advisers’ report, on-line
shopping that offers free and next-day delivery services have caused
“unnecessary over-ordering”, such as buying lots of clothes and return-
ing the unwanted ones, free of charge. It said compulsory charges on
shoppers may be needed to “encourage more sustainable behaviour”.

Costa Coffee and Coca-Cola partnered to create a range of cola-
flavoured coffees. The new hot drinks launched in China last
month, and include a cappuccino and a latte. A cold brew ver-

sion will be released there shortly. 

Apassenger on a Swiss Federal train, travelling from St Gallen to
Lucerne, apparently forgot to take their parcel when they got
off. CNN reports that Swiss police are looking for a ‘forgetful

individual’ who left a package of gold bars valued at more than $190 000.
Although the incident occurred last October, and there have been “exten-
sive investigations” according to officials in a statement published in the
local government Lucerne Canton gazette on 2 June, the owner has not
been found. Authorities say the owner has five years to claim the gold. 

While some stores on Fifth Avenue, New York are trying to get
out of their leases, others are taking a hopeful stance, among
them, Saks Fifth Avenue’s flagship store which reopened in

June in, as Vogue commented, a changed New York and a changed world.
The store replaced its boarded-up façade with windows featuring a
“Welcome Back, New York” theme. Inside, every precaution is being

taken – a concierge presented customers who had forgotten their
mask with a non-medical mask, a hand sanitiser station,

ultraviolet lights sanitising escalator railings,
elevators reserved for
seniors and differently
abled guests, surfaces
being sanitised multi-
ple times throughout
the day and decals on
the floor to encourage
social distancing. Saks’
president, Marc
Metrick, says ‘The

future is going to be
about how we connect our

physical experience with our vir-
tual experience. That’s going to be the real push here because there’s no
better customer than the one that shops both online and in store’. 

Law-360 reported that there is a need for a change needed in the
new gig economy in the United States, from both a tax and a
benefit point of view. It comments that the ‘COVID-19 pan-

demic has highlighted the crucial role that self-employed workers play
in providing hailed rides, child care and other on-demand services, but
it has also revived longstanding questions about under-reported income
and the needs of independent contractors traditionally excluded from
federal unemployment benefits’. The congressional tax-writing commit-
tees are to look at proposals that will tighten tax reporting requirements
to ensure that they pay taxes owed and receive benefits promised, par-
ticularly currently by the Coronavirus Aid, Relief and Economic
Security Act (CARES) which was enacted in March. �

Compiled by Myrle Vanderstraeten

The World in June
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The ‘Blue Dress’
T H E  C O N S T I T U T I O N A L  C O U R T  T R U S T

The executions of two anti-apartheid movement cadres by the security
police, Harold Sefola and Phila Ndwandwe, as described at the Truth and
Reconciliation Commission (TRC), inspired Judith Mason to make this
artwork. 

Harold Sefola was electrocuted with two comrades in a field outside
Witbank. As a dying wish he requested to sing ‘Nkosi Sikelel’ iAfrika’,
now part of the national anthem of South Africa. His killer said: “He was
a very brave man who believed strongly in what he was doing.” The bra-
ziers in the one oil painting
stands as a representation of
Sefola’s flame that was forcefully
put out. 

Phila Ndwandwe, an
Umkhonto we Sizwe general,
was shot by security police after
apparently being kept naked
and tortured in an attempt to
make her inform on her com-
rades. It was also believed that
she used a plastic bag to cover
herself and preserve her dignity. 

When the artist heard
Ndwandwe’s story through a
radio newscast, she collected
discarded blue plastic bags and
sewed them into a dress. On the
skirt of the dress she wrote a
poem to Ndwande, writing that
plastic bags everywhere are
memorials to Ndwandwe’s
courage. 

In 2016, a law clerk at the
Constitutional Court, Douglas
Ainslie, was so taken by the
story of Phila Ndwandwe that
he set off on a path to uncover
the story of her murder as docu-

mented in TRC records. He found that there was some reason to doubt
the narrative being told about the artwork, and that there had been testi-
monies that would make it appear that Ndwandwe was not tortured,
didn’t use a plastic bag to fashion panties, nor that she was (as the title of
Mason’s piece portrays) “the woman who kept silent” by refusing to offer
testimony. 

The artist acknowledged that although the ‘facts’ conveyed at the time
of the work’s production have subsequently been called into doubt, the
imagery is not meant to be read literally. Instead, the symbolism is open
to different interpretations. The hyena in the oil paintings symbolise both
the security police but also a psychopomp, a spiritual guide of a person’s
soul. 

The artwork calls upon an emotional reading in order to evoke empa-
thy. Upon production of two additional plastic dresses in 2016 (due to the
original having started to disintegrate) the artist added burn marks on one
of the new dresses, using a magnifying glass, in order to signify the never-
ending task of truth-seeking, as in the work of the Constitutional Court,
adding another layer to the artwork. �

Judith Mason’s ‘The Man Who Sang and the Woman
Who Kept Silent’ (popularly known as the ‘Blue
Dress’), one of the signature works of the

Constitutional Court Art Collection (CCAC), relates to the
telling of stories of trauma, and also to the search for,
and meaning of truth. 

ConstitutionalCourtArtCollection/coverConstitutionalCourtArtCollection/cover

Photographed at Javett-UP by Thania Louw
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Zimbabwe Bible

PlattelandperspectivePlattelandperspective

C A R M E L  R I C K A R D

Sometimes judges are so far out there that readers of their decisions are
completely left behind. Take the case of The Sheriff of Zimbabwe v Manja
and 98 others. It’s a judgment delivered in the high court, Harare earlier
this month. 

That bit about the sheriff taking on ‘98 others’ intrigued me; largely, I
suppose, because of its possible link to Robin Hood. I opened my copy of
the decision and discovered it was an ‘opposed interpleader application’.
But you could have fooled me, for this is precisely how it began:

‘JUSTIFICATION
The Holy Bible Concordance Authorised King James Version, 2013 p

1078 reads in Ecclesiastes 4:09-12’
(I was bemused already: had I misread the ‘98 others’ and the bit about

this being an opposed interpleader application?)
‘9. Two are better than one; because they have a good reward for their labour.
10. For if they call, the one will lift up his fellow: but woe to him who is

alone when he falls; for he has not another to help him up.’

(OK, so maybe this is about 98 people in a retirement home and they
are being urged by the court to help each other?)
‘11. Again, if two lie together, then they have heat: but how can one be

warm alone?’

(At first this sounded as though it was going to be about sex, but then
I thought no, perhaps it’s a seasonal message, because it was delivered
shortly before the winter solstice?)
‘12. And if one prevail against him, two shall withstand him; and a three-

fold cord is not quickly broken.’

By the end of Verse 12 I had almost given up. Maybe the judgment
had been misfiled? Was the judge a part-time preacher – we have such in
South Africa – who had accidentally added his sermon notes where his
judgment would normally be found?

No, the answer lies – and I say this tentatively since the complete
absence of the sheriff and the 98 others thus far had left me uncertain of
my own judgment – in the cryptic next sentence.

Immediately following the line about the threefold cord not being
quickly broken, the judge, Benjamin Chikowero, writes this: ‘I therefore
refer to a number of legal sources as well as illustrations in determining
this interpleader application’.

Good news, I thought, there will be actual pictures and illustrations,
maybe even photographs. Will they be random, I wondered, or of two
lying together and engendering heat, or maybe they will be sad pictures,
illustrating what happens when someone who is all alone falls down and
has no-one to help. 

But there are no pictures, no illustrations. There are some quotes from
other cases – also involving the sheriff, by the way – about proving who
owns goods ‘where someone is found in possession of them’. And we have
this sentence from the judge who is dealing with the 98 others: ‘The road
to proving ownership is not a one-way street.’

A little lower down, there is an intriguing heading, all in capitals:
SALIENT POINTS RELATING TO LITIGATION WHICH ARISES

IN THE PRESENT MATTER
The judge tells readers that he is now planning to refer to two docu-

ments ‘on litigation’ before determining the matter at hand.
‘The first is a “handout” prepared for the 1995 University of Zimbabwe

Faculty of Law final year students by Sheilla Jarvis, the then Practical
Skills Law Lecturer.  

In those days, explains the judge, lecturers often handed out notes in ‘writ-
ten form’. From the ‘document in question’, the judge then quotes as follows:

‘Drafting Court Documents
Writing in all contentious matters – claims or offers in letters, plead-

ings, affidavits or heads of argument – needs the same approach, although
the final form differs according to the role of the document. 

Rickard 

Quotations from the Bible, from written handouts
provided by law teachers in the 1990s and by a
popular gospel musician about the several ways a

traveller could reach Gweru – a reader could be forgiven for
being confused, even led astray, by a recent decision from
the Harare High Court.
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1. Establish as many facts as you can, using your interview
technique and examining all available documents.

2. Decide what is the applicable law or practice, looking at all
possible causes of action of defence you can think of … check
a textbook and any cases on the subject to ensure you do
know all the law.’

The list continues down to point 5, and then has a further heading:
‘Get on with writing:

Make sure you cover each essential point
Ask for everything needed to do what the client wants done,
asap’

And then, several points later, the following: ‘Don’t think
this is too difficult. If you follow this approach, drafting can be
simple.’

The judge then moves on to a story:
‘Mr George Charles Chikumbirike was a reputable

Zimbabwean legal practitioner, notary public and con-
veyancer. 

‘He is now late. On 25 May 1989 he presented a seven-page paper at
the Law Society of Zimbabwe Winter Law School at a venue not dis-
closed on the face of the paper itself. I will liberally quote from the docu-
ment, which is headed “THE TECHNIQUE OF LITIGATION”.’

And then the judge keeps to his word, with liberal quotes from the
document, starting with this one:

‘The young lawyer these days qualifies after leaving University with an
LLB degree (these days labelled honours as if there is some magic in that
caption.) He is no longer required to serve his articles of clerkship like
some of the grey hairs in this room were wont to be. THIS IS WHERE
THE PROBLEM STARTS. He is then launched upon the world, theoret-
ically qualified to appear in any court and tribunal in the land, perhaps to
plead for the life of an accused person whose funds do not cover such tri-
fles as his defence on a murder charge. This is serious business.’

Much follows including bitter experience being one of the best teach-
ers, though it ‘is apt to leave in its wake a trail of destruction or a clutch
of ghosts that ever and anon will return to haunt their creator.’

It culminated, for me, with another interesting word of advice from
the liberal quotes:

‘NEVER MAKE A MISTAKE. Accountants may make mistakes; our
bookkeepers always do – and add up their figures again. Doctors may
make mistakes and either rely on nature or call in a specialist. The mis-
takes of these professional men are their own and normally reversible. But
you as a lawyer must know that you are faced with an adversary who will
seize on any mistake and may not allow it to be reversed. I do not refer
here to technical mistakes, but to such tactical blunders as calling the
wrong witness or not calling the right witness. It is well known that no-
one is perfect, what is not so well known is that the lawyer cannot afford
to be less than perfect. … It is necessary to have as a principle, as a
motto, this: You should approach every case as though it is your first and

if not handled properly, it
may be your last.

‘In your desire to learn
the techniques of litigation,
be not in haste. Legal practice
requires not only perseverance,
conscientiousness but patience as
well …. The practice of law
requires the consideration of a

problem from many angles, from every
angle, and indeed from angles that Euclid

never imagined.’
At this point, the judge inserts

another heading – THE FACTS –
from which I gathered that
perhaps he was about to get
down to the 98 others. 

Indeed, he mentioned that the
case was about a mining company that had been ordered to rein-

state 99 employees without loss of salary or benefits. But, having considered
the facts and the legal issues raised, he posed another question: had the
claimant proved its case on a balance of probabilities? In answering, he
noted how, ‘in encouraging pupils to think outside the box, teachers would
sometimes say, even after John had answered a question: “Yes, there are
many ways of killing a cat, Mary what is the answer?”’

‘The route does not always matter. What is important is a safe journey.
For example, it is a fact notorious for judicial notice to be taken of that peo-
ple in most African countries would, if travelling by air, have to board a
plane to London or Paris first before connecting to a flight back to their
African destinations. That does not make London or Paris the destination.’

Next come the Shona lyrics of a song made popular by gospel musi-
cian Olivia Charamba and The Fishers of Men, to the effect that a trav-
eller may choose the route to a destination. This principle is illustrated in
the song with reference to a traveller being able to each Gweru via
Mashonaland East or Mashonaland West. 

As to the handling of this case, the judge’s conclusion was that the lawyers
got it all wrong. They should have ‘fully researched the law relating to inter-
pleader matters’, which was both simple and readily available in decided
cases, some of which he had referenced in the course of his judgment. 

The two sets of legal practitioners representing the judgment creditors
in this case ‘should clearly have done better,’ he concluded. 

On the question of costs, the claim at the heart of the matter ‘should
never have been opposed’.

‘I add that considering the judgment creditors were a staggering 99 per-
sons’ – at last, another reference to the ‘98 others’ – ‘the importance of the
matter, its effect on them and the monetary value of the arbitral award, a
thorough job needed to be done to advance their interests rather than
exposing them to further unwarranted financial prejudice in the form of
legal fees and costs.’ Given these concerns, ‘I do not order punitive costs.
The fault in defending the claim, as I have found, lies elsewhere.’ �

Rickard is among the foremost of South African legal journalists; 
she is a regular columnist in without prejudice.

PlattelandperspectivePlattelandperspective
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Waste disposal sites that predate the
Environmental Conservation Act 

Factual background
ArcelorMittal (AMSA) is one of South Africa’s oldest and leading steel
manufacturers. It manufactures various steel products including rods, billets
and reinforcing bars. The subject matter of this judgment relates to its
operations in Newcastle. In its manufacturing process, a by-product called
Basic Oxygen Furnace slag (BOF slag) is generated and formed through
the conversion of liquid iron, from the blast furnace, into steel in a basic
oxygen furnace. At the Newcastle operations, the BOF slag is temporarily
stockpiled, crushed and screened for delivery to third parties for use as
either lime in the agricultural sector for soil conditioning or as an aggre-
gate in road construction and rehabilitation. The ‘reclaimed slag’ is tem-
porarily deposited into the BOF slag disposal site (BOFSDS) for storage
since it cannot be immediately sold to third parties as a secondary product.
AMSA derives commercial value from the sale of the BOF slag to third
parties, which generates a revenue of approximately R1 million a month.

In February 2013, the Environmental Management Inspectors (EMIs)
from the Department of Water Affairs conducted a ‘second follow-up
inspection’ of AMSA’s Newcastle operations to determine whether it
complied with the ‘newly issued and applicable permits/licences/authori-
sations’ for the site. This inspection was followed by a notice in terms of
s31H of the National Environmental Management Act 107 (NEMA)
which, amongst other things, gives the EMIs discretionary powers to
request environmental information during an inspection.

Following the notice in terms of s31H, several exchanges occurred
between the Department and AMSA. These culminated in the issuance
of a pre-compliance notice and pre-directive on 23 July 2014 (pre-
enforcement actions) by the Deputy Director General (DDG). These
were followed by further representations from AMSA on 22 September
2014 and 5 December 2014. A meeting between the representatives of
AMSA and the Department concluded with further representations by
AMSA on 21 September 2015. AMSA’s representations had a single
objective and that was to deter the Department from issuing a compli-

ance notice and directive (enforcement action) as set out in the pre-
enforcement actions. All these exchanges came to naught and, on 7
December 2015, the DDG issued a combined enforcement action in
terms of s31L and 28(4)5 of the NEMA respectively. The crux of the
enforcement action is that the DDG directed AMSA to cease the disposal

of waste into the BOFSDS immedi-
ately, and to cease the sale of slag to
third parties until proof had been
obtained that the said third parties
were in possession of a Waste
Management Licence (WML).
Further, the DDG drew AMSA’s
attention to the provisions of
ss20(b) and 67(1)(a) of the
National Environmental
Management Waste Act
(NEMWA) which creates an
offence for anyone who com-
mences, undertakes or conducts a
waste management activity without
a WML issued in respect of that
activity. It is very important to

note that the DDG was at all material times mindful that the BOFSDS
had been in operation since the 1970s but issued the enforcement
action nevertheless (emphasis added).

Aggrieved by the dismissal of its appeal against the enforcement
action, AMSA approached the high court and successfully sought to set
aside the enforcement action on the basis that the Minister was materially
flawed or influenced by an error of law or fact’ in the dismissal, and that
AMSA did not require a WML for its BOFSDS as it existed before the
commencement of the then Environmental Conservation Act (ECA)
and the NEMWA.

Following the high court judgment, the authorities appealed to the
SCA, which was requested to answer the following questions:

Whether the DDG acted within the confines of his statutory powers
in issuing the enforcement action to AMSA;
Whether the Minister correctly dismissed AMSA’s appeal against the
enforcement action; 
Whether the issuing of a WML for the decommissioning of the BOFS-
DS trumped the pre-existing lawful operation of a waste facility that took
place before the commencement of the NEMWA and the then ECA; 
Whether AMSA was subject to the prescripts of the then ECA, the
NEMA and the NEMWA, even if it commenced with its Newcastle

On 17 April, the Supreme Court of Appeal deliv-
ered an interesting judgment in Minister of
Environmental Affairs and Another v ArcelorMittal

South Africa Limited (342/2019) [2020] ZASCA 40 (17
April 2020) regarding the evolution of the waste manage-
ment legal framework. What are the legal repercussions of
the judgment?

EnvironmentallawEnvironmentallaw

M A D O D A  K O T I

Koti



July 2020 31

operations long before the enactment of these Acts;
Whether AMSA was required to obtain WMLs under the NEMWA
for its activities in respect of its old BOFSDS undertaken since the
1970s, before the commencement of the then ECA, the NEMA and
the NEMWA?

After an extensive legal analysis of the evolution of the waste manage-
ment legal framework, and the definition of waste and recyling contem-
plated in NEMWA, the SCA answered all the questions in the negative
and, therefore, in my view correctly dismissed the appeal. 

Implications of the judgment 
To understand the implications, it is imperative to set out the salient
transitional legal provisions pertinent to the judgment.

Prior to the enactment of NEMWA, waste management was regulated
by the then ECA, s20 of which required a permit for the operation of a
waste disposal facility.  However, it is important to mention that the then
ECA only commenced on 9 June 1989 and, for that reason, did not retro-
spectively regulate waste management or waste disposal facilities which
were established and had operated since the 1970s.

With effect from 1 July 2009, NEMWA repealed and replaced s20 of
the then ECA. Section 80(4) of NEMWA provides that a person operat-
ing a waste disposal facility established before the coming into effect of
the then ECA, and which was operational on 1 July 2009, may continue

to operate the waste disposal facility until such time the Minister called
upon that person to apply for a WML in terms of s82 of NEMWA. Save
for the draft notice promulgated under GG42380 of GN 541 of 5 April
2019, there is currently no notice giving effect to s82 of NEMWA and,
therefore, s80(4) applies to waste disposal facilities that predate the then
ECA. However, it is imperative that industries keep abreast of the legal
developments pertaining to the notice mentioned, since it will have seri-
ous legal repercussions including, among others, the application for a
WML for existing waste management activities, and approval or rejection
of such applications.

The net effect of the judgment is that it confirms the legitimacy of a
waste disposal site which operated lawfully before commencement of the
then ECA and NEMWA and that the issuing of a decommissioning
WML for such a waste disposal site doesn’t trump what already existed.
Further, it clarifies the evolution of the waste management legal frame-
work and confirms that s82 of NEMWA is the only statutory mechanism
that can be utilised to require a WML application for a waste disposal site
that predates the then ECA and the NEMWA.    

Finally, given the reputational and financial risks associated with the
enforcement actions, it will be prudent for authorities to always be mind-
ful of the transitional arrangements contemplated in the waste manage-
ment legal framework whenever invoking enforcement actions. �

Koti writes in his personal capacity.
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“Equitable Jurisdiction”– the Pension Fund Adjudicator
cannot make orders disregarding statutory provisions 

M I C H E L L E  D A V I D  A N D  A M I N A  Y U D A

The concept of ‘equitable jurisdiction’ has been the subject of a recent
determination by the Financial Services Tribunal. The Tribunal made it
clear that the exercise of equitable jurisdiction has parameters and cannot

be haphazardly applied. More specif-
ically, it can only be used in appro-
priate cases such as those where the
positive law is absent or ambiguous
and regard must always be had to
the provisions of the prevailing law
and legislation.

In The Municipality Gratuity
Fund v West Rand District
Municipality and the Pension Funds
Adjudicator, the West Rand
Municipality, a participating
employer in the Municipality
Gratuity Fund, had not made pay-
ment of contributions within the
prescribed period. As a result,
interest accrued in terms of

s13A(7) of the Pension Funds Act, 1956 (the PFA). The
Municipality’s failure to pay the arrear interest led to the complaint to
the Adjudicator. The Fund requested a determination for payment of
the outstanding amount plus interest, presumably as provided for under
s30N of the PFA.

The Adjudicator, exercising her equitable jurisdiction, directed the
Fund (and not the Municipality) to conclude a settlement agreement
with the Municipality in which the parties should agree on another lower
(non-statutory) rate or amount of interest. This order was made despite
s13A(7) providing that interest at a prescribed rate is payable on overdue
amounts.

The Tribunal found that the manner in which the Adjudicator exer-
cised her equitable jurisdiction in this case was problematic for three
main reasons: 

a) The Adjudicator, in purporting to exercise equitable jurisdiction,
overrode the statute:

i) The Adjudicator may exercise equitable jurisdiction in an appropri-
ate case but must have regard to the provisions of the PFA. An equi-
table jurisdiction cannot override a statute and the statute in this
case sets the obligation to pay interest.
ii) It is not appropriate to use an equitable jurisdiction and disre-

gard the mandatory terms of a statute.
b) There was no clear “principle” of equity applied by the Adjudicator

and the determination could not stand because the Adjudicator
failed to articulate whether the principle applied:
i) is that local authorities in distress are not bound by the PFA, or

whether it applies to all other bodies in distress such as state-
owned entities and, say, companies under business administra-
tion.

ii) only applied to the interest provision in s13A(7) or whether it
extended to the contribution provision in s13A(1).

iii) permitted non-compliance with provisions of the PFA which
are criminalised, to be
negotiable on an adminis-
trative level and capable of
settlement between the
parties; and

(c)  The determination was inca-
pable of enforcement because
the Fund was instructed to set-
tle with the Municipality but
there was no deadlock-breaking
mechanism if they could not
agree.  

The matter was referred back to
the Adjudicator for reconsideration.

It is likely that we will see more
determinations which apply the
principle of equitable jurisdiction. The Tribunal’s decision will make it
easier for the Adjudicator and the industry to understand the limits when
applying principles of equity. �

David is a Director and Yuda an Associate with Norton Rose Fulbright
(South Africa).

Since 1 April 2019, the Pension Funds Adjudicator
has been empowered to apply the principles of
equity in dealing with complaints. The concept of

an equity jurisdiction has raised concerns in the indus-
try due to its discretionary nature. 

Yuda 

David

PensionlawPensionlaw
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Searching for nuggets
S T E V E N  J  M U S H E T

But how does this apply to a legal practitioner? The case of Joel Makubalo
is a story worth telling. It is a story where I believe “the gold standard”
really comes to life.

Joel was a hardworking individual who purchased a property for his family.
A story not too dissimilar to that of many South Africans. Nedbank mort-
gaged the property. For many years Joel regularly paid his monthly bond, until
suddenly, in 2012, he was left unemployed. Once unemployed, the inevitable
consequence occurred – a recurring failure to make the payment on the mort-
gage bond, a letter of demand and decision taken by Nedbank on 22
September 2012 for the accelerated debt. The judgment was for the amount
of R30 556.30 as well as interest and costs. The judgment also declared the
property specially executable. The date for sale in execution was scheduled for
5 December 2014 at 10:00. The outstanding debt as at 5 December 2014
amounted to R39 249.03. Mere minutes before the planned 10:00 start time,
Joel was able to lobby R43 000.00 and made the payment directly to
Nedbank. Proof of payment was sent through to Nedbank’s attorneys, but
they steadfastly refused to call off the sale in execution. 

The sale in execution was followed through and the property sold to a
third party for R271 000.00. Without having taken ownership of the
property, the third party then on-sold it to a fourth party who purchased
it through a mortgage bond granted by ABSA bank. 

Emotional, frustrated and angry, Joel saught recourse from the courts.
The case came before the court as Makubalo and Another v Nedcor Ltd and
Others 153/2016 [2017] ZANWHC 45 (29 June 2017). 

The North West High Court, per Hendriks J, was tasked to determine
two main issues under s129(3) and (4) of the National Credit Act, 2008.
The first question was whether Joel made payment of all overdue
amounts, including reasonable default charges and reasonable costs of
enforcing the agreement? Secondly, whether execution proceedings in
terms of any court order was completed?

Section 129(3)(a) of the Act provides that “at any time before the
credit provider has cancelled the agreement reinstate a credit agreement
that is in default by paying to the credit provider all amounts that are
overdue, together with the credit provider’s permitted default charges and
reasonable costs of enforcing the agreement up to the time of reinstate-
ment”. It was common cause that Joel paid R43 000.00 a few minutes
before 10:00. It was also common cause that a statement from Nedbank
reflected an amount of R39 249.03 outstanding as at 1 December 2014.
The statement indicated the amounts levied for legal costs as well as
interest up to and including 1 December 2014. In concluding that Joel
made payment of all outstanding amounts, including default charges and
reasonable costs of enforcement,
the court referenced the decision of
Nkata v Firstrand Bank Ltd 2016 (4)
SA 257 (CC) at paragraphs 121 –
123. The Constitutional Court held
that default charges and reasonable
costs of enforcement are only those
amounts which have been agreed
between the parties, or the amounts
which have been taxed. As none of
the amounts claimed by Nedbank
was either agreed or taxed, Hendriks J
found that Joel made payment of all
costs required to reinstate the credit
agreement. 

Joel, at this point, crossed one of
the two hurdles that prevented him
from regaining his property. 

The second, and in my view, more poignant question which the court was
to consider was whether execution proceedings in terms of a court order were
already concluded? The argument made by Nedbank was that the proverbial
“fall of the hammer”, being the commencement of the sale in execution on 5
December 2014, was the last moment for repentance and the reinstating of
the credit agreement. Nedbank argued that it was at this time that the rights
to the property were given to the purchaser, subject to the auction conditions
being met. They stated that the purchaser paid the required 10% deposit for
the auction and further secured the property by paying the full price on 19
January 2015. Nedbank contended that, in light of these circumstances, exe-
cution of the order had occurred on 5 December 2014 and, therefore, s123(4)
constituted a bar to the recovery of the property. 

As Nkata had already been delivered, this was the obvious starting
point. At paragraph 131 of the judgment, the Constitutional Court held
that “[t]he High Court was correct that the barrier to a revival of the
credit agreement applies only when proceeds from a sale in execution

“The Gold Standard” refers to a monetary
system where a country’s currency is
directly linked to gold. For 5000 years,

gold’s combination of lustre, malleability, density and
scarcity has captivated humankind like no other metal. To
mine gold, one often has to brave the deepest trenches of
this earth. Colloquially, “the gold standard” refers to an
item or thing which is benchmarked for the highest quality.
Yet, the value of gold is derived once it has been mined
and later refined. I would speculate that this arduous
process is one key to gold’s inherent value. 

Mushet
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have been realised.” But what does “proceeds from a sale in execution
have been realised” mean in the legal context? Is it at the “fall of the
hammer” as contended by Nedbank? Is it when the sale price is paid into
the trust account of an attorney? Or is it when the money is paid over to
the seller? These critical questions were unanswered by the Constitutional
Court, albeit they approved the principle. What the Court left us with is
an open remark supporting ratio decidendi of the High Court, per Rogers J.
It was then that I went digging! 

I perused the history of the Nkata decision, starting with the decision
in the Western Cape. This was followed by a perusal of the Supreme
Court of Appeal decision. Ultimately, I revisited the decision of the
Constitutional Court. Upon exhaustive analysis of the judgment, it
became obvious that the Constitutional Court gave clear credence and
approval to the ratio decidendi of the high court. What this means is that
although the Constitutional Court never expressly considered when the
requirement, “proceeds from a sale in execution have been realised”, has
been fulfilled, they gave just as much authority to the ratio of Rogers J by
expressly agreeing with his findings. Read together; these judgments carry
the weight of the Constitutional Court, not that of the high court alone. 

Having already perused the high court decision, I realised that Rogers J
not only deals with factual findings but undertook a thorough investiga-
tion of the common law principles too. It was then that the deep digging
paid off, and paragraph 53 of the high court decision in Nkata came to
life. Here, Rogers J specifically deals with what “execution” entails. The
court held that “[t]he judgment is only actually ‘executed’ when money is
raised pursuant to a sale of attached property and paid to the judgment
creditor”. The Constitutional Court approved this specific quotation and,
therefore, carried with it binding authority. 

Factually, the ratio of the high court would mean that execution for

Joel would have occurred upon transfer of the
property as this was the time when the money
would have been paid over to Nedbank. On 19
January 2015, the third-party purchaser only
paid the money to the Sheriff, not the judg-
ment creditor. Further, it was common cause
that transfer occurred on 26 March 2015,
almost four months after Joel had a credit bal-
ance on his account. Considering all these
principles, the North West High Court held
that s123(4) is no bar to the reinstatement of
the credit agreement. The court set aside the
sale in execution along with all the proce-
dural steps which followed. As a matter of
law, this decision highlights the legislature

and courts continual effort to grant a con-
sumer an opportunity until the very last
minute to reinstate their credit agreement.
During these uncertain times, this may bring
some form of peace. 

The effect of the court’s finding is that Joel
was able to reclaim his home. At first glance, this might

seem trivial to some practitioners, but here you have a single individual
willing to take on a corporate entity in pursuit of justice. This, in my view,
is one of the founding principles of law – social justice. David does some-
times beat Goliath. 

So how does this relate to gold? Gold, by its nature, means effort and
tenacity are required to mine it. It requires a deeper excursion into very
long mine shafts to uncover the nuggets of gold desired throughout the
world. Similarly, the legal profession requires more than a surface level
perusal and consideration of case law. It requires us, as legal practitioners,
to delve into the sometimes murky water of case law and extract those
one or two sentences in an old case to bring justice to our clients. I had to
read, and re-read, the Western Cape High Court decision in Nkata multi-
ple times before that one sentence caught my attention. That one sen-
tence was the deciding factor in whether or not my client would be suc-
cessful. Put differently; I was digging deeper than the Constitutional
Court to find justice. All too often, a judgment that comes close to what
you require will suffice, supplemented by a little argument to be successful
in court. I would plead that legal practitioners dig into understanding not
only the ratio decidendi of a case but the very views and arguments which
are either accepted or rejected by a court. Often, nuggets of wisdom are
found in only one or two sentences in a case. These nuggets provide the
clarity practitioners need to fight their clients’ battles. 

Taking time to search, peruse and understand the mindset of a judge in a
particular matter will lead to a student of the law being benchmarked as the
“gold standard” within his or her profession; able to discern surface-level
arguments from those which carry weight, authority and persuasive force. 

This article was not meant to be an exposition or debate on the Act or
its provisions. Instead, this article is intended to encourage practitioners
to become scholars of the law once again. �

Advocate Machet is a member of The Maisels Group.
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Forensic practitioners will play key role in recovery
of South African economy post COVID-19
J O H A N  V A N  D E R  W A L T

Prior to lockdown, the country
faced huge demand for the services
of skilled and competent forensic
practitioners – those with the tech-
nology, legal and accounting skills
and capabilities to conduct large
and complex forensic investigations
– to build cases against those who
had misappropriated funds in both
the private and public sector. As
headlines in the daily news attest,
economic crimes hit record highs in
2019, with fraud, misappropriation
of assets and cybercrime costing the
state and South African economy
billions of rand in lost revenues. 

Despite the country’s score in the 2019 Corruption Perceptions Index
(released by global civil society organisation, Transparency International)
improving marginally from 43 to 44 out of a potential 100 during 2019,
the country still ranks among countries that are perceived to have a seri-
ous corruption problem. 

Now, with COVID-19 looming over the global economy, if South
Africa is to attract the necessary capital to put the country’s economy
back on a growth path, it will need to reassure investors that government
is serious about combatting corruption and that the private sector adheres
to the highest standards of governance. Much of that depends on visible
improvements, such as successfully prosecuting criminal cases of fraud and
corruption, to win the trust of the public and investors alike. 

Supporting optimal outcomes from liquidations
In the weeks and months to come, liquidations are expected to increase
steadily, with many small, medium and large companies, and as individu-
als, failing to survive the fallout from COVID-19. If, as expected, a record
number of companies file for insolvency, the knock-on effect will ripple

through South Africa’s economy, especially in sectors such as aviation,
tourism, retail and manufacturing.

But, while the downfall of these companies’ may have been hastened
by the economic disruption caused by the pandemic, there may also be
several other underlying factors such as pre-existing fraud or mismanage-
ment which could have triggered the financial difficulties. Since a liq-
uidator has a duty to realise all the assets of a company, it is essential that
they determine whether there are outstanding claims to be made, and to
determine whether financial irregularities had any role to play. 

In these instances, forensic practitioners will work side-by-side with
liquidators to identify the causes of insolvency and whether individual
role players are responsible, to recognise all assets capable of being
realised, bringing specialist legal, accounting and technological skills to
the table to facilitate the optimum outcome for all stakeholders con-
cerned. 

Contributing to successful restructuring and business rescue
For companies that remain viable, despite the difficult trading conditions,
business rescue or restructuring may provide an alternative to permanent
closure, but much depends on the ability of the appointed business res-
cuer to turn the business around. To do this, a fuller picture of the finan-
cial health of a company is required. Forensic specialists can provide a
deep dive due diligence, with insights for multiple parties, including credi-
tors, financial institutions and management in a business rescue situation,
helping to guide the dimensions of a restructuring package and strategic
plan to help nurture an ailing company back to health.

Regaining public trust for state-owned entities and govern-
ment departments
Now more than ever, government cannot afford to lose money because of
corruption. The abuse of entrusted power for personal or private gain
means public resources are misused by officials for self-enrichment and yet
many corruption cases remain unresolved, with just a handful of prosecu-
tions to date. 

Prior to lockdown, South Africa already faced serious weaknesses in
financial management at national and provincial government levels.
According to the latest available Public Finance Management Act
(PFMA) consolidated general reports, the country reported R62,60 bil-
lion in irregular expenditure in 2018-2019 alone. This is likely far less
than the actual amount, as the office of the Auditor General could not
audit an additional R2,33 billion worth of contracts due to missing or
incomplete information.

Corruption Watch also reports that, of the 3 694 whistleblower reports
it received during 2019, 29% were at national government level, 26%

With numerous sectors experiencing financial
distress, and companies and individuals fac-
ing the increased likelihood of insolvency as

a result of the economic disruption caused by COVID-19,
forensic practitioners will play a key role in supporting
South Africa’s economic recovery.

Financiallaw/COVID-19Financiallaw/COVID-19
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local government and 20% at provincial level. A fifth of the reports
pointed a finger at the private sector. The prominent forms of alleged cor-
ruption were bribery (17%), procurement corruption (16%) and misman-
agement of funds (15%). These various forms of corruption related princi-
pally to the provision of basic services.    

Apart from legacy corruption cases, the state continues to investigate
numerous ongoing and new instances of corruption across state entities
and departments. Forensic practitioners help to deal not only with past
cases, they set precedent for the future, helping to formulate the guide-
lines to ensure state departments allocate resources efficiently, and that
the misappropriation of state funds is curtailed. However, in order to pre-
vent state funds from being expensed on duplicated internal investiga-
tions and commissions of enquiry, the capabilities and capacity of forensic
practitioners must be thoroughly assessed to ensure that funds spent on
forensic investigations are able to result in actionable outcomes – with
good prospects of successful prosecution. 

Attracting Equity and other investors 
To kickstart the economy, attracting investment from both international
and domestic sources remains key. In a recent FTI Consulting survey,
Private Equity Investors reported that there was a sense of optimism
around opportunities that would arise out of this crisis, but that investors
will adjust their risk planning and due diligence processes in future by
conducting more extreme disruptive scenario testing.

Forensic specialists can provide the deep skills required to help poten-
tial investors to investigate potential targets thoroughly. This will assist

them to evaluate new investments, including the types and level of due
diligence applied, and identify potential risks across different sectors. 

Combatting fraud and white collar crime
Exacerbated by tightening the provision of credit, the sombre GDP growth
outlook, increased unemployment and general lack of liquidity, South
Africa is likely to see increased white-collar criminal activity in the form of
fraud and, potentially, money laundering post COVID-19. As part of their
risk management strategies, companies will need to ensure that they not
only have the correct fraud risk management tools in place, but that they
act on their fiduciary duty to their stakeholders to investigate instances of
fraud properly and to present prosecutable cases for remediation. 

Ensuring that the forensic specialists they appoint have the requisite
skills, capabilities and capacity to deliver a watertight case is essential,
given the limited barriers to entry to the forensic market, resulting in a
plethora of small practices operating in the market. 

As South Africa focuses on the difficult task of reversing the down-
ward economic trajectory, both public and private institutions should
view the specialist skills of forensic practitioners, not only as a tool to
investigate once a financial crime has been committed, but as an essential
part of the country’s recovery plan, preventing unnecessary leakage from
an already stressed financial system, and improving efficiencies in a post-
COVID-19 reality. �

Van Der Walt is Senior Managing Director, Forensic and Litigation at
FTI Consulting (South Africa).

Trends that continue to influence 
finance deals in Africa 
P I E T E R  V A N  W E L Z E N

As I mentioned in the first part of this article, the trend towards sustainability
will certainly continue post COVID-19. Thus, South African lawyers with
knowledge of particular countries could play an important role in developing the
related financing structures for the African markets, including those that support
sustainable development, which I discussed in the first part of this article.

The strong presence of South African financial institutions in Africa,
and their experiences in doing business on the continent, can support this
role. Some of my experiences when dealing with transactions in
Lusophone Africa are described below.

Local knowledge of the investment climate
The official language in these countries is Portuguese, and it is often

Part 2
Understanding of country situations crucial in
Lusophone Africa for successful deal-making  

Alongside a European-based structured finance
practice, a considerable part of the practice at
my previous firm was devoted to financing

transactions in Africa, more particularly in Lusophone
countries such as Angola, Cabo Verde, Guinea Bissau,
Mozambique and São Tome e Principe (STP). 

Financiallaw/COVID-19/AfricaFinanciallaw/COVID-19/Africa
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the only language for business transactions. While English can some-
times be used in Mozambique, in both Angola and STP, Portuguese is
often the only option. The countries are also quite different in terms of
population, geography, economic development, and legal environment.
As a result, work done in
Mozambique cannot be transferred
on a ‘cut and paste’ basis to
Angola, simply because both con-
duct business in Portuguese. 

Clients may find it difficult to
develop a view about the invest-
ment climate in these countries,
or find information about poten-
tial partners or counterparties,
due to the lack of easily accessible
and up to date information.
Often, official information is only
published in Portuguese, which
means that very little news is
picked up by the international
press. Where official websites
have English language pages, the information is frequently outdated.
Colonial-era bureaucracy pervades, requiring a great deal of paperwork
and translation. This can be costly – it is important for parties to
know this because these costs are often incurred in the initial phase of
a transaction.

Local laws
The legal systems of all the Lusophone countries are based on
Portuguese laws and, in some cases, the colonial laws are still applica-
ble. After the countries’ decolonisation in the mid-1970s, they all
experienced a one-party system for some time, which generally
changed in the early 1990s to more liberal regimes. Since 2000, many
new laws have been prepared with the assistance of foreign consultants
(often from Portugal or Brazil) to deal with specific topics like financial
crime, investment laws, regulation of particular sectors such as the oil
and gas industry, financial services, tourism and taxation. 

New laws are often prepared without considering the surrounding
legal context and occasionally lack the secondary regulations that are
supposed to implement provisions in more detail. A further complica-
tion is that there is limited or no access to preparatory materials, and
the regulations normally do not contain recitals or other explanations
that could help with interpreting the rules. There is also no tradition of
publishing or annotating judicial decisions.

In some cases, laws have been formally adopted, but cannot be
applied in practise due to a lack of funding or infrastructure. In addi-
tion, deadlines in rules that apply to approvals are frequently not
observed by the authorities concerned. 

Local lawyers
This situation also complicates the role of local lawyers. Of course,
there are areas where the law is clear but, when dealing with more

complicated transactions, it may be difficult to get conclusive answers
for the reasons already mentioned. Also, it is not always possible for
lawyers to access all applicable legislation. As a result, questions arise
as to which rules apply, or what they mean in a particular context.  It
is, therefore, important that the lawyer not only has access to the
applicable laws but can also comment on to how they are applied in
practise. For a client, it is of little use to have advice in the form of a
summarised translation of a piece of legislation that is not applied in
accordance with its wording. 

In Angola, in particular, the legal community is not stable and
younger lawyers regularly move between firms, or between the govern-
ment and commercial companies. One should also keep in mind that
lawyers in government service are allowed to practise simultaneously
with law firms on a part-time basis. This can result in complicated con-
flicts of interest and raises ethical questions. In the smaller countries, it
may also be useful to check whether the local lawyer with whom the
client intends working has political affiliations or ambitions. Having
selected a lawyer who ends up on the wrong side of government could
be detrimental to the client’s transaction. 

Counterparties
Unless the client deals with well-known counterparties (which can be
difficult to ascertain because of the lack of publicly available informa-
tion), it is also useful to know how much due diligence the clients have
done to determine their suitability. 

This is not only a question of trust, but also to ascertain that, for
example, the counterparty’s shareholders are not politically exposed
persons, as a result of which there will be compliance issues. Clients
sometimes do not fully understand the role or connections of their
counterparties and the impact this can have on their negotiation posi-
tion. It can happen that the power of the regulatory authorities is used
to improve the counterparty’s transaction terms. 

Where foreign bank accounts are to be opened as part of the trans-
action, it may be useful to check in advance that the identity of the
account holders, or their county of residence, will not cause issues.
Recently a bank that structured and executed a transaction discovered
that, for compliance purposes, it could not open accounts for compa-
nies with links to a particular country. 

In conclusion, we can expect that the current pandemic will create
an even greater focus on sustainable development. This also implies
that financing the related activities will require a better understanding
of the local context (including the legal environment) in which such
activities take place, in order to assess the activities’ impact, and the
legal and other risks that may be involved. Therefore, local contacts
and knowledge of the legal environment are essential. 

South African lawyers, applying their networks as well as their own
and their clients’ experience, could play an important role in structur-
ing financing transactions that support sustainable development in
these countries, if they keep these points in mind. �

Van Welzen is a Senior Consultant: Banking and Regulatory practice –
Financial Markets (Africa), with CMS (South Africa).

Van Welzen 
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A COVID-19 health check for the Wills Act
J O H A N N  J A C O B S

While the exact rules for the execution of wills vary from jurisdiction to
jurisdiction, the pandemic confronted all with the very same problem:
complying with rules of formality while adhering to lockdown restrictions.
Some jurisdictions were quick and decisive in dealing with the issue,
promulgating interim legislation and granting concessions to relax the
requirements in respect of signing. No such steps were taken by the South
African legislature.

Despite the restrictions of movement placed on individuals, and the
precautions implemented by individuals, most testators and practitioners
have, with the benefit of technology, been able to give and take instruc-
tions, and even prepare and produce wills. However, the execution of the
wills; colloquially referred to as the “signing” of the will, has presented a
greater obstacle.

The requirements for a will to be valid
Although the Wills Act (7 of 1953) does not define a will, it is clear from
the legislation that wills require signatures. As such, wills are confined to
the written form. It follows that a would-be testator cannot – in these or
any circumstances – choose to rather produce an audio or video recording
evidencing his testamentary wishes. 

The minimum requirements to ensure the validity of the document are
set out in s2(1) of the Wills Act as amended. These requirements ensure
the authenticity of the document and safeguard against undue influence
or fraud. In our law, in brief, the will must be signed by the testator in the
presence of two individuals who, in turn, must sign the document in each
other’s, and the testator’s presence. The signing is proof of their witness-
ing the event. And here lies the heart of the problem: would-be testators
may find it difficult, if not impossible, to safely be in the presence of indi-
viduals outside the circle of their immediate family during the lockdown.
To complicate matters, family members may not be suitable witnesses,
because s4A of the Wills Act determines that a beneficiary is disqualified
from benefiting from a will if they signed it as a witness. 

Importantly, as mentioned above, the Wills Act requires the three parties
(that is, the testator and the two witnesses) to be in each other’s presence.

While the word presence is not defined in the Wills Act, it is considered to
mean that the relevant persons must see or be able to see the other sign. 

Having some bearing on this discussion is the fact that a testator cannot
get around a will’s necessary formalities by relying on email or the like, as
wills are specifically excluded from the ambit of the Electronic
Communications and Transactions
Act (25 of 2002). For simplicity’s
sake this article will not deal with
the possibility of the testator
acknowledging his signature nor the
possibility of him signing by making
a mark or someone signing on his
behalf, provided for in the Wills Act.

Proposed solutions
Since the onset of lockdowns,
numerous articles have appeared,
both locally and internationally,
proposing various solutions to the
problem of finding two witnesses
(who are not named as beneficiar-
ies) to be in the would-be testator’s
presence, while at the same time not taking health risks or breaching
promulgated restrictions. These solutions (many quite creative and
detailed) can be divided into three approaches.

Real world (physical) solutions
These options consist of variations of a plan where the participants are
spaced far enough apart to comply with health concerns and regulations,
but close enough to be able to see each other sign the document. A
refinement of the plan introduces an artificial barrier between the parties,
thereby further limiting physical presence (vulnerability) while not com-
promising visual sight. A further precaution is to stagger the signing
events into three different stages to prevent contamination. While pre-
cautions can be taken by using separate pens, the same document must be
signed by all the parties, as our law does not make provision for counter-
signed documents. This solution requires all the parties to be present on
each of the three signings, making this method rather arduous. 

Virtual solutions
Another group proposed online or virtual solutions. Such solutions sug-
gest that the testator and, thereafter, each of the witnesses sign the docu-
ment in their own home and that this is done with the aid of technology,
such as Skype, Facetime or Zoom. Because the same document must be
signed, this process must also be staggered, with the added logistical
requirement of getting the same document to the three venues after the
elapse of a certain time. While it could be argued that the parties could

Every aspect of life has been affected by COVID-19.
Estate planning is no exception, especially the
execution of wills. The stark reminder of mortality,

coupled with the extra free time at most individuals’
disposal during lockdowns has resulted in more
enquiries directed to fiduciary practitioners. Would-be
testators and practitioners were, however, confronted
with major practical obstacles in giving effect to these
instructions.

Jacobs
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see each other and even see the other person affixing a signature, the
solution, if challenged, would be dependent on whether a court would be
satisfied that the parties were in each other’s presence as instructed by the
legislature. It could be argued that the reasons for the parties being in
each other’s presence is not physical proximity itself, but rather to be able
to see the signing. A court would have to be convinced that the parties
could see each other and if that could be factually proved, that they were
therefore in each other’s presence. The fact that the actual physical docu-
ment would not simultaneously be in all the parties’ presence may dilute
the evidentiary purpose of execution. In this instance then, the virtual
world may not prove to be the solution as it has in other spheres.

Post-event condonation (solutions)
In certain circumstances, the testator may have had no option but to
knowingly leave a document that does not – even on the face of it – satisfy
the mandatory requirements for validity. This would typically arise where
there were no witnesses or only one witness available, or where only
members of the same household (who are also named as beneficiaries) are
available to sign as witnesses. The solution offered is that the testator, in
anticipation of a challenge, prepares documentation (in the form of an
affidavit) to set out the circumstances of the execution, explaining why
the formalities were not complied with, while unequivocally reiterating
his intention that, despite these inadequacies, he intends the document
to be his will.  Our law does not allow for informal validation, nor can the
Master of the High Court pardon an irregular will and, therefore, such a
question would have to be brought before a high court to adjudicate. This
solution is thus premised on the relief provision set out in s2(3) of the
Wills Act – a condonation provision introduced into our law by the
Testamentary Amendment Act of 1992. Prior to the introduction of this
section, a will that did not comply with the mandatory requirements of
execution simply could not be, and bluntly never would be, saved. 

The section provides that a court can order a will to be accepted for
estate administration, if it is satisfied that the document, which was drafted or
executed by a person who has since died, was intended to be his will despite
the fact that the document did not comply with all the formalities set out in
s2(1). The solution suggests that, forewarned and armed with good contem-
poraneous evidence, any interested party should be able to shorten the
process, reduce the costs and greatly increase the chances of success of the
desired outcome. Similarly, a s4A (2) application can be brought to declare a
beneficiary, who signed as a witness, competent to inherit. 

Currently, the savings provision is limited to a document. Therefore, a
medium that cannot be converted into a paper document cannot be con-
doned. A will prepared by someone other than the testator will only be able
to be condoned if there is at least partial execution by the deceased. The
reasons for the non-compliance of documents that have come before the
courts in the last 28 years were as a result of the would-be testator lacking
knowledge of the requirements, alternatively, as a result of a blunder that
took place during the execution. Some wills have come before the courts
where the death of the deceased occurred prior to the intended execution
of the produced document. I am not aware of any case brought to save a
will where it was averred that the testator had knowledge of the require-
ments but, as a result of circumstances beyond his control, was unable or
unwilling to comply. The vexing question is this: would a formally invalid

document produced as a result of isolation and social distancing fall within
the ambit of s2(3)? I am of the view that it would, subject to the thresholds
as established in case law and already set out in this article.

Legislative reform
The very real hurdles that have confronted planners and fiduciary profes-
sionals alike should hopefully act as a catalyst for the legislature to reconsider
the formalities set out in s2(1), as well as the scope and application of the
relief provisions set out in s2(3) of the Wills Act. The introduction of s2(3)
has had a salutary effect, saving many a flawed document and thereby giv-
ing effect to a deceased’s wishes while safeguarding against fraud. However,
with the effluxion of time, a body of case law and academic commentary
has revealed that theoretical and practical concerns may justify legislative
intervention to simplify and enhance the effectiveness of the provision.
This, coupled with the advances in technology and its impact on communi-
cation and data retention, should bolster the call for renewed consideration
of South Africa’s Wills Act. It is proposed that the legislature should reflect
on the unresolved and contentious aspects of the Act, and also bring it in
line with modern technology. Specifically, the insistence on personal draft-
ing should be reconsidered and possibly remedied by the introduction of a
definition of drafting. The focus on the status of the document as opposed
to the general testamentary intention of the deceased should possibly be
revisited. During such an investigation, a re-examination of the status of
lost wills, draft wills and erroneously or mistakenly-signed wills should be
addressed. While not exhaustive, the legislature should consider whether
the adoption of electronic signatures should fall within the definition of sig-
natures and if recognition of non-paper records should fall with the ambit
of documents for purposes of the Wills Act.

It has always been a difficult balancing act for the legislature to devise
rules that both ensure the authenticity of a will without being so burden-
some as to trigger invalidity and the ultimate frustration of a deceased’s
wishes. The attempt to incorporate technology will no doubt pose further
and more complex challenges to achieve that balance.

Not unprecedented
It is ironic that, as we search for a solution in state-of-the-art technology and
possible future legal reform, such a solution already existed at a point in time
in our common law. Roman Dutch law provided a custom-made solution in
the form of a so-called privileged will. A common feature of a privileged will
was that all or some formalities were dispensed with by virtue of the situation
the testator found himself in, or by virtue of his status. History reveals that
the occurrence and risk of pandemics was not unknown and may have even
been common enough (and thus not unprecedented) for the law to make
specific allowance, among other forms of privileged wills, for a will executed
at a time of pestilence (testament ternpore pestis conditum). The major distin-
guishing feature of such a privileged will was that it was, without any further
process, accepted despite being unwitnessed. These common law wills were,
however, repealed with the introduction of the unifying Wills Act.  

It is illuminating to note that when the Law Commission was review-
ing the rules of formalities in the 1980s, it considered the re-introduction
of a privileged will executed during an epidemic or pestilence but con-
cluded there was insufficient justification for it and that the proposed
s2(3) would be adequate.
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Precaution 
There are still some testators in self-enforced isolation and hesitant to
have outside contact and exposure, who continue to grapple with the tes-
tamentary issues presented by COVID-19. However, the recent relaxation
of lockdown restrictions alleviates many of these problems for the vast
majority of citizens. Although this reprieve is very welcome, it will not
save would-be testators and fiduciary practitioners from experiencing these
same conundrums in the future. Having slowly regained some normalcy in
our lives, none of us want to consider the possibility of a resurgence of the
virus, future viruses or other catastrophes, but such events would re-expose
the issues and limitations that COVID-19 revealed in our legislation.  Our

legislature should take the opportunity to reconsider the Wills Act in the
quiet after the storm and not in the urgency of the next one.

To the extent that wills executed during lockdown could result in their
invalidity or the need to incur costs, consideration should be given to re-exe-
cute the documents as soon as circumstances permit. More than ever, the
oft-repeated advice proves true: estate planning and its execution should not
be done in the face of an emergency or in anticipation of an emergency, but
at regular intervals in the normal course. �

Jacobs is a Consultant, Trusts and Estates,
Cliffe Dekker Hofmeyr.
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Through the prism of Ubuntu – judicial
intervention in contractual relationships
B E R N A  M A L A N

The applicants were four close corporations that had entered into fran-
chise agreements with Sale’s Hire CC (Sale’s Hire) to operate Sale’s Hire
franchised businesses, the rental and sale of tools and equipment. The
members of the applicants are former long-time senior employees of Sale’s
Hire who had acquired their businesses in terms of a black economic
empowerment initiative financed by the National Empowerment Fund
(the third respondent).

In terms of their franchise agreements, the applicants were obliged to
operate their businesses from premises approved by Sale’s Hire. In this

case, premises owned by the first respondent, the Trustees for the time
being of the Oregon Trust. In terms of the lease agreement with the Trust,
the applicants had the option of renewing the lease agreements by exer-
cising an option to renew before 31 January 2016.

The applicants failed to exercise this option timeously, and only pur-
ported to do so by March 2016. In order to prevent their businesses from
collapsing and, therefore, the black economic empowerment initiative
from failing, the applicants applied to the high court for an order declar-
ing that the options for renewal were validly exercised despite being done
after the options had already lapsed.

The high court found in favour of the applicants, and declared that the
lease agreements between the applicants and the Trust had been validly
renewed. The court relied on the principle of proportionality as applied by
the Constitutional Court in Botha v Rich N.O. [2014] ZACC 11; 2014 (4)
SA 124 (CC); 2014 (7) BCLR 741 (CC), in terms of which the sanction
of cancellation for breach must be “proportionate to the consequences of
the breach”. It found that the termination of the leases would result in the
termination of the franchise agreements, the collapse of the applicants’
businesses and the failure of the black economic empowerment initiative.
This, the high court held, would constitute a disproportionate sanction for
the applicants’ failure to comply with the strict terms of the renewal clauses.

The Supreme Court of Appeal confirmed the principle of pacta sunt ser-
vanda and the need for certainty in law. It held that the so-called principle
of disproportionality was foreign to our law and would, if used, undermine
the principle of legality. Accordingly, it held that there were no considera-
tions of public policy that rendered the renewal clauses unenforceable, and

On 17 June, the Constitutional Court handed down
judgment in Beadica 231 CC and Others v The
Trustees for the time being of the Oregon Trust

(CCT109/19) [2020] ZACC 13 (17 June 2020), (Beadica).
The issue decided on was one that has increasingly com-
manded the attention of academics and courts alike – the
question of the extent to which a court may refuse to
enforce valid contractual terms on the basis that it consid-
ers the enforcement to be unfair, unreasonable or unduly
harsh. The majority judgment was delivered by Justice
Theron, with Justices Froneman and Victor delivering sepa-
rate, minority judgments. 
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directed that the applicants be evicted from the leased premises.
In the Constitutional Court, the applicants again alleged that the ter-

mination of the lease agreements would bring an end to their franchise
agreements, collapse their businesses and lead to the failure of the black
economic empowerment initiative financed by the Fund. Principles of
public policy, therefore, demanded that the options be declared validly
exercised. Failure to do so would also amount to an infringement of the
right to equality as enshrined in s9 of the Constitution.

The Court discussed the role of the Constitution, and that of fairness,
reasonableness, justice and Ubuntu, and found that these constitutional
values play a fundamental role in the application and development of the
rules of contract law in such a manner as to give effect to the spirit, pur-
ports and objectives of the Bill of Rights. It took pains, however, to point
out that these abstract values do not provide a free-standing basis upon
which a court may interfere in a contractual relationship. In other words,
these values should not be applied to contractual terms directly, but have
to be applied through the vehicle of public policy.

The meaning of the concept of Ubuntu was given form in Everfresh
Market Virginia (Pty) Ltd v Shoprite Checkers (Pty) Ltd [2011] ZACC 38;
2012 (1) SA 256 (CC); 2012 (3) BCLR 219 (CC). Here, the
Constitutional Court explained that Ubuntu “emphasises the communal
nature of society and ‘carries in it the ideas of humaneness, social justice
and fairness’ and envelopes ‘the key values of group solidarity, compassion,
respect, human dignity, conformity to basic norms and collective unity’”.

Two judgments, one by the Constitutional Court and the other by the
Supreme Court of Appeal, were analysed by the Court and bear brief
mention.

In Barkhuizen v Napier [2007] ZACC 5; 2007 (5) SA 323 (CC); 2007
(7) BCLR 691 (CC) (Barkhuizen), a two-pronged question was suggested –
whether the clause in question is unreasonable, and whether its enforce-
ment would be contrary to public policy. Unreasonableness, it was held, can
be determined with reference to “public policy as evidenced by the consti-
tutional values, in particular, those found in the Bill of Rights”. Specifically,
the Constitutional Court held that the concept of Ubuntu is a vital factor
that has to be considered in evaluating the concept of public policy. The
Court also emphasised the principle of pacta sunt servanda, which “gives
effect to the central constitutional values of freedom and dignity. Self-
autonomy, or the ability to regulate one’s own affairs, even to one’s own
detriment, is the very essence of freedom and a vital part of dignity.” 

In AB v Pridwin Preparatory School [2018] ZASCA 150; 2019 (1) SA
327 (SCA) (Pridwin), the court endorsed the following important princi-
ples – that public policy demands that contracts freely and consciously
entered into must be honoured; that a court will declare invalid a con-
tract that is prima facie inimical to a constitutional value or principle, or
otherwise contrary to public policy; and that where a contract is not prima
facie contrary to public policy, but its enforcement in particular circum-
stances is, a court will not enforce it; the party who attacks the contract
or its enforcement bears the onus to establish the facts; a court will use
the power to invalidate a contract or not to enforce it, sparingly, and only
in the clearest of cases in which harm to the public is substantially incon-
testable and does not depend on the idiosyncratic inferences of a few judi-
cial minds; and a court will decline to use this power where a party relies
directly on abstract values of fairness and reasonableness to escape the

consequences of a contract because
they are not substantive rules that
may be used for this purpose.

With reference to Pridwin, the
Constitutional Court in Beadica
held that the principle of pacta sunt
servanda is not the only or the most
important principle informing pub-
lic policy. It will have to form part
of a balancing exercise to determine
whether enforcement of the con-
tractual terms would be contrary to
public policy in the circumstances.
The Court also confirmed that
although judges should exercise
restraint when invalidating or refus-
ing to enforce a contractual term on the basis of public policy, courts
should not rely on this principle to hide from their constitutional duty to
infuse public policy with constitutional values. In other words, the princi-
ple “should not be blithely invoked as a protective shield for contracts
that undermine the very goals that our Constitution is designed to
achieve”.

In applying these considerations to the facts of the case, the Court con-
firmed the principle that a party who seeks to avoid the enforcement of a
contractual term has to demonstrate good reason for failing to comply with
the term. Here, the only reasons the applicants gave for failing to comply
with the terms of the renewal clauses were that they were not sophisticated
business people, and that they did not fully understand their rights and
obligations in respect of the options to renew. However, the Court con-
cluded, there were no actual facts or circumstances that prevented the
applicants from complying with the terms of the lease agreement. As such,
“[T]he only inference to be drawn is that the applicants simply neglected
to comply with the clauses in circumstances where they could have com-
plied with them.  It follows that the applicants have failed to discharge the
onus resting on them to demonstrate that in the circumstances of this
case, the enforcement of the clauses would be contrary to public policy”.

The Court also found that the applicants failed to explain exactly how
the enforcement of the strict terms of the renewal clauses would be con-
trary to public policy. It held that there were, therefore, no grounds of
Ubuntu or public policy that would allow it to hold that the applicants
did comply with the terms of the lease agreement.

The minority judgments of Justices Froneman and Victor found in
favour of the applicants, based on their explanation for their failure to
properly exercise their option under the lease agreement, as well as the
application of the value of Ubuntu.

With this judgment, the Court provides clarity regarding the proper
constitutional approach to the judicial enforcement of contractual terms,
thus putting to rest the burning question of court intervention between
contracting parties. It is indeed encouraging to observe how the Court
not only develops the values informing public policy, but also allows it to
permeate the contractual arrangement between parties. �

Malan is Senior Legal Counsel with Absa Africa Litigation.
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COVID-19 versus Contractual
Obligations: Case in point South Africa?
A S H A R A F  B O O L E Y                                                                                                                  

The novel coronavirus, which was identified in the Chinese city of
Wuhan in December 2019, has spread rapidly across country borders, sea,
air and has engulfed the world on a global scale. To date, over 2.6 million
confirmed cases have been reported although this number may, in reality,
be far higher. Globally, the rate of infections rise daily, as does the death
toll. 

COVID-19 has impacted businesses and communities, leaving in its
wake infections, death, shortages of essential services, unpreparedness and
mental and physical uncertainty. One question is, what is the impact of
COVID-19 lockdown on pre-existing contractual obligations?

In order to be acknowledged as a valid and binding contract, an agree-
ment must adhere to the following requirements: 

consensus – the minds of the parties must meet, or at least appear to
meet, on all material aspects of their agreement; 
the parties must have the necessary capacity to conclude the contract; 
certain formalities – for example, where the agreement requires that it
should be in writing and signed – must be adhered to; 
the agreement must be lawful; 
the agreement must be certain or definite or of determinable content
when concluded and the obligations which the agreement gives rise to
must be capable of being realised (Dale Hutchison (Ed) and Chris
Pretorious (Ed) ‘The Law of Contract in South Africa’ (2017) (Oxford
University Press: South Africa). 

Force majeure – irresistible force
The South African law of contract has developed the concept of irresistible
force (vis major or force majeure) as affecting the operation of a valid and
binding contract. Force majeure refers to a clause that is included in con-
tracts to remove liability for natural and unavoidable catastrophes that
interrupt the expected course of events and prevent participants from fulfill-
ing obligations. It also encompasses human actions, such as armed conflict. 

French law applies three tests to determine whether a force majeure
defence is applicable— the event must be unforeseeable, external and
irresistible. 

In Mountstephens & Collins v
Ohlssohn’s Cape Breweries 1907 TH
56, the tenant claimed remission of
rent because the defendants by vis
major or casus fortuitus were prevented
from enjoying occupation of the
property for the purpose for which it
had been leased. The court said: “…
that a lessee is entitled to remission
of rent wholly or in part where he
has been prevented wholly or to a
considerable extent in making use
of the property for the purposes for
which it was let, by some vis major
or casus fortuitus, provided always
that the loss of enjoyment of the
property is the direct and immediate result of the vis major or casus fortui-
tus, and is not merely indirectly or remotely connected therewith.” 

Questions about what is and is not “foreseeable” in a legal sense have
been raised given the increased awareness of pandemics, asteroids, super-
volcanoes, cyber threats, and nuclear warfare. 

The general rule: Impossiblity of performance prevents the
creation of obligations
It could be argued that for a contract to be valid, the contractual obliga-
tions flowing from such a contract must be able to render performance.
As a general rule, an agreement will not create obligations if performance
is initially objectively impossible – impossibilium nulla obligatio est (impossi-
bility is an excuse for the non-performance of an obligation). In Peters
Flamman and Co v Kokstad Municipality 1919 AD, the court held, “A con-
tract is void if at the time of its inception its performance is impossible:
impossibilium nulla obligatio. So, also where a contract has become impossi-
ble of performance after it had been entered into the general rule was that
the position is then the same as if it had been impossible from the begin-
ning.” We seem to have departed from the English law position with this
judgment. The terms force majeure, vis major and casus fortuitus are used
interchangeably and refer to an extraordinary event or circumstance
beyond the control of the parties, including a so-called “act of God”.

Meaning and different types of impossibility 
The general rule is that the impossibility of performance may, in certain
instances, prevent the creation of obligations. It must be noted that all
types of impossibility have the ability to prevent the establishment of
contractual obligations. In this instance it becomes imperative to note

The 23rd of March 2020 will forever be etched in
the minds of all South Africans: President Cyril
Ramaphosa declared a 21-day national lockdown

effective from midnight on Thursday, 26 March to Thursday,
16 April to curb the spread of the coronavirus (referred to
as COVID-19). 
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that for contractual obligations to become non-existent or extinguished,
they must be of a certain category. 

The focus of this discussion is on subjective and objective impossibility.
Performance may be categorised as either being subjectively (relatively) or
objectively (absolutely) impossible. Subjective impossibility suggests that
someone else may be able to render performance, but that the debtor can-
not do so.  A typical example would be the inability to pay money on the
due date, which is subjective impossibility. The mere inability to pay on due
date or render performance does not entitle the debtor to escape liability.
Objective impossibility refers to a situation where there is a general inability
to perform; therefore, from a legal perspective, no one is able to render per-
formance. A typical example would be for the delivery of a non-existent
thing, a res extra commercium (a doctrine originating in Roman Law holding
that certain things may not be the object of private rights and are therefore
insusceptible to be traded), or a thing belonging to the purchaser. 

When determining whether the performance is objectively impossible,
the test applied is of a pragmatic standard. However, absolute physical
impossibility may satisfy the test. On the other hand, performance that
might be possible to render may be considered futile or impossible if insis-
tence to render performance in the circumstances would be considered
unreasonable. 

Factors such as practical economic expediency and fairness will defi-
nitely play a role, as fairness is considered a cornerstone in the modern-
day law of contract (Barkhuizen v Napier 2007 (5) SA (CC)). This senti-
ment was echoed by Ngcobo J, “Public policy, represents the legal convic-
tions or general sense of justice of the community, the boni mores and the

values held most dear by our society, it takes into account the necessity to
do simple justice between individuals, and it is informed by the concept
of ubuntu. Public policy imports the notion of fairness, justice and reason-
ableness.” If the law prohibits performance, this may be assessed as an
instance of objective impossibility or perhaps, in that instance, illegal.
The mere difficulty in rendering performance is, at most, generally held to
be subjective and not objective impossibility. In situations where the per-
formance to be rendered may result in consequences such as economic or
other burdens, it may well be viewed as objectively impossible to perform.
As an example, if an object is to be delivered by ship and the ship sinks,
it will normally be regarded, to all practical and reasonable purposes,
impossible of performance, despite being possible to salvage, albeit at
great cost, which may outweigh its commercial value. 

In South Africa, if the government orders businesses to close, public
transport to stop running, or any other event that would make the per-
formance of obligations under a commercial contract impossible, this
would be deemed an “Act of State” and would fall under our common law
understanding of force majeure. This includes regulations related to the
protection of property, protection of the public and for the purpose of
“dealing with the destructive and other effects of the disaster”, as set out
in the GN313 of 2020. The phrasing here is relatively wide and compa-
nies should be alert to subsequent regulations which may affect the ordi-
nary running of their businesses. �

Booley is a Senior Lecturer, Department of Private Law, University of
the Western Cape.
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Business failure: what happens 
to the trade marks?
I L S E  D U  P L E S S I S

As in much of the world, the publishing industry in South Africa has
been under pressure for some time. But, seemingly, coronavirus (COVID-
19) was the final straw. We recently learnt that Associated Media
Publishing will be no more, which means that you’ll no longer find the

following favourites in your doctor’s waiting room: ‘Cosmopolitan’, ‘House
& Leisure’, ‘Good Housekeeping’ and ‘Women on Wheels’.

Then came the news that the long-established South African publish-
ing company, Caxton, has decided to drop a number of its biggest titles:
‘Bona’, ‘Country Life’, ‘Essentials’, ‘Food & Home’, ‘Garden & Home’,
‘People’, ‘Rooi Rose’ (on Pretoria’s shelves continuously since 1942),
‘Vrouekeur’, ‘Woman & Home’ and ‘Your Family’.

There are some pretty valuable trade marks involved here, but what
happens to them? There are all sorts of possibilities and the issues dis-
cussed in this article are by no means exhaustive.

The South African publishing industry has been hit
by two bombshells, leading to speculation about
the future of many much-loved magazine titles.

Intellectualproperty/COVID-19Intellectualproperty/COVID-19



44 July 2020

The titles belong to foreign companies
It’s quite possible that some of the titles mentioned are owned by foreign
companies and that they have been used in South Africa under licence. The
demise of the South African user, or the decision of the South African user
to stop publishing, won’t necessarily
have a negative effect on trade mark
rights. These rights will remain with
the foreign company which could, if
they chose or were able to do so,
license them to another South
African company. If the trade mark
is registered, they could record the
new licensee as a registered user and,
if necessary, cancel the registration
of the old registered user. The for-
eign company could also choose to
sell the South African rights to a
third party, or even enter the South
African market directly.

A saviour is found
There’s word that Caxton is in talks to save or take over some of the
titles. This would presumably involve a sale of rights. In the case of titles,
which are actually owned by Caxton, this would involve an assignment of
the trade mark registrations to the new owner. If Caxton is itself a licensee
of a foreign company, this arrangement would, of course, require the
cooperation and consent of the foreign trade mark owner. What would
happen here is that the recordal of the old licence arrangement would be
replaced with a recordal of the new one.

Companies go into liquidation
When a business goes into liquidation, the liquidator tries to sell the assets.
Magazine titles are trade marks and they are, therefore, assets that can be

sold. Titles owned by a publisher going into
liquidation could be sold to third parties. As
for titles licensed to a publisher going into liq-
uidation, it might be possible to secure a
transfer of the licence to a third party, but
that transaction would almost certainly
require the consent of the trade mark owner.

Trade mark is not sold in liquidation |
bona vacantia
What happens to assets that are not sold as
part of the liquidation process? In terms of
South African law (Rainbow Diamonds
(Edms) Bpk en andere v Suid-Afrikaans
Nasionale Lewensassuransiemaatsskappy [1984]
ZASCA 41; 1984(3) SA 1 (A)), such assets
accrue to the state as so-called bona vacantia.
This happens automatically, with no court
order required.

Interestingly, a short article entitled “The
forgotten trade mark: bona vacantia, what hap-

pens to trade marks when the owner no longer exists?” appeared in a recent
issue of the official publication of the UK trade mark attorneys’ profession.
It’s likely that the authors of this article were also thinking about the fact
that COVID-19 will create havoc with businesses and trade marks.

The authors say that if you’re doing a trade mark clearance exercise,
and you find a similar mark, you should make sure that the owner still
exists. If the owner no longer exists, the registration may well have
become Crown property through the concept of bona vacantia. There is a
specific government department that is authorised to sell such trade
marks. However, they do warn readers not to expect bargains – the
department is apparently under a duty to get the best price.

Trade mark registration becomes vulnerable to attack
A registered trade mark that has not been used for a period of five years or
longer can be cancelled for non-use by an interested party. If, as a result of
the developments regarding Associated Media and Caxton, a magazine
title falls into disuse, trade mark registrations for the title could become
open to attack by a third party, who might see some benefit in acquiring a
name with a residual reputation.

More on residual reputation
Some of the titles that are at stake may retain a reputation for a number
of years. What would happen if a third party were to start using such a
name? Clearly, if the trade mark owner no longer exists, there is no action
that can be taken. But, in the case of a foreign publisher that used a local
licensee, it might be tempted to sue a third party for passing off, or to
object to an application to register a similar mark.

The COVID-19 pandemic may cause considerable ructions for busi-
nesses and brands across the 
spectrum. �

Du Plessis is an executive with
ENSafrica.
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Champers for breakfast

M U H L B E R G ’ S  B R I E F

H A N S  M U H L B E R G

In this case, a Polish crowd applied to register the name Champagnola as
an EU Trademark (EUTM). They applied to register it for bread products
and bakery services – classes 30 and 40. The organisation that’s responsi-
ble for the Champagne PDO opposed the application on the basis of the
PDO registration.  

The BOA made short work of this:
Champagne ‘is one of the most reputed geographical indications for
wine’.
Champagnola is a clear imitation or evocation of
Champagne and will be perceived as a ‘diminutive or
derivative form... no other conclusion will be readily pos-
sible for the average consumer’. 
The reputation of Champagne is ‘linked with luxury... it
is common to have breakfast in the form of a ‘’cham-
pagne breakfast’’... where a glass of sparkling
wine adds to the distinctive and special
atmosphere’. Doesn’t it just!
The bread products in class 30 are ‘all
foodstuff items consumed at breakfast...
it is perfectly normal and conceivable to
add sparkling wine... so as to give them a
“finer’’ taste’. Surely not if you’re having a
peanut butter sandwich!
It is enough that the average consumer
‘will get the impression of somewhat
vague connection with “Champagne’’
sparkling wine... it suffices that there
is an appeal on the emotional level’.
Finally: ‘European consumers at large
are to be taken into account and not

merely consumers of the member
state in which the product giv-
ing rise to the evocation of the
protected designation of origin
or the protected geographical
indication is manufactured... or
where the PDO is located’. 

I think this may be Euro-speak
for something like this:  Yes, we
suppose it’s conceivable that some
Poles don’t have champagne first
thing with their dumplings, but
most Europeans wouldn’t dream of
buttering a croissant before they’ve
had a glass of bubbly.

Une tres European decision! �

Muhlberg, is an SA, UK and EU qualified IP lawyer. He presently
finds himself in Europe, offering consulting and content writing services
to various law firms:
muhlbergip@gmail.com.

P erhaps I haven’t been paying attention, but I’ve only
recently become aware of an EU Board of Appeal
(BOA) decision in a case, Comité Interprofessionnel

du vin de Champagne v Breadway, 17 April 2020, Fourth
Board of Appeal, where a trademark application was opposed
on the basis of a protected designation of origin (PDO).
Perhaps the best known of them all, Champagne. One you
don’t want to mess with.

IntellectualpropertylawIntellectualpropertylaw
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Appointment:
Kristel van

Rensburg has been
appointed an
Executive – Tax at
the Johannesburg
office. New
Admissions: Dalit Anstey, Natasha Coleman, Kerry-Anne do
Couto, Siyanda Gaetsewe, Sandy Greeff, Khanyisa Mohlaba,
Claire Nolan, Matlhatsi Ntlhoro, Kaylea Sher and Sydne Watson.

ENSafrica

Appointment: Vivien Chaplin joined the
Corporate and Commercial practice on 1

June. Chaplin’s focus is on corporate and com-
mercial law with specific emphasis on local and
cross border mergers and acquisitions, includ-
ing structuring, due diligence and drafting of all
transaction documents. She has advised on sev-
eral BEE and unbundling transactions in the mining, aviation, IT,
film, industrial and logistics sectors.

Cliffe Dekker Hofmeyr 
The firm has

expanded into
Malawi and Zambia. In
Malawi, Bowmans is
teaming up with Elton
Jangale, who manages
PFI Partnerships (PFI).
Jangale is a barrister and chartered accountant with more than 18 years’
experience in transaction advisory services. The new office in Zambia,
registered according to Zambian law as B&M Legal Practitioners, will
start with two partners: Mabvuto Sakala who will be the firm’s manag-
ing partner and Bwalya Chilufya-Musonda. Initially they will be sup-
ported by two senior associates.

Bowmans

Vivien Chaplin Mabvuto Sakala Elton Jangale

Andersen Global is an international association of legally separate,
independent member firms comprised of tax and legal profession-

als around the world. Andersen Global Chairman and Andersen
CEO, Mark Vorsatz commented that the firm has partnered with
Mauritania-based legal firm Chinguity Law to grow its West African
footprint. The Chinguity Law Office Managing Partner is Boumiya
Hamoud. The firm has also entered the Gambian market by way of a
Collaboration Agreement with Fajara Chambers, a law firm based in
Fajara. The 25-year-old firm is led by Managing Partners Ann
Rivington and Malick F. M’bai, and has a staff of 11 professionals. It
operates as a full-service law firm with industry competence in litiga-
tion, general business law, telecommunications, real estate, banking
and tourism. 

Andersen Tax & Legal 

Promotions: Partner – Durban: Lara Wills
and Andrew Davidson | Corporate &

Commercial. Johannesburg –Nikhil
Lawton-Misra | Commercial and Tasso
Anestidis | Employment. 

Eversheds Sutherland 

Tasso Anestidis 

Lara Wills 

Andrew Davidson Nikhil Lawton-Misra 

Kerry-Anne do Couto Siyanda GaetseweNatasha Coleman

Khanyisa Mohlaba Claire NolanSandy Greeff

Kaylea Sher Sydne Watson

Kristel van Rensburg Dalit Anstey

Matlhatsi Ntlhoro
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2020 saw Cox Yeats achieve the distinction of being the highest rated law firm in KwaZulu-Natal in the PMR.africa survey for the Business Sector:
Law Firms.  This is the first time that the firm has received the Diamond Arrow Award in this provincial category, where the ratings of corporate

KwaZulu-Natal placed Cox Yeats in first position and rated it an "outstanding" law firm in the provincial survey.
Appointments: Candidate Attorneys 2020 – Robyn Bronstring, Adrian Krige, Sechaba Mchunu and Andrew Seymour.

Cox Yeats 

Cox Yeats 

Adrian Krige

Sechaba Mchunu Andrew Seymour 

Robyn Bronstring

The Oxford comma in particular has found itself to be the centre of
debate for many years. Some feel that it should not be used as it shows
“bad” writing, while others feel that the use of it is absolutely necessary to
avoid confusion. The latter opinion seems to connect with it being need-
ed for legal drafting, though this must be weighed, as its free use can work
into the hands of detrimental interpretation.

In the famous 1916 British “hanged on a comma” case, Sir Roger
Casement was found guilty and sentenced to death because his actions
fell within a clause mentioned in the Treason Act 1351, which had an
Oxford comma read into it. In the 2017 American case of “Oakhurst
Dairy” (O’Connor v. Oakhurst Dairy – 851 F.3d 69 (1st Cir. 2017)) the
following clause was in dispute, “canning, processing, preserving, freezing,

The curious comma and the 
chamber of confusion
S U J A T A  B A L A R A M  

The comma is indeed a curious punctuation mark.
Being one of the most frequently used marks, its
placement in the chamber of sentences has for

many years caused debate and confusion. In the legal sphere,
the comma can act as a mechanism to change the interpreta-
tion of, inter alia, a written legal argument, a legal contract,
and legislation. A comma can make or break a case on a point
of technicality; therefore it needs to be used with care and
caution. 

thelawthelaw
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drying, marketing, storing, packing for shipment or distribution”. The
court held that the absence of the Oxford comma before the last two
words “or distribution” caused an interpretation that meant that only
eight items were recognised and not nine since “distribution” was coupled
with “packaging for shipment”. (Note that packaging in this case is seen
as a single item that has two possible purposes, one being shipment and
the other being distribution).

On the local front, a recent SCA case, Commissioner for the South
African Revenue Services v Daikin Air Conditioning South Africa (Pty)
Limited [2019] JOL 42328 (SCA), examined the use of a comma to deter-
mine the interpretation of the clause: “This subheading covers air condi-
tioning machines of window or wall types, self-contained or split-system”.
To support the idea that the clause had a clear meaning because the
comma was used, the order stated in paragraph 28 that the comma
between “window or wall types” and “self-contained or split-system” indi-
cates that the latter phrase qualifies or describes the nature of the two
types of air conditioner, being window or wall types. If the comma is
removed, the interpretation would change to mean that the self-con-
tained or split-system describes the wall type air-conditioning only.

From these examples, it is seen that the intention of the writer needs
to be clear from the text otherwise external factors may have to be looked
at, which may not always reflect the actual intention of the author.
Caution needs to be exercised when deciding to add or remove a comma.

There is the idea that a comma can be used when there is a pause.
This does not always work, but can be followed if the piece of writing is
to be read aloud. Here are some brief guidelines when and when not to
use the comma.

To use:
A comma can be used as an instrument of parenthesis. 
Example: Laptops, which are marked as items for sale, are available
from the 1st of September 2020.
Introductory expressions must have a comma placed after it.
Examples: However, the judge was not satisfied with the reasons pro-
vided.
Having completed her examination, the student left the exam room.
A comma is used to separate a series or list of words/phrases/clauses.

Example: The Constitution
enshrines the democratic values
of human dignity, equality, and
freedom.
A comma can be used between
independent clauses joined by a
conjunction (and, but, for, or,
nor, so, yet).
Examples: The prosecutor
explained his question, yet the
witness did not understand.
The judgement was made, but

the defendant refused to accept it.
A comma is generally used out-
side of a quotation unless it is a
part of the quote.
Example: “The law is the public conscience”, is a quote by Thomas
Hobbes. Louis D. Brandeis, a lawyer and associate justice of the US
Supreme Court, once said, “If we desire respect for the law, we must
first make the law respectable”.

Not to Use: 
All the examples below show the incorrect usage of a comma.

Do not use a comma to separate pairs that are joined by a coordinating
conjunction.
Example: The attorney, and his client tried to reach the court. 
Do not use a comma to separate a subject and its verb.
Example: The attorney, is holding a position of authority. 
Avoid using a comma to separate a verb and its object or complement.
Example: He drafted, the heads of argument.

To use or not to use the comma in the chamber of sentences to ensure
clarity and prevent confusion is a tricky task. A safe rule to follow is that
a comma should not be used unless it is absolutely necessary to do so. It
can be tempting to use a comma at every instance but this can be avoided
by rearranging sentences. If sentences are kept short, then confusion can
be avoided. A quote by Oscar Wilde says, “I have spent most of the day
putting in a comma and the rest of the day taking it out”. Spending time

Balaram 
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inserting commas can be seen as a tiresome task and removing them,
even more so. However, the time used to explore its curious nature and
use it properly, or avoid its usage altogether, can bring harmony to the
confused chamber of sentences and their interpretation. �

Balaram is an Editor in the Commentaries Department at LexisNexis.
She writes in her personal capacity. 

After the trial for high treason, Sir Roger Casement wrote that he
was to be ‘hanged by a comma’, which led to the epigram. Although
the Treason Act 1351 appeared to apply to activities on English
(possibly British) soil only, a closer reading seemed to allow for a
broader interpretation and the court came to the conclusion that a
comma should be included in the unpunctuated original Norman-
French text. This altered the meaning to ‘in the realm or elsewhere’
– Casement’s crimes were carried out in Germany. – Ed.

Handing over the bride
A N D R I C I A  H I N C K E M A N N  A N D  A S I T H A N D I L E  L I W E L A

Relevant facts
On 6 November 2015, Mr Jabulani Tsambo, popularly known as HHP
(the deceased), proposed to Ms Lerato Rubeta Sengadi (Ms Sengadi)
while on holiday in Amsterdam. Ms Sengadi and the deceased agreed
to conclude a marriage in terms of customary law.
On 28 February 2016, the two families met at Ms Sengadi’s family
home. The lobola negotiations were successful and a lobola agreement
was concluded in writing and signed. 
On the same day, the deceased transferred an amount of R35 000 into
Ms Sengadi’s mother’s bank account. Ms Sengadi was given attire by
the deceased’s family, who informed her that the attire was her wed-
ding dress. 
The customary marriage was celebrated on the same day as the day
reserved for lobola negotiations and Ms Sengadi was introduced as the
deceased’s wife to everyone present and welcomed into the Tsambo
family. The deceased’s father embraced and congratulated Ms Sengadi
on her marriage to the deceased.  Later that day, Ms Sengadi and the
deceased returned to their home where they had lived together for

approximately three years prior to their customary marriage.
On 23 October 2018, the deceased committed suicide. Ms Sengadi,
who wanted to arrange the funeral, was informed by Mr Robert
Tsambo, (the deceased’s father/Appellant) that he did not regard her
as his son’s wife and prohibited her from making funeral arrangements.
The deceased’s father also deprived Ms Sengadi access to her matrimo-
nial home, forcing her to approach the High Court for relief.

High Court
Ms Sengadi launched an urgent application in the high court seeking,
amongst others, a declaratory order confirming her status as the deceased’s
customary spouse. 

The deceased’s father opposed the application on the basis that the
handing over of the bride – go gorosiwa (a Setswana phrase meaning inte-
gration of the bride into the bridegroom’s family) – did not occur, there-
fore there was no valid customary marriage. 

The court had to: 
interpret the meaning of “celebrated in accordance with the customary
law” as referred to in s3(1)(b) of the Act; and 
determine whether a customary marriage came into existence on 28
February 2016. 

Since there was a dispute about the existence of the marriage, and the
matter was brought by way of application, the court first had to consider
the case of Plascon-Evans Paints (TVL) Ltd v Van Riebeck (Pty) Ltd (3) SA
623 (A) (Plascon- Evans). 

The Plascon-Evans Rule
The general rule in Plascon-Evans is that:

in motion proceedings where disputes of fact have arisen on affidavits,
a final order may be granted if those facts averred in the applicant’s
affidavits, which have been admitted by the respondent, together with

On 30 April, in the case of Tsambo v Sengadi
(244/19) [2020] ZASCA 46 (30 April 2020), the
Supreme Court of Appeal (SCA) had to decide

whether a valid customary marriage was concluded in
terms of s3(1)(b) of the Recognition of Customary
Marriages Act (120 of 1998). This section provides that a
customary marriage must be negotiated and entered into
in accordance with customary law. The Appellant alleged
that there was no traditional handing over of the bride.

Humanrightslaw/CustomarymarriageHumanrightslaw/Customarymarriage

thelawthelaw



50 July 2020

the facts alleged by the respondent, justify the granting of such relief. 
the exception to this general rule is where the denial by a respondent of a
fact alleged by the applicant does not raise a real, genuine or bona fide dis-
pute of fact (Wightman t/a JW Construction v Headfour (Pty) Ltd and Another
2008 (3) SA 371 para 13). 
where the court is satisfied with
the averments made by the
applicant in the proceedings, it
may accept them as correct and
consider these averments together
with other factors that it relies
on to determine the applicant’s
entitlement to final relief. 

Due to the extremely urgent
nature of the application brought by
Ms Sengadi, the court held that a
more practical and robust approach
was required. After the court con-
sidered the papers and the argu-
ments, it was persuaded that there
was sufficient proof regarding the
contentions and issues to be
resolved, which enabled it to arrive
at a just, fair and equitable decision. 
In the evaluation of the evidence
that was led, the Court concluded:

The deceased’s father did not
dispute the veracity of the cou-
ples’ cohabitation after the con-
clusion of the customary mar-
riage law in his answering affi-
davit. The court relied on the
authority of Professor Bekker
that “proof of cohabitation may
raise a presumption that a cus-
tomary marriage exists and if
there is no convincing evidence
in rebuttal of that presumption, the court will definitely conclude that
a valid customary marriage exists between the parties”.
In this particular case, there was a tacit waiver of the custom of hand-
ing over of the bride, because a symbolic handing over of the bride to
the deceased’s family had occurred after the conclusion of the custom-
ary law marriage.
The deceased’s father’s insistence that the most crucial part of custom-
ary law marriage is handing over of the bride to the deceased’s family
cannot be sustainable and incorrectly assumes that the custom of the-
handing over of the bride has not changed since its original conceptu-
alisation, and that customary law is rigid, static and solidified. 

The court held that it is undeniable that South African living customary
law, which represents the practices, customs, rules, usages and conduct in
African communities, has evolved and is dynamic. Living customary law is
flexible and adapts to social and economic necessities. Therefore, the sym-

bolic handing over of the bride does not entail physical handing over.  
The court further considered whether the custom of handing over of

the bride to the bridegrooms’ family is constitutionally compliant. The
court held that the courts have a constitutional obligation to develop liv-
ing customary law in order to align it with constitutional values. 

In doing so, it decided that the custom of handing over the bride as a
prerequisite in validating the existence of a customary law marriage is
inconsistent with the constitutional values of equality, dignity and non-
discrimination. It entrenches a system of customary law that discriminates
against women because it institutionalises gender inequality and the
female spouses’ freedom of opinion and control over her marital status. 

The court found in favour of Ms Sengadi and declared that:
the handing over of the bride is not a lawful requirement for the exis-
tence of a customary marriage where the marriage was concluded in
compliance with s3(1) of the Act; 
the customary law custom of handing over of the bride is self-evidently
discriminatory on the grounds of gender and equality; and
Ms Sengadi is the lawful customary wife of the deceased. 

Supreme Court of Appeal 
Dissatisfied with the court’s finding that a valid customary marriage was
concluded between the deceased and Ms Sengadi, the deceased’s father
took the decision on appeal.

The SCA, before analysing the facts of the case, stated that a brief
consideration of the Plascon–Evans rule is required, as there was a dispute
of fact pertaining to the question of whether the events that transpired on
28 February 2016 established a valid customary marriage. 

The SCA, in considering the Plascon–Evans rule, emphasised that the
deceased’s father did not:

provide any answers to the crucial allegations made by Ms Sengadi nor
did he oppose the allegations; and
address Ms Sengadi’s assertions specifically to the fact that she was
dressed in what the deceased’s aunt described as her wedding attire,
was introduced as the deceased’s wife and even congratulated by the
deceased’s father. 

The SCA found that the deceased’s father failed to address Ms
Sengadi’s allegations despite confirming that the events happened in his
presence and are within his personal knowledge. Ms Sengadi supported
her evidence with confirmatory affidavits, while the deceased’s father pro-
vided bare denials and submitted an unsworn statement, allegedly
authored at the instance of the deceased’s mother. To this effect, the SCA
pronounced that while hearsay evidence may be admitted in urgent mat-
ters, this particular statement did not carry much weight as the deceased’s
mother was not part of the negotiations.    

The SCA concluded that the Plascon-Evans rule did not prevent the
high court from granting final relief on the papers, where the evidence
put forward by the deceased’s father did not constitute a bona fide factual
dispute. 

The SCA went on to deal with the pertinent issue of whether, on the
facts of this case, a customary marriage came into existence.

In considering the facts and the circumstances of this case, the SCA
relied on various authorities, including:

Hinckemann

Liwela
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Ngwenyama v Mayelane and Another [2012] 3 All SA 408 (SCA),
where the court stated that the Act does not specify the requirements
for the celebration of a customary marriage. It merely sets out that the
marriage must be in accordance with customary law. This requirement
is fulfilled when the celebrations are generally in accordance with the
customs applicable in those circumstances. 
Mbungela and Another v Mkabi and Others [2020] 1 All SA 42 (SCA),
where the court stated that the custom of ukumekeza (described as “the
formal integration of the bride into the bridegroom’s family amongst
Swati people) had evolved so much that it is practised differently today. 

The SCA concluded that the handing over of the bride is not a key
determinant of a valid customary marriage. 

The SCA further acknowledged that customary law is, by its nature, a
constantly evolving system. Customs are dynamic and develop and
change over time in the society in which they are practised. Therefore,
the failure to comply strictly with all rituals and ceremonies, as historically
observed, cannot invalidate a marriage that has been negotiated, concluded
or celebrated in accordance with customary law. 

The SCA upheld the high court order that a customary marriage was
concluded between the deceased and Ms Sengadi on 28 February 2016, in
compliance with the requirements of s3(1) of the Act. 

The SCA, however, did not conclude on the constitutionality of the
custom of handing over of the bride. It stated that there was no basis for
the high court to declare the handing over custom unconstitutional, as
the constitutionality of the custom had not been raised in argument
before it and the prerequisites have not been met.   

From the judgment, it is clear that the courts have recognised that the
traditional concept of customary marriage has developed and that the leg-

islation of customary law needs to reflect the reality of how customary law
is practised today, with an understanding of modern social dynamics. 

This case is, therefore, in line with the new developing policy of the
Department of Home Affairs which seeks to introduce a new Marriage
Act that will regulate, amongst others, the following key changes:

Enable South Africans of different sexual orientation, religious and
cultural persuasions to conclude legal marriages;
Allow for equitable treatment and respect for religious and customary
beliefs in line with s15 of the Constitution; and
Deal with solemnisation and registration of customary marriages that
involve non-citizens, especially cross-border communities or citizens of
our neighbouring countries.

This case further represents the primary aim of the Recognition of
Customary Marriages Amendment Bill, 2019 (the new Bill), which seeks to
amend the Act and bring it in line with Constitutional values so that it does
not discriminate unfairly against certain women in customary marriages.

This judgment is a progressive step that reflects the reality of custom-
ary law and the thinking behind what the new Bill, and the introduction
of the changing marital laws, seeks to achieve. It recognises customary
law is constantly developing and should be practised in a manner that
does not infringe on the rights to equality, dignity and freedom of women,
but that it instead affords people equal protection in line with the
Constitution. �

Hinckemann is an Associate and
Liwela a Candidate Attorney. The
article was supervised by Sushila
Dhever, a Partner with Fasken (South Africa).
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On 18 May, the Namibian Commission issued a press release stating that
it had received numerous complaints about significant price increases in
respect of various products in the wake of the COVID-19 pandemic. The
press release noted that price movement analyses reflected clear evidence
of price exploitation, as prices increased from 14% to over 1000% in
respect of certain items. The Namibian Commission noted that 81% of
these complaints related to what it would classify as essential goods or
services. 

The Namibian Commission also noted that it does not have direct

Competitionlaw/COVID-19/NamibiaCompetitionlaw/COVID-19/Namibia

Namibia Competition Commission to address
price gouging via The Competition Act

On 24 March, the Namibian Commission
released a cautionary note reminding retailers
that the Competition Act (2 of 2003) (the

Namibian Act) prohibits acts of excessive pricing, and
that retailers of essential items are warned against
exploiting consumers by artificially inflating prices. 

S I V U Y I S E  L U T S H I T I  A N D  T S H I D I  M A L E T E
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consumer protection powers but that, in the absence of adequate con-
sumer protection legislation, and where legally permissible, remedial
action had to be adopted under the Namibian Act in respect of the price
gouging practices.  

The Namibian Commission noted that, in the interim, it would assess
the veracity of the allegations contained in the price exploitation com-
plaints it had received, and was gathering additional information in
respect of all complaints. However, no formal investigations would be
pursued by the Namibian Commission until legislative direction or guid-
ance was issued. 

Is there scope to investigate price gouging cases in terms of
the Namibian Act?
It is worth noting that many provisions of the Namibian Act are identical
to those of the South African Competition Act (89 of 1998) (as amended)
(the South African Act). In South Africa, pursuant to the declaration
of a state of national disaster, the Minister of Co-operative Governance
and Traditional Affairs issued Disaster Management Regulations on 18
March. 

The Disaster Management Regulations detail the steps necessary to
minimise, contain and alleviate the effects of the disaster, and specifically
authorise the Minister of Trade, Industry and Competition to issue direc-
tions protecting consumers during
this period against excessive, unfair,
unreasonable or unjust pricing of
goods and services. 

On 19 March, the Minister pub-
lished the Consumer and Customer
Protection and National Disaster
Management Regulations and
Directions (Regulations). The
Regulations prohibit dominant
firms from selling essential goods
and services at excessive prices dur-
ing the period of national disaster.
A contravention of the Regulations
is an offence, and firms may be
liable for an administrative penalty
of up to 10% of annual turnover
and/or any other relief determined
to be appropriate by the Competition Tribunal.

At the time of writing, unlike in South Africa, there are no regula-
tions in Namibia relating to price gouging in the context of the COVID-
19 pandemic. However, the Namibian Act contains abuse of dominance
provisions which are very similar to those in the South African Act. The
Namibian Act mandates the Namibian Commission to determine the cri-
teria used to assess dominance and specifically prohibits firms from abus-
ing their dominance by imposing unfair purchase or selling prices, or
other unfair trading conditions.   

In terms of the Namibian Act, the Minister of Trade and Industry,
with the concurrence of the Namibian Commission, must determine,
either in general or in relation to a specific industry, a threshold of annual
turnover or value of assets below which the provisions relating to the

abuse of a dominant position do not
apply to an undertaking, and the
method for calculating an undertak-
ing’s annual turnover or value of
assets for these purposes.  

Thresholds relating to the abuse
of dominance (i.e. excluding partic-
ular firms from being subject to
these provisions of the Namibian
Act) were promulgated in
Government Notice 306 in
Namibian Government Gazette No.
5107 on 24 December 2012 (the
Notice). The Notice provides that
the provisions relating to abuse of
dominance do not apply to an
undertaking whose annual turnover in, into or from Namibia is equal to
or valued below N$10 million; or whose assets in Namibia are equal to or
valued below N$10 million.

If the Namibian Commission considers addressing the price gouging
concerns through the abuse of dominance provisions of the Namibian
Act, it will be required to conduct an investigation and, on conclusion of
its an investigation, institute proceedings in the high court against the
parties for an order imposing a pecuniary penalty, amongst others. The
high court may impose a penalty for any amount which it considers
appropriate but may not exceed 10% of the turnover of the undertaking
during its preceding financial year. Further, the Namibian Commission
may, at any time, enter into a settlement agreement with the parties,
which must be approved by a court of law.

Approach to price gouging by the South African Commission
and possible learnings for the Namibian Commission
While the Regulations prohibit dominant firms from selling essential
goods and services at excessive prices during the period of national disas-
ter, the South African Competition Commission has argued that domi-
nance in the ordinary course does not have to be established in order to
prosecute a firm for price gouging. 

It has been argued that the mere ability of a firm to raise mark-ups,
margins or prices exorbitantly is evidence of market power as it demon-
strates a lack of constraints. The South African Commission has argued
that market power can be temporary, particularly in times of crisis. Firms
may not, in the ordinary course, have market power but, in situations of
national disasters like COVID-19, firms may be able to exert temporary
market power. It is irrelevant to the South African Commission whether
there were many sales or only a few. It is also inconsequential that the
additional profit earned from the conduct might have been negligible.

The South African Commission has pursued a number of firms for
price gouging in terms of the Regulations. Many of these firms have con-
cluded settlement agreements with the Commission, agreeing to pay an
administrative penalty, making a contribution to the COVID-19
Solidarity Fund and/or donating essential goods to public interest organi-
sations. To date, the Tribunal has found one firm guilty of COVID-19
excessive pricing, and its decision on whether the conduct of a second

Lutshiti 
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firm indeed contravenes the Regulations is pending.
In light of the approach of the South African Commission, there is

arguably scope for the Namibian Commission to pursue price gouging
cases in terms of the Namibian Act, particularly via the abuse of domi-
nance provisions. This would be compelling in relation to the supply of
essential goods or services. This approach is supported by the Cautionary
Note issued by the Namibian Commission which provides that the com-
panies inflating their prices may be at risk of contravening the excessive
prices provisions in the Namibia Act. Further, in its press release of 18
May, the Namibian Commission classified essential goods or services in
various sub-categories of health and hygiene products and food and basic
consumer items.  

The approach in dealing with price gouging during the COVID-19
pandemic is, of course, one that has to be carefully considered, especially
in the instance of Namibia where there is no clear legislative guidance. A
balance has to be struck between protecting vulnerable consumers on the
one hand, and the need to apply the law appropriately on the other hand. 

Indeed, the approach of the South African Commission has not gone
without criticism by legal practitioners, especially as small firms with no
clear position of dominance have been pursued for price gouging. �

Lutshiti is a Senior Associate and Malete an Associate Designate with
Bowmans. The article was reviewed by Tamara Dini, Partner and Co-
Head of Competition.

Keeping up with candidate
attorneys at Fasken
C O L E T T E  B U T L E R

Where do we stand?
As per Rule 22.1.4.1 of the Legal Practice Act Rules, a candidate attorney
may not be absent from the office for a period of 30 working days, or for
periods which collectively exceed 30 working days in any one year of their
articles. If a candidate attorney is absent from the office for more than the
maximum 30 days, their articles will have to be extended by the number of
days exceeding the 30 day limit. Alternatively, a court can grant an order
authorising such an absence when an application, on notice to the Legal
Practice Council (LPC) and the candidate attorney’s principal, is made
requesting condonation of, and supplying reasons for, the absence.

At the time of drafting these Rules, an era of working remotely and

keeping in touch via platforms such
as Zoom, Skype or Microsoft Teams
was not envisaged. This gap in the
law left us as candidate attorneys in
a peculiar position – even though
we are receiving instructions, and
producing legal work during the
lockdown, we would technically be
considered as being out of the
office.

However, on 6 April, the LPC
issued a notice explaining how the
inability to be at the office due to
the lockdown period can be man-
aged when it comes to looking
ahead at being admitted as an attor-
ney. The notice provides that as long as an application is made for an
order authorising the “absence” during the period of lockdown, the LPC
will, “in appropriate cases”, not oppose a subsequent application for
admission.  A proviso is added that, when making such a condonation
application, both the candidate attorney and the principal include the
following in their supporting affidavits: 
1. “ a statement as to the number of working days for which the candi-

date attorney was required to be absent from the office in each year of
the PVT contract as a result of COVID-19; 

Management/COVID-19Management/COVID-19

The National lockdown imposed by Government
since 26 March has changed the face of the
working environment as we know it.

Department meetings have turned into Zoom meetings
and our dining room tables have replaced our office
cubicles. For candidate attorneys, stepping into the work-
ing world for the first time is a daunting task to begin
with, and the added obstacle that the COVID-19 pan-
demic poses makes starting your professional career all
the more challenging.

Butler
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2. a statement that the candidate attorney was able, throughout that
absence, to fulfil his/her duties to his/her principal in full on each day;
alternatively, a summary of the legal work that the candidate attorney
performed during that absence from the office and an estimate of the
number of full days’ work that were achieved during that absence; 

3. if the candidate attorney was unable to attend to any legal work, or
limited in his/her ability to do legal work, an explanation as to why
this was not possible (for example, lack of computer and/or internet
access, difficulties in accessing the courts etc.);

4. a statement that, during this period, the principal exercised proper
supervision over the candidate attorney.”

While the notice provides some reassurance to candidate
attorneys, the LPC explains that while it appreciates the dif-
ficult position we are in, it does not guarantee that if the
above steps are followed, CAs can be sure that their articles
will not have to be extended as the time away from the
office might result in a lack of experience/training.

What are we doing at Fasken?
In times of uncertainty, it is easy
to feel isolated and that your
future is our of your control.
We can only do our best to
make sure we fulfil the require-
ments set out by the LPC, and
our employers can ensure that
we are still gaining the requisite
experience and training despite
the impact of COVID-19.

At Fasken, we are kept
in constant contact with
our colleagues via
daily/weekly department Zoom
meetings to check in and check
up on everyone’s workload. This
ensures that we have enough
work to keep us busy each day
and flags anyone who doesn’t,
so tasks can be pro-actively allo-
cated for the week. In addition, this
enables us to feel that we are still part of a
team, despite not being in an office building; it
teaches us how to operate as a member of a team and find new and cre-
ative ways to gain new clients, and ensuring the satisfaction of current
clients.

One of the reasons most law students want to join Fasken is because
candidate attorneys are given a lot of airtime with partners. We have a
Responsible Partner Program, whereby a partner at the firm is charged
with ensuring that we are given work and feel well-adjusted in the firm.
This helps us foster a good working relationship with a senior member of
the firm who can give us guidance, not only in performing tasks or com-
pleting work, but also in forming the basis of a successful professional
career. 

In addition, during each of our three rotations, we are also allocated a
supervisor who checks in with us daily and ensures we get feedback on
work done. 

As candidate attorneys, we have access to a training module for each
department at the firm via an e-learning platform called Erudite. Every
week, we have a training assignment with each department, a presenta-
tion, and a Zoom training session where we have the opportunity to ask
partners and associates questions. Our training assignments involve a
practical application of legal principles, whether in the form of drafting
pleadings, providing practical advice to a client based on a given scenario,
or discerning the next step in drafting agreements/ litigation proceedings.

In order to ensure that we can show the LPC that we have been work-
ing full days during the varying stages of lockdown, we have diligently been
keeping daily records of the legal work we complete, feedback received on
work done, and records of how we keep in contact with our principal.

During these uncertain times, it can feel like almost everything is out
of our hands and we cannot plan ahead. However, we are lucky to have
an employer that is still assisting us to form the foundation of our legal
careers. At Fasken, we’ve got articles COVID! �

Butler is a Candidate Attorney with
Fasken (South Africa).
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Adjudication in construction contracts: 
What next for relief?
K Y L E  B O W L E S

In the recent case of Ekurhuleni West
College v Segal and Another
(1287/2018) [2020] ZASCA 32, the
SCA was required to decide on the
appropriateness of launching an appli-
cation to review and set aside the
determination of an adjudicator
where the underlying dispute had also
been referred to arbitration in terms of
the contract. The SCA was also
required to consider the principles of
justice as they apply to tribunals creat-
ed by contract, such as adjudications.

The multi-level dispute resolution
mechanisms in modern construction
contracts may first require the parties
to engage with each other at management or board level, or embark on media-
tion to try to resolve the dispute amicably before referring it to adjudication
and then, if unresolved, to arbitration.

Adjudications are an accelerated form of dispute resolution, designed
for the summary and interim resolution of disputes, where parties make
submissions to a neutral person tasked with determining the dispute.
Where there is dissatisfaction with the determination of an adjudicator,
certain construction contracts may allow for the dispute to be referred to
arbitration where the dispute is decided upon by an arbitrator, following a
formal hearing and presentation of evidence.

The facts
The appellant, Ekurhuleni West College, entered into a written building
contract with Trencon Construction (Pty) Ltd to build a conference cen-
tre on its premises. During the project, various disputes arose between the
parties, which were referred by Trencon for adjudication. 

In terms of the contract between the parties, unresolved disputes
between them were to be referred to either adjudication or arbitration.
Where disputes were referred to adjudication, the adjudicator’s written
determination would be binding on the parties unless and until it was
later overturned or revised by an arbitrator.

The rules governing the adjudication between the parties allowed
three sets of submissions – a statement of claim (by Trencon in this case,
as the referring party), a statement of defence by the College, and a reply
by Trencon. The adjudicator was empowered to require a party to submit
any further information, documents or evidence which she/he might rea-
sonably require to make a determination. The adjudicator could also hold
a formal hearing, as with an arbitration, but was not obliged to do so.

Following Trencon’s submission of their reply, the College sought to file
a further response (a rejoinder). The adjudicator advised that he would not
consider the further response, nor any subsequent submission by the par-
ties, and also advised that he did not believe that a hearing was required.
He later requested further information from Trencon, but not from the
College. The adjudicator’s written determination found in favour of
Trencon in respect of five of the thirteen claims referred to adjudication,
and determined that an amount was payable by the College to Trencon.

The College gave notice of its dissatisfaction with the adjudicator’s deci-
sion and referred the disputes to arbitration. It also made an application to
the Gauteng High Court to review and set aside the determination on the
grounds that (1) the adjudicator had failed to comply with the rules of natural
justice (as he had ignored the rejoinder, not convened a hearing and only
requested further information from Trencon); and (2) objecting to the sub-
stantive merits of the claims that had been allowed by the adjudicator.
Trencon filed a counter-application for the enforcement of the determination. 

The High Court dismissed the review application with costs and granted
Trencon’s counter-application with costs on the attorney and client scale.
The College was, however, granted leave to appeal to the SCA.

The principles of justice
The high court, in dismissing the review application, agreed with the dictum in
Sasol Chemical Industries Limited v Odell and Another [2014] ZAFSHC 11 para 18
that an adjudication of this nature was not subject to the common law and that
therefore, the principles of natural justice were not applicable in this matter.

The SCA went further and, relying on the decision in Turner v Jockey
Club of South Africa, 1974 (3) SA 633 (A) at 645H-646B, found that,
whilst in the case of a statutory tribunal the obligation to observe the ele-
mentary principles of justice is derived from the expressed or implied terms
of the relevant legislation, in the case of a tribunal created by contract
(such as this adjudication), the obligation derives from the expressed or
tacit terms of the agreement between the parties. The SCA emphasised
that the test for determining whether the fundamental principles of justice
can be implied as tacit (the unexpressed intention of the parties). Terms of
the contract are always subject to the express terms of the agreement, by
which any or all of these principles of justice may be excluded or modified. 

Since the College did not challenge the express contractual provisions as
being contrary to public policy, there was no room to imply that any rule of

Multi-level dispute resolution mechanisms are
common in construction contracts today, and a
recent decision in the Supreme Court of Appeal

(SCA) sounds a note of caution on applying to the courts for
relief while still pursuing these contractual mechanisms.

Bowles
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natural justice was a tacit term of the agreement. The SCA found that express
contractual provisions had regulated the procedure and were strictly followed
by the adjudicator; thus, there was no merit in a claim of procedural unfairness. 

Arbitration and review
The main reason for the review application’s dismissal by the high court was
that the delivery of the notice of dissatisfaction, and pending arbitration,
precluded the review application. By proceeding to arbitration, the College
had exercised one of two mutually exclusive remedies, resulting in it waiving
the right to take the adjudicator’s determination on judicial review.

Whilst confirming that this ground was sufficient to dismiss the review
application, the SCA did not agree with the high court’s view that proceeding
to arbitration and applying for judicial review were mutually exclusive reme-
dies. In this regard, review of a determination is relevant and appropriate
where there has been alleged procedural unfairness in the conduct of the pro-
ceedings by an adjudicator, whereas referring the dispute to arbitration would
bring about a fresh hearing of the merits of the claims in terms of the contract.

Notwithstanding, the SCA found that this ground was still relevant,
on a “different but very firm foundation”, as the arbitrator would be enti-
tled to revise the adjudicator’s determination as if it had not been issued
or given. Thus, the determination would be revisited during a further step
in the agreed procedure for the settlement of disputes in the contract.
The College, by launching the review proceedings, had therefore required
the high court to review unterminated proceedings.

The SCA confirmed that whilst a court may, when appropriate, grant
relief by way of review, interdict or mandamus (judicial order) against a
decision in unterminated proceedings, such power may only be exercised
in rare cases where grave injustice might otherwise result or where justice
might not be attained by other means.

According to the SCA, this was not one of the rare cases which
required the court’s intervention. The adjudicator’s determination was not
exhaustive of the disputes, as it could be overturned during arbitration.
The College had agreed to be bound by the adjudicator’s determination
and, if dissatisfied with its remedy, was to refer the matter to arbitration.
This remedy was invoked and could have been pursued expeditiously.
Therefore, holding the College to the contract in these circumstances
would not cause grave injustice nor irreparable harm.

The appeal was accordingly dismissed.
The case discussed indicates that where a dispute is referred to arbitra-

tion following an adjudication, a dissatisfied party’s ability to approach a
court to obtain relief in respect of the adjudicator’s determination is limited.
This should be kept in mind when choosing an appropriately qualified
adjudicator, especially where an adjudicator’s determination becomes
immediately enforceable. A dissatisfied party may, to its detriment, be
forced to comply with a defective, irregular or unfair determination, until
such time as the determination is set aside in arbitration. �

Bowles is an Associate at Lawtons Africa.
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Days of our lives in the “new normal”: 
retrenchments in Southern Africa post COVID-19

Botswana
Labour relations in Botswana are primarily governed by the Employment Act
(29 of 1982), the various employment Amendment Acts (6 of 2010 and 10

of 2010), the Workers Compensation Act (23 of 1998) and the Trade
Disputes Act (15 of 2004). The Workers Compensation Act defines a worker
in Botswana as “any person who has entered into a contract of employment”.

Botswana recognises operational requirements as a ground to terminate
a contract of employment. Section 25 of the Employment Act reads: 

“Where an employer terminates contracts of employment for the pur-
poses of reducing the size of the workforce, he shall do so in respect
of each category of employee, wherever reasonably practicable, in
accordance with the principle commonly known as first-in-last-out.” 

An employer is obliged to give written notice to the Labour
Commissioner and any employee who might be directly impacted by the
retrenchment process. The employer is also required to engage in consulta-
tions with employees and/or their respective Trade Unions. 

In terms of s27 of the Employment Act, an employee who has been
retrenched on the basis of operational requirements is entitled to a severance
package, provided that the employee has been in continuous employment for a

The global COVID-19 pandenmic has brought
about unprecedented changes to the employ-
ment landscape and thrust us into a “new nor-

mal”. In looking beyond COVID-19, this article seeks to
give a cursory overview of what constitutes an employ-
ment relationship, to determine whether an employment
contract may be terminated on the basis of operational
requirements and, lastly, to examine whether employees
who have been retrenched on the basis of operational
requirements are entitled to severance packages in
Botswana, Lesotho, Mozambique and Namibia.

T H A B A N G  R A P U L E N G  A N D  T H A T O  M A R U A P U L A
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period of 60 months or more. The severance package is calculated at the rate of
one day’s basic pay per month of service (12 days a year) for employees who
have worked for less than five years. Employees who have worked for five years
or longer are entitled to a severance package calculated at a rate of two days for
each month of service (24 days per year). 

Lesotho 
Labour relations in Lesotho are primarily governed by the Labour Code (24
of 1992), the Workmen’s Compensation Act (13 of 1977) and the Code of
Good Practice (2003). Furthermore, the Labour Code definition of an
employee is “any person who works in any capacity under a contract with an
employer in either an urban or rural setting”.

An employer who retrenches an employee on the basis of operational
requirements is obliged to comply with s63(1) of the Labour Code which
states that an employee who has been employed for a year is entitled to one
month’s notice and where the employee has been employed for more than
six months but less than a year, they are entitled to two weeks’ notice. 

In terms of s79(1) of the Labour
Code, employees who have been
retrenched are entitled to severance
pay if they have had the same
employer for at least one continuous
year. The employer will then have to
pay the employee the equivalent of
two weeks’ pay for every completed
year of service. 

Mozambique
The applicable legislative framework
governing labour relations in
Mozambique is the Constitution of
Mozambique (2004, as amended) and
the New Labour Act (23 of 2007).

The New Labour Act creates a
presumption of employment in arti-
cle 19 when an employee “is carry-
ing out remunerated activity, to the
knowledge and without opposition
of the employer”. 

Mozambican employment law
provides for two main types of
redundancy procedure: individual
redundancy in terms of articles
127(4) and 130 of the New Labour
Act and collective dismissal in terms
of article 132 of the New Labour
Act.  Both of these procedures occur
when an employer faces economic,
technological or structural circum-
stances that give rise to a reorganisation of the company or reduction or clo-
sure of activities, which makes it necessary to eliminate or significantly alter
some jobs. The only difference between the two is that the procedure for
collective dismissals was introduced for cases where an employer seeks to
dismiss more than 10 employees. 

Employees who have been dismissed on the basis of operational requirements
(or redundancy, as it is referred to in legislation) are entitled to compensation,
and the value thereof will depend on whether the employee was employed on a
fixed term or permanent contract. Employees who are employed on a fixed term
contract are entitled to an amount that is equivalent to the remaining months
of employment before the employment contract was due to terminate. For per-
manent employees, their severance pay is calculated as follows:

30 days’ wages for each year of service if the employee’s salary is equiva-
lent to one to seven times the national minimum wage;
15 days’ wages for each year of service if the employee’s salary is equiva-
lent to ten times the national minimum wage; or 
3 days’ wages for each year of service if the employee’s wage was equivalent
to more than sixteen times the national minimum wage. 

Namibia
Labour relations in Namibia are primarily governed by the Labour Act (11 of
2007), Employees Compensation Act (30 of 1941) and the Constitution of the
Republic of Namibia, 1990. It is not a requirement for a contract of employ-
ment to be formally reduced to writing as s1 of the Labour Act merely defines
an employee as a natural person who is employed and receives or is entitled to
receive remuneration in exchange for assisting in the carrying on of a business.

Namibia recognises operational requirements as a ground to terminate a con-
tract of employment in terms of s107(2) of the Labour Act. An employer may,
therefore, dismiss an employee or employees due to re-organisation, transfer of a
business, or reduction or discontinuance of a business for economic and techno-
logical reasons. Furthermore, an employer is required to inform the Labour
Commissioner and recognised Trade Unions and/or workplace representatives at
least four weeks prior to the effective date of dismissal. An employee who has
been retrenched on the basis of operational requirements is entitled to an amount
equal to at least one week’s remuneration for each year of continuous service.

Analysis
The four countries discussed make provision for a contract of employ-
ment to be terminated on the basis of operational requirements.
However, challenges will inevitably arise. The first challenge is how con-
sultations between employers and employee representatives will occur in
light of the global trend towards physical distancing. The second chal-
lenge is whether companies that are under extreme financial pressure
and/or are on the verge of bankruptcy would still be required to pay
employees who have been retrenched their severance packages. As things
stand, a company that is under extreme financial pressure and/or on the
verge of bankruptcy would still be required to pay severance packages to
employees who have been retrenched and, ultimately, the laws pertaining
to business rescue and insolvency would have to be read together with
the applicable labour laws by the appropriate courts and tribunals.

This article has provided a brief overview of what constitutes an employ-
ment relationship and the operational requirements for a contract of employ-
ment to be terminated in Botswana, Lesotho, Mozambique and Namibia.
Furthermore, employees in these countries are entitled to severance packages in
the event that they are retrenched on the basis of operational requirements. �

Rapuleng is a Director, Employment practice
and Maruapula a Candidate Attorney with
Cliffe Dekker Hofmeyr. 
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Retrenchments in the time of COVID-19

The African economy has been similarly affected. According to the World
Bank’s Africa Pulse report, economic growth in sub-Saharan Africa is pro-
jected to decrease during 2020 to between -2.1 and -5.1%. This is from a
positive of 2.4% in 2019.

The unfortunate consequence of such a contraction is the resultant
decrease in the amount of business conducted and the number of people
employed. According to the Quarterly Labour Force Survey (QLFS) for
Q4:2019, the unemployment rate was 29.1% (the most recent QLFS stats
available at the time of writing) and this figure could reach 40% owing to
the fallout experienced as a result of the COVID-19 pandemic. In April
2020 alone, according to the South African Revenue Service (SARS),
over 20 000 jobs were lost in South Africa because of the pandemic.  

The increase in retrenchments
In the second week of May, it was reported that the Commission for
Conciliation, Mediation and Arbitration (CCMA) has seen an increase in
both large-scale and individual retrenchments since the start of the pandemic.
Unfortunately, this is creating a massive burden for an already-stretched system.

As the courts will not generally second-guess a business decision made by a
company, they will assess the fairness of a decision to retrench owing to opera-
tional reasons and not the correctness thereof. This principle is demonstrated
in CWIU & others v Latex Surgical Products (Pty) Ltd (2005) 14 LAC 7.1.3:

The individual employees were members of a union and were dismissed
by the respondent company in February 1999. 
The Labour Court (LC) found that the dismissal was both procedurally
and substantively fair but allowed them leave to appeal to the Labour
Appeal Court (LAC). 
The Appeal Court found that the reasons for dismissal were unfair on
the basis of the selection criteria used:

They were not fair nor objective as required by s189(7)(b) of the
LRA;
Immediately after the dismissal, the employer  employed 80 casual
workers who were no more qualified than those who were dismissed; 
The company did not take into account the dismissed employees’
proposal that they all work shifts and share the available work to
avoid anyone being retrenched. 

The LAC found that there was no fair reason for the dismissal and
ordered reinstatement with retrospective effect.

‘Economic needs’ in retrench-
ment
The term ‘economic needs’ is a very
broad concept and covers needs
related to the company’s economic
well-being. The most common
example of an economic needs chal-
lenge faced by a company is a down-
turn in the economy or a decrease in
the demand for a company’s prod-
ucts. This can result in surplus
employees, which necessitates their
retrenchment.

A question which could be at the
forefront of many companies’ minds is
whether or not a company is able to
change the terms and conditions of
employment, and potentially retrench
employees, to ensure business sustain-
ability. 

In NUMSA vs Aveng Steel and
another, handed down on 13 June
2019 and reported at [2019] 9 BLLR
899 (LAC), the LAC found that the
retrenchments were a reasonable and
bona fide means to ensure its long-
term survival.  Accordingly, the dom-
inant or approximate cause for the
dismissals was Aveng’s operational
requirements and not the rejection of
the proposal.

The LAC put it as follows:
“[68] Hence, the essential inquiry under section 187(1)(c) of the LRA

is whether the reason for the dismissal is the refusal to accept the proposed
changes to employment.  The test for determining the true reason is that
laid down in SA Chemical Workers Union v Afrox Ltd.  The court must
determine factual causation by asking whether the dismissal would have
occurred if the employees had not refused the demand.  If the answer is yes,
then the dismissal is not automatically unfair.  If the answer is no, as in this
case, that does not immediately render the dismissal automatically unfair;
the next issue is one of legal causation, namely whether such refusal was
the main, dominant, proximate or most likely cause of the dismissal”.

Accordingly, as long as the decision to retrench is made with the gen-
uine intention of making or keeping a business viable, and under circum-
stances where there are no other reasonable alternatives, it will not render
the dismissal unfair. It is important to note that viability of a business is a
wider concept than mere profitability.  

The global economy has contracted significantly in
the past three months. According to statistics
released by the United Nations (UN), over the next

two years, the global economy will lose $8.5 trillion in out-
put owing to the COVID-19 pandemic. (At the time of writing
this article, this translated into almost R151 trillion.)

J O N A T H A N  G O L D B E R G  A N D  G R A N T  W I L K I N S O N
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The economic situation in which the world, including South Africa,
has found itself, has left many employers in the unenviable position of
needing to retrench employees to ensure the business’s continued survival.
However, what must always be kept in the forefront of employers’ minds is

that retrenchment is a last resort and every attempt should be made to
ensure continued employment. �

Goldberg is CEO and Wilkinson an Executive of Global Business Solutions.
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Collaboration critical for rebuilding SA’s
economy post COVID-19
A D V O C A T E  L U V U Y O  B O N O

Our economy is bleeding. Experts predict an economic growth decline of
anything between -5.8% to -11% for 2020. Over 1.6 million jobs are
expected to be shed in the country this year, and thousands of businesses
will be declared insolvent in 2020.

With the economy on its knees,
South African leaders in labour,
government and industry should
not be blinded by these depressing
conditions, but instead show the
true leadership so desperately need-
ed by looking beyond the crisis
period. 

A lot of sacrifices will be
required to rebuild the economy
and relatedly, the way in which we
deal with collective bargaining
beyond 2020 could help to soften
the blow for both employer and
employee.

The companies that survive the
effects of the epidemic, and the shutdown of the economy due to the
lengthy lockdown period in South Africa, will be faced with a myriad
new challenges in 2021: a spike in the prices of goods and services,
employees demanding salary increases, and taxes. 

The time is right to lay a foundation for workplace collaboration,
where management and labour share a common vision of what needs to

be done for their continued survival. South Africa will not be able to
afford more job losses in 2021 due either to employers wanting greater
profits or labour seeking higher increases. We will need to find an equilib-
rium between these two poles, if only for a certain recovery period while
the economy is being nursed and rebuilt. 

The paradigm shift in collaborative bargaining takes place when
labour (unions) and employers work towards making an organisation or
business productive while, at the same time, looking after the interests of
one another. 

Through collaboration between labour and industry, a common under-
standing and a common vision – not only for the sake of the survival of
the company and employees concerned, but also for the country as a
whole – to save the economy. 

Government must play an instrumental role as player and referee in
the management of labour relations. It must be one step ahead in culti-
vating and preparing the groundwork required to build the local economy.
A collaborative labour framework, with solid policy and legislation should
be put in place sooner rather than later.

COVID-19 is going to pass. 
Just look at Ireland – a country that, with the right political will in

place, the right policies and strong collaboration between all stakeholders,
rebuilt its economy not once, but twice. 

To resuscitate the South African economy, we will need to keep taxes
low, make sure food prices do not skyrocket unnecessarily, and balance
the demands of unions for higher salaries with the profit and rebuilding
requirements of corporates.

Make no mistake, there will be no place for unrealistic demands in
2021. We will be in survival mode, and we will only survive by once
again taking each other’s hands. �

Advocate Bono is Chairperson of the Education Labour Relations coun-
cil (ELRC), the Essential Service Committee (ESC), and an Adjunct
Professor at the Nelson Mandela University. He writes in his personal
capacity.

Are South African leaders looking at and planning
for the future – particularly when it comes to
the economy and labour situation beyond the

COVID-19 epidemic?

Bono
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SA Exchange Listed M&A 
Brait SE disposed of its 63.1% stake in Iceland Foods for a sale consideration of
£115 million (R1,28 billion). The sale of the 243,571,047 B shares to founder Sir
Malcom Walker, Tarsem Dhaliwal and the management team via a newly estab-
lished company NewCo, will be paid in cash and in three instalments of £60 mil-
lion (June 8), £26,9 million and £28,1 million (July 2021 and July 2022 respec-
tively). Brait has been granted a pledge over the B shares which will remain in
place until all deferred payments have been received.

NWK Holdings issued a firm intention to make an offer to acquire all the
remaining issued shares of NWK it does not already own for a total value con-
sideration of R176,35 million, and to delist the company from the exchange
operated by 4AX. NWK currently holds c. 79.45% of the NWK shares and pro-
poses to acquire the remaining 20.55%, representing 29,390,985 shares. The
purchase consideration will comprise a share-for share offer for newly issued
NWK Holdings shares or, alternatively, an equivalent cash consideration of
R6.00 per share.

Union Atlantic Minerals concluded a share subscription and option agreement
with Ibhubesi Capital in terms of which the company will issue 194,367,163
shares for an aggregate amount of R5,8 million. Ibhubesi will have the option to
increase its stake in UAT to 51%, subject to a number of suspensive conditions.

Zeder Investments, via its wholly-owned subsidiary Zeder Financial Services,
agreed to dispose of its 32.1% stake in Quantum Foods to Country Bird at a cash
price per share of R5.00 resulting in a sale amount of R308,1 million. Zeder received
the stake in Quantum Foods when the shares were unbundled by Pioneer Foods in
2014. The proceeds will be used to appropriately capitalise its investments during
the current pandemic and to invest in new opportunities as they arise.

General Corporate Finance
Transaction Capital undertook a non pre-emptive cash placing of 30,750,964
new shares to certain institutional investors representing 5% of the existing
issued ordinary share capital base. The placing was conducted through an
accelerated bookbuild process with shares issued at a price of R18.20 per
share, a 2.2% premium to the pre-launch 30-day VWAP of R17.80 as at close on
June 17, 2020. The placing raised gross proceeds of R559,7 million, which will
be used to support the accelerated acquisition of non-performing consumer
loan portfolios to be collected as principal in South Africa and Europe.

Zarclear disposed of 6,4 million Stenprop shares by way of an on-market block
trade on the JSE. The shares were sold at R20.00 per share for an aggregate
consideration of R128 million, reducing Zarclear’s stake to c. 4.8% of the total
Stenprop shares in issue.

Unlisted Deals
Crossfin, a Cape Town-based African fintech investor, invested an undisclosed
sum in SA fintech truID through its investment arm Crossfin Ventures. truID,
which provides financial institutions and fintechs with secure access to consumer
banking data, aims to use the funds to further develop its data capabilities.

HAVAÍC a Cape-based venture capital firm, invested in local mobile marketing
platform Mobi, which provides clients with an easy-to-use marketing software
platform that allows users to easily create well-designed and highly-person-
alised mobile campaigns.

Ikamva Lakusasa, a company newly-formed by three senior executives of the
agency, acquired a 26% stake in Joe Public United a local independently owned
advertising agency, while a further 34% has been acquired by 100% black-
owned private equity investment company Senatla Capital. The financial details
were undisclosed. The deals make Joe Public United the largest black-owned
independent agency in South Africa.

And in the rest of Africa . . .
Botswana: Renaissance Oil has entered into a binding letter agreement to
acquire an option for a 50% working interest in a large Petroleum Licence com-
prising 2,45 million acres in the Kavago sedimentary basin. The option will pro-
vide Renaissance with a potentially high impact oil and gas play. In terms of the
licence the company is committed to a minimum work programme of
US$432,000 over the first 4-year exploration period.

Guinea: Hummingbird Resources signed a binding agreement to acquire the
Kouroussa Gold project from Canadian mineral explorer Cassidy Gold.
Kouroussa is a near term development asset in the Siguiri Basin which has
high-grade mineral resource of 1,18Moz of gold at >3g/t. The initial considera-
tion of £10 million will be met through the issue of 35,2 million new ordinary
shares at a price of 28.4 pence per share, representing 9.1% of the enlarged
share capital of Hummingbird Resources.

Kenya: Kingdom Holding owned by Saudi Prince Al-Waleed bin Talal, has disposed
of stakes in two Kenyan five-star hotels, Fairmont The Norfolk and Fairmont Safari
Club. The hotels were sold to Nepalese Chaudhary Group for Ksh2,8 billion.

Kenya: PayGo Energy, a Kenyan venture backed technology company which builds
hardware and software solutions to help grow early-stage markets for Liquid
Petroleum Gas (LPG), partnered with Saisan Company  to launch PayGo’s Cylinder
Smart Meter. Saisan is a vertically integrated energy business headquartered in
Saitama, Japan. The partnership will provide PayGo with access to Saisan’s Gas One
retail network and a footprint in fast-growing  emerging economies across Asia.

   
in association withDealselectionDealselection ®

Who did what in June 2020 . . .

NATURE                                                                                                                                                                                                                            ESTIMATED         ANNOUNCEMENT
OF DEAL                           PARTIES                                     ASSET                                   SA LAW FIRM                             LAWYERS                              DEAL VALUE                 DATE

Disposal by                    Tongaat Hulett to Eswatini's                Tambankulu Estates                                             Bowmans                          Ryan Wessels, Maryanne Angumuthoo, Heather                              R375m                  Jun 17 
                                    Public Service Pension Fund                                                                                                                                   Duffy, Lance Fleiser, Helen Wilsenach, Tamara Dini

Acquisition by                 Hosken Consolidated Investments         remaining 30% stake in HCI Invest6 (sole asset        ENSafrica                          Tiann de Wit                                                                              R154m +                 Jun 26 
                                    from Sactwu                                        is a stake (323 330 485 N shares) in E Media)                                                                                                                                               20m EMN shares

Disposal by                    Tiso Blackstar to Tiso Investment          entire stake in Kagiso Tiso                                   Cliffe Dekker Hofmeyr        Willem Jacobs, Reza Ahmed for Tiso Investment                              R850m                  Jun 26 

Acquisition by                 Tiso Blackstar from minorities               Tiso Blackstar                                                      Cliffe Dekker Hofmeyr        Anita Moolman, Yaniv Kleitman, Andrew Giliam,                     to be advised                  Jun 26 
                                                                                                                                                                                                              Melissa Mtolo for Tiso Blackstar



Through our success in commercial litigation, administrative law, national legislation, 
mineral and mining law, public procurement, property law, industrial and employment 
relations, and competition law, we have been shaping the economy and social 
development of South Africa since 1996.
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