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Without prejudice first published the Top Student feature in 
2002, which makes this 2022 edition of the feature rather spe-
cial. I believe these top students are rather special too. 

The graduates of 2020 and 2021 have spent the final years of their 
studies in a world plunged into uncertainty, where family, friends and often 
lecturers were recognised as integral to their lives and their well-being, and 
where mortality was thrown into sharp focus. And whilst of course, one 
cannot generalise, they learnt that despite the convenience of our digital 
age, a disembodied WhatsApp is nothing in comparison with hearing 
someone’s voice or being in someone’s presence. It is to be hoped that they 
carry these thoughtful emotions through their careers – the world will be a 
better place for them. 

It is worth sparing a thought for those students and, of course, all citi-
zens in Ukraine, who also spent two uncertain years during the pandemic 
only to find themselves in an appalling situation where the humanitarian 
cost is impossible for us to comprehend. Paul Gilbert, director of LBC Wise 
Counsel wrote in a blog, ‘The unimaginable world of there being a war 
again in Europe, or of living through a global pandemic, was only three 
years ago. An unimagined world no more; we now collectively grieve the 
loss of ordinariness for those who are suffering so much.’  

The Guardian reports that two former UK 
prime ministers, Sir John Major and Gordon 
Brown, have called for the creation of a special 
forum modelled on the Nuremberg trials. Putin is 
being investigated by the International Criminal 
Court for war crimes. However, it cannot pursue 
charges of aggression without the approval of the 
UN security council, and Russia, as a permanent 
member, could veto it. Gordon Brown wrote in 
the Daily Mail that this ‘loophole in international 
law’ must be closed so that Putin cannot ‘dodge’ 
accountability.  

Lawyers, globally, are taking a stand. Two more 
judges of Hong Kong’s Court of Final Appeal 
resigned. Beijing’s influence on the legal affairs of 
Hong Kong has increased since the imposition of a 
national security law in 2020. Lord Robert Reed, president of the UK 
Supreme Court, said that he and Lord Patrick Hodge had chosen to resign 
because they could not continue to sit ‘without appearing to endorse an 
administration that has departed from values of political freedom, and free-
dom of expression’.   

Reputational risk for Simmons & Simmons, Northridge Law and EY – 
the three law firms selected to advise on the sale of Russian oligarch, 
Roman Abramovich’s Chelsea Football Club – was real. But both 
Simmons and Northridge stated that they will make donations from their 
fees to charities that deliver humanitarian aid to Ukraine. And global law 
firms appointed to assist the government of Ukraine to pursue allegations 
of war crimes and secure reparations, along with academics and institu-
tions, will all work pro bono. 

.  
LAST ISSUE OF without prejudice 
Finally. It with a very heavy heart that I must advise readers of without 
prejudice that this will be the last issue of the magazine. This is a decision 
that has not been made easily. 

Regular readers of without prejudice will know that for some consider-
able time I have asked firms to become sponsors to guarantee its survival. 
Continuing in the hope that ad hoc financial income each quarter will 

meet financial output no longer makes business sense; the need to upgrade 
our website brought things to a head and made a decision necessary.  

without prejudice is not an academic journal and has provided articles 
of interest that are sound in law and had the advantage of being a ‘good 
read’. The magazine has enabled practitioners to keep up with not only 
their own areas of expertise, but also others in which they are interested, 
and the manner in which articles are written makes it easy for those in the 
corporate world to digest. Students always comment on the value of read-
ing without prejudice to see theory put into practice. And many have val-
ued the articles as a source of information not easily found elsewhere. 

There are many people I would like to thank for their willingness to 
write – often with little notice – among them David Lancaster; Paul 
Gilbert, who always write insightful articles that provide practical advice; 
Patrick Bracher who has provided the ‘it could only happen in the US 
‘Tales from the US of A’, Hans Muhlberg, who writes so humourously and 
informatively about IP matters; and Graeme Palmer, whose gift it is to 
make complex areas of tax understandable. Lawyers, both senior and 
junior, who have little spare time, have provided articles of considerable 
interest, often on lesser-known areas of law and cases. And to all writers 
over the years whose articles have added value to without prejudice and 

benefitted so many readers – my very grateful thanks. 
My sincere thanks must also go to the without prej-

udice sponsors. I would first like to thank core sponsors 
Cliffe Dekker Hofmeyr and Webber Wentzel. Sally 
Hutton, Christo Els and Johann Scholtz at Webber 
Wentzel and Brent Williams and Johan Latsky at Cliffe 
Dekker Hofmeyr have always been generous with their 
time and thoughtful consideration of without prejudice. 
Johann Scholtz has been a member of the Editorial 
Advisory Board since its inception, and Chairman of 
the Board for several rotations. He has lent an unbiased 
eye, a sympathetic ear and provided a voice of wisdom 
whenever asked. I would like to thank our more recent 
sponsors, Absa, Beech Veltman, KPMG, Lawtons Africa 
and MacRobert for their support of without prejudice, 
and for providing interesting and informative articles 

that have benefitted not only lawyers and prospective lawyers, but also the 
wider corporate industry. 

Last but undoubtedly not least, I would like to thank the without  
prejudice team and the CE of Gleason Publications and my co-director, 
Marylou Greig. The without prejudice team comprises sub-editor Gail 
Schimmel, who does much more than ensure that I do not change laws; 
copy editor Lee Robinson, whose eagle eye is such an asset; graphic designer 
Janine Harms, whose layout is so essential to the magazine; Vanessa 
Aitken, who always finds time and keeps the tech side of things going, and 
wears many other hats besides; our cartoonist extraordinaire – Dov Fedler  
and Liz Aitken, our bookkeeper who rules expenditure with an iron rod 
and ensures we have no bad debts. I must also thank our website host, 
Mycalture; the team there has been so accommodating with time and with 
a thoughtfulness and generosity not normally associated with business. 

The weekly newsletter, without prejudice Legal Briefcase, will continue 
for a while. 

The eternal optimist, I left this note to the last minute and I continue 
to hope that several white knights will ride in, and that without prejudice 
will rise from the ashes before the embers burn out. ◆  

 

MYRLE VANDERSTRAETEN
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The court in Howard v Herrigel 
1991 (2) SA 660 (A) stated that 
“At common law, once a person 
accepts appointment as a director, 
he becomes a fiduciary in relation 
to the company and is obliged to 
display the utmost good faith 
towards the company and in his 
dealings on its behalf. That is the 
general rule and its application to 
any particular incumbent of the 
office of director must necessarily 
depend on the facts and circum-
stances of each case.” 

A fiduciary duty is a commit-
ment to act in the best interests of 
another person, and thus a fiduciary relationship is entered into when a 
person manages and protects the assets of another person and/or has the 
right to act on that person’s behalf. Directors are to take cognisance of 
their duties, whether common law or statutory, to ensure that the finan-
cial interests of the company are kept close to heart. These duties should 
not prevent a person from holding office, but rather should encourage one 

to acquaint him/herself with the 
required duties and responsibilities. 

Section 76(2)(a) of the 
Companies Act (71 of 2008) pro-
vides that directors have a duty not 
to abuse their position or any infor-
mation gained from this position for 
personal gain; or to knowingly 
cause harm to the company. In 
terms of s76(2)(b), directors also 
have a duty to communicate any 
information that comes to their 
attention to the board of directors 
at the earliest and most practical 
opportunity. 

Section 76(3)(b) gives directors 
a fiduciary duty to act in the best interests and for the benefit of the com-
pany. It should be noted that the duties imposed under s76 are in addition 
to, and not in substitution for, any duties of the director of a company 
under the common law. This means that the courts may still have regard 
to the common law and past case law when interpreting the provisions of 
the Act. 

Section 77, read with s22(1) of the Act penalises and holds directors 
personally liable to the company for any loss, damages or costs sustained 
by the company in defined circumstances. Although s77 places personal 
liability on directors, the common trend with regards to liability shows 
that liability is not absolute, but is largely linked to some form of wrong-
fulness on the part of the director. 

In terms of s218, when a director is in contravention of the provisions 
of the Act, they are liable to any other person for any loss or damage they 
may suffer as a result of that contravention.  

In the recent case of Mirchandani v Unica Iron & Steel (Pty) Ltd and 
Unica Iron & Steel (Pty) Ltd v Mirchandani (802/2020, 813/2020) [2022] 

Director’s fiduciary duties: acting in the 
company’s best interests 
N I C H O L A S  V E L T M A N  A N D  M B U Y I  K A T U M B A

Directors’ duties are derived from contract, 
statute, the company’s Memorandum of 
Incorporation (the MOI), and common law. The 

common law outlines the duties of directors and how 
they ought to conduct themselves, including the duty of 
care, skill, diligence, and the duty to act in good faith, 
when dealing with the company.

CompanylawCompanylaw

Veltman 

Katumba

✆ (011) 285-0011 * warren@bv-inc.co.za Specialist mining and natural resources lawyers who are #RelevantResponsivePractical
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ZA SCA 58 (22 April 2022), the role of directors was again scrutinised. 
Mr Mirchandani worked for Unica Iron & Steel (Pty) Ltd as a techni-

cal director in terms of a profit share agreement. After leaving Unica, he 
reported the company for deliberately breaching environmental laws; in 
particular, the National Environmental Management Act (NEMA), 
claiming that Unica operated without ensuring that the provisions of 
NEMA were duly complied with to ensure that the company’s operations 
would not endanger the environment. 

Unica was criminally charged and paid fines in terms of a plea agreement. 
In a high court claim for damages based on s218 of the Companies 

Act and breach of Mirchandani’s common law fiduciary duties, his co-
directors testified that they were unaware of the applicability of NEMA 
when concluding the profit agreement.   

Mirchandani contended that NEMA provisions were not complied 
with due to deliberate and conscious decisions by Unica’s board, as the 
company could ill-afford the delay in establishing the plant. Unica was 
successful in its damages claim, and Mirchandani successfully instituted 
an action for his director’s salary and agreed wages. Both parties appealed 
the judgments against them. 

Unica attempted to rely on Breetzke and Others NO v Alexander [2020] 
JOL 48345 (SCA), in support of its argument that Mr Mirchandani 
breached his fiduciary duties in terms of s218 of the Act. The Supreme 
Court of Appeal held that the reliance was misplaced, as the facts in the 
Breetzke matter were different from the facts in the Mirchandani matter. In 

Breetzke, a trustee exploited his position to advance his own interests 
over the interests of the trust which he had a duty to serve. The court, in 
Breetzke, unequivocally stated that “the fiduciary must place the interests 
of the other party to whom the duty is owed before their own.” 

Unica failed to prove that the term it relied on in the profit agreement 
was express, tacit or implied and there was no suggestion nor evidence 
that Mr Mirchandani had breached his fiduciary duties to Unica in order 
to advance his own interests. 

On the contrary, as a Technical Director, the Supreme Court of 
Appeal held that if he had breached the provisions of NEMA, it was in 
the furtherance of Unica’s interests and not for his own. This breach by 
Mr Mirchandani resulted in Unica becoming operational and profitable. 
The Supreme Court of Appeal held that the alleged breach of the fiduciary 
duties owed to Unica in not complying with the provisions of NEMA was 
solely for the benefit of Unica and the plant, and not for his own. 

The Supreme Court of Appeal further held that, at best for Unica, Mr 
Mirchandani ‘was, at most, incompetent, if at all’. He may have done his 
‘incompetent best’ to see to it that Unica was operational and profitable 
and, therefore, it could not be said that ‘he was unfaithful and disloyal to 
Unica and thus breached his fiduciary duties to the company’.  

Mr Mirchandani’s appeal was successful. ◆ 
 

Veltman is a Partner and Katumba a Candidate Attorney with Beech 
Veltman.

CompanylawCompanylaw

While the regulations focused mainly on protecting consumers from 
“unconscionable, unfair, unreasonable, unjust or improper commercial prac-
tices during the national disaster”, the block exemptions were meant to 
facilitate co-ordination in sectors that were essential to the fight against 
COVID-19, such as the banking and healthcare sectors.  

During this time, with the aid of the regulations, the Competition 
Commission managed to investigate and prosecute a record number of cases 
for abuse of dominance, primarily related to excessive pricing. It is noteworthy 
that a number of these cases were resolved by means of settlement agreements 
between the Commission and the affected firms. This was in sharp contrast to 
the pre COVID-19 era where the prosecution of firms, based on excessive pric-
ing, proved exceptionally difficult for the Commission.  

Prior to the COVID-19 era, firms that were alleged to have engaged in 

Competitionlaw/COVID-19Competitionlaw/COVID-19

Competition law post the national 
state of disaster

The COVID-19 pandemic necessitated the 
introduction of several unprecedented mea-
sures aimed at mitigating its impact. Of par-

ticular interest in the field of Competition Law are the 
COVID regulations (Government Gazette 43116, 19 
March 2020) and block exemptions published by the 
Minister of Trade, Industry and Competition pursuant 
to the National State of Disaster declared by the gov-
ernment under Government Gazette  number 313 of 
15 March 2020. 

N K O N Z O  H L A T S H W A Y O  A N D  D I S E B O  L E O K A O K E
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excessive pricing were prosecuted in 
terms of s8 of the Competition Act 
(89 of 1998) (as amended). 
Ordinarily, excessive price actions 
require the finding of dominance. 
However, some of the firms that 
were accused of excessive pricing 
during the National State of Disaster 
were not necessarily dominant in the 
ordinary sense. In fact, many of them 
had miniscule market share in their 
relevant markets.  

The introduction of the COVID 
regulations, and by extension, the 
concept of price gouging, led to the 
first technical interpretation of “mar-
ket power”. In the case of 
Competition Commission v Babelegi 
Workwear Overall Manufacturers and 
Industrial Supplies CC (Babelegi), the 
Tribunal and the CAC held that 
even though Babelegi had a market 
share of less than 5%, “one can rea-
sonably infer that Babelegi had mar-
ket power during the Complaint 
Period since it behaved to an appre-
ciable extent independently of its 
competitors, customers, or suppliers”. 

However, some legal and eco-
nomic commentators have opined 
that the principle of price gouging 
does not form part of our law. 

Further, the legitimacy of the concept has been questioned in various juris-
dictions. In several jurisdictions, price gouging laws were specifically intro-
duced to prevent excessive pricing and profiteering during a state of emer-
gency. The concept of price gouging, while being questioned by the legal 
and economic commentators because it is not expressly provided for in the 
Act, nor the COVID regulations, has been utilised in several excessive pric-
ing cases during the COVID era. Consequently, a number of firms were 
prosecuted for price gouging, among other things, under s8 of the Act read 
with regulation 4 of the COVID regulations. The most recent case to be 
prosecuted in this manner was the case of Competition Commission v 
Tsutsumani Business Enterprise – a firm that is a supplier of masks to the 
South African Police Services. The Competition Tribunal found 
Tsutsumani Business Enterprise guilty of “excessive pricing or price gouging” 
in contravention of s8(1) of the Act read with regulation 4 of the regula-
tions. For this reason, it was fined 10% of its relevant turnover.  

On 4 April 2022, the President announced the end of the National State 
of Disaster. It is important to note that in terms of regulation 2.3 of the 
COVID regulations, “the regulations and directions will be of no force or 
effect when the COVID-19 outbreak is no longer declared a disaster”. This 
means that absent any transitional measures to ensure the continued validity 
of the COVID regulations, firms that are alleged to have engaged in exces-
sive pricing can only be prosecuted in terms of s8 of the Act. The critical 

question that arises is whether firms that contravened the regulations at the 
relevant time could still be prosecuted in terms of those regulations if no 
prosecution proceedings were initiated at the time.  

When considering the post-COVID landscape, the fundamental ques-
tion that arises is whether the cases prosecuted during the COVID era can 
be used as precedent on post-COVID prosecutions. It will be interesting to 
see what effect, if any, the COVID regulations will have on the post-
COVID jurisprudence, and whether there will be a general increase in pros-
ecutions during normal market conditions. In particular, it will be interest-
ing to see if the authorities continue to embrace the concept of price goug-
ing despite the contestation that it does not exist in our law.  

As already mentioned, the regulations were not the only measure adopted 
to mitigate the impact of COVID. The block exemptions, which regulated 
conduct between competitors, were also put in place to facilitate a certain 
level of coordination to deliver on an efficient and expedited basis certain 
critical services in the healthcare and banking sectors. Laudable as this may 
be, the effects of coordination between rivals may be difficult to end now 
that the national state of disaster is lifted.  

Government’s swift response, and that of the competition authorities, to 
ensure that exploitative behaviour in the market is curbed is commendable. 
It will, however, be interesting to see whether these unprecedented measures 
will contribute to changing competition jurisprudence as we know it. ◆ 

 
Hlatshwayo is Head of Competition and Leokaoke an Associate with 
Lawtons Africa.

Hlatshwayo 

Leokaoke
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The effects of the Truworths Judgment 
on Regulation 23A(4)(c) of the NCA
B U S I S I W E  K O L W E N I  A N D  S H E R I Z A D  S A C K S

Section 82(1) of the NCA places an obligation on credit providers to 
have their own evaluative mechanism in place to conduct affordability 
assessments on consumers prior to entering into credit agreements. It is 
important to note that this section did not provide further guidelines on 
how the affordability assessment should be conducted, nor did any other 
provision of the NCA until the National Credit Act Amendment Act 
came into force in March 2015. 

On 13 March 2015, the National Credit Amendment Act (19 of 
2004) came into effect and introduced, amongst others, Regulation 23A 

(4)(c) which included specific crite-
ria to be followed by credit 
providers when conducting an 
affordability assessment before 
granting credit to consumers. 

Regulation 23A(4)(c) required 
credit providers to use three 
months’ bank statements and/or 
three pay slips when validating the 
income of a potential consumer. 

On 16 March 2018 (in the 
Truworths’ case), the Western Cape 
Division, declared Regulation 
23A(4)(c) unconstitutional on the 
basis that the requirement for the 
validation of gross income using 
three months’ bank statements 

and/or pay slips unfairly discriminated against consumers who were not 
formally employed and had no access to the required documentation. 

The case explored whether the prescribed form of validation of 
income in respect of the category of people mentioned in Regulation 
23A(4)(c) unfairly discriminated against the less privileged members of 
society. 

The applicants in the matter, Truworths Group, Foschini Group and 
Mr. Price Group, with the South African Human Rights Commission as 
amicus curiae, made an application to have Regulation 23A(4)(c) of the 
NCA set aside, based on, amongst others, unfair discrimination and 
unreasonableness. 

The case was based on discrimi-
nation and unreasonableness and 
centered on the fact that Regulation 
23A(4)(c) required that self-
employed and informally employed 
customers were also obliged to pro-
duce three months’ bank statements 
and/or three latest financial state-
ments to validate their income 
when applying for credit. 

The argument made by the 
Applicants was that the category of 
people mentioned in Regulation 
23A(4)(c) consists largely of the 
poorer and less privileged members 
of society. In respect of those per-
sons, the prescribed form of validation of income was inappropriate and, 
in many cases, impossible. As a result of the prescribed form of validation, 
the less privileged members of society were not able to access credit. 

The court held that “it is common cause that there is a significant por-
tion of the South African population that does not have bank accounts”. 
The court held that people should be able to produce alternative forms of 
validation, otherwise they would not have access to credit. 

One of the significant changes brought about by the Truworths judg-
ment is that it opened the credit space to people who are informally or 
self-employed and could not produce proof of income in the form of bank 
statements and/or pay slips. This aligned with the purpose of the NCA, 
which is to promote fair, transparent, and effective accessible credit for 
everyone. 

The judgment has taken the credit advancement market back to an 
era prior to the amendments, in that, once again, there are no clear 
guidelines on how income must be validated by credit providers.  

It must be noted that the court stated that consumers who do not have 
bank accounts will have to produce an alternative form of validation. 
This poses the question of what an alternative form of validation will 
include? 

In as much as Regulation 23A(4)(c) was set aside, s82(1) remains in 
existence, and requires credit providers to determine their own evaluative 

This article seeks to explore the effects of the 
Truworths Limited v Minister of Trade and 
Industry 2018(3) SA 558 (WCC) judgment on the 

advancement of credit, since Regulation 23A(4)(c) was the 
only provision of the National Credit Act (34 of 2005) (the 
NCA) which provided clear guidelines of how income 
should be validated.

Sacks

Kolweni 
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mechanism in meeting their assessment obligations under s81 – provided 
that the mechanisms are fair, objective and not based on unfair discrimi-
nation. 

 
What does this mean for credit providers? 
The setting aside of Regulation 23A(4)(c) did not do away with the need 
to validate a consumer’s income. Credit providers still have a duty to have 
procedures in place to assess consumers’ affordability which, amongst oth-
ers, includes a duty to validate their gross income, and that should not be 
limited to pay slips and/or bank statements.  

Other alternative forms of validation of income must be used and be 
accepted by credit providers in view of the credit market being open to 
everyone. 

 
What can be considered reasonable steps to verify income? 
Verification is independent from the consumer who is applying for credit. 
For example, would a letter of employment from a domestic worker who 
provides their employer’s contact details, details of salary, et cetera, be 
considered sufficient proof of income? 

Moreover, could informal traders produce affidavits attesting under 
oath to their weekly or monthly income? It is of paramount importance 

that the legislature consider the impact of the Truworths case and provide 
clear guidelines. The only protection a credit provider has in the event 
that a customer is dishonest in their declarations is provided for in s81(4) 
of the NCA. The test for reasonableness must consider each consumer’s 
circumstances and, therefore, there cannot be a blanket approach.  

While the Truworths judgment set aside Regulation 23A(4)(c), credit 
providers should carefully consider to whom they grant credit, and con-
tinue to apply income verification standards within their internal policies, 
without infringing on the rights of consumers. Since the judgment did 
not provide the forms of credible information that credit providers must 
accept from unbanked and informal traders, it is up to the legislature to 
provide clarity in this regard. It seems credit providers must determine 
their own standards of sufficient confirmation. This they can do by 
accepting any form of document that reflects the consumer’s income, if it 
is accompanied by an affidavit.  

There is no doubt that the Truworths judgment has left credit providers 
in the dark on how to validate income, and what is an acceptable means 
of proving income. ◆   

 
Kolweni is a Legal Officer with Absa. The article was co-authored by 
Sacks, Senior Legal Counsel with Absa.
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The contract management process can be complicated and time-consum-
ing; more than that though, it can distract you from delivering projects on 
time and within budget. The good news is that at NSDV, we’re all about 
getting to the point without viciously poking you with it.  

If you’re a Contractor or Employer, you will like the idea of having your 
contracts simplified whilst being afforded protection against extremely costly 
contract inefficiencies. In the meantime, here’re six tips to consider when 
using our government’s favoured contract. 

 
TIP #1. Understand the pricing mechanism  
The NEC 3 or 4 is one contract with five pricing options, the most com-
mon being A or B. Option A is a lump sum contract used for design and 
build work. Option B is a remeasurement contract based on a bill of quanti-
ties, where the Employer deals with the design.  

For Option A, the Contractor must align its activity schedule with its 
cash flow; the contractor is only paid once the activity is completed, and 
they carry the risk of a change in quantities.  

Check: For cash flow purposes, Contractors may break down the activity 
schedule into activities to be completed and claimed for monthly.  

For Option B, the Employer assumes the risk of a change in quantities; 
the contractor simply prices the bill of quantities and is paid monthly based 
on quantities worked, multiplied by rate.  

Check: Small print matters; employers can shift the risk of the quantities 
onto the contractor in the bill. Check its preamble to learn who carries that 
risk, and whether missing or unpriced quantities are assumed to be included 
elsewhere.  

NEC 3 or 4 is governments’ contract of choice; being able to successfully 
navigate it is as essential as their services.  

 
TIP#2. Selecting the right x-clause to limit liability  
During the tender phase, the Employer circulates a completed Contract 
Data Part 1 document to the Contractor, who in turn must complete 
Contract Data part 2 before a tender is submitted. 

CHECK: When responding to the tender, the Contractor must still 
scrutinise the Contract Data part 1 (the part the Employer completed) as it 
contains X-clauses to the contract which are binding and could significantly 
impact the project. 

The purpose of X-clauses is to 
limit and/or allocate risk and there 
are 15 possible X-clauses to choose 
from. 

TIP: Contractor’s often do not 
realise that they are entitled to 
negotiate, delete, or include addi-
tional X-clauses instead of accepting 
the clauses that the Employer has 
chosen. Knowing this is the differ-
ence between being left vulnerable 
to unanticipated risks or being pre-
pared for what may come. 

X2 – Changes in Law, is particu-
larly interesting. Here’s why.  

Before 23 March 2020 and before 
government passed the Disaster Management Regulations in response to 
COVID-19, clause X2 seemed rather irrelevant. 

Like a good hand sanitiser, X2 has since risen in importance as it deter-
mines which party carries the risk in the event of a change in legislation.   

CHECK: If X2 is selected, then the Employer is liable to the 
Contractor for any increase in prices and/or time because of the change in 
legislation which plays out as a compensation event. 

DOUBLE CHECK: If X2 is not selected, then the Contractor carries 
the risk resulting from a change in legislation. Simply put, the Contractor 
will be delayed and responsible for the accrual of penalties. 

 
TIP#3. Low admin = high people costs 
How to quantify a Contractor’s compensation event in relation to your 
people costs 
NEC3, in its infinite wisdom, tried to simplify the way in which 
Contractors’ claims were quantified. Their intentions were noble, in that 
they wanted to ensure that the Contractor was in the same position as 
before the Compensation Event occurred. 

Yet the road to hell, it seems, is paved with incomprehension.  
By trying to simplify the procedure, they introduced definitions such as 

Defined Cost, Fees, Shorter Schedule of Cost Components, and People 
Percentage Overheads. Construction veterans have never even heard of 
these terms. 

What they should’ve simply said was that the Contractor is entitled to 
claim actual demonstrated costs. 

So, what are actual demonstrated costs in relation to people?  
Contractors are entitled to claim for 3 categories of people: 
1. People who are directly employed by the Contractor and whose normal 

place of working is within the Working Areas  
2. People who are directly employed by the Contractor and whose nor-

NEC 3 & 4 for newbies – tip series

Free legal advice may sound like the start of another 
lawyer joke, yet here we are: we’ve developed an 
easy-to-follow ‘NEC 3 & 4 FOR NEWBIES’ series 

designed to see you build – rather than billed – more by 
the hour. That’s because less legalese can mean less legal 
fees when advice is quicker to decipher. 

Staude

C A M E R O N  S T A U D E ,  S A M A N T H A  R E Y N E K E ,  M U H A M M E D  K H A N  A N D  S A R A H  F O R S H A W
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mal place of working is NOT within the Working Areas but who are 
working in the Working Areas and  

3. People who are not directly employed by the Contractor but are paid for 
by him or her according to the time worked while they are within the 
Working Areas  
 
1 and 3 are relatively straightforward, as they involve the Contractor’s 

site team dedicated to the on-site project, as well as any consultants that 
may be hired by the Contractor to work on site.   

2 is where it can get tricky, as it’s often harder to prove. It refers to the 
Contractor’s resources who are typically based at a head office, but have to 

come to site as a result of the com-
pensation event. 

That trickiness notwithstanding, 
the Contractor can claim for the 
total cost to company (People 
Costs) for the duration that its peo-
ple resources will be involved in the 
compensation event, or for standing 
time as a result of the compensation 
event. 

PRO TIP: The Contractor 
MUST provide documented proof of 
these costs. The simplest form of 
proof would be payslips and 
timesheets to demonstrate the loss 
the Contractor has incurred because 
of the compensation event, as well as 

either an employment contract or letter from HR demonstrating that they 
have been allocated to the project being claimed for. 

Make sure that you have a method of recording and filing your People 
Costs in a manner that can be easily recalled for the quantification process. 
If I had a walrus, elephant, warthog or narwhal for every Contractor not 
able to prove their People Costs due to poor administration, I’d donate 
them all to the Johannesburg Zoo – on the condition that they rename it 
Tuskany.  

If you’re not sure where to begin, a good starting point is the ‘Shorter 
Schedule of Cost Components’, unless you’ve agreed with the Project 
Manager to use the ‘Activity Schedule or Bill of Quantities’.  

 
TIP#4. Contractor vs Employer \ who pays for accelerated 
work on a job? 
The Contractor Pays for Impending Delays 
If the Contractor’s progress reflects that he or she won’t complete the works 
by the Completion Date agreed on in the Accepted Programme, the 
Project Manager can simply request that the Contractor provide a Revised 
Programme showing how the Contractor is going to meet the Completion 
Date.   

Top Tip: Unlike standard form contracts, NEC stipulates that the 
Project Manager cannot instruct the Contractor to accelerate or use its best 
endeavours to catch up on deliverables of the programme. If the Employer 
wants the ability to instruct the Contractor to speed up the job, it must 
have done so via a Z Clause. However, the “solve” for the Employer lies in 

the fact that they’re able to impose delay damages should the Contractor 
complete the project late.  

In circumstances where the Contractor’s progress is lagging due to some 
fault of their own, he or she will be responsible for managing the cost of 
making up that time; failing that, they’ll likely be liable for delay damages. 
There are, however, rare situations in which a Contractor can’t be held 
responsible for a lack of progress. Good examples include Lockdown Level 
1 – when even lifting a spade could get you into trouble – or when it’s 
revealed that the site is over a cursed 
burial ground where interred pet cats 
are brought back to life with terrify-
ing consequences.  

Well, we did say rare. 
  

The Employer pays for rushing 
the job 
It’s when the Employer who wants 
the Completion Date earlier than 
the date originally agreed upon that 
things get financially interesting for 
the Contractor. It’s one of the only 
times they get to name their price 
when carrying out additional work 
under the Acceleration Instruction.  

Top Tip: The Project Manager 
must instruct the Contractor to submit a quotation for an acceleration to 
achieve a Completion Date before the Completion Date originally stipulat-
ed in the contract. The Contractor’s quotation does not have to be in 
accordance with the Defined Cost-plus fee as is the case for compensation 
events.   

The Contactor can charge any amount they deem reasonable, including 
an allowance for risk to accelerate the works. However – and before you 
start flicking dollar bills from the deck of your yacht – like they were the 
shameful vestiges of a 420 Doritos binge – the Contractor must still act 
within “a spirit of mutual trust and cooperation”. * 

Contractors beware! A Project Manager cannot instruct the Contractor 
to accelerate in this scenario. She or he can only instruct the Contractor to 
provide a quotation. If the Employer 
agrees with the cost of acceleration, 
then the Project Manager must 
accept the Contactor’s quotation 
and issue the instruction. 

 
TIP#5. Access to site: rather 
safe(ty file) than sorry 
From both the Employer and the 
Contractor’s point of view, the 
Starting Date should always be on 
or before the Access Date. These 
dates are set out in the Contract 
Data. However, the Employer is 
also entitled to impose condition 
precedents for site access. 

Reyneke

Khan 

Forshaw
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Condition precedents are contractual requirements that must be met, in 
this case, before the Contractor will be allowed to access site or parts of 
the site and to commence site-based activities.  

A common, although, often overlooked, condition precedent for site 
access is the approval of a health and safety file and all associated docu-
mentation. A health and safety file is a record of information relevant to 
the management of construction health and safety for a particular project 
or a specific part of the project, and draws the parties’ attention to the sig-
nificant health and safety risks that need to be addressed for the duration 
of the project activities. The health and safety file serves as proof of com-
pliance with specifications in accordance with the Occupational Health 
and Safety Act, 1993 and the Regulations of 2014.  

Top tip: The preparation and submission for approval of a healthy and 
safety file can be time consuming, and it is important to be aware of this. 
Additionally, certain Employers (such as SOEs and parastatals) require a 
hard copy of the heath and safety file. It can take time to print and com-
pile the physical file, so it is important to be aware of whether a hardcopy 
is necessary to avoid wasting time. 

In some cases where a health and safety file must be approved by the 
Employer before site-based activities can commence, partial approval will 
not be sufficient. This means that even if the Contractor is ready to 
access the site, they’ll be kept waiting at the gates like Joker at Wayne 
Manor until the health and safety file is found to be compliant. The very 
serious consequence is that the time for completion starts to run, whether 
the Contractor has access or not.   

A further aspect to think about is the agreed contractual time period 
the Employer has to approve the health and safety file, being the period 
for reply. The ‘period for reply’ is stated in italics and it is therefore an 
identified term. Identified terms are shown in the Contract Data, which 
must be completed at the tender stage by the Employer (part one) and 
the Contractor (part two). The period for reply must be filled out by the 
Employer in Contract Data part one. Although the clock starts ticking 
when the health and safety file is received, the Employer can take the full 
period for reply to approve or reject the file, which can add to the delay in 
accessing the site for the Contractor. 

Demystifying condition precedents such as the approval of the health 
and safety file can be difficult, but not fully understanding what is 
required can lead to far great difficulties for the Contractor.  

 
TIP#6. Weather the Contractor or the Employer bears the risk 
The El Niño Southern Oscillation climate pattern – and more specifically 
the current La Niña phase, which is expected to neutralise in Southern 
Africa from April to June 2022 – has resulted in wetter-than-normal weather 

conditions in Southern Africa from December to February over the past 
two years. This has had Contractors and Employers alike factoring in the 
associated weather risks when entering into and applying NEC contracts.  

The NEC contracts entitle an award of both time and money for a 
successfully claimed compensation event, which include cumulative rain-
fall and the number of days of rain over 5mm. Most other standard form 
contracts differ from the NEC approach to the risk allocation in regard to 
adverse weather. In broad terms there is a less scientific and historical 
threshold for adverse weather and the Contractor will be awarded time 
but not money for delays and disruptions. This places greater risk on the 
Employer as he or she will be liable for weather which is found to be gen-
erally disruptive to the works. 

In NEC contracts, clause 60.1 (13) stipulates that “only the difference 
between weather measurement and the weather which the weather data 
shows to occur on average less frequently than once in ten years is taken 
into account in assessing a compensation event”. Simply put, this means 
that a Contractor can only claim a compensation event for weather 
which is worse than the more-scientific once-in-ten-year average. 
Accordingly, the employer is at risk for weather which exceeds the high 
threshold of the once-in-ten-year average.  

Top tip: A Contractor can only claim the compensation event for the 
weather which occurs within the calendar month. It is important to note 
that weather which effects the site for a period overlapping consecutive 
months may not reach the required cumulative threshold of the once-in-
ten-year monthly average. The notification period of eight weeks (a sub-
contractor has seven weeks) under clause 61.3 starts only from the end of 
the calendar month in which the effect of the disruptive weather was 
known. Contractors and Employers should keep close attention to the 
location stated in the contract data in which weather will be recorded on 
site.  

It is imperative for the Contractor to understand how to mitigate risk 
with regards to adverse weather under the NEC contract. The Contractor 
should make allowances for the once-in-nine-year weather event by 
including sufficient time-risk allowance in the works programme. 
Furthermore, the Contractor should understand what constitutes average 
weather and what constitutes in excess of once-in-ten-years weather, and 
forecast accordingly. The average weather measurements should therefore 
be included in or attached to the contract data. ◆ 

 
Staude is a Construction Law Specialist, Educator, and Director, 
Reyneke is a Director – Construction Department, Khan is a Director – 
Mining and Environmental Law Department and Forshaw a Senior 
Associate – Construction Department at NSDV. 
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“This is not what I agreed to!” –  A potential  
navigation of changed circumstances under a contract
M A S I B U L E L E  M A B A N G A

Under English common law, the doctrine of frustration allows a party to 
escape contractual liability where an uncontrollable and unforeseeable 
change in circumstance occurs which alters the basis of a contract to the 
extent that the cost or purpose of performance differs significantly from 
the initial agreement. The rationale behind this position is that it is 
unfair, and offends the interests of justice, to bind a party to a contract 
that has since become burdensome or purposeless to perform. Such a 
position can be expressed in the statement that, ‘owing to no fault of 
mine, and an unforeseeable supervening factor – it was not this that I 
promised to do’ (non haec in foedera veni). Under the doctrine of frus-
tration, performance can still be possible, but to enforce it would have an 
unfair result on the afflicted party and subsequently offend public policy 
by subjecting an afflicted party to dire consequences beyond their fore-
sight and control at the inception of the contract. 

The principle of escaping liability in events of changed circumstances 
is observed in other jurisdictions, including the United States of 
America, under the Uniform Commercial Code Article 2 (a), Russia – 
Article 451 of the Civil Code of the Russian Federation, Australia (See 
Taylor v Caldwell (1863) 3 B & S 826), India – s56 of the Indian 
Contract Act, 1872, and is recommended as an international contract 
law standard under the Unidroit Principles of International Commercial 
Contracts, article 6.2.2. 

Under South African common law, a change in circumstance is not 
recognised as sufficient cause to escape contractual liability. Such an 
escape is only possible where a change in circumstance has rendered 
contractual performance impossible. Consequently, as long as perfor-
mance is possible, a party is obliged to perform, regardless of how drasti-
cally the unforeseeable and blameless factor has altered the circum-
stances, or of the dire consequences that the performance poses to the 
afflicted party. 

In a constitutional era, however, can such rigid commitment to 
upholding contracts withstand constitutional scrutiny? A fair argument 
can be made that it cannot. South African courts have emphasised on 
numerous occasions the need to infuse contract law with constitutional 
principles and values such as ubuntu (TW Bennett, Ubuntu – an African 

Jurisprudence, Juta, 2018)  
fairness and public policy  
(Port Elizabeth Municipality v  
Various Occupiers 2005 (1) SA  
217 (CC); Roazar CC v The Falls 
Supermarket CC [2017] JOL  
39326 (SCA) [par.18]).  

In what follows, an argument 
will be made for the development 
of our common law to include a 
consideration of the doctrine of 
frustration. This is especially impor-
tant against the backdrop of 
s39(1)(c) of the Constitution, 
which recognises the courts’ inher-
ent power to consider foreign law. 
Moreover, it is important that the letter of the common law should con-
form with the Constitution to protect the ordinary man and to explore 
ways to amend our common law to embrace the Constitution and its 
values and principles.  

 
Arguments in support of the adoption of the doctrine of frus-
tration as part of South African common law 
As a point of departure, it is important to acknowledge that the South 
African common law of obligations, as it flows from the Roman law rules 
of obligations, represents a pre-constitutional time where it was not 
incumbent upon courts to interpret contracts through a constitutional 
lens and values of public policy, fairness and ubuntu. As a result, the 
courts, more often than not, maintained an unwavering commitment to 
upholding pacta sunt servanda over public policy, fairness and ubuntu, and 
they were only willing to detract from this commitment when it was 
impossible for a party to perform. 

Where a contract has been altered by a supervening factor that is not 
attributable to any party, and to the extent that the nature and effect of 
the contract changes from what had originally been agreed to, an argu-
ment can be made that the spirit of the Constitution would demand 
intervention for the afflicted party, who would be unduly burdened by 
the drastically changed circumstance. 

There are opponents to the adoption of the doctrine of frustration, for 
fear of the threat it poses to pacta sunt servanda, which holds that agree-
ments ought to be kept and cannot be dissolved at a party’s inconve-
nience. However, South African courts have, on many occasions, stated 
that this doctrine is not absolute and may be limited – especially for con-
siderations of constitutional law principles such as public policy (Atlantis 
Properties Holdings CC v Atlantis Excel Service Station CC (2019) 3 All 

When parties enter into a contract, they do so 
by basing their consensus on the facts 
before them at the time of contracting – nat-

urally oblivious to the uncontrollable and unforeseeable 
possibility of a change in circumstance that may render 
contractual performance unduly onerous in the future. 

ContractlawContractlaw
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SA 441 (GJ) para. 42), fairness and ubuntu (Mohamed Leisure Holdings 
Pty Ltd v Southern Sun Hotel Interests (Pty) Ltd 2018 (2) SA 314 para. 
28), and constitutional principles in general (Barkhuizen v Napier 2007 
(5) SA 323 (CC) para. 27 – 30). Moreover, our courts are not indebted 
to pacta sunt servanda and as per s8(3)(a) and 39(2) of the Constitution, 
they must consider the constitutionality of our common law and invali-
date any law in conflict with the Constitution (s8(3)(a) and s39(2)). 

English courts are equally wary not to plummet the scales of justice by 
applying the doctrine of frustration on a whim or where pacta sunt ser-
vanda (or in the English context – absolute contracts) are rendered 
insignificant. English courts have remarked that the doctrine must not 
be lightly invoked, must be kept in narrow limits, and with caution 
taken not to render it an informal remedy to dissolve a contract (Davis 
Contractors Ltd v Fareham Urban District Council (1956) 2 All ER 145 at 
p. 150 & 159).  

A careful balancing exercise must be struck between the nature of the 
contract, circumstances of the case, the nature of the afflicted party’s 
shortcomings and the jurisprudential effect of the application of the doc-
trine of frustration.  

The South African track record of judicial encounters with the doc-
trine of frustration indicates a judicial openness to persuasion of this 
attractive legal position, albeit in obiter dicta. Considering the courts’ 
constitutional power to consider foreign law in their judgments, the rele-
vance of this obiter dicta in one day determining the course of our law 
cannot be underestimated. 

In Frajenron (Pty) Ltd v Metcash Trading Ltd & others (2019) JOL 46364 
(GJ), Vally J acknowledged that this doctrine ‘demonstrates that the law is 
alive to the fact that not every future act, circumstance or eventuality is 
foreseeable even by the most prudent and cautious of persons’. Vally J fur-
ther remarked that this doctrine is a valuable rule in the English legal sys-
tem. This remark echoes one made by Solomon JA in 1924 when he 
remarked that the doctrine, though not a part of South African law, was a 
good legal principle (Macduff & Co Ltd (In liquidation) v Johannesburg 
Consolidated Investment Co Ltd 1924 AD 573 at 601 p. 603).  

In Ncube v Mpofu & others (2007) JOL 19348 (ZH), Judge Ndou, 
though doubtful of the doctrine’s applicability in South African law, 
decided to indulge the Respondent’s reliance on the doctrine of frustra-
tion while going on to explain that the case did not meet the require-
ments of the English law doctrine, even had the doctrine been a part of 
South African law. This indicates the court’s tolerance for the doctrine 
despite its foreign status to our legal system. At the other extreme, 
Gardiner J took such tolerance too far when, in Schlengemann v Meyer, 
Bridgens & Co. Ltd. 1920 CPD 494, he confusedly relied on the English 
law tenets of the doctrine of frustration of purpose to make a finding of 
impossibility of performance. In doing so, he confused the doctrines by 
applying English common law to establish South African law, when there 
was an alternative doctrine of casus fortuitus that he should have applied.  

Notwithstanding the criticism levelled against Gardiner J, his posi-
tion, including the remarks mentioned above, may also indicate an 
openness and tolerance by South African courts of the doctrine of frus-
tration. 

The broadening of the common law doctrine of supervening impossi-
bility of performance to resemble that of English common law would 

bring South African law in line with foreign and international commer-
cial trends.  

In America, the Uniform Commercial Code recognises that, in cir-
cumstances where a supervening and unforeseeable factor renders the 
performance of a contract impracticable for one of the parties, non-per-
formance in terms of the contract is not a breach thereof 
(Impracticability is also provided for in s261 - 262 of the Restatement 
(Second) of Contracts). This is a clear indication of the recognition of 
changed circumstance to justify contractual non-performance, sharing 
great resemblance with the English doctrine, since impracticability is a 
feature of the doctrine of frustration.  

Furthermore, the Unidroit Principles of International Commercial 
Contracts, in their principles on the standard of international commer-
cial contracts, recognises that an afflicted party to a contract that has 
been fundamentally altered by a blameless and unforeseeable factor, may 
enter into a renegotiation of the contractual terms with the other party 
(Unidroit Principles of International Commercial Contracts article 
6.2.2); failing which, the afflicted party may approach the courts in an 
attempt to terminate the contract or amend it in a way that it is not bur-
densome or onerous (article 6.2.3). This legal position also shares great 
resemblance to the English doctrine since economically burdensome per-
formance, much like impracticability, is recognised as a feature of the 
doctrine of frustration.  

The Principles of European Contract Law, embodying general con-
tract law standards, recommend that, notwithstanding the relevance of 
pacta sunt servanda, contractual parties should be bound to enter into 
negotiations to amend the contract or terminate it when, as a result of 
an unforeseeable and uncontrollable supervening event, performance has 
since been rendered excessively onerous (The Principles of European 
Contract Law article 6:111: (2)).  

These foreign and international laws present workable models for the 
expansion of South Africa’s common law position relating to changed 
circumstances.  

 
Conclusion  
The longer it takes for the doctrine of frustration, or some form thereof, 
to be introduced in South Africa, the longer it will take for South 
African law to catch up to modern foreign and international law of 
changed circumstance in contract law.  

The effect of holding a party to a contract which has been unforesee-
ably altered beyond what the parties may have anticipated at the con-
tract’s inception, merely on the basis that they are able to perform – 
regardless of how impracticable or dire is the cost or purpose of perform-
ing – offends principles of fairness, ubuntu, public policy and the interests 
of justice. This position requires constitutional intervention. The English 
common law position of the doctrine of frustration offers a suitable 
model for South African courts to adopt in order to align our common 
law position on changed circumstance with constitutional and mod-
ernised standards of contracting. ◆ 

 
Mabanga is a Candidate Attorney with 
Webber Wentzel. The article was over-
seen by Garth Duncan, a Partner.
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Appear at the next hearing or get lost   

Both internal hearings and post dis-
missal arbitrations are sometimes 
fraught with some form of delay 
because of the unavailability of repre-
sentatives. Some of the delays are 
outside the control of the actors in 
the process, while others are not. 
Either way, the approach of the par-
ticipants needs to be sensible and rea-
sonable. If not, a refusal to grant a 
postponement may render the under-
lying process unfair.  

In this article, we look at the con-
sequences of an internal employment 
disciplinary hearing and a 
CCMA/Council arbitration, with ref-
erence to a March 2022 decision of the Supreme Court of Appeal regarding a 
student disciplinary hearing in the matter of Yolanda Dyantyi v Rhodes University 
& Others. The facts in Dyantyi are not entirely unheard of in an internal 
employer disciplinary hearing or a CCMA arbitration. Most experienced prac-
titioners would, at some time, have been faced with similar circumstances.   

Rhodes University charged Yolandi Dyantyi and two other students with 
allegations of kidnapping, assault, insubordination and defamation. The 
chairperson of the disciplinary enquiry/hearing (in university parlance, 
‘Proctor’) found Dyantyi guilty of all the charges and effectively permanently 
excluded her from the university, and barred her from enrolling at any other 
university. These findings were ultimately made in Dyantyi’s absence.  

The Proctor was an external lawyer. The university appointed two prose-
cutors, both attorneys. Dyantyi was represented pro bono by two advocates, as 
well as Attorney X and a candidate attorney. The advocates also acted for 
one of the two other charged students on the instructions of Attorney Y. 
Attorney Z appeared for the third student. 

The enquiry initially commenced on 26 June 2017, when the prosecutors 
presented evidence. Counsel for Dyantyi cross-examined the witnesses and, 
after lunch on 9 October 2017, the Proctor excused Dyantyi and one of her 
lawyers to prepare for her testimony on the following day. On 10 October 

2017, however, Attorney Z presented his client’s case. This was the result of 
an agreement between Dyantyi’s lawyers and Attorney Z, to accommodate 
witnesses for his client. The prosecutors did not object to this arrangement. 
The case for the fellow student was still not concluded by Attorney Z at the 
close of proceedings on 11 October 2017. As a result, dates for the continua-
tion of the inquiry had to be determined. This is where the issue arose. 

The Proctor was available from 25 to 27 October, 6 to 8 November and 
13 to 15 November 2017. So, apparently, were the prosecutors. However, 
Attorney Z was only available on 26 and 27 October. He said that he had, 
several weeks before, proposed these dates to one of the prosecutors. There 
was no indication that the advocates for Dyantyi had been involved in such 
discussion, which gave rise to issues of bias (which were not addressed on 
appeal to the SCA). Attorney Z also pointed out that his client was due to 
write exams during the week of 6 November to 10 November 2017. (The 
same applied to Dyantyi). Attorney Z was also available on 29 and 30 
November and 1 December 2017, which, in the circumstances, were the first 
available dates for Counsel for Dyantyi. The advocates for Dyantyi made 
clear that there was no intention to delay the matter and explained that they 
had prior work commitments on the dates proposed by the Proctor.  

It was also stated to the Proctor that Dyantyi was a poor student who 
could not afford other legal representation and was unlikely to obtain pro 
bono legal representation at short notice. Pertinently, counsel pointed out 
that the disciplinary hearing commenced more than a year after the alleged 
misconduct, and there was no reason why the matter should be concluded on 
a truncated date in October 2017. Importantly, Counsel also mentioned that 
on the three previous similar occasions, the dates for the continuation of the 
proceedings were agreed upon.  Counsel concluded by contending that to set 
the matter down for dates on which counsel for Dyantyi were unavailable 
would constitute a gross irregularity. Despite similar protestations by Attorney 
Z, the Proctor simply ruled: ‘…, I think I must do the dates now. Alright. 
26th, 27th, 6th, 7th and 8th November. Thank you. You can pack up.’ 

On 20 October 2017, Dyantyi submitted a formal application for the post-
ponement of the hearing to dates on which her legal representatives were able 
to attend. The application was based on the same grounds put forward on 11 
October 2017. The university opposed the application. The Proctor made a 
ruling in these terms on 24 October 2017: ‘1. I have considered the applica-
tion by Ms Dyantyi’s representatives for the postponement of the hearing and 
the University’s response thereto. 2. On the last sitting of the hearing on 11 
October 2017, I duly considered the objections that were raised by [Counsel] 
to the proposed dates. I overruled her objections. 3. I am not persuaded that 
my decision should be revisited and in the result, the application is dismissed.’  

As a consequence of the rulings, neither Dyantyi nor her representatives 
participated further in the disciplinary proceedings and the Proctor issued his 

W hat are the consequences of a chairperson not 
granting a postponement and proceeding in 
the absence of a party?
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outcome in November 2017, with far reaching consequences for the students.  
Dyantyi approached the high court to review the Proctor’s decision. The 

grounds of review were that the decision had been materially affected by pro-
cedural unfairness and were unreasonable and/or irrational. In a university 
disciplinary hearing, PAJA is applicable, which means that Dyantyi had the 
right to procedural fairness encapsulated in PAJA.   

What the Dyantyi case is not about is the right of someone to retain spe-
cific legal representation. There is no such right. The question in this case 
was whether, in the specific circumstances, procedural fairness required that 
Dyantyi retain the services of a particular legal representative in the continu-
ation of her enquiry.  

The reality is that professional commitments create clashes in the sched-
ule which impacts part-heard proceedings, and this case deals with how a 
chairperson and an initiator in an internal process should deal with such 
dilemma. What was important in this case was that Counsel for Dyantyi con-
ducted the enquiry over the 12 days of the disciplinary hearing up to the 
point of their exclusion. The transcript of the proceedings up to their exclu-
sion was over 700 pages. 

The court found that the ruling to proceed on days on which the stu-
dents’ lawyers were not available deprived Dyantyi of their services. 
Moreover, the ruling denied her representation at a crucial stage of the pro-
ceedings, when she was about to testify and to present her defence.  

The court disregarded the University’s suggestion that Dyantyi should 
have proceeded with only the assistance of her attorney and the candidate 
attorney, and found that such approach was unreasonable in the circum-
stances. In a long running enquiry where Dyantyi had two counsel, it was 
unreasonable to expect the attorneys to pick up the defence on the merits. 
Also, it would have been difficult to obtain the services of another counsel 
willing to act pro bono and able to properly prepare within the short period 
prior to the hearing reconvening. The court found this prejudiced Dyantyi 
and should only have been justified by powerful considerations, which were 
lacking. 

The court concluded that the entire saga could have been avoided by sim-
ply setting down the matter for 29 and 30 November and 1 December 2017, 
which was not unreasonably distant, and neither the Proctor nor the prose-
cutors provided a reason why this was not suitable. What had to be placed on 
the other side of the scale, the court questioned? Nothing really, apart from 
the general principle that student disciplinary proceedings should be finalised 
with reasonable expedition. 

The SCA found for Dyantyi and declared that her expulsion was 
invalid. She was vindicated and allowed to return to the University. It was 
for the university to determine whether it would continue with disci-
plinary action against her. In the world of work, this is tantamount to 
‘reinstatement’.  

 
What would have happened if the Proctor adopted the same 
approach in an internal workplace disciplinary hearing?  
For a private sector employer, the risk would be an award by the CCMA that 
the dismissal was procedurally unfair. There is no prospect of reinstatement 
for procedural unfairness. So, the risk for an employer is limited to a compen-
sation award. 

However, in our experience, where employees have accrued a contractual 
right to fairness or have the disciplinary code and procedure incorporated 

into their contracts of employment, and where it is found that the circum-
stances of the procedural unfairness have tainted the entire disciplinary pro-
ceedings, the consequences for the employer are dire. Thus, the Dyantyi 
effect where the court may order the reinstatement of the employee back to 
the point of the disciplinary hearing is a risk to an employer. 

For public sector employees who can locate a residual PAJA or legality 
principle right, the field is wide open to seek a review of the decision of the 
chairperson.  

What would have happened if the Proctor was a CCMA/Council arbitra-
tor? 

We know that PAJA does not apply to a review of an arbitration award 
and that reviews can only be brought under the Labour Relations Act, 1995. 
Under the LRA, a Commissioner is obliged to ensure that the arbitration is 
fair to both parties. In the world of PAJA, this equates to “procedural fair-
ness”.  

The SCA in Bel Porto School Governing Body and Others v Premier of the 
Western Cape Province and Another 2002 (9) BCLR 891 stated that ‘what pro-
cedural fairness requires depends on the particular circumstances of each 
case’. In Dyantyi, the SCA held that presentation of the student’s case at the 
enquiry was a matter of some factual and legal complexity and that it was, 
therefore, rightly accepted that legal complexities and potential seriousness of 
the consequences of an adverse finding entitled her to adequate legal repre-
sentation for the duration of her enquiry. The Proctor’s approach was a viola-
tion of the right to procedural fairness.  

In my view, had this been the approach of a Commissioner, the award 
would have been set aside on review by the Labour Court. This despite the 
position taken by Van Niekerk J in the unreported judgment, Zeda Car 
Leasing (Pty) Ltd t/a Avis Fleet v Baloyi and Others (JR1029/2019) [2021] ZAL-
CJHB 407 (2 November 2021), where the court held on very different facts 
that: “The CCMA is a statutory body charged with the efficient and expedi-
tious resolution of disputes. That statutory mandate is compromised when 
parties regard their convenience as paramount…”. 

The difficulty with a review is the time it would take for the production of 
an order from the Labour Court because of the delays in the court process. 
So, an aggrieved party – either employer or employee – who was excluded 
from the arbitration would have to suffer the pain of the award until such 
time as it is set aside on review.  

 
Conclusion  
Despite the frustration which management endures in finalising internal dis-
ciplinary processes, or parties experience in seeing an arbitration come to 
finality, bear in mind that ‘cutting the track’ is painful in the world of 
Formula 1 and is worse in the world of procedural fairness. The reasons for 
further dates in part-heard matters must be determined dispassionately. 
Parties should tread carefully and be sensible on how to progress a matter in 
an expeditious manner to avoid the risk of being found wanting on a basic 
principle of procedural fairness, and to find years later that the matter is to 
start from scratch.  

It’s not worth it – Festina lente!  ◆ 
 

Mahomed is a Director, Employment Law prac-
tice, Cliffe Dekker Hofmeyr incorporating Kieti 
Law LLP (Kenya).
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Should an employee running a side  
business disclose to their employer?

Facts 
Bakenrug Meat (Pty) Ltd t/a 
Joostenberg Meat v CCMA and Others 
(LAC) (CA8/2020, 18-1-2022) 
Coris Hough-Oosthuizen was 
employed as a sales representative by 
Bakenrug Meat Pty Ltd t/a 
Joostenberg Meat in October 2013. 
The employer’s business produces and 
sells a range of meat products. The 
employer was unaware that the 
employee ran a side business selling 
meat products, namely biltong. The 
employee operated her business on 
rented premises and had one perma-
nent staff member. As the owner, the 
employee only attended to her business on weekends, because she worked for 
Joostenberg Meat during the week.  

In October 2016, the employer found out that Hough-Oosthuizen was 
running a side business, investigated the matter, and charged her. Disciplinary 
proceedings were instituted.   

 
Disciplinary hearing 
Hough-Oosthuizen faced two charges: 
(1) (she) took on employment while she was also working in another capacity. 
(2) (she) undertook that she would be physically calling on clients weekly 

and on a regular basis, but it was found that she had not done so. 

On 10 October 2016, she was found guilty on the charges leveled against 
her and dismissed. Unhappy with the sanction, 
she referred an unfair dismissal dispute to the 
Commission for Conciliation, Mediation and 
Arbitration (CCMA).  

 
CCMA 
The Commissioner found that the dismissal of the 
employee was substantively fair.  

The Commissioner’s reasoning was that the 
employee should have informed the employer 

that she was running a meat business on the side. With this information, the 
employer would have decided whether or not the employee’s business was in 
conflict with its own business. 

The fact that the employer did not market biltong did not mean that 
Hough-Oosthuizen could run a formal business, marketing meat products, 
without telling her employer.  

The Commissioner viewed the employee’s act as dishonest and unacceptable.  
The employee, aggrieved with the award, launched a review application 

before the Labour Court (LC) to have the award set aside.  
 

Labour Court 
This court considered that the employee ran her business on weekends, 
which meant that her business activities did not interfere with those of the 
employer. The court said that there was no link between the employee’s per-
formance for the employer and her running of the side business. This meant 
the employee had no duty to inform her employer about a potential conflict 
of interest. 

This court concluded that the Commissioner arrived at a decision that no 
reasonable decision maker could have reached. Evidence on record did not 
support the charge that she “took on employment whilst also working in 
another capacity”. 

The matter then went to the Labour Appeal Court. 
 

Labour Appeal Court 
On appeal, this court found the award of the CCMA to be reasonable and cor-
rect. This court agreed with the Commissioner that the employee’s act was dis-
honest and unacceptable, and held that the employee was a sales representative 
in a business involved in meat products. She failed to disclose the fact that she 
was running a sideline business for the sale of meat products. Her failure to dis-
close these material activities to her employer meant that she acted in violation 
of her duty of good faith to her employer. For conflict to arise, no real competi-
tion needs to be present. The LAC set aside the labour court’s judgment. 

 
Comment 
The LAC’s judgment once again showed that an employee has a duty of good 

faith towards the employer to disclose any information about 
a potential conflict of interest. If potential 
conflict arises because an employee is run-
ning a side business, that business does not 
have to be in competition with that of the 
employer for an employee to have a duty to 
disclose; the mere fact that an employee 

runs a side business must be declared.  ◆ 
 
Ziqubu writes in her personal capacity.

Issue 

Whether there is a duty on an employee to 
inform an employer about a potential conflict 
of interest.
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The more things change… Unilateral changes & 
the jurisdiction of the Labour Court

A unilateral change to terms and conditions should exist before a Union 
can avail itself of the status quo remedy in s64(4). This much was made 
clear by the Labour Court in Cape Clothing Association v SA Clothing & 
Textile Workers Union & another (2012) 33 ILJ 1643 (LC), where the court 
found that a Union seeking to invoke the remedy must establish ‘both an 
existing term and condition of employment and the fact of a variation of 
that term and condition by the employer, in circumstances where the 
employee has not consented to the variation’.  

If often happens, however, that a Union, either through opportunism or 
ignorance, refers a dispute in terms of s64(4) to the CCMA, even though 
no unilateral change has taken place. Any strike pursuant to that dispute 
would, of course, be unlawful and not deserving of any protection under the 
LRA. But is the employer bound to wait to obtain relief until the CCMA 
has conciliated a misconceived or ill-advised dispute several weeks later, all 
the while dealing with an unwarranted strike and suffering damages? 

The CCMA has no jurisdiction to determine whether a unilateral 
change to terms and conditions of employment has taken place, and it has 
no jurisdiction to grant any relief even if it were to make such a determina-
tion. The CCMA is a creature of statute, and its dispute resolution func-
tions are limited to those issues set out in the LRA and other pieces of leg-
islation. Importantly, there is no provision in the LRA entitling the 
CCMA to determine whether a unilateral change to terms and conditions 
of employment in terms of s64(4) has taken place.   

To protect its rights, an employer must approach the Labour Court to 
interdict any strike or any action in contemplation or furtherance of such a 
strike, and have it declared unprotected. The court is granted exclusive 
jurisdiction to do this by s68(1), read with the provisions of s157 of the 
LRA. To declare the strike unprotected, the Labour Court must decide 
whether a unilateral change as contemplated by s64(4) has occurred, as it is 
an issue incidental to it exercising its powers in s68(1) of the LRA. It is 

well-established, by a long line of 
authorities, that the Labour Court 
has jurisdiction to determine the 
existence or otherwise of a unilateral 
change to terms and conditions.  

However, two recent judgments 
of the Labour Court have turned 
these authorities on their head, leav-
ing practitioners (and the employers 
involved) reeling. In C. Steinweg 
Bridge (Pty) Ltd v SATAWU & 
Others (J126/22, 29 April 2022), the 
Labour Court was approached by an 
employer on an urgent basis to 
obtain declaratory relief that it had 
not unilaterally changed terms and 
conditions of employment, and to 
interdict any intended strike by the 
Union. The Union in this case had 
referred a dispute to the CCMA in 
terms of s64(4), alleging that the 
employer had unilaterally altered the 
working hours of 13 of its members. 
An interim Order was granted by the 
Labour Court, but on the return day, 
the court found that it lacked juris-
diction to decide whether a unilater-
al change had occurred or not, and 
the Rule nisi was discharged, without 
any consideration of the merits of 
the application. 

A few days later, in Fraser 
Alexander (Pty) Ltd v AMCU & Others (J298/22, 4 May 2022), the employ-
er approached the Labour Court for an Order declaring that no unilateral 
change to terms and conditions of employment had taken place and inter-
dicting any strike which may arise therefrom. In this case, the Union 
alleged that the employer had altered the terms and conditions of employ-
ment of its members when it only paid 50% of a discretionary 13th cheque 
during December 2020. Without dealing with the merits of the issue, the 
same court again found that it lacked jurisdiction to decide whether a uni-
lateral change had taken place and, curiously, struck the matter from the 
roll for that reason, again without considering the merits of the dispute. 
The court relied on its earlier judgment in C. Steinweg Bridge in support of 
its decision. 

The status quo remedy available to employees or 
a Union in terms of s64(4) of the Labour 
Relations Act (66 of 1995) (the LRA) is a curious 

one, allowing a protected strike to take place within 48 
hours of referring such a dispute to the CCMA, unless an 
employer reverses the unilateral changes implemented 
by it. The right to strike is acquired before any attempt to 
resolve the dispute is made by the CCMA, and often 
before parties can reflect properly on their respective 
positions. 
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The court’s approach to the issues before it in both C. Steinweg Bridge and 
Fraser Alexander was, with respect, fundamentally flawed. Any notion that 
the Labour Court does not have jurisdiction to determine whether a unilater-
al change to terms and conditions has occurred is obviously wrong, and these 
judgments constitute bad law. Both decisions are the subject of appeal pro-
ceedings and are likely to be overturned in due course. That is, however, cold 

comfort for the employers who will now have to deal with the strikes which 
will ensue from the court’s judgments. In these circumstances, the LRA’s pur-
pose of the effective resolution of disputes is severely undermined. ◆ 

 
Coetzer is a Partner and Wingfield a Senior Associate with Cowan- 
Harper-Madikizela.
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The fired firefighter –  
The ConCourt weighs in

The Constitutional Court recently tackled these issues in Damons v City of 
Cape Town [2022] ZACC 13. Mr Adam Damons was employed as a fire-
fighter by the City of Cape Town during 2001. He progressed in his career 
until he was injured during a ‘fire drill’ which took place without any 
adherence to the required safety measures. As a result of this incident, 
Damons suffers from disabilities.  

In 2012, the City initiated an incapacity enquiry to determine whether 
it could reasonably accommodate Damons in accordance with the Code of 
Good Practice on Employment of Persons with Disabilities. The City 
found that it could accommodate him within its Fire and Life Safety sec-
tion, where he would perform administrative and educational work. By 
agreement, Damons retained his designation as a firefighter and the remu-
neration associated therewith.  

Damons then applied to be promoted to the position of senior firefighter. 
In this regard, he requested that the City relax the physical fitness require-
ment for that position. This requirement was set out in the City’s Fire and 
Rescue Advancement Policy. The City refused to do this as it contended 
that it had already reasonably accommodated Damons and that he did not 
meet the inherent requirements for the position of a senior firefighter. 
Damons then brought an unfair discrimination claim against the City. 

The Labour Court found that the City’s decision, by applying the 
Policy to Damons in a way that prevented him from advancing due to his 
disability, amounted to unfair discrimination in terms of s6(1) of the 
Employment Equity Act 55 of 1998, as amended. The Labour Court 

directed the City to reconsider 
Damons’ advancement application 
within 15 days of the Order being 
handed down. 

The City then appealed to the 
Labour Appeal Court (the LAC). 
The LAC overturned the Labour 
Court’s judgment and found that it 
was not possible for Damons to per-
form the essential functions of a 
senior firefighter. The LAC found 
that the City had not unfairly dis-
criminated against Damons. Damons 
appealed to the Constitutional 
Court.  

The minority judgment of the 
Constitutional Court, penned by 
Pillay AJ, displayed substantial 
empathy for Damons’ situation and 
found that the City had indeed dis-
criminated against Damons, even 
though he had failed to plead cer-
tain essential averments. The major-
ity judgment penned by Majiedt, in 
contrast, cautioned against deter-
mining matters ad misericordiam 
(appeal of pity). The majority 
instead emphasised the importance 
of pleadings in litigation.  

On this basis, the majority found 
that Damons had not pleaded a case 
to be advanced to any position other 

than a senior firefighter. The majority agreed with the Labour Court, LAC 
and minority judgment that the inherent requirements of a job was a com-
plete defence to a claim of unfair discrimination.  

Unfair discrimination of people with disabilities 
should be dealt with decisively by our Courts. 
However, a delicate balance should be struck 

when dealing with these issues, particularly in the 
employment context where human dignity of the 
employee and the operational requirements of the 
employer are the issues in play. 
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In contrast to the minority, the majority adopted a more restrictive 
interpretation to the concept of reasonable accommodation. The majority 
found that reasonable accommodation envisages an attempt to place peo-
ple on equal footing with others. The obligation thus only extends insofar 
as it makes it possible for the employee to fulfil the inherent requirements 
of the job.  

In its closing remarks, the majority of the Constitutional Court found 
that any other interpretation of the concept of reasonable accommodation 
would create an untenable situation. This would be to require employers to 
accommodate employees who cannot perform the inherent requirements of 
the job or to force employers to create new positions to accommodate 
employees who cannot meet the inherent requirements of the job. The dis-

astrous operational consequences of this for an employer are obvious.  
This judgment thus sends two notes of caution. One is that matters 

should be considered on the objective facts. Empathy must be considered 
but cannot be determinative of matters. Secondly, pleadings must be drafted 
with precision. If Damons had included a clause stating that he should be 
promoted into “any position” rather than just to the position of senior fire-
fighter, his claim may well have had a different outcome. Accordingly, liti-
gants should take specialised legal advice when disputes arise, as these 
issues cannot be rectified when a matter is at an advanced stage. ◆ 

 
Wingfield is a Senior Associate and  Coetzer a Partner with Cowan- 
Harper-Madikizela.
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Rule amendments and accrued retirement 
benefits: How could the SCA get it so wrong?
C L E M E N T  M A R U M O A G A E

The SCA was requested to determine whether the decision of the retire-
ment fund’s board to amend its specific rule that changes the formula used 
to calculate retirement benefits when its members exit the fund, with a 
view to reduce the risk of the fund not meeting its liabilities in future, 
leading to members or former members receiving reduced benefits, can be 
applied retrospectively to reduce such members’ and former members’ 
accrued retirement benefits.  

It is worth noting that in Mudau, the term ‘retroactively’ (which gen-
erally entails the application of new legislative provisions to conduct 
which occurred before that provision came into effect) was used by the 
SCA. However, the judges of the high court used the word ‘retrospectively’, 

which generally imposes new results 
in respect of a past event. It is 
unnecessary to distinguish these two 
terms in this article.  

In National Iranian Tanker Co v 
MV Pericles GC 1995 1 SA 475 (A) 
483, it was held that ‘[a] statute is 
retrospective in its effect if it takes 
away or impairs a vested right 
acquired under existing laws or cre-
ates a new obligation or imposes a 
new duty or attaches a new disabili-
ty in regard to events already past’. 
For this reason, the word ‘retrospec-
tive’ will be used throughout this 
article. We will also discuss the 
unjust approach of the SCA with a view to demonstrate why either the 
SCA itself or the CC, if seized with this same issue, should overturn this 
decision.  

 
Legislative framework 
In South Africa, most retirement funds are regulated by the Pension Funds 
Act (24 of 1956) (PFA), particularly those operating in the private sector. In 
terms of s13 of the PFA, the registered rules of retirement funds are binding 
on, among others: retirement funds; members of retirement funds and per-
sons claiming under the rules (see generally Tek Corporation Provident Fund 

It is always disappointing when superior courts make 
unjust decisions that are devoid of any sense. This was 
the case in Municipal Employees’ Pension Fund and 

Another v Mudau and Another (1159/2020) [2022] ZASCA 
46 (8 April 2022) (Mudau). All the judges of appeal not only 
totally ignored previous decisions of the same court, but 
failed to seriously engage the consistent approach of the 
Pension Funds Adjudicator and the reasoning of the judges 
of the high court, who upheld the Adjudicator’s determina-
tion on the same matter, which was appealed to the 
Supreme Court of Appeal (SCA). 
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& others v Lorentz 1999(4) SA 884 (SCA), Tek). However, s13 of the PFA 
expressly states that the rules are subject to the provisions of the PFA. 
Retirement funds cannot, through their rules, empower their boards to act or 
take decisions that are contrary to the provisions of the PFA. Boards of 
retirement funds regulated by the PFA are legislatively bound not to act con-
trary to the provisions of the PFA. It is also clear that boards cannot take or 
implement decisions that are contrary to the Constitution of the Republic of 
South Africa, 1996, and any legislation that may be applicable to the imple-
mentation of such decisions, such as the Interpretation Act (33 of 1957).  

One of the decisions that retirement funds’ boards are empowered to 
make is to amend the rules of their retirement funds. In terms of s12(1) of 
the PFA, retirement funds may, as provided for in their rules, alter, rescind 
or make additions to their rules. However, these are generally invalid if they 
affect any of the rights of the retirement funds’ creditors. Section 12(4) is 
particularly important in understanding the function of various role players 
in the amendments of pension fund rules. First, this provision mandates 
that the Financial Sector Conduct Authority (Authority) must evaluate 
the amendment to determine whether it is consistent with the provisions of 
the PFA. Secondly, it requires the Authority to approve and register the 
contemplated rule amendment (see also section 12(6)(a) of the PFA). The 
Authority will only grant its approval if satisfied that the amendment is 
consistent with the provisions of the PFA, and accordingly register such 
amendment. Third, this provision empowers retirement funds to determine 
the date on which the contemplated amendment should take place, which 
will be the date that the amendment will take effect. As will be shown in 
this article, this has been interpreted as allowing retrospective application 
of rule amendments.  

Unfortunately, s12 of the PFA, in its entirety, does not deal with mem-
bers’ vested and accrued rights to retirement benefits and whether rules can 
be amended to strip members or former members of their rights to these ben-
efits or, most importantly, be applied to reduce their accrued benefits. Until 
Mudau, some of us thought that the issue of retrospective application of rule 
amendments on accrued retirement benefits was settled, particularly having 
regard to s12(2)(c) of the Interpretation Act. This provision expressly pro-
vides that ‘[w]here a law repeals any other law, then unless the contrary 
intention appears, the repeal shall not affect any right, privilege, obligation 
or liability acquired, accrued or incurred under any law so repealed’. In other 
words, the amendment of rules through the PFA should not affect accrued or 
acquired rights. This seems to suggest that while boards are legislatively 
empowered to amend their retirement fund’s rules, they are not entitled to 
implement amendments that have the effect of either stripping members of 
their rights to accrued benefits or reducing such benefits, even if such 
amendments are meant to apply retrospectively. To the extent that the 
intention appears to be to subject accrued benefits to retrospective rule 
amendments, the question becomes whether retrospective amendments can 
be implemented before the amended rules are approved and registered by the 
Authority? As will be demonstrated, the SCA has previously answered this 
question in the negative, an approach that has been effective, and was incor-
rectly overturned by the judge who presided over Mudau.  

 
Judicial and quasi-judicial approaches 
The Adjudicator has been quite consistent that retrospective rule amend-
ments do not apply to members whose claims against their retirement 

funds arose before such rule amendments were approved and registered by 
the authority (Hobe v Municipal Employees Pension Fund and others [2015] 
1 BPLR 18 (PFA) para 5.8; Nortje v Joint Municipal Pension Fund 
[2007] 3 BPLR 352 (PFA) par 35; and Maree v Joint Municipal Pension 
Fund and Another [2005] 4 BPLR 319 (PFA) para 30).  

In Schenk v Tibbett & Britten SA Pension Fund [2010] JOL 25616 (PFA) 
para 30, the Adjudicator specifically stated that while rule amendments 
can apply with retrospective effect, ‘[h]owever, the retrospective applica-
tion of the rule cannot take away rights that have already vested …’. The 
essence of the Adjudicator’s approach is that retirement fund members 
should be paid all their retirement benefits which they became entitled to 
claim before the contemplated rule amendments were approved and regis-
tered by the Authority. In other words, retirement funds should not 
enforce rules which have not yet attained legal title against members who 
have vested rights to their full accrued retirement benefits.  

In dismissing the fund’s application to set aside the adjudicator’s deter-
mination in Municipal Employees’ Pension Fund and Another v Mudau and 
Another (61555/14) [2017] ZAGPPHC 157 (29 March 2017) para 46, 
Ralunga J endorsed the Adjudicator’s approach and reiterated that retire-
ment fund members cannot be deprived of benefits that had already 
accrued by the time the rule amendment was approved and registered. 
Unhappy with the court a quo’s order, the fund appealed to the full 
bench. The majority of the full bench in Municipal Employees’ Pension 
Fund and Another v Mudau (A540/2017) [2020] ZAGPPHC 538 (22 June 
2020) did not find any fault with the court a quo’s reasoning and conclu-
sion. The majority correctly endorsed the view that for the date deter-
mined by the board to be regarded as the effective date of the amendment 
and to be binding on the members, the amendment must first be 
approved and registered by the Authority. In line with established prece-
dent, this entails that until the authority has approved and registered the 
rule amendment, the contemplated amendment cannot be implemented 
against retirement fund members in respect of accrued retirement bene-
fits. The minority, without engagement on the significance of amendment 
approval and registration, merely accepted that rule amendments take 
effect from the date determined by retirement funds (para 19). 

In Mostert NO v Old Mutual Life Assurance Co (SA) Ltd (2) [2001] 4 
All SA 250 (A) para 69 (Mostert), the SCA held that ‘amendments to 
the rules do not take effect until they are registered …’. Thus, if the mem-
ber’s benefits have accrued and the fund subsequently applies to the 
authority to amend a rule, retirement funds cannot proceed to enforce 
rules that are not yet approved and registered against members in relation 
to their accrued benefits, or even delay payment to wait for the Authority 
to approve and register the rule; to do so would be unfair. In Mostert, the 
SCA further held that ‘… there is simply no basis in law for subjugating 
the provisions of the Act and regulations to such a practice. It is one 
thing to give amended rules retrospective effect after registration; it is 
something entirely different to seek to give them binding effect before 
registration’. The law as we knew it before Mudau was very clear: before 
approval and registration, retirement funds could not implement new 
rules with which they sought to replace old rules to strip their members of 
their rights to accrued benefits, or even reduce such benefits. 
Unfortunately, in an ill-considered and poorly reasoned judgment in 
Mudau, the SCA appears to have overturned this approach and set a 
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completely wrong precedent, which will have serious consequences for 
members and former members.  

The SCA previously provided a sober reflection in its earlier decision 
of Joint Municipal Pension Fund and another v Grobler and others [2007] 4 
All SA 855 (SCA) in respect of retirement funds that amend their rules 
just before their members become entitled to their benefits. In other 
words, when amendments are made immediately before events occur 
which entitle members to claim. In these circumstances, the SCA was 
emphatic that if boards are empowered ‘… on the eve of an event that 
would entitle a member to claim the benefits that have accumulated dur-
ing his or her membership of the fund … to amend the rules so as to 
remove or reduce such benefits, is one which would permit an intolerable 
injustice’ (para 13). If indeed a deliberate amendment that is designed to 
reduce the member’s benefits immediately before the member becomes 
entitled to claim the benefit can be regarded as leading to injustice, what 
about a contemplated amendment rule that is enforced against the mem-
ber in relation to his or her accrued benefits before the Authority 
approves and registers such an amendment?  

 
SCA’s incorrect approach in Mudau 
Notwithstanding the weight of authority and established precedent, 
which was not adequately engaged, the SCA in Mudau incorrectly situated 
the debate from the point of view of whether retirement funds can amend 
their rules with a view to reduce their members’ benefits. Relying on 
National Tertiary Retirement Fund v Registrar of Pension Funds [2009] 3 All 
SA 254 (SCA), the SCA in Mudau correctly pointed out that ‘… [a] 
pension fund may adopt a rule reducing a member’s pension benefits, pro-
vided that it is done in accordance with the fund rules and the applicable 
statutory regime’.  

Approaching the issue from this angle led the SCA to misdirect itself, 
because the issue was not whether the fund could amend its rules to reduce 
its members’ benefits. The issue was whether the contemplated amend-
ment could be applied retrospectively before it has been approved and reg-
istered by the Authority, when the benefits had accrued to the member. 
The SCA further misdirected itself by overemphasising the board’s inten-
tion, which it also miscategorised as to interfere with vested rights. The 
SCA held that ‘[t]he amended rule explicitly states that it operates retro-
spectively and thus reduces pension benefits due to members with effect 
from 1 April 2013. In my view, there can hardly be a clearer indication of 

an intention to interfere with existing rights with effect from that date’.  
With respect, this was not the intention of the contemplated amend-

ment of the rule. The amendment was designed to ensure that the bene-
fits of all the members who exit the fund are reduced to enable the fund 
to meet its liabilities in future. The SCA recognised this in paragraph 5 of 
its judgment, when it stated that ‘[t]he stated rationale for the amend-
ment was to reduce the risk of the Fund not meeting its liabilities in the 
future’.  

In his unanimous judgment (and without explaining why the law as 
we know it, as reflected in the authorities discussed above) is wrong, 
Smith AJA incorrectly held that ‘the amended rule retrospectively 
applied to all pension withdrawal benefits which had accrued to the 
Fund’s members after 1 April 2013. However unfortunate this finding may 
be for Mr Mudau, the amended rule thus also applied to his withdrawal 
benefits’. This is notwithstanding the fact that Mr Mudau resigned on 31 
May 2013, the fund made an application to amend its rules to reduce the 
benefits of its members on 22 July 2013; his withdrawal benefit was calcu-
lated and paid on 16 October 2013, and the amendment was approved 
and registered on 1 April 2014. In other words, the contemplated amend-
ment was implemented to reduce his benefits before the Authority 
approved and registered the new rule. The court also failed, at the very 
least, to deal with whether benefits that accrue immediately before the 
fund applies for the amendment should be reduced as provided for in the 
contemplated amendment retrospectively, notwithstanding the fact that 
the amendment had not been effected.  

 
Concluding remarks 
With respect, the Mudau decision is clearly wrong and amounts to bad 
law that will empower retirement funds to unfairly and unreasonably 
reduced accrued benefits of their members through contemplated rule 
amendments that have been approved and registered by the Authority. 
The SCA effectively allowed retirement funds to utilise ‘self-help’ against 
their members. It is hoped that should either the SCA or the 
Constitutional Court be requested to determine this matter, it will over-
turn Mudau, which was incorrectly decided.  ◆ 

 
Marumoagae is an Associate Professor, University of the 
Witwatersrand and a practising attorney at Marumoagae Attorneys 
Incorporated.
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South Africa’s bid to regulate crypto assets: 
2022 Alert
J U L I E T  S I W E L A

It is notable that the 2022 Budget Review has alluded to crypto assets for 
purposes of promoting financial innovation to improve competition and 
inclusion.  

On the other hand, the Intergovernmental Fintech Working Group 
(IFWG) published a position paper on crypto assets in June 2021. The 
paper offers a coordinated and phased approach to regulating crypto assets 
in South Africa. It provided that the South African regulatory authorities 
are developing a number of interventions based on the recommendations 
in the aforesaid paper. These interventions include:   
1. The protection of consumers by considering the declaration of crypto 

assets as a financial product under the Financial Advisory and 
Intermediary Services Act (2002). According to this declaration, any 
persons providing advice or intermediary services related to crypto 
assets must be recognised as a financial services provider under the 
Financial Advisory and Intermediary Services Act and must comply 
with the requirements thereof. These will include crypto asset 
exchanges and platforms, as well as brokers and advisors.  

2. The enhancement of monitoring and reporting of crypto asset transac-
tions to comply with the Exchange Control Regulations of 1961. The 
goal is to include crypto assets in the regulations.   

3. Crypto asset service providers (CASPs) being regarded as such. 
4. The inclusion of crypto asset service providers as accountable institu-

tions within the Financial Intelligence Centre Act (2001). This 
change would address concerns around money laundering and terror 
risk financing through crypto assets and align the Act to the standards 

set by the Financial Action Task 
Force for virtual assets and relat-
ed service providers. The pro-
posed amendments to the 
Financial Intelligence Centre 
Act (2001) were published for 
public consultation in June 
2020, and are expected to be 
finalised during 2022. 

5. The inclusion of crypto asset ser-
vices in the relevant licensing 
activities under the Conduct of 
Financial Institutions Bill and 
the inclusion of the definition of 
“financial service” in the 
Financial Sector Regulation Act. 

6. The treatment of the pooling of crypto for distribution as an alternative 
investment fund that should be incorporated within the relevant 
licensing activities in terms of the Conduct of Financial Institutions 
Bill. It is further recommended that collective investment schemes and 
pension funds should not be allowed to have exposure to crypto assets.  

 
Crypto asset transactions are currently subject to the general principles 

of South African tax law. In essence, normal income tax rules will apply to 
crypto assets. Crypto assets’ gains or losses are required to be declared as 
part of taxable income. Thus, the onus is on taxpayers to declare all crypto 
asset-related taxable income in the tax year in which it is received or 
accrued; failure to do so could result in interest and penalties. 

The aforesaid approaches for the regulation of crypto assets are essen-
tial for reconciling key policy imperatives to address crypto asset related 
risks, such as money laundering, terrorist financing, and consumer protec-
tion, while preserving the potential for technological innovation offered 
by crypto assets as envisaged by the 2022 Budget Review. However, there 
is an expectation for further regulatory developments for crypto assets in 
South Africa. ◆ 

 
Siwela writes in her personal capacity as an Attorney and Notary Public.

As at 9 May, crypto assets are not regarded as 
notes or coins issued by the South African Reserve 
Bank. Crypto assets are currently not controlled or 

regulated. Their price is determined by the supply and 
demand of their market. In essence, crypto assets are not 
regarded as legal tender in South Africa, which is creating a 
state of uncertainty in the regulatory landscape, perpetuat-
ing the billion-dollar crypto scams in South Africa to date.
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Corporate fraud & corruption
S H I R L E Y  I V A S O N - W A G E N E R

Q. To what extent are boards and senior executives in South 
Africa taking proactive steps to reduce incidences of fraud 
and corruption from surfacing within their company? 

A. A holistic approach to managing fraud risk is required to effectively 
mitigate its effects. This includes implementing a robust fraud risk 
management framework incorporating prevention, detection and 
response strategies. In line with the South African Companies Act 
and King IV Code on Corporate Governance, the board is responsi-
ble for risk management, including fraud risk management. 
Organisations are expected to adopt an anti-fraud policy at board 
level. The accountability and oversight of fraud risk management is 
extended to board subcommittees, such as the audit and risk commit-
tee and the social and ethics committee. Senior management is 
required to report to the audit and risk committee and the board on 
the effectiveness of its fraud control activities. This fraud risk gover-
nance protocol helps to keep relevant players in check and keeps 
fraud risk duly on the radar. Most companies have adopted a more 
reactive approach to fraud risk management with limited proactive 
initiatives being implemented. However, there is a steady shift 
toward having a more holistic approach and this is evidenced by 
companies requesting forensic professionals assess and benchmark 
their fraud risk strategies to identify gaps and make recommendations 
for improvement. 

Q. Have there been any significant legal and regulatory devel-
opments relevant to corporate fraud and corruption in 
South Africa over the past 12-18 months? 

A. South Africa has a robust existing legal framework for combatting 
fraud and corruption. However, enforcement remains a challenge. In 
terms of recent developments, the Cybercrimes Act 19 of 2020 sets 
out offences for cyber fraud, cyber forgery and uttering and cyber 
extortion, among others. The Act imposes a reporting obligation on 
electronic communications service providers and financial institu-
tions to report cyber offences within 72 hours of identification. 
Contravention of this reporting obligation will result in a fine. 
Another interesting development is the implementation of lifestyle 
audits for public servants in the national and provincial spheres of 
government. 

Q. When suspicions of fraud or corruption arise within a firm, 
what steps should be taken to evaluate and resolve the 
potential problem? 

A. Companies should already have a fraud response strategy in place, 
articulating the steps to be taken when fraud occurs. This should 
include the roles and responsibilities of the relevant stakeholders. A 
structured and clearly understood approach is vital to ensuring that 
each stakeholder understands what their role is in responding to 
fraud. Employees should understand and be clear about what they 

should do when they identify or witness fraud and what whistleblow-
ing reporting mechanisms are in place to report fraud. Line manage-
ment should understand when to get the forensic investigation func-
tion involved. The forensic investigation function should have 
appropriate capabilities and methodologies, backed by a legislative 
framework, to investigate fraud. Feedback to whistleblowers is also 
important from an enforcement and accountability perspective, pro-
viding assurance that matters reported get the necessary attention 
and action. This encourages whistleblowers to report wrongdoing 
and builds positively on the ethical and anti fraud culture of the com-
pany. 

Q. Do you believe companies are paying enough attention to 
employee awareness, such as training staff to identify and 
report potential fraud and misconduct? 

A. Fraud and ethics awareness training are key foundational elements of 
a fraud risk management framework. Employees are an organisation’s 
foot soldiers in the fight against 
fraud and the ‘eyes and ears’ of 
management on the ground. 
Thus, employees play a pivotal 
role in fraud detection. 
Employees know the definition 
of fraud and other forms of mis-
conduct to identify it and 
report it. This should be 
defined clearly in the compa-
ny’s anti fraud policy and form 
part of the fraud awareness 
training. Proper awareness and 
education of employees on how 
to spot fraud, what to do when 
fraud is identified and what 
information should be provided 
to have sufficient information to initiate an investigation is usually 
lacking. This can be evidenced by whistleblowing reports that are 
received with insufficient information to act on the report. 

Q. How has the renewed focus on encouraging and protect-
ing whistleblowers changed the way companies manage 
and respond to reports of potential wrongdoing? 

A. There has been a spotlight on the protection of whistleblowers in 
recent years in South Africa, given their vital role in exposing fraud 
and corruption. Unfortunately, whistleblowing is generally viewed in 
a negative light. Obviously, whistleblowers pose a threat to those on 
the wrong side of the law and thus face huge safety and employment 
security risks. It is c1itical that companies put proper whistleblowing 
mechanisms in place and response protocols to safeguard the identity 
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of whistleblowers and to respond to acts of retaliation or victimisa-
tion. South Africa’s whistleblowing legislation, the Protected 
Disclosures Act, prohibits any retaliation against whistleblowers who 
come forward and report fraud and corruption in a bone fide manner. 
Regrettably, there have been limited strides in the successful applica-
tion of the Act. Anonymous reporting is still the most sought-after 
method of whistleblowing. To this end, anonymous hotlines play a 
vital role in whistleblowing and protecting the identity of whistle-
blowers. 

Q. Could you outline the main fraud and corruption risks that 
can emerge from third-party relationships? In your opinion, 
do firms pay sufficient attention to due diligence at the 
outset of a new business relationship? 

A. Bribery, corruption and fraud are among the key risks linked to third-
party relationships. These risks are common in high-risk environ-
ments within companies, such as supply chains and finance. These 
1isks may be prevalent at various stages of the bid process, such as 
pre-bid, sourcing of bids, during the bid evaluation and post award of 
the bid. Often in high value tenders, the end user and senior man-
agement may influence the awarding of work to favoured or corrupt 
third parties. The first step toward mitigating third-party risks is con-
ducting focused fraud and corruption risk assessments, to gain a full 
appreciation of the fraud and corruption risks in the company. This 
will also help identify the high-risk business units within the company 
and allow for a targeted approach to mitigate these risks. These risk 
assessments should be carried out regularly to align with the ever -
changing fraud landscape. New business relationships may require a 
more in-depth due diligence exercise at the outset. 

Q. What advice can you offer to companies on implementing 
and maintaining a robust fraud and corruption risk man-
agement process, with appropriate internal controls? 

A. A foundational element of managing fraud and corruption risk is to 
establish and maintain a strong ethical culture. An important starting 
point would be to have a fraud and corruption risk management frame-
work in place, with the overarching stance of the organisation embedded 
in its anti-fraud and corruption policy. Related policies and codes, such 
as those addressing ethical conduct, conflicts of interest, third-party rela-
tionships, political contributions, gifts and entertainment, among others, 
supplement and give effect to the overall anti-fraud and corruption policy. 
In developing the fraud and corruption risk management framework, it is 
vital to understand your fraud risk landscape and regulatory compliance 
framework, as well as identify the roles and responsibilities of relevant 
custodians across the business. The key elements of a fraud and corrup-
tion risk management framework include fraud risk strategy and policy, a 
governance framework, and the operating model. This framework should 
be communicated to all employees and management, and actively pro-
moted by senior management and the board.  
A regular assessment of the fraud and corruption risk framework is 
required to ensure that the organisation’s strategy remains relevant 
and aligned to the changing business and fraud landscape to effec-
tively identify, mitigate and manage fraud across the organisation.  ◆ 

Ivason-Wagener is a Partner of KPMG (South Africa). 

This article was first published in Financier Worldwide, Indepth Feature Reprint 
March 2022.
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Counterfeits and the sale of feelings
H A N S  M U H L B E R G

Counterfeiting  
…is a word that comes up a lot in IP. Usually in the context of cheap 
knock-offs that have been manufactured somewhere in ‘the east’. There are 
endless news reports about police officials raiding warehouses and seizing 

counterfeit goods, and customs officials intercepting counterfeit goods at 
borders. Actions that often lead to criminal proceedings, where fines are 
issued or prison terms are handed down. The IP rights involved are gener-
ally trade marks (brands), although copyright can play a role too. The fight 
against counterfeits is clearly an important one. But sexy, it’s not! 
 
So give us sexy 
Well there was a rather cool article about counterfeits in The Guardian on 
May 10. Written by Alice Sherwood, the article is based on her book, 
‘Authenticity: Reclaiming Reality in a Counterfeit Culture’. Not only does 

When you buy a brand, you’re investing in the dream… 
being part of a group.

M U H L B E R G ’ S  B R I E F
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she gives us a fascinating insight into the world of counterfeiting, but she also 
does a pretty good job of reminding us what brands are all about. 
 
But first some dull numbers  
Trade in counterfeit goods is worth some US$600 billion per year; 10% of 
all branded goods are counterfeit; 80% of us have handled counterfeits 
(often unwittingly); and sales of counterfeits have increased by 10 000% 
in two decades. Trade in counterfeit goods is very much on the up, 
notwithstanding the huge improvement in authentication measures.  
 
A reminder that ‘Fools and Horses’ is a very old TV series**  
Sherwood says that ‘brand knockoffs that used to be sold in market stalls 
are now just a couple of clicks away on the internet.’ Today it’s all about 
the masstige market.  

Masstige? It’s a portmanteau word, mass market combined with pres-
tige, so basically ‘goods that are premium, but still affordable’. With 
masstige, the focus is very much on aspiration. Sherwood makes the point 
that with some contemporary counterfeits, not a single design element is 
the same, yet the overall effect is unmistakably the same. 

 
Counterfeiting has become meg 
There’s an anti-counterfeiting body in Amsterdam called React. When 
they started 25 years ago, they took pride in the fact that they intercepted 
1000 counterfeit products per year. Today it’s 25 million! 

React no longer bothers with markets and shops, rather focusing on con-
tainer ports like Rotterdam and Antwerp. As a spokesman says: ‘One ship-
ping container can hold a thousand times more than a smuggler’s suitcase.’ 
And 180 million shipping containers travel around the world every year.  

 
The outsourcing of manufacture has made counterfeiting easier 
Most counterfeits do now come from the very country where the genuine 
goods are manufactured – China. Sherwood says this: ‘As the world’s 
manufacturers become concentrated into a few crowded industrial zones, 
techniques and technology are easily imitated or stolen.’  
 
It’s all about the intangibles, the brands 
Sherwood says that ‘when people would rather buy a more expensive gen-
uine article than a cheaper fake – even if the two items look almost identical 
– it’s because they are buying not just the product’s tangible qualities, but 

also its intangible ones. We buy into the reputation of the brand and the 
reassurances that gives us.’ Some call it goodwill, others call it brand equity. 

And just why are the intangibles so important? Because we humans 
are ‘storytelling animals’. 

 
Feelings, it’s nothing more than feelings 
The ‘P’s’ of branding – product, place, packaging and promotion – have 
been joined by promise, personality and purpose. Purpose, the most recent 
addition, refers to ‘societal credentials’. Sherwood says that ‘we increas-
ingly buy brands for the lifestyle they encapsulate and the values they rep-
resent… to put it simply, the trajectory of brands over the past century or 
so has been to sell you more and more feelings.’ 
 
An arms race 
But the more companies spend on brand building around feelings, ‘the 
more they fuel the rise in fakery’ and this is ‘potentially calamitous for 
brands as a whole’.  But no major brand is going to stop selling feelings, 
because it has no guarantee that the 
competitors will follow suit. It’s a 
little like the nuclear arms race! 
 
Let’s end with some history 
Counterfeiting is so big that there’s 
even a counterfeiting museum, the 
Musée de la Contrefaçon in Paris. 
Sherwood suggests that the museum 
staff are ‘quite proud of the fact that 
the oldest fake was made on French 
territory’. No, it’s not a poor copy of 
a Louboutin shoe, it goes back a lit-
tle further than that – it’s a Gaulish 
fake of a Roman amphora. 

**  For the benefit of those who 
never saw this TV classic, it was about two market traders who sold 
some seriously dodgy stuff. ◆ 

Muhlberg, is a SA, UK and EU qualified IP lawyer. He presently finds 
himself in the UK, offering consulting and content writing services to 
various law firms: muhlbergip@gmail.com.
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Lifestyle Equities CV and another v Amazon UK Services Limited and others 

2002 EWCA Civ 552, 4 May 2022 
It’s a judgment of the UK Court of Appeal, and it was handed down on 4 
May 2022. The judgment was given by Lord Justice Arnold and it is, I 
think, an important one.  

 
The facts 
Lifestyle Equities is the owner or licensee of various UK registrations for 
trade marks comprising the words Beverley Hills Polo Club together with a 
logo (the trade mark) – the registrations cover a range of goods including 
clothing. The defendants are all Amazon companies. Lifestyle Equities 
claimed that Amazon had infringed their UK trade mark registrations by 
selling or offering for sale in the UK goods bearing the trade mark, goods 
that been branded in the USA.  
 
The issue 
Had Amazon used the trade mark in the UK?  Judge Arnold made the point 
that, although ‘the internet is global…intellectual property rights…are territorial.’ 
Case law says that mere access to a website is not enough - in order for there 
to be use of a trade mark in a particular country there must be actual target-
ing. So the issue was this - had the ads been targeted at the UK?  
 
Case law on targeting 
There’s quite a bit of it in the UK and the EU. The cases tells us that we 
need to consider a number of things, for example: 
Is there an intention to solicit custom? Clear expressions of an intention 
to solicit custom in the UK might include a ‘list or map of the geographical 
areas to which the trader is willing to dispatch its products’ (Merck KGA v Merck 
Sharp 7 Dohme Corp (2017) EWCA Civ 1834). You might also need to 
consider the international nature of the activity, the language and currency 

used, telephone numbers with an 
international code, and the use of 
top-level domain names (C-144/09 
Pammer v Reederei Karl Schluter 
GmbH & Co (2010) ECR I -12527). 

Mere access doesn’t cut it. A UK 
court has said that ‘those who are doing 
business exclusively outside the UK should 
not have their dealings subjected to the 
trade mark law of the UK…the fact that 
a website is accessible from anywhere in 
the world, and therefore may attract occa-
sional interest from consumers there when 
this is not intended, should not give rise to 
any form of liability.’ (Argos Ltd v Argos 
Systems Inc (2018) EWCA Civ 2211) 

Is there pushing, pulling or something in between? Some refreshingly 
quotidian language from an earlier judgment: ‘Put colloquially, a proprietor should 
be treated as having used a mark in the UK if it has itself ‘’pushed’’ its business and 
mark into the UK, not if it has been ‘’pulled’’ into the UK by (for example) its cus-
tomers abroad, even though they may be based in the UK…. It is not always easy to 
determine, especially in cases where a proprietor may be, in effect, a ‘’pulled-pusher’’ 
in that, without having taken any active steps to develop the market in the UK, it 
none the less takes business from consumers in the UK.’ (Abanka DD v Abanca 
Corporacion Bancaria SA [2017] EWHC 2428 (Ch) (06 October 2017) 
 
Back to the case at hand 
The Court of Appeal was critical of the judge in the first court, who had 
said that the case was ‘really very simple: amazon.com is only targeted at 
US consumers.’ Not quite so simple said Judge Arnold:  

The purchaser was located in the UK. 
The shipping address was in the UK. 
The currency was GBP. 
Amazon made all the arrangements for shipping, importation and delivery. 

 
A judicial variation of the old If it looks like a duck... thing.  
 

Concluding 
Judge Arnold said that it was ‘plain that the offer for sale … was targeted at 
UK consumers.’  Therefore, the sales of the US-branded goods constituted 
use of the trade mark in the UK. ◆ 

 
Muhlberg, is a SA, UK and EU qualified IP lawyer. He presently finds 
himself in the UK, offering consulting and content writing services to  
various law firms: muhlbergip@gmail.com.
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The website owner: a pusher, a puller or a 
pulled-pusher? 

H A N S  M U H L B E R G

The issue 

For almost as long as we’ve had the internet, 
we’ve been arguing about the trade mark impli-
cations of having a website. The issue flows from 

the fact that a website can be accessed anywhere in 
the world. But does it follow that a company with a 
website is automatically using its trade mark through-
out the world - thereby potentially infringing trade mark 
registrations in other countries? There’ve been a quite a 
few judgments on this issue over the years. But let’s 
concentrate on the recent case of…

Muhlberg
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Steve Biko while in police custody 
T H E  C O N S T I T U T I O N A L  C O U R T  T R U S T

Biko later died in detention due to sustained 
head injuries. The drawing was produced in 
the USA in 1997, following the publicised 
Truth and Reconciliation Commission testi-
mony regarding Biko’s assassination. The 
article, titled ‘In South Africa, Confessions 
to Dark Era’s Crimes’ by Suzanne Daley 
(1997), featured a small photograph of Biko 
alongside a photograph of two police officers 
who had, according to the article, acknowl-
edged their involvement in other anti-
apartheid activist killings. The juxtaposition 
of the two photographs hauntingly told the 
story of a continual struggle for truth and 
the tremendous power of the images inspired 
the artist to render a powerful portrait in 
high contrast charcoal lines.   

Amos Miller is an American artist based 
in Miami, Florida, whose relationship with 
the CCAC started in the mid-1990s when 
Justice Albie Sachs asked him to donate a 
painting of former President Nelson 
Mandela to the growing art collection. The 
painting, titled Nelson Mandela in New York 
(1990), demonstrated the interconnected 
relationships between Western and African 
countries, for example, through Mandela’s 
trademark raised fist, a gesture of solidarity 
which the Statue of Liberty appears to 
mimic in the background. The portrait of 
Biko forms part of a series of works based on 
national events in the US and around the 
world as portrayed by the media during the 
1990s and 2000s, where current news was 
reported over the radio and in newspapers, 
delivered days later.  

On Workers’ Day (observed), the 2nd of May 2022, the 
Constitutional Court Art Collection curatorial team and artists opened 
a new exhibition which features artworks that broadly relate to work-
ers’ rights, incarceration and xenophobia. Miller’s portrait of Steve 
Biko was exhibited alongside Khela Chepape Makgato’s Marikana 
Memoria (2015), (Mikhael Subotzky’s Cell 508; A Section; Pollsmoor 
Maximum Security Prison (2004) and David Goldblatt’s panorama 
Twenty-six punishment cells and lavatory, Number Four (1999). To learn 
more about the exhibition and the event, visit: https://ccac.concourt-
trust.org.za/news/2022/workers-day-walkabout  ◆

The portrait titled Steve Biko while in police cus-
tody, 1977 (1997) by Amos Miller, which forms 
part of the Constitutional Court Art Collection 

(CCAC) and reproduced on the cover of this issue of 
without prejudice, is based on two photographs from 
an article in the New York Times in 1997 that were 
taken during Bantu Stephen Biko’s arrest by apartheid 
police in 1977.

ConstitutionalCourtArtCollection/coverConstitutionalCourtArtCollection/cover
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A win for Comair
K O K E T S O  M O L O P E

IntellectualpropertyIntellectualproperty

Comair’s case and the applicable legal principles 
Comair made an application to the Companies Tribunal in terms of 
s160(1) of the Companies Act (71 of 2008) to direct the Respondent to 
change its company name.  

Comair’s contention was that the Respondent’s company name, 
“Kulula Holdings (Pty) Ltd”, did not meet the requirements under sec-
tions 11(2)(b) and 11(2)(c)(i) of the Companies Act when considered 
against Comair’s ‘KULULA’ trade mark. 

Comair is the proprietor of the ‘KULULA’ trade mark, and other related 
trade marks, registered in various classes which extend beyond Comair’s 
conventional business of operating an airline.  

Comair contended that it enjoys a substantial reputation and goodwill 
in and to the ‘KULULA’ trade mark, which has become an asset of 

considerable value to Comair’s business, and that the 
Respondent’s unauthorised use of its trade mark would reasonably 
mislead the public to believe, incorrectly, that the Respondent is 

part of or associated with Comair – consequently diluting 

Comair’s trade mark rights. 
The Respondent did not oppose 

the application, and the application 
was accordingly determined by the 
Companies Tribunal as an applica-
tion for a default order under 
Regulation 153 of the Companies 
Regulations, 2011. 

The Companies Tribunal agreed 
with Comair that the dominant and 
memorable portion of the 
Respondent’s company name, 
“Kulula Holdings (Pty) Ltd”, is 
“Kulula”, which is identical to 
Comair’s ‘KULULA’ trade mark. 
The remaining element of the 
Respondent’s company name, being “Holdings”, was merely descriptive 
and did not distinguish the Respondent’s company from Comair’s busi-
ness.  

As such, the Companies Tribunal held that the registered company 
name, “Kulula Holdings (Pty) Ltd”, does not satisfy the requirements 
under s11(2) of the Companies Act, and directed the Respondent to 

change its company name, and to file a notice of amendment to 
its Memorandum of Incorporation within two months.  

 
The interplay between the Companies Act and the 

Trade Marks Act, No. 194 of 1993 
Company name objection proceedings under the 
Companies Act can be an effective tool to prevent third 

parties from taking an unfair advantage of one’s trade 
mark, and the goodwill which attaches to it. These proceedings are 

particularly useful in instances where one does not have a 
registered trade mark (i.e. holders of common law 
rights) and cannot rely on the remedies available to 

proprietors of registered trade marks under the Trade 
Marks Act (194 of 1993).  

Section 11(2) of the Companies Act does not only prohibit the regis-
tration of a company name which is the same as, or confusingly similar to, 
a registered trade mark belonging to another person, but also applies to 
company names which are identical or confusingly similar to: 

another company name;  
a name for which an application has been filed for registration as a 
trade mark; 
a defensive company name; or 
a well-known trade mark, as contemplated in Section 35 of the Trade 
Marks Act, No. 194 of 1993. 

On 31 March 2022, the Companies Tribunal ruled 
in favour of Comair Ltd (Comair) against Kulula 
Holdings (Pty) Ltd’s (the Respondent) registration 

of a company name which contains Comair’s registered 
trade mark, ‘KULULA’.

Molope
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Top 5 IP challenges faced by new businesses
D I N A  B I A G I O

On one hand, a significant portion of the value of any business, even ini-
tially, will probably lie in its intangible assets. On the other hand, failing 
to recognise the IP of others, and to understand the boundary between 
lawful and unlawful competition, will pose a significant risk to the sur-
vival of your business. 

Here are some of the main challenges that new businesses face when it 
comes to IP: 

 
1. Choosing a name  

As with naming a baby, choosing a name for your business and/or 
products is an important decision. After all, this will be the name that 
your (brain)child will carry throughout its life. The name of your 
business and/or products should distinguish your goods or services 
from those of other manufacturers and suppliers. The most important 
attribute of a trade mark is, therefore, that it is “capable of distin-
guishing”.   

The more appropriate a word is for describing your goods or ser-
vices, the less capable it will be of distinguishing. Even if it is possible 
to obtain registration for a semi-descriptive word, it may still be diffi-
cult to protect that word against use by others - they will always be 
entitled to use almost identical descriptive terms. 

You will probably want to choose a mark that can be registered 
(even if you don’t register it right now). Once a mark has been select-
ed, it would be a good idea to conduct a trade mark search to ensure 
that it is available for registration (and that you will not be infringing 
an already registered mark). 

 
2. Protecting your online presence 

No matter who you are or what you sell, you will probably benefit 
from an online presence.  Whether it’s an e-market platform, blog 
spot, social media profile or web-
site, in today’s business world, 
protecting it has never been 
more important.  

Domain names are certainly 
no longer the ugly step-sister of 
the trade mark – in fact, they go 
hand in hand. Therefore, in 
choosing a trade mark, you 
should also consider the avail-
ability of corresponding domain 
names and look to secure those 
that you can. Regard should be 
given to available top domain 
name spaces (with suffixes such 
as .co.za or .com) that would best 
serve your business.   

Initiatives for driving traffic to your website and other online pages, 
blogs or platforms is also a proven good spend.  

 
3. Prioritising IP registration  

A portfolio of registered intellectual property is certainly good to have 
at the outset, but for a cash-strapped new business, it can be expensive 

Starting a new business is not for the faint-hearted! 
Working capital is usually small in contrast with the 
endless list of things to do. In the craziness of start-

ing a business, often too little or even no headspace is 
dedicated to intellectual property (IP), even though IP is 
relevant to almost every aspect of a business, whatever 
its size. 

IntellectualpropertyIntellectualproperty

Biagio

Therefore, whether or not one enjoys registered rights in its trade 
mark/name, it should constantly monitor the Companies Register to 
ensure that its trade mark/name is not adopted by third parties, and to 
maintain control over its use.  

 
What lessons can entrepreneurs take from Comair’s application? 
Often, when the Commissioner of Companies approves a company name, 
the office does not cross-check the Companies Register against the Trade 
Marks Register to determine whether the company name applied for con-
flicts with another’s trade mark.  

The approval of a company name under these circumstances creates a 
misconception that the applicant is the true and lawful proprietor of the 

name and enjoys exclusive rights to the company name, only to later find 
that the approved company name infringes on another’s trade mark rights 
and/or common law rights vesting in it. 

For entrepreneurs who intend to register a company name, it is recom-
mended that a trade mark availability search is conducted as part of its 
due diligence before registering its company name. This step will help 
prevent company name objections in the future, and possible trade mark 
infringement proceedings being instituted against them. Furthermore, it 
will avoid a company having to re-brand, which can be an expensive 
exercise. ◆ 

 
Molope is a Partner of Beech Veltman. 
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to obtain. Like the loaves and the fishes, a small IP budget should be 
stretched to cover the most important forms of IP at the appropriate 
time. 

In most countries, patent rights in respect of an inventive 
product/service must be applied for before that product/service is used 
commercially, or publicly disclosed. Design registrations, on the other 
hand, can be applied for within a grace period (in South Africa, this is 
six months) after they are used commercially or publicly disclosed. 
Applications for trade mark registrations can be filed at any time (pro-
vided there is an intention to use) but will only proceed to registration 
if the mark is available on the register. That said, if possible, you 
should try as soon as possible to establish whether your mark is avail-
able for registration, protect your marks (which may be your business 
name or that of your products/services), and ensure that you do not 
infringe the trade marks of others. 

 
4. Managing unregistered IP rights 

It is vital for any nascent business owner to understand how much 
value may exist in the form of unregistered IP, such as copyright, 
know-how (including trade secrets) and unregistered trade marks. 

You should own copyright subsisting in your logo, signage, advertis-
ing materials and websites, not to mention computer programmes, 
screen layouts, and other outputs resulting from software written 
specifically for the business. If these works are created by service 
providers, be sure to take assignment of the associated copyright. 

Know-how is confidential information which is proprietary to your 
business and which has value to your business. This can be anything 
from your little black book of supplier/customer contacts to recipes or 
other manufacturing techniques. You should take steps to collate and 
record this information and restrict disclosure/access to it. If you don’t, 

you may find this information leaking out of your business or lost to 
you, in the head of an employee leaving your employ. You may also 
need this to prove your proprietary rights if that former employee starts 
up in competition with you, using your trade secrets, for example.  

Where you don’t have a registered trade mark, you may still be 
entitled to enforce unregistered rights against others to prevent them 
from riding on the back of your reputation, copying your trade get-up, 
or otherwise competing with you unlawfully (although obtaining such 
relief is considerably more difficult than for infringement of a regis-
tered trade mark). 

 
5. Understanding what you can and cannot legally do  

Much emphasis is placed on protecting your IP, but respecting the IP 
of others is just as important. An IP infringement lawsuit can quickly 
send an emerging business to the wall.   

Not all copying is illegal, so it is useful to have a working under-
standing of what you can and cannot lawfully do. In some cases, par-
ticularly where you will incur large set-up/infrastructure costs, conduct-
ing freedom-to-operate searches or taking specialist IP advice may be 
worthwhile. This may seem expensive at the time, but the price may 
well be insignificant when compared to the cost of not doing so.  
 

Conclusion 
Starting your own business will undoubtedly be an exhilarating experi-
ence – exciting and fraught with danger. Understanding the IP threats 
and opportunities will stand you in good stead for the challenge. Be pru-
dent, but be brave. As somebody once said, “You don’t have to be great to 
start, but you have to start to be great.” ◆ 

 
Biagio is a Partner with Spoor & Fisher. 
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thelawthelaw

The farm on which the house is situated is the property of a trust set up 
by the deceased years before his death. S executed a will on 7 December 
2018. The terms of this will excluded Z from inheriting the bulk of the 
estate. Z produced a document some time after the death of S which pur-
ported to be a will executed by S on 12 January 2019. Z handed this doc-
ument in at the Master, but it was rejected by the Master. Z and three 
others were later arrested for the murder of S. Z launched the application 
to the Western Cape High Court to declare the document of 12 January 
2019 to be the last valid will of S. This document bequeathed the bulk of 
the estate to Z, nominated Z as executor in the estate, and also appeared 

Fiduciary-related court case summaries 
L O U I S  V A N  V U R E N

Court case on unworthiness to inherit – Smit v 
Master of the High Court, Western Cape and Others 
[2022] ZAWCHC 56 

The applicant (Z) is the widow of a murdered 
wine farmer (S) who was shot and killed in the 
dining room of the house in which they lived on 

             2 June 2019. 
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to give Z the power to dismiss the trustees of two trusts holding most of 
the property of S’s farming business. The second respondent (M) and 
third respondent (L) are S’s daughters from his previous marriage to E. M 
and L opposed the application while the first respondent decided to abide 
the decision of the court. 

Z’s case was that she discovered the document in S’s Bible after his 
death and that she wanted to give effect to his last wishes. M and L 
adduced evidence about the plot to murder S, according to which Z was 
the planner of the murder for which she employed three others. Amongst 
the alleged murderers were security personnel employed by S to assist 
with the prevention of land grabs on a part of the land bordering an infor-
mal settlement outside Stellenbosch. Evidence about the plot was con-
tested by Z, but was not seriously dented in cross examination. M and L 
also called two handwriting experts who both concluded that the docu-
ment was a forgery and was not signed by S. Z also called a handwriting 
expert who maintained that the differences between S’s purported signa-
ture on the document and his signature on other documents were result-
ing from an injury to his right thumb. One of the experts, P, refuted that, 
referring to experiments involving a number of people to test whether the 
use or not of the writing hand’s thumb would make any significant differ-
ence to handwriting. No discernible differences could be indicated. In 
contrast, 16 differences between S’s signature on other documents and the 
signature on the document could be identified. 

The court (Mantame J) found on the facts that Z did forge the docu-
ment dated 12 January 2019 and participated in the plot to kill S. 
Although the criminal trial is still pending, the court found on a balance 
of probabilities that M and L proved that Z was involved in both the 
murder and the forgery. Relying on the judgements in Danielz N.O v De 
Wet and Another; De Wet and Danielz N.O and Another [2008] ZAWCHC 
35 and Taylor v Pim 1903 NLR 484, the court held that unworthiness to 
inherit is not limited to cases of conviction on charges of murder. It 
would be unconscionable to allow Z to benefit from forging a document 
purporting to be S’s will. The last will of S dated 7 December 2018 was 
declared his last valid will and the court ordered the Master to accept it as 
such and appoint a person nominated by M and L as executor. The docu-
ment dated 12 January 2019 was declared a forgery and to be null and 
void. Z was declared unworthy to inherit under the will dated 7 
December 2018 or to receive any benefit from the estate of S, including 
any maintenance or insurance benefits. 

 
Court case on 18(3) estates and National Credit Act – MFC (A 
Division of Nedbank Limited) v Mkhwanazi and Others [2022] 
ZAGPJHC 203 
The deceased entered into an instalment sale agreement with the appli-
cant (Nedbank) under which the applicant financed the purchase of a 
motor vehicle. The terms of the agreement provided that the death of the 
deceased would be a default event and that ownership of the vehicle 
would remain with the applicant until after payment of the last instal-
ment, after which the deceased would become the owner. After the 
deceased’s death, the first respondent (M) was appointed by the Master of 
the High Court under section 18(3) of the Administration of Estates Act, 
66 of 1965 (the AEA), to liquidate and distribute the estate. M listed the 
vehicle in the inventory submitted to the Master as an asset in the estate. 

M did not continue paying instalments, nor did he surrender the vehicle 
to Nedbank after Nedbank informed him in writing that it was cancelling 
the agreement in accordance with the terms of the agreement. Instead he 
claimed not to know the whereabouts of the vehicle, while, in fact, he 
was using the vehicle. 

M argued that Nedbank, as a credit provider under the National 
Credit Act, 23 of 2005 (the NCA), should have acted in accordance with 
the provisions of sections 128 and 129 of the NCA. Section 129 provides: 
“(1) If the consumer is in default under a credit agreement, the credit 

provider- 
(a) May draw the default to the notice of the consumer in writing 

and propose that the consumer refer the credit agreement to the 
debt counsellor, alternatively dispute resolution agent, consumer 
court or ombud with jurisdiction, with the intent that the par-
ties resolve any dispute under the agreement or develop and 
agree on a plan to bring the payments under the agreement up 
to date, and 

(b) Subject to section 130(2), may not commence any legal pro-
ceedings to enforce the agreement before 
(i) First providing notice to the consumer, as contemplated in 

paragraph (a) or in Section 86(10), as the case may be, and…” 
 

Nedbank argued that a person appointed under section 18(3), as opposed 
to an executor appointed under section 14 of the AEA, does not fall 
within the definition of “consumer” under the NCA. 

The court (Mahomed AJ) held that M in his role as the appointee 
under section 18(3) of the AEA 
does not enjoy the protection of 
section 129 of the NCA. Nedbank 
was, therefore, entitled to cancel 
the agreement and demand the 
return of the vehicle to it. The 
court opined though, that there 
should be no difference between a 
person appointed under section 
18(3) and an executor for purposes 
of the protection afforded by sec-
tion 129 of the NCA. 

Comment: The judgement 
seems to be problematic in some 
aspects. Although the outcome is 
correct on the facts of the case, the 
court’s opinion that an appointee 
under section 18(3) should be equated to an executor for purposes of the 
NCA does not seem to take into consideration that the executor is bound 
to specific procedures under the various provisions of the AEA, for exam-
ple in respect of insolvent estates. The appointee under section 18(3), on 
the other hand, is supposed to be under direct direction of the Master on 
how to liquidate and distribute the estate.◆ 

 
Van Vuren is CEO of the Fiduciary Institute of Southern Africa (FISA). 

 
You can visit the archive at https://www.fisa.net.za/category/court-cases

Van Vuren
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Tales from the US of A . . .
Lawyer suspended for coaching client witness using chat 
function during virtual trial  
An Arizona lawyer has consented to a two-month suspension after he 
used the chat function on GoToMeeting to coach his client during a 
virtual trial. He sent messages to a divorce client during cross exami-
nation by her estranged husband. The judge found the message on 
the chat line after the hearing. The message directed his client to 
“provide specific, substantive answers to specific questions that were 
being asked of her”. The lawyer allegedly said to the judge, “It would 
be the same as if shook my head in the court room”. 
Debra Cassens Weiss February 1 
 
Major law firm buys metaverse property and opens virtual 
office 
After advising a global accounting firm on its purchase of metaverse 
property, a major law firm decided to follow suit. They opened a vir-
tual office in the metaverse in the fashion and retail district of a 
browser–based 3D platform. The virtual office will be a place where 
lawyers can meet with clients for business or socialising. The firm 
said, “We don’t know what the metaverse will be in five years, but we 
are not waiting five years to find out”.   
Debra Cassens Weiss February 17 
 
New York law firm hires a psychologist to assist clients 
and lawyers 
A New York firm of attorneys, preparing for the arbitration of a part-
nership dispute involving two co-founders of an alternative asset 
management fund, used a doctor of psychology whom they had 
employed to assist a witness prepare to give evidence. When prepar-
ing for the hearing, the lawyers found that the client came across as 
very robotic and unconvincing under questioning. The counselling 
helped the witness feel ready and unafraid to testify. The “testifying 
therapy” was also said to have given the client confidence to hold the 
line in settlement discussion, and to secure a very favourable settle-
ment. The lawyers say that if the clients “are able to find their emo-
tional centre, they testify in a more creditable way and more human 
way”. 
Lyle Moran February 1 
 
Lawyers drink more but have lower mental illness rates 
than the general population 
According to a study of lawyers in the US, lawyers consume alcohol 
“at extraordinary rates” compared to their educational peers. But 
lawyers don’t have significantly higher rates of mental illness than 

others. It was found that, contrary to con-
ventional wisdom, lawyers are not particu-
larly unhappy, compared with the general popu-
lation. Rates of problematic alcohol use among lawyers 
are high compared with general figures. Excess alcohol consumption 
is defined as having five or more drinks on twelve or more days in a 
year.   
Debra Cassens Weiss February 22 
 
Defendants want new trials because of racist Facebook 
posts by their lawyer 
Lawyers for at least two convicted men in Massachusetts are seeking 
new trials because of racist and offensive Facebook posts thought to 
have been written by their now-deceased defence lawyer. The lawyer 
is accused of insulting Muslims, emigrants, transgender and Black 
people in posts available to the public. He had defended various 
accused on appointment by the public defendant agency. The con-
victions go back to 2005. The cases are now under review by the 
agency.   
Debra Cassens Weiss February 24 
 
Overzealous advocate suspended for altering photos of 
police lineups  
A Florida supreme court has suspended a Miami criminal defence 
lawyer for three years for altering photos of police lineups shown to a 
robbery victim during a deposition. The lawyer made black-and-
white photocopies of police photo lineups for two exhibits and 
replaced his client’s face with a picture of another person identified as 
the perpetrator by other witnesses. On another photo, the lawyer 
changed his client’s hairstyle. The photocopies still included a circle 
around the picture with the altered face, signed by an identifying wit-
ness. He also signed an affidavit on behalf of a client, with a signature 
suggesting he signed for the deponent, who was out of town.  
Debra Cassens Weiss February 23 
 
Animal cruelty can qualify as domestic violence 
An animal cruelty conviction for beating and killing an intimate 
partner’s dog can qualify for a domestic violence designation under 
Washington law. When a case has domestic violence designation in 
Washington, it receives priority scheduling and can result in a pretri-
al no-contact order. No-contact orders can also be imposed at sen-
tencing. Domestic violence includes psychological abuse that is part 
of a pattern of behaviour.   
 Debra Cassens Weiss February 23 
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Supreme Court blocks information about secret CIA jail 
The US Supreme Court ruled that the federal government can assert 
state-secret privilege to block the release of information about the 
existence of an alleged secret CIA detention site, said to be in 
Poland. The court ruled against a suspected terrorist, a Guantanamo 
detainee, who wanted to subpoena information from two CIA con-
tractors, and held that if evidence were led to confirm the existence 
of a CIA site in one country, it could diminish the extent to which 
other countries will cooperate with US intelligent services in future.   
Debra Cassens Weiss March 3 
 
No reasonable consumer would think strawberry Pop-
Tarts contain only strawberries 
A federal judge in Chicago has tossed a lawsuit claiming that the 
manufactures deceived consumers about the filling in strawberry Pop-
Tarts through packaging depicting oozing red filling and half of a 
strawberry. The court held that “no reasonable consumer could con-
clude that the filling contains a certain number of strawberries based 
on the package’s images and its use of the term ‘strawberry’”. The $5 
million lawsuit claimed the packaging violated the state consumer 
law through deceptive packaging, implying that the filling contained 
only strawberries or more strawberries that it does. The filling also 
contained pears and apples. The plaintiff’s interpretation of the label 
was said to be “unreasonable and unactionable”.   
Debra Cassens Weiss March 3 
 
Lawyer accused of shooting arrows and gun into ex-girl-
friend’s law office loses civil appeal 
A disbarred California lawyer accused of shooting a cross bow and 
gun into his ex-girlfriend’s law office building has failed to overturn a 
$2.2 million judgment against him. He was found liable for stalking, 
intentional infliction of emotional distress, and domestic violence. 
The award was $1.3 million in damages and $2.2 million for attor-
ney’s fees and costs. After the first incident, the victim installed video 
cameras at her law office and identified the defendant when further 
instances occurred.  
Debra Cassens Weiss March 7 
 
Supreme Court rules for inmate who wanted hand-on, out-
loud prayers at his execution.   
The US Supreme Court ruled for a Texas death row inmate who 
wanted his long time Baptist pastor to lay hands on him and pray out 
loud during his execution. The court ruled that the inmate is likely to 
prevail on his claims under the Religious Land Use and 
Institutionalized Persons Act. If the state reschedules the execution 
without granting his religious request, a district court should step in 
and grant such relief, according to the Supreme Court. The law at 
issue bars the government from imposing a substantial burden on reli-
gious exercise by prisons and others residing in institutions. Prison 
officials argued that absolute silence is needed during the execution 
so that they can monitor the inmate’s condition through a micro-

phone. But according to the court, they failed to show that a categor-
ical ban on all audible prayer is the least restrictive means of further-
ing that interest. The prison officials could limit the volume of the 
prayer or require silence at critical moments, and oust any spiritual 
advisor who fails to comply.   
Debra Cassens Weiss March 20 
 
South Carolina can now conduct executions by firing 
squad  
South Carolina now has the ability to carry out executions by firing 
squad, according to its Department of Corrections. The state’s pun-
ishment facility has been renovated to include the capacity to per-
form an execution by a firing squad. State legislation made the elec-
tric chair the state’s primary means of execution but gave inmates the 
option of choosing death by firing squad or lethal injection if those 
methods are available. The department announced that “protocols 
have been written” to make ready for such a request. The department 
spent about $53 600 on supplies and materials to make the changes 
needed. Members of the firing squad are volunteer corrections depart-
ment employees.   
Lyle Moran March 23 
 
Court allows claim for police injuries against BLM protest 
leader 
A leader of a Black Lives Matter protest can be held liable for 
injuries to a police officer caused by another person during the 
demonstration. The police officer was struck in the face by a piece of 
concrete or rock thrown by one of the protesters. The court said that 
the protest leader ignored a foreseeable risk of violence that stemmed 
from blocking a public highway, which amounted to “intentional 
lawlessness”. The law in Louisiana allegedly recognises the duty not 
to negligently cause a third party to commit a crime; that is, for a 
foreseeable consequence of negligence. The police officer was allowed 
to proceed with his lawsuit where the issues will be tried.   
Debra Cassens Weiss March 30 
 
Companies surveil workers at home intrusively 
As millions moved from the office to remote work, companies offered 
tech that can monitor employees inside their home. Dubbed 
“Bosswear” or “Tattlewear”, some of these monitoring programmes 
can track websites visited, log keystrokes, take screenshots or even 
record video and audio, raising concerns about privacy. Webcams are 
accessed and employers can see and listen to what’s going on in a pri-
vate home. Their employers claim that they can measure productivi-
ty, hold employees accountable, and monitor whether they are 
threatened with burn-out.  
Matt Reynolds April 1, 2022 
 
 
All these stories are summaries by Patrick Bracher of Norton Rose 
Fulbright (South Africa) of articles in the ABA Journal: Law News Now.

InternationalInternational
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Workers at the Nespresso factory in Romont, 
Switzerland, let authorities know that they 
found white powder in sacks of coffee beans. Police 

later found more than 500kg of cocaine in five shipping containers. 
Nespresso issued a statement that production of coffee capsules at 
the plant had not been contaminated by the drug.  
 

On 9 May, Andy Warhol’s 1964 silkscreen portrait of 
Marilyn Monroe, Shot Sage Blue Marilyn sold at auc-
tion for an ‘eye-popping amount of money’ – $195.04 

million. The New York Times reports that it is the highest price tag 
for a piece of American art sold at auction. The sale took just 
four minutes to be concluded at Christie’s in Manhattan, and the win-
ning bid was made from within the room to dealer Larry Gagosian. 
The portrait was sold by the Thomas and Doris Ammann Foundation 
Zurich, a charitable organisation, which will use the proceeds to fund 
health and education programmes for children worldwide, according 
to a press release. 
 

The first images of Sagittarius A, produced by the Event 
Horizon Telescope (EHT) collaboration were released on 12 
May. This black hole is at the centre of our Solar System – the 

Milky Way Galaxy. Jonathan Amos, BBC 
Science Correspondent observed that the 
object is four million times the mass of our 
Sun – it is around 60 million kilometres 
across. Said Amos, ‘Fortunately, this mon-
ster is a long, long way away – some 26,000 
light-years in the distance – so there is no 
possibility of us ever coming to any danger.’ 
 

Robert Ferl of the University of Florida’s 
Institute of Food and Agricultural Sciences announced 
that scientists have grown plants in lunar soil using samples 

collected during the Apollo missions to the moon. Experts said 
the next step is to repeat the feat on the surface of the moon. 
“When humans move as civilisations to stay somewhere, we 
always take our agriculture with us,” said Ferl. “The idea of 
bringing lunar soil into a lunar greenhouse is the stuff of 
exploration dreams.” 
 

Q ueen Elizabeth II celebrates 70 years on the 
throne with a four-day bank holiday starting on 
2 June. The pomp, ceremony and pageantry 

for which Britain is so well known will be on full dis-
play. The Queen came to the throne when she was 
25 – on 5 June 1952; it is doubtful that there are 
many ‘employees’ who can boast still working at 96.  

The Week reported that Jemma Melvin won 
the nationwide competition to craft a new 
pudding to commemorate the Queen’s 
70-year reign. Around 5,000 people, aged 
between eight and 108, entered the bak-
ing challenge. Apparently the lemon and 
Swiss roll amaretti trifle was inspired by 
the lemon posset served at the Queen’s 

1947 wedding to Prince Philip. 
The dessert is made with layers of 
lemon curd and custard, St 
Clement’s jelly, a mandarin coulis, 

and amaretti biscuits. Judging from the recipe, 
it will take several hours to make. 
 

Sportswashing, according to Wikipedia, is the practice of an 
individual, group, corporation, or nation-state using sport to 
improve their tarnished reputation, by hosting a sporting event, 

through the purchase or sponsorship of sporting teams, or by participa-
tion in the sport itself. The Guardian reports that Saudi Public 
Investment Fund (PIF) appears to be using its ownership of Newcastle 
in this way. Leaked photographs of the football club’s 2022-2023 away 

kit shows a strip which is the same white and green colours of the 
Kingdom’s national team. And Amnesty International’s head of 

campaigns, Felix Jakens, said that if it is true that Newcastle 
are changing their kit to match Saudi’s national colours, it 
‘exposes the power of the Saudi dollar and the kingdom’s 
determination to sportswash its brutal, blood-soaked human 

rights record. “Are you Saudi in disguise?”, wrote Craig Hope 
in the Daily Mail. 

 

The Jim Irsay Collection bought the 1969 Fender 
Mustang guitar used by alternative rock  band, 
Nirvana’s lead vocalist, Kurt Cobain in the ‘iconic’ 

music video for "Smells Like Teen Spirit" at auction for $4.5 
million. The estimated price was between $600,000 and 

$800,000. Cobain committed suicide in 1994, aged 
27. A portion of the proceeds from the auction will 
be donated to Kicking The Stigma, which seeks to 
fight the stigma surrounding mental illness. Jim 
Irsay, American businessman and owner of the 

Indianapolis Colts said he was thrilled to have bought 
the guitar, and commented that "the fact that a portion 
of the proceeds will go toward our effort to kick the 
stigma surrounding mental illness makes this acquisi-

tion even more special to me." ◆ 

 
Compiled by Myrle Vanderstraeten

The World
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Tim Fletcher has been appointed as the new 
Chairperson, effective 1 April 2022. Tim 

has more than thirty years’ experience as a dis-
pute resolution attorney and those skills will be 
put to good use in his new role, for which he has 
the full support of the firm. Tim succeeds 
Thabile Fuhrmann, who enjoys the firm’s collec-
tive gratitude for her calm and caring leadership 
as she helped steer CDH through the challenges 
of the global pandemic.  

Promotion to Director: Aphindile Govuza, 
Birgitta Mangale, Christelle Wood, Jess Reid, 
Kylene Weyers, Tiffany Jegels, Vincent Mako, 
Wayne Murray and Andrew Giliam.  

Appointment: Roxanne Webster joined the 
firm as a Director. 

Cliffe Dekker Hofmeyr 

Aphindile Govuza

Tim Fletcher 

Christelle Wood Jess ReidBirgitta Mangale

Tiffany Jegels Vincent MakoKylene Weyers

Promotions: Phuthi Mashalane has been promoted to director. Zaakira 
Haffejee has been promoted to Senior Associate.  

Appointments: Sarah Goldman has re-joined the firm as Head of Pro bono 
and Citizenship. Sarah was an associate with the firm before she left to be a 
Judge’s Clerk at the Constitutional Court. Kobus De Beer and Yagashen 
Pillay have joined the 
firm as directors. 
Molemo Makhubedu 
has joined the firm as 
an Associate. 

Attorney Admissions – 
Promoted to Associate: 
Clinton Mphahlele 
and Disebo 
Leokaoke.  

Lawtons Africa 

Appointment: Stimela Mokoena has been 
appointed a Partner in the Johannesburg 

office’s M&A practice. Stimela specialises in 
M&A, corporate reorganisations and restructurings, 
corporate finance, empowerment ventures, stock 
exchange securities transactions as well as capital 
markets, private equity and regulatory work. 

Bowmans 

Zaakira Haffejee Phuthi Mashalane 

Kobus De Beer Yagashen Pillay Sarah Goldman 

Clinton Mphahlele Disebo LeokaokeMolemo Makhubedu 

Andrew Giliam Roxanne Webster Wayne MurrayStimela Mokoena 

contact Vanessareception@gleason.co.za
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Robert Parring 

Promotion to Partner: Muhammad Patel and Robert Parring’s promotions were announced as Dentons 
celebrated its 10th year anniversary in South Africa.  
Muhammad Patel specialises in intellectual property law and the enforcement of IP rights, trademarks, 

and copyright, with particular focus on enforcing such rights in Africa. He is recognised by World 
Trademark Review 1000 and IP Stars. 

Robert Parring specialises in corporate law and commercial law.  He also manages the Africa Nexus ser-
vice offering to assist clients that have multijurisdictional requirements in Africa. 

Dentons 

Muhammad Patel 
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M ichelle David has been appointed Chair of Norton Rose Fulbright South Africa. She joined the firm in 2012 as a direc-
tor and has worked in the Banking and Finance team as a financial services regulatory lawyer based in Johannesburg. 

She has advised in respect of various commissions of inquiry at various levels including the health market inquiry and state 
capture commission. She is listed in Who’s Who Legal, as an expert in employment, benefits and labour and was ranked in 
2019 and 2020 as an Acritas Star.

Norton Rose Fulbright 

Michelle David 
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P romotions: Nikita Shaw has been appointed Counsel and Head of the 
Employment Law practice – an area of expertise for her which allows 

her to advise both domestic and foreign clients on a wide range of 
employment issues including executive terminations, alternative staffing 
arrangements, compliance, redundancies, and workplace investigations 
(including those with Foreign Corrupt Practices Act and United 
Kingdom Bribery Act implications).  

Robert Thackwell has been appointed as new Counsel. He has expe-
rience in the resolution of complex disputes through arbitration and is 
skilled in the defence of class action proceed-
ings. Rob was recently mentioned in Legal 500 
as a ‘Key Lawyer’ in the construction disputes 
team.  

Brian Price and Ze’ev Blieden have been 
appointed corporate and commercial Partners in 
the Johannesburg office. They were both previ-
ously directors at Werksmans, specialising in 
mergers and acquisitions (M&A).  

Allen & Overy 

Nikita Shaw 

Brian Price Ze’ev Blieden Robert Thackwell 

Jean Meijer has been appointed Managing Partner for its Johannesburg office, 
effective 1 May 2022. Jean succeeds finance partner Ed Baring, who has com-

pleted his two terms in the role and will return to focus full-time on his practice. 
Jean is a competition partner with over 20 years’ experience, recognised as one of 
the “top 100 women in antitrust” and a leading competition lawyer. 

Promotions: Cameron Dunstan-Smith has been promoted to Partner in 
the Corporate Crime and Investigations practice for the Johannesburg 
office. Cameron has specialised in investigations and compliance for the 
past 16 years. Jonathan Ripley-Evans has been promoted to Partner for 
Disputes practice in the Johannesburg office. Jonathan heads up the South 
African Disputes practice and has extensive experience in alternative dis-
pute resolution and general commercial litigation.  

Herbert Smith Freehills 

Cameron Dunstan-Smith Jonathan Ripley-Evans Jean Meijer 

Promotion: Tebogo 
Motloutsi has 

been promoted from 
Candidate Attorney to 
Associate. 

Appointment: 
Cwengile Dweba has 
been appointed a 
Patent Professional 
Intern.

Spoor & Fisher 

Cwengile Dweba Tebogo Motloutsi 

Promotions: Samantha 
Reyneke is promoted 

to Director in the 
Construction 
Department.  Previously 
Samantha was a 
General Commercial 
Litigator, operating particularly within the realms of 
disputes arising from construction and engineering, 
business rescue, and product liability. Muhammed 
Khan has been promoted from Senior Associate to 
Director in the Mining and Environmental Law 
Department where his experience lies in negotiat-
ing, drafting, and reviewing various complex com-
mercial contracts. Sarah Forshaw has been pro-
moted from Associate to Senior Associate in the 
Construction Department after only six months in her previous role. 

NSDV 

Sarah Forshaw 

Muhammed Khan Samantha Reyneke 

http://www.inceconnect.co.za/publication/DealMakers
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Why the South African government should react 
more strongly to Russia’s invasion of Ukraine
B O U W E R  V A N  N I E K E R K  

As a nation, unified by our unique diversity, we should be proud of the fact 
that we can always find each other through these fundamental truths that 
we hold sacred: as a constitutional democracy, we can measure each other, 
and the state, against this celebrated document that directs what we are 
able to do, and measures the way in which we do it. If we act in its spirit 
and comply with its prescripts, we can flourish. If we disregard it, it will shut 
us down. These are the certainties that govern our society, and we can find 
peace not only in the fact of its existence, but in its power to regulate, and 
the breadth of its reach in all the different aspects of our lives. 

But pride is not enough. 
The mere fact that the Constitution exists is not, and should not be, the 

cradle that lulls us to sleep and allows us to ignore in peaceful indifference 
what is happening in the rest of the world. It should not clothe our govern-
ment in the comfy pyjamas that wills it to snooze when it is required to 
react decisively to atrocities that are happening in the northern hemi-
sphere. Such a disinterested approach will leave us all looking like an 
emperor without clothes, naked in the spotlight of our ridiculous, disingen-
uous, and theoretical approach to real human rights abuses. 

Why do I say this?  
The ruling party, and by necessary implication, the party which dictates 

the government’s stance, has recently noted “the draconian decision by the 
[European Union] to impose sanctions on Russia and its [entities], including 
global media organisations, following the escalation of hostilities between 

Ukraine and Russia.”   
This remark makes it plain that 

the ruling party is opposed to a deci-
sion to sanction Russia for its unpro-
voked and unjustified invasion of the 
Ukraine. Shortly thereafter, it went 
further. The Minister of International 
Relations and Cooperation, Naledi 
Pandor, had the following to say 
when asked whether the government 
intends to put pressure on Russia to 
withdraw its forces from Ukraine: 

“South Africa cannot be seen [as] 
taking sides on the conflict as this 
goes against her [the government’s] 
principles. In addition, South Africa 
has good bilateral relations with both countries; it would therefore be 
unwise to take a different position that could compromise these bilateral 
relations.”  

Really? So because we have good bilateral relations, we should not criti-
cise acts of naked aggression? Do these relations really justify sitting back 
and watching as one country invades another without any provocation or 
justifiable reason? Let us consider this for a moment, and let’s give it some 
historical context.  

The South African Constitution was not a by-product of some parlia-
mentarians who thought that writing it was a neat idea. It was not some-
thing that happened overnight. Nor was it something that we copied from 
some “first world country”. Rather, it was the culmination of generations of 
struggle for equality sought by the majority of people, believing in equality 
and fairness and freedom for all human beings. It was not an easy ride – 
blood was shed and battles were fought, both openly and covertly. The ride 
was also significant in that, notwithstanding the conflicts, the determination 
of those who believed in justice allowed them to achieve clear ideals without 
descending into civil war. But the culmination of our Constitution was not 
just the result of historic, peaceful talks; it was preceded by an oppressed peo-
ple who had the courage, commitment, conviction, and determination to 
forgive the oppression of generations, not only to avoid a full-scale war, but 
to work with the Apartheid oppressors to draft a piece of legislation that is 
both conciliatory in its terms and empowering in its purpose. 

But it also goes further than just this. 
In its implementation, the Constitution requires the President and his or 

her Cabinet to uphold the Constitution – this they need to swear by when 
inaugurated. This is fundamental. When swearing to uphold the 
Constitution, by necessary implication, they swear to uphold the rule of 
law. This duty extends to their consideration of the wellbeing of their citi-
zens and all the citizens of the world. The rights that we as South Africans 

The South African Constitution is recognised as a 
significant piece of legislation, both locally and 
internationally. This is because it encapsulates not 

only the ideals of human freedoms and universal truths as 
old as our species, but also enshrines modern fundamen-
tal human rights in respect of fair trade, industry, privacy, 
freedom of religion, beliefs, opinions, and expressions. It 
guarantees freedom of movement and residence, fair 
labour relations, housing, healthcare, food, water and 
social security, education, access to information, and just 
administrative action. We have access to courts, and even 
arrested and detained persons have rights that are cap-
tured in this splendid document of expectations and liber-
ties. But most importantly, it enables all the people of our 
country to live in a land that guarantees protection against 
tyranny and oppression. Concomitantly, it guarantees us 
the free will to live our lives in the manner that we deem 
fit, subject of course to certain limitations. 

Van Niekerk 

OpinionOpinion
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hold dear and sacrosanct are not only those that we expect our government 
to protect within our boundaries; they are also the rights that we expect our 
government to protect and speak out for when it comes to our global com-
munity. For no man is an island, and fundamental human rights should be 
protected by all, especially those who subscribe to such rights. Yet, through 
its pronouncements, our government is failing to do so. And in failing to do 
so, they are failing to uphold the Constitution. 

For government to suggest that an aggressive nation, actively engaging 
in war and atrocities against another sovereign nation, is being subjected to 
draconian measures is not only unacceptable, but unconstitutional. The 
suggestion that a peaceful nation can, without cause or provocation, be sub-
jected to an invasion by an aggressor offends everything for which the 
Constitution stands. And to suggest that a tyrant in the form of Vladimir 
Putin will, on invitation by our government (which is not taking sides) or 
any government for that matter, suddenly transform into a benevolent 

diplomatic peacemaker is fanciful and, with respect, offensive.  
It is difficult, nay impossible, to comprehend how a government moved 

by our constitutional principles can take such an unconstitutional stance. 
The suggestion that the encouragement of unbiased, peaceful talks involv-
ing a proven lifelong oppressor will somehow save the day is not only 
unsupported by all empirical evidence but is also imaginary to the point of 
being insulting, not only to the South African public, but also (especially) 
to the Ukrainian people and the world at large. It shows a lack of insight, 
judgement, and conviction, as well as a total disregard and disrespect for 
generations of freedom fighters who made the drafting and implementation 
of our Constitution a reality. 

We should expect much more from our leaders. And we should think 
carefully about who we choose to lead us in the future. ◆ 

 
Van Niekerk is a Director at Smit Sewgoolam.

OpinionOpinion
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Social media: when can the right to freedom of 
expression be limited by the right to privacy?
N I C O L E  D E M B I T Z E R

In theory, the constitutional right to freedom of expression means that we 
are at liberty to express our beliefs and opinions on social media, publicly 
and without censorship . The right to privacy, on the other hand, entrench-
es the right to have our personal information protected from unlawful dis-
closures, including by online publication. The question that arises is how to 
reconcile these competing ideals in the context of so-called ‘free speech’ 
posts where the personal information of another is disclosed.  

Since the rise of social media, lawmakers and the judiciary alike have 
grappled with the question of how to regulate and give effect to our consti-
tutional rights in the terrain of online publication. In the recent case of 
Smuts and Another v Botha (887/2020) [2022] ZASCA 3 (10 January 2022), 
the Supreme Court of Appeal ruled that where a person exposes their per-
sonal information in the public domain by their own actions, such informa-
tion ceases to fall under the protection of the right to privacy and can be 

published online by another party in 
the exercise of their right to freedom 
of expression.  

In this case, a group of cyclists 
were given access to Mr Botha’s farm 
for an adventure race organised by a 
third-party. During the ride across the 
farm, one of the cyclists taking part 
came across two cages containing a 
dead baboon and a dead porcupine. 
Angered by what he saw, he pho-
tographed the scene and sent the pic-
tures to Mr Smuts, an avid wildlife 
conservationist and advocate for 
indigenous wildlife protection. After 
a brief WhatsApp exchange in which 

Mr Botha confirmed that he had a valid permit to hunt, capture and/or kill 
the animals in question, Mr Smuts published his opinion on what he regard-
ed as unethical animal trapping practices by Mr Botha on Facebook. In doing 
so, he made reference to Mr Botha’s personal information, including the 
name and location of the farm, as well as the name of his business. The post 
generated considerable interest, with the vast majority of comments being 
slanderous, insulting, or suggesting a boycott of Mr Botha’s business. 

Mr Botha sought an urgent interdict from the High Court of the Eastern 

In today’s world, social media is an inextricable part 
of how we function as a society. The very fabric of 
public exchange has bound itself to these platforms 

in such a way that the dissemination of ideas, knowledge 
and basic communication is now increasingly reliant on 
online ‘communities’.

Dembitzer
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Cape Division, on the basis that his right to privacy had been infringed. 
The court ruled that the name of the farm and Mr Botha’s identity consti-
tuted personal information and, as such, were protected by his 
Constitutional right to privacy. 

The matter was subsequently taken on appeal to the Supreme Court of 
Appeal by the publisher of the post, Mr Smuts. In defense of his right to 
freedom of expression, he relied on the judgment of the Constitutional 
Court in Islamic Unity Convention v Independent Broadcasting Authority and 
Others (CCT36/01) [2002] ZACC 3; 2002 (4) SA 294; 2002 (5) BCLR 433 
(11 April 2002), where the court quoted from a decision of the European 
Court of Human Rights, emphasising the importance of free speech:  

“the public interest in free speech applies ‘not only to “information” or 
“ideas” that are favourably received or regarded as inoffensive or as a 
matter of indifference, but also to those that offend, shock or disturb…
Such are the demands of that pluralism, tolerance and broadmindedness 
without which there is no “democratic society”‘.” 
 
The Appeals Court agreed with this line of reasoning and ruled in 

favour of Mr Smuts’ right to freedom of expression. In doing so, the follow-
ing salient principles emerged: 

While recognising that a person’s right to privacy ought not to be limit-
ed without solid and well-reasoned grounds, the question, ultimately, is 
whether a person’s expectation of privacy is objectively reasonable in the 
specific circumstances.  
In applying this standard to the present set of facts, the court took into 
consideration that Mr Botha placed his identity and information relat-
ing to his farm in the public domain himself, when he allowed members 
of the public access to his property without hiding his practice of animal 
trapping. It ruled that by doing so, he had ‘weakened’ his right to privacy 
by his own actions.  
The court also considered whether the disclosure of the personal informa-
tion was necessary to achieve the objectives of the post. The purpose of 
Mr Smuts’ post was to draw attention to and ‘call out’ the practice of ani-
mal trapping, and it found that this falls within the ambit of the right to 
freedom of expression. The court found that it was not possible to achieve 
the aim in question without also naming Mr Botha’s farm and business. 

 
In the judgment, a plethora of questions have been raised about the  

relationship between the right to privacy and the right to freedom of speech.  
On a practical level, the concept of how and when one has placed 
‘information in the public domain’ is not clearly defined. Elaborating on 
the idea that Mr Botha weakened his right to privacy by exposing his 
information to the public domain, the court considered that information 
about himself and the farm could also easily be found in the Deeds 
Office, as well as on Google. The idea that having a property registered 
in your name at the Deeds Office constitutes ‘publication’ of this fact is 
arguably problematic. While ‘open’ to the public, the Deeds Registry is 
an official register and we submit that it should not be regarded as ‘gen-
eral knowledge’ which has been made available to the public. It is possi-
ble to conclude that if one’s personal information can be accessed by the 
public on Google, that it is ‘fair game’ for a third party to reference it in 
a free speech post. This is a concern. The court does not clearly distin-
guish between personal information that comes to light when someone 

uses a search engine and that obtained through an external source that 
is not easily accessible (such as the Deeds Office). Consider a scenario 
where intimate details of your financial affairs appear in papers filed in 
the high court and are referenced in the reported judgment, which can 
be accessed by the public via a search engine. If the definition of ‘publi-
cation’ as adopted by the court in this sense is applied, it is possible that 
publication in another forum by another party is justified, on the basis 
that you have weakened your right to rely on the privacy by placing 
such information in the public domain. The rationale for the judgment 
is seemingly premised on the idea that information which a person has 
allowed to reach the public domain is unlikely to then be protected by 
the right to privacy. The vexed question is whether a distinction should 
be drawnbetween information that entered the public domain through 
one’s own actions and that which has not; and if so, how it should be 
done. 
 
Reading the judgment, one cannot escape the impression that the issue 

at hand – namely animal trapping and the morality thereof – played a role 
in the court’s findings. Sections 2(j) and (k) of the Animal Protection Act 
make animal trapping legal, provided certain conditions are complied with. 
According to Mr Botha, he complied with these provisions and no evi-
dence to the contrary was led. The language used by the Supreme Court of 
Appeal in their discussions about animal trapping practices is strikingly 
emotive and openly disapproving. The question arises as to why the court 
did not address the continued existence of the legislation that permits these 
practices. There does not appear to be anything that might have prevented 
the court from commenting on the fact that this legislation (still valid sixty 
years post-promulgation) is out of line with public policy and general boni 
mores, nor from referring the matter to the relevant government depart-
ment for consideration.  

 
What are the practical implications of the judgment? 

In order to have a social media post that discloses your personal informa-
tion removed, you might be required to show that, prior to the disclo-
sure, such information has been withheld from the public in general. 
If you intend to publish a ‘free speech’ post, you can be reassured that it 
is not per se unlawful to reference another person’s personal information 
in the post. It may, however, be necessary to prove that there is a ratio-
nal link between the disclosure of the information and what the post 
aims to achieve. 
 
It remains to be seen how these principles will play out in practice. Can 

someone who is aggrieved by a contentious piece of artwork in an Airbnb 
rental disclose the intimate personal details of the host and their home in a 
social media post made in protest? Are the personal affairs of the owners of 
small home businesses, such as daycares and home-based beauty salons, now 
open to public scrutiny? What about a post condemning your hairdresser for 
bad parenting because you see her 17-year old drinking on the premises, or 
the day care mother for the quality of petfood that she gives her animals?  

In a space where free speech reigns with considerable uncertainty, it is 
clear that the law has not yet had its final say. ◆ 

 
Dembitzer is an Associate with MacRobert.
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Sheriff’s auctions: Bargain or blunder?
N I C H O L A S  D E  D E C K E R

Two types of auctions 
It is important to note that there are different types of auctions: voluntary 
auctions and involuntary auctions. A voluntary auction is when a seller 
opts to sell their property via the auction process in the hopes of pitting var-
ious buyers against one another to drive up the asking price. Accordingly, 
these types of auctions usually favour the seller. If you are a potential buyer 
looking for a good deal, voluntary auctions are perhaps not the way to go.  

Conversely, an involuntary auc-
tion is when the seller is forced by 
circumstance to sell their property 
through the auction process to try 
and create liquidity for their credi-
tors. These auctions generally take 
place after the seller has a court 
order obtained against them, and 
the property is sold to satisfy the 
court order. These auctions are also 
referred to as “sheriff auctions” 
because they are executed by a sher-
iff of the court.  

Generally, involuntary auctions 
favour buyers more than sellers. This 
is because the entity that has 
obtained the court order, usually the 
bond holder, sees no way of recouping all their costs from the owner. As a 
result, they decide to sell the property to the highest bidder to try to get 
some of their money back. The creditor is only entitled to what they are 
owed, and any excess funds must be paid to the seller. Therefore, the credi-
tor has no incentive to sell the property for more than the amount of the 
secured debt. Thus, a shrewd auction hunter could snap up a deal from a 
distressed seller. That being said, sheriff auctions do pose significant risks to 
prospective buyers as there could be multiple hidden costs involved. 

 
The risks 
The first potential problem that prospective buyers face is that the property 
might still have inhabitants at the time of purchase. Because sheriff auctions 
are a consequence of a court order, the seller has been forced to auction the 
property, meaning that they’re most likely still in occupation at the time of 
purchase. The new owner will then need to take steps to evict the occupants.  

Section 26 of the Constitution specifically guarantees the right to ade-
quate housing. As such, where a residential property is involved, there are 
certain procedures that have to be followed before the eviction can occur. 
These are clearly set out in the Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act (19 of 1998) and the Extension of 
Security of Tenure Act (62 of 1997). These pieces of legislation are not 
applicable to commercial property and only need to be followed where resi-
dential property is involved. Either way, evictions are costly and lengthy 
procedures, and an uncontested eviction can cost anywhere between R10 000 
and R25 000. A contested eviction, with a particularly stubborn occupant, 
can cost as much as R100 000. Thus, it’s important to ascertain whether or 
not the property has inhabitants at the time of purchase to avoid incurring 
these additional expenses. 

Looks can be deceiving: When purchasing a property at auction, you will 
be provided with photos, as well as a description of the property. However, 
even seasoned property buyers can be tricked by a well-positioned picture or 
an eloquently worded paragraph. Accordingly, an inspection in loco is the 
best way to avoid being caught out by the dreaded voetstoots clause, a provi-
sion in the sale agreement which stipulates that purchasers agree to buy the 
property as is, with all its associated problems. Inspecting the property in per-
son will allow the soon-to-be bidder to confirm the extent of the defects in 
the property, so that they can adjust their bids appropriately. It is important 
to note that a buyer will have no right of recourse against the seller, or the 
auctioneer, in respect of any of the property’s defects. 

 
Examine the title deed 
The title deed is the single most important document for immovable prop-
erty, as it shows proof of ownership. What most people tend to overlook is 
that the title deed also contains all of the relevant title conditions for the 
respective property. These title conditions dictate how the property can be 
used by the owner, meaning that restrictive title conditions can severely 
hinder a prospective buyer’s plans for the property. It’s possible to have cer-
tain title conditions removed, but this generally requires a town planner 
and a public advertisement process, which invariably drives up costs.  

The title deed will also show if there are any servitudes registered against 
the property. Servitudes are limited real rights registered over immovable 
property that take the form of either personal servitudes, in favour of a spe-
cific individual, or praedial servitudes registered in favour of another proper-
ty, and bind successors in title. Servitudes encumber the servient tenement 
by giving the beneficiary limited use of the property. Servitudes are difficult 
to remove and can be a burden for the landowner.  

Similarly, buyers should also ensure that the property conforms to the 
current land zoning. For instance, even if a property has been used for com-
mercial purposes for years, the actual property might still be residentially 
zoned. In this case, the new owner would be required to rectify the zoning 
and bear all the concomitant costs. Therefore, bidders should familiarise 
themselves with both the property’s title deed and the relevant zoning map, 
to avoid an unwanted post-purchase surprise. 

The promise of snatching up luxury real estate for 
a fraction of the price has always attracted buy-
ers to the auction market. But prospective buy-

ers beware: turning a profit on a property is not as 
straightforward as it may seem. 

PropertylawPropertylaw
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Financing and hidden costs 
Purchasing immovable property is an expensive endeavour, and few can 
actually afford to pay the full amount upfront. Purchasers generally have 
about 60 days to furnish the full purchase price. This is usually done 
through a bond grant, which is a suspensive condition for the sale.  

However, it’s important to note that auction sales are not subject to 
bond approval and the purchaser becomes unconditionally liable at the 
auction’s conclusion. Accordingly, if you plan to bid at an auction, you 
need to have either the full cash amount required, or be fairly certain that 
you will qualify for a prospective loan.  

Purchasers also need to have enough cash in advance to pay the auc-
tioneer’s commission, which is around 10% for voluntary auctions and 5% 
for sheriff auctions. This amount is over and above the highest bid price 
and is due on the fall of the hammer.  

Further, a deposit  of around 5-10% is also payable at the conclusion of the 
auction. You could incur penalty interest on the outstanding amounts if you fail 
to pay timeously. If you do not furnish the seller with the full purchase price 
within the stipulated window, the property could be taken back to auction and 
you will lose your auctioneer’s commission payment, as well as any deposit paid. 

Another cost that buyers must bear in mind is that if the seller is registered 
as a VAT vendor, the 15% tax that has to be paid on the sale of the property 
will be built into the purchase price. If the seller is not VAT registered, then 
the purchaser will have to pay an additional transfer duty to SARS. This 
amount varies on a sliding scale for purchase prices that are over R1 million.  

The purchaser is obliged to pay the transferring attorneys their fees to 

facilitate the transfer of the property at the Deeds Office. This amount is 
also contingent upon the purchase price of the property. 

Lastly, the most excessive potential cost could be the hidden services 
and levy account bills. When you purchase a property, the seller has to pro-
duce rates clearance certificates stating that all of the water, electricity and 
municipal service accounts, as well as any Homeowners’ Association levies 
in sectional titles and other developments, are up to date. However, when a 
property is sold in execution at a sheriff auction, these rates clearances are 
not required. This means that a property could be sold with an exorbitant 
outstanding bill which, in certain instances, could even exceed the value of 
the property itself. The sheriff will usually provide prospective buyers with 
an estimate of the outstanding amounts, however, they are rarely 100% 
accurate. In the event that you do purchase a property with an outstanding 
bill, you will be required to settle all accounts in order to effect transfer. 

 
A final word of caution 
Despite the notes of caution, there is still plenty of potential for eager auc-
tion-goers to find a real bargain. However, keep this article in mind when 
trying to decide whether to bid on a property as there are numerous risks 
involved. Always do thorough research and proceed with caution to ensure 
that your savings are not going… going… gone! ◆      

 
De Decker is a Candidate Attorney with Lawtons Africa. The article 
was supervised by Penny Chenery and Kobus De Beer, Directors of 
Lawtons Africa.
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Rescinding tax judgments:  
the obstacles and limitations
G R A E M E  P A L M E R

If a person has an outstanding tax debt, s172 of the Tax Administration 
Act, 2011 (TAA) allows SARS, after giving the taxpayer 10 business 
days’ notice, to file a certified statement with the registrar of a court set-
ting out the amount of the tax payable. This certified statement is treated 
as a civil judgment, lawfully given, that the South African Revenue 
Service (SARS) can execute. A certified statement can be filed with the 
registrar even if the taxpayer is objecting or appealing against an assess-
ment. SARS has the power to 
amend or withdraw a certified 
statement and even file a new 
statement recording tax that was 
included in a withdrawn statement. 

In Barnard Labuschagne, the 
Taxpayer owed SARS R804,747 for 
self-assessments for value added tax 
and employees’ tax. It was not the 
taxpayer’s contention that the 
assessment was wrong, but rather 
that they had made payments 
which SARS had failed to appro-
priate towards the relevant assessed 
taxes. The Western Cape High 
Court held that the tax judgment 
could not be rescinded. In its judg-
ment, the court quoted Capstone 556 (Pty) Ltd v CSARS 2011 (6) SA 65 
(WCC), where it was held that although a tax judgment has all the 
effects of a judgment, “it is nevertheless not in itself a judgment in the 
ordinary sense” and “does not determine any dispute or contest between 
the taxpayer and the Commissioner”. But Capstone was not dealing with a 

recission of judgment; it was considering whether SARS could lawfully 
take a tax judgment when there was a pending objection and appeal. The 
high court also made much of the fact that SARS has the power to 
amend or withdraw a certified statement, concluding that this showed 
that it was not a final judgment and is unlike an ordinary civil judgment. 

After both the high court and the Supreme Court of Appeal refused 
leave to appeal, the taxpayer sought leave directly from the ConCourt. In 
a unanimous judgment of the ConCourt, Rogers AJ was critical of the 
high court decision, particularly given that the court had been referred to 
all the relevant authorities,  failed to discuss them and either follow them 
or explain why they were distinguishable. Rogers AJ pointed out that 
binding precedent is a core component of the rule of law, which is a found-
ing value of the Constitution. The precedent that he was referring to was 
Kruger v CIR 1966 (1) SA 457 (c) (Kruger I) and Kruger Sekretaris van 
Binnelandse Inkomste 1973 (1) SA 394 (A) (Kruger II). In Kruger I, the full 
bench heard an appeal from a decision from the magistrates’ court refusing 
a recission of a tax judgment on the basis that the judgment was not 
rescindable. The court held that a tax judgment can be rescinded in terms 
of s36(1)(a) of the Magistrates Court Act, 1944.  In Kruger II, counsel 
argued that a recission of a tax judgment was always doomed to fail 
because the court hearing the recission application is required to treat the 
assessment as conclusive evidence of its correctness. In such circumstances, 
a taxpayer applying to rescind a judgment could never show a bona fide 
defence. In response to this argument, the Appellate Division held that 
“conclusive evidence” only related to the making and correctness of the 
assessment. There are matters going to the merits of a tax judgment that 
can be challenged, such as the computation of the tax, the date from 
which interest runs, and the lawfulness of levying tax. Both Kruger I and 
Kruger II were approved of by the ConCourt in Metcash Trading Ltd v 
CSARS 2001 (1) SA 1109 (CC). 

It is settled law that a tax judgment can be rescinded. Kruger I affirms 
that a tax judgment can be rescinded in the magistrates court, in terms of 
s36(1)(a) of the Magistrates Court Act, 1944. This provides that “the 
court may, upon application by any person affected thereby… rescind or 
vary any judgment granted by it in the absence of the person against 
whom that judgment was granted”.  Rule 49 of the Rules of the 
Magistrates’ Court would apply to such a recission application.  

When it comes to rescinding a tax judgment in the High Court, Traco 
Marketing (Pty) Ltd v Minister of Finance 1998 (4) SA 74 (SE) held that 
rules 31(2)(b) and 42 of the Uniform Rules of Court were not applicable, 
but the judgment could be rescinded under the common law. To succeed 
with a common law application, the taxpayer would need to provide a 
reasonable and satisfactory explanation for its default, and further show 
that, on the merits, it has a bona fide defence. 

Several recent high court judgments have incorrectly 
held that a tax judgment cannot be rescinded. One 
such judgment was considered by the 

Constitutional Court (ConCourt) in Barnard Labuschagne 
Incorporated v South African Revenue Service and 
Another (CCT 60/21) [2022] ZACC 8 (11 March 2022), 
where it was unanimously held that a tax judgment can 
be rescinded. Now that the ConCourt has ended any mis-
conceptions about the rescindability of tax judgments, it 
is worthwhile to consider the circumstances under which 
tax judgments can be rescinded.

Palmer
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An obstacle faced by a taxpayer rescinding a tax judgment was high-
lighted by Rogers AJ when he said that, “where the grounds on which a 
tax judgment is impeached in rescission proceedings are grounds which 
are being pursued, or can be pursued, by way of objection and appeal 
under Chapter 9, an applicant for rescission will be unable to establish a 
bona fide defence, because the court hearing the rescission application will 
not be entitled to go behind the certified statement”.  Section 170 of the 
TAA makes it clear that the certified statement filed by SARS is conclu-
sive evidence of making the assessment, except where there has been an 
appeal under Chapter 9. 

Section 105 of the TAA says that a taxpayer may only dispute an 
“assessment” or “decision” using the objection and appeal dispute resolu-
tion mechanisms in Chapter 9. If the taxpayer has not made use of these 
mechanisms (which have clearly defined time periods for disputing assess-
ments and decisions), whether the taxpayer has a valid explanation for 
being in default will be immaterial. The application will have no practical 
effect because to be successful with a recission, the taxpayer must show a 
bona fide defence. It is only through the objection and appeal process that 
a taxpayer can pursue a defence, a process that the taxpayer, in all likeli-
hood, has not followed, through its own dilatory conduct. For arguments 
sake, if the recission application was granted, the taxpayer would be pre-
cluded from utilising the Chapter 9 dispute resolution mechanisms, as the 
period for doing so would long have expired. Added to the quagmire that 
the taxpayer finds itself in are the “pay now, argue later” and “conclusive 
evidence” rules. The former rule allows SARS to file a certified statement 
and recover a tax debt even when the taxpayer has objected to an assess-
ment or decision, while the latter says a certified statement is conclusive 

evidence of the making of the assessment except when there is an appeal 
instituted under Chapter 9.  

The result is that the circumstances in which a taxpayer can apply to 
rescind a tax judgment are limited. It will generally not be possible to 
rescind a judgment when the dispute is covered by the “conclusive evi-
dence” rule in s170, or excluded by s105. When a taxpayer is complaining 
about an “assessment” or a “decision” as defined in s104, such a complaint 
will fall within these categories. In these cases, the taxpayer’s recission 
application is doomed to fail because it will never have a bona fide 
defence. It is crucial, therefore, that taxpayers with a genuine complaint 
about a SARS “assessment” or “decision” make use of the objection and 
appeal process timeously. Failure to make use of the Chapter 9 processes 
within the prescribed time periods will result in SARS filing a certified 
statement that is conclusive evidence that the tax debt is due, leaving the 
taxpayer stranded on the wrong side of such statement, with no means of 
going behind it.   

There are, however, limited circumstances when a recission applica-
tion can succeed. Barnard Labuschagne is one such example. In that case, 
the taxpayer was not disputing the assessment, but the correct allocation 
of payments towards the tax debt. Other possible instances are those out-
lined in Kruger II, namely the computation of the tax, the date from 
which interest runs and the lawfulness of levying tax. It is essential that 
before navigating the choppy waters of an application for a recission of 
tax judgment, the taxpayer carefully considers whether they fall within 
one of the limited qualifying categories. ◆ 

 
Palmer is a Director of Garlicke & Bousfield.

The snail in a bottle
M A R I A  P H I L I P P I D E S  A N D  H A Y L E Y  W A R R I N G

What do snails and polony have in common? Compositionally, not much 
(we hope), but they have both been the subject of important product lia-
bility litigation. 

In Scotland in 1932, Ms Donoghue fell ill after consuming ginger beer 
which contained the decomposing remains of a snail. The ensuing case of 
Donoghue v Stevenson 1932 SC (HL) 31 developed English common law 

to provide for “product liability”, which allows consumers who have suf-
fered harm caused by a product to hold its producers liable. 

At a snail’s pace, the development made its way into our law, and it is 
contained in s61 of the Consumer Protection Act (68 of 2008) (CPA). This 
enabled a large class action to move forward against Tiger Brands following 
the listeriosis outbreak of 2017-2018, linked to processed meat products. The 
net of liability is cast wide under the CPA, which increases the risk for many 
actors in supply chains delivering products to consumers. This article out-
lines the basics of product liability under the CPA. It also suggests product 
liability insurance, which provides cover for potential harm caused to con-
sumers by the insured’s products, as a solution for suppliers and others who 
may be at risk of finding themselves on the receiving end of such claims.  

The general rule in our law is that a person who has experienced harm or 

C onsumers’ power to claim damages for defective 
products under s61 of the Consumer Protection 
Act presents a potentially costly risk for various 

parties in the supply chain.

SpotlightoninsurancelawSpotlightoninsurancelaw



loss caused by another must show that 
the person who caused harm was at 
fault. “Strict liability” is a deviation 
from this rule. Section 61 introduces a 
broad, modified form of strict liability, 
allowing courts to hold various actors 
in the supply chain liable for loss 
caused by goods, without proof of 
fault. As such, the burden of proof is 
lighter than it would be in a common 
law contractual or delictual claim. A 
product liability policy will be trig-
gered by the establishment of legal lia-
bility, and insured defendants will be 
protected by the policy.  

Who may claim damages under 
section 61? Only “consumers” as 
defined in the CPA may bring claims 
in terms of s61. A consumer is some-
one who uses the goods or services, 
or who the supplier markets to or 
transacts with in the ordinary course 
of its business. No contractual rela-
tionship between a potential defen-
dant and the consumer is needed for 
claims under this section. As seen in 
the listeriosis litigation, there is 
potential for class actions, which 
may result in large damages awards. 
Class actions must be certified by the 
court before summons is issued, and 
if the certification is opposed, this 

will increase legal costs for defendants. 
What harm must occur before liability arises? The CPA provides 

that consumers may claim damages for the death, injury or illness of a 
person; physical damage to or loss of any property; and any economic loss 
resulting from the events. This is not a closed list – the scope of harm 
resulting in liability is wide. 

What must cause that harm? Strict liability under s61 arises when a con-
sumer experiences harm, as described, as a consequence of: the supply of 
unsafe goods; product failure; defect or hazard; and if inadequate instructions 
or warnings were provided to the consumer pertaining to any hazard arising 
from or associated with the use of any goods. A common theme across these 
types of products is that using them poses a risk to the consumer. This goes 

beyond merely requiring that a product is defective – for example, the supply 
of a perfectly acceptable product may result in liability if it does not come 
with adequate instructions and causes harm as a result. 

Who may be held liable? Producers, importers, distributors, retailers and 
anyone who installs or otherwise provides access to a good which causes 
harm may be liable under s61. This is a wide range of potential defendants in 
product liability proceedings who should consider obtaining product liability 
insurance. 

Why should product liability insurance be considered? The CPA 
widened the net of liability in every dimension from the common law posi-
tion. Many actors in the supply chain, far removed from the consumer 
though they might be, can be held liable for a range of losses arising from 
many product “flaws”.  In addition to liability under s61 being joint and several, 
such claims can cost more than the damages awarded by a court, as reputa-
tional harm and product recalls are expensive. Defendants can argue for a fair 
apportionment of damages and, beyond that, may claim their losses from oth-
ers along the supply chain who are responsible in delict, or in terms of indem-
nities contained in supply agreements. Careful planning and strategy in such 
litigation is needed. And, above and beyond covering the damages awarded 
in product liability claims, insurers can assist in handling these matters, there-
by mitigating unnecessary losses. ◆ 

 
Philippides is a Partner and Warring a 
Candidate Attorney with Webber 
Wentzel.
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2021 insurance judgments
D O N A L D  D I N N I E

In Discovery Insure Limited v Masindi (85613/2017) 2021 JDR 2066 (GP) 
the court had to consider whether a claim “tainted with fraud” lodged by 
a policyholder had the effect of rendering the whole claim voidable, even 
the parts not tainted by fraud. 

The facts regarding the fraudulent misrepresentation on the part of the 
policyholder were not disputed. The dispute was on the basis that there 
was no express provision in the 
insurance policy entitling the insur-
er to claim the repayment of all 
benefits paid before the termina-
tion of the policy as a result of the 
fraud, including benefits received 
by the policyholder not tainted by 
fraud. The policy contained a fraud 
clause. But the policyholder only 
committed the fraud after the first 
claims payment was made by the 
insurer and the court said that the 
insurer could only avoid the con-
tract from that date onwards for 
the fraudulent claim.  

The court held that there was 
no justification for the enforcement 
of the penalty clause in the policy in respect of prior losses and the insurer 
was only entitled to recover the amounts paid in response to the fraudu-
lent misrepresentation on the part of the policyholder and not for the 
entire indemnity paid.   

In King Price Insurance Co Limited v Concise Consulting Services (Pty) 
Limited (1067/2019) [2021] ZASCA 42 the Supreme Court of Appeal 
also dealt with the interpretation and application of the fraud clause 
found in the policy. 

An employee of the insured had submitted false, untrue and mislead-
ing information regarding the claim. 

There was no suggestion that the employee was asked by the insured 
to fabricate anything that was not true, and the insured was not aware of 
what the employee was going to say to the insurer. 

The court found that the employee had not acted unlawfully on the 
insured’s behalf to bring the employee’s conduct within the ambit of the 
employer’s conduct in relation to the fraud clause. 

In Motswhane v iWyze Valuables Insurance (87941/2016) [2021] ZAGP-
PHC 111 the question arose whether there had been a material non-dis-
closure of a refusal by a previous insurer to insure the applicant for insur-
ance. The prior insurer had declined to furnish a quotation. 

The express questions asked of the insured related only to whether any 
previous insurer had refused to renew cover and not whether there had 
been a refusal in respect of an application for new cover or insurance for a 
new item. 

There was no obligation on the insured to disclose that an insurer had 
declined to quote on required insurance cover unless such a question was 
clearly and unambiguously asked. It had not been. 

In Melamu v Legal Expenses Insurance Southern Africa trading as 
Legalwise (2015/19909) [2021] ZAGPPHC 533 the high court confirmed 
that as a “general rule an employer is not liable for the wrongdoing of an 
independent contractor unless the employer was personally at fault.” 

Legalwise had been sued for damages resulting from the alleged negli-
gence of the attorney recommended by the legal expenses insurer to act 
for their insured. The judgment confirmed that in the context of a third 
party service provider, the relationship is between the insured and that 
provider, the attorney. That remains the case even if the insurer recom-
mends an apparently competent third party service provider and the 
insured has a choice of appointing a provider on their own and bearing 
any costs consequences. 

The insurer successfully relied on a time-bar clause contained in the 
policy in H Qhibi v MiWay Insurance Limited (634/2017) [2021] 
ZAMPMBHC 12). The insured’s claim had been brought well after the 
expiration of the time-bar period. 

The only intimation of the alleged unfairness or unreasonableness was 
the allegation by the insured that he had been paying his premiums and 
was up to date when the insured peril occurred and that the dismissal of 
the special plea, that is the time bar defence, would not mark the collapse 
of the insurer’s defence in total. 

The court said that those are not factors to be considered when deter-
mining unfairness or unreasonableness of a time-bar clause.   

The insured’s court papers were “stridently silent” on how enforcement 
of the clause was unfair and unreasonable.   

The court concluded that parties who freely and voluntarily enter into 
a contract are bound by the terms and conditions except where enforce-
ment thereof would be unfair or unreasonable. The insured had provided 
no facts to establish unfairness or unreasonableness. 

In Ingosstrakh v Global Aviation Investments (Pty) Ltd and Others 
(934/2019) [2021] ZASCA 69 both the insured and insurer were foreign 
peregrini, that is neither was resident nor domiciled in the Republic of 
South Africa. The insured was a resident of the Virgin British Islands and 
the insurer, Russia. 

The policy provided that it was governed by the laws of the insured’s 
country of domicile, that is the Virgin British Islands, and that the parties 

2 021 was a relatively busy year for South African 
courts delivering insurance judgments. In addition 
to a couple of judgments dealing with the tail end 

of COVID-19 insurance coverage litigation, the judgments 
saw a mixed bag of results for insurers.

Dinnie
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submitted to the exclusive jurisdiction of the courts of the insured’s coun-
try of domicile for any dispute arising from the policy. 

The insurer submitted that in the circumstances, the Gauteng High 
Court dealing with the dispute did not have jurisdiction to determine the 
dispute.   

The court said that if a foreign peregrinus defendant submits to the 
jurisdiction of the court and a ground of jurisdiction is established that 
links the court to the subject matter of the litigation that will suffice to 
assume jurisdiction. There is then no need to attach the property of the 
defendant as well.  

Once the foreign peregrinus defendant has submitted to jurisdiction, 
an effective basis is established to enforce any judgment against that 
defendant. That follows because submission to jurisdiction is universally 
recognised as the basis upon which the courts of one country recognise 
the judgments of another. 

Apart from the issue of submission, there was a ground of jurisdiction 
that linked the subject matter of the litigation to the high court. The 
insurance policy was concluded in Johannesburg within the area of the 
court’s jurisdiction.   

The court said that the insurer had also submitted to the court’s juris-
diction. It had provided a domicilium for service of process in South 
Africa on its representatives in Durban. 

And it had also been involved in at least three substantive applica-
tions in the litigation in respect of the policy issue.  

In none of those applications did the insurer object to jurisdiction of 
the court. 

The court also considered the business relationship between the par-
ties and the convenience of a South African court hearing and determin-
ing the matter. The insured’s associated companies, who were the first and 

third respondents in the application, are domiciled in South Africa. 
Convenience and common sense are, among other things, valid consider-
ations in determining whether a court accepts jurisdiction to hear a case. 

It also bore considering whether a defendant generally desires a trial in 
the foreign country or is only seeking a procedural advantage. The court 
said that the insurer was definitely not raising the question of jurisdiction 
to have the matter decided in the Virgin British Isles. 

In the circumstances the Supreme Court of Appeal confirmed that the 
South African court had jurisdiction to determine the disputes. 

The Supreme Court of Appeal held that the 30-day grace period for 
an unpaid premium in a life policy does not apply where the cancellation 
of the policy is a result of a repudiation by the insured. In Discovery Life 
Limited v Hogan and Another (389/2020) [2021] ZASCA 79 the court held 
that the grace period only applies where the non-payment of the premi-
um is not a repudiation of the policy. 

On the evidence the insured clearly had no intention of paying her 
insurance premiums for the relevant month. The insurer was perfectly 
entitled to accept the repudiation and cancel the policy immediately. The 
situation does not arise where there were insufficient funds in the 
insured’s account or where the bank has made an error in respect of non-
payment of the insured’s debit order. There was no obligation on the 
insurer to advise the insured of the unpaid debit order or to afford her 30 
days within which to pay the arrear premium. 

Grace period provisions cannot exclude reliance on repudiation or 
even mutual agreement by the parties to cancel the policy. The 
Policyholder Protection Rules do not assist an insured in these types of 
circumstances. The same principles will apply to non-life policies. ◆ 

 
Dinnie is a Director of Norton Rose Fulbright (South Africa).
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A practical rundown of why terms and 
conditions in insurance policies matter
J E A N - P A U L  R U D D

In practise, insured events triggering insurance policies to respond are not 
always clear-cut. This is largely due to the complex wording of insurance 
policies and the significant information asymmetry between an insurer 
(company providing the cover) and the insured (individual/company 

enjoying the cover). The examples below aim to further illustrate this: 
 

Example 1 
Company A’s truck was insured by Company B for theft. The truck was 
hijacked and later recovered. Upon recovery, it was established that all 
the goods that the truck was transporting were stolen. Company A sub-
mitted a claim in respect of the stolen goods with Company B. The policy 
required the truck to have a fitted and operational GPS satellite tracking 
and recovery system, which had to be in working order at all times. It 
later transpired that the GPS system had not been functional for quite 
some time, resulting in Company B rejecting the claim based on 
Company A’s breach of a condition of the contract.   

I nsurance provides cover for losses arising from 
insured events which may happen in the future. 
Against an agreed premium, the risk of an insured 

event arising is transferred from the insured to the insurer. 
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Example 2    
Company C’s building was insured 
by Company D. Company C leased 
out the insured building to Company 
E. Due to a lease dispute, Company 
E vacated the building, leaving it 
unoccupied. Vagrants later entered 
the building, stripping it of all wiring 
and, in the process, causing extensive 
damage to the building. In terms of 
the insurance policy, Company C 
was obliged to let Company D know 
if the building became unoccupied 
for a consecutive period of 30 days. 
This is because an unoccupied build-
ing can attract unwanted attention 
from criminals, vandals, or squatters. Unfortunately, Company C neglected 
to let Company D know, resulting in Company D rejecting the claim based 
on Company C’s breach of a condition of the contract. 
 
Example 3 
Company F possessed business interruption insurance with Company G. 
During the first three months of the hard lockdown, Company F, a liquor 
store, was unable to trade due to the prohibition of the sale of alcohol 

during the hard lockdown period. Company F accordingly lodged a claim 
with Company G for the loss of revenue it sustained during the period 
that it was not able to trade. The general principle is that an insured busi-
ness must be placed in the same position that it would have been in had 
the insured event not transpired. However, Company F’s sales increased 
dramatically in the months following the lock down period due to cus-
tomers pre-ordering in anticipation of the lifting of the prohibition of the 
sale of alcohol. As such, restricting the calculation in loss of revenue to 
the three months of the hard lockdown would have resulted in Company 
F being over indemnified. 

 
Conclusion 
The wording of most insurance contracts remains difficult to comprehend 
despite the protection enjoyed by consumers these days, under consumer 
protection law. The old adage, “ignorance of the law is no defence” is, 
unfortunately, as true today as it was in yesteryear. Failing to carefully read 
through or understand the terms and conditions of insurance policies can 
lead to policies not responding if certain conditions are not met. It is, 
therefore, advisable for consumers to ensure that they request their insur-
er/broker to explain if they do not understand their policies, to avoid 
falling foul of policy conditions. ◆ 

 
VRudd is a Partner in the Insurance Law Practice of  
Adams & Adams. 

Rudd
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The “i” Word
F A I Z  N A C E R O D I E N

Insurance is an integral part of our lives, ranging from personal to com-
mercial insurance, and within each category, there is a wide range of sub-

topics ranging from medical to car and household insurance. We often see 
insurance as a grudge purchase. We complain when we don’t use our 
insurance cover and lament the fact that we didn’t have adequate insur-
ance when something goes wrong. Some view insurance as a protection of 
our asset. In our personal lives, this makes total sense. Who wants to 
become bankrupt if you need urgent medical assistance from an accident 
or terminal illness? Others see insurance as an annoying expense, sapping 
our funds for a benefit which we never fully use, with no immediate tan-
gible benefit.  

The most contentious sub-topic within personal insurance is access to an 
affordable medical insurance programme. You need look no further than 
Senator Bernie Sanders’ angry tweets on the state of the US medical pro-
gramme. Closer to home, most South Africans do not have access to ade-
quate insurance cover. Ordinary South Africans are in survival mode, with 
insurance (other than funeral cover) not being top of mind. The latest 
General Household Survey reflects that only 17 in 100 South Africans have 
medical insurance. As many as 45 million, or 82 out of every 100 South 
Africans, do not have private medical aid cover and, as a result, are largely 
dependent on public healthcare. The South African Short-Term Insurance 
Industry Report 2022 also has some interesting statistics, citing that 60% to 

I ’ll just come right out and say it – I don’t like talking 
about insurance. Something in my reptilian brain 
kicks into gear whenever someone says the “i” word 

around me. I’m sure I am not alone in my fight or flight 
response when I hear concepts being thrown around such 
as subrogation, short-term, long-term and non-life insur-
ance. Yet with the advent of COVID-19, high unemploy-
ment, crime, last year’s national riots and the recent KZN 
floods, insurance has become highly topical. All of these 
extraneous events, coupled with our fragile economy and 
the low numbers of insured, has driven up the risk profile 
of those seeking to be insured, as well as insurance pre-
miums; making insurance more inaccessible to the aver-
age South African. 
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70% of all South African drivers are not insured. So, in the event of an acci-
dent, the likelihood that the other driver is not insured is high. This results 
in unusually high premiums for commercial and personal vehicle insurance.  

However you slice and dice these statistics, they are very scary. It is, 
therefore, understandable that the South African government is looking 
into a national medical insurance programme. Yet, trying to model a pro-
gramme based on overseas learnings does not take into account the sheer 
geographical size, maladministration and general state of South African 
hospitals, and this should concern even the most hardened supporter of a 
national medical insurance programme.  

Africa as whole does not fare any better. According to the FDHIC 
Insights Healthtech Unicorns Report (April 2022), Africa carries 23% of 
the global disease burden, yet accounts for just 1% of the total global 
health expenditure. Reading between the lines, the lack of medical health-
care protection is due to poverty. It’s a vicious cycle in the sense that the 
poorest of the poor cannot afford medical insurance and yet, because of 
their living conditions, they are the ones who most need medical help.  

That said, like anything in life, where there is a need, there is an 
opportunity. Sector focus healthcare funds around Africa have emerged to 
address the need for Africans to have access to affordable healthcare by 
investing in tech enabled healthcare projects. If these healthcare funds 

crack the healthcare issue in Africa, they can easily be replicated 
throughout the world. Perhaps this will address the need for Africans to 
have easier and more affordable access to the most basic and most press-
ing need for insurance, medical healthcare – greater investment and 
innovation should decrease the cost of health cover and will result in 
having a more efficient healthcare 
system, making insurance cover eas-
ier and cheaper for all.   

Whatever your views towards 
insurance, it undoubtedly has a 
place in both our business and per-
sonal lives. Used correctly, it can be 
a financial tool to safeguard our 
most precious assets and health 
against an unforeseen event. We 
can only hope that this safeguard is 
fostered to serve the many, and not 
reserved for the few. ◆ 

 
Nacerodien is General Counsel at 
PG Group (South Africa). Nacerodien
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Invest in a long term career at Oasis 

The Oasis Group is an established wealth
management business 
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LABOUR LAW ATTORNEY looking for a Rewarding Career in HR within a GLOBAL g g

FINANCIAL SERVICES COMPANY? 

We are looking for a young and agile lawyer looking for a career in Human Resourceses wyer look 
Key Responsibilities:  

 Draft & review employment contracts, consultancy agreements and a variety of communications; 
 Update, maintain and implement all Labour-related and general company policies, processes and 

documentation. Assist with policy interpretation and guidance across different jurisdictions we 
operate in (South Africa, United Kingdom, Mauritius) 

 Training and Development of management and staff on performance management, appraisals, 
dispute / conflict resolutions. Review and audit of all HR processes on an ongoing basis to ensure full 
compliance with South African and United Kingdom Labour legislation; 

 Conduct investigations into allegations of misconduct and draft recommendations on disciplinary 
steps; Prepare charge sheets; Attend or Chair disciplinary inquiries; Responsible for providing day-to-
day, tactical and legal advice and guidance to Management on Labour matters (e.g., coaching, 
counselling, career development, disciplinary actions and representing the  company in labour 
dispute in various forums such us the CCMA and Labour Court). 

 Be involved is various statutory and regulatory reporting in different jurisdictions including but not 
limited to Dept of Labour, SETA, SARS, Home Affairs, FSCA, and FCA. 

Email your covering letter, CV, Identity Document & Academic Transcripts to: 
recruitment@oasiscrescent.com | www.oasiscrescent.com  

For more details, please call 0214137860 

Qualification 
 Minimum  BCOM LLB/ BA LLB Degree/ Post graduate Labour Law 
 Admitted Attorney or Advocate of the High Court of South Africa/ Articles from a reputable firm 

Requirements  
 Driven, Energetic, young and Agile/ Ability to work under pressure and meet deadlines 
 Ability to do research, interpret case law and draft legal opinions 
 Have demonstrable experience in labour law practice and industrial relations with a proven 

track record in employment legal matters in a similar environment; 
 Demonstrate sound knowledge of South African labour legislation and industrial relations 

knowledge including the LRA, BCEA, Skills Development and Employment Equity Acts 
 Excellent Planning, Prioritizing and Organizing abilities 
 Excellent communication skills, both written and verbal  
 Ability to work in a structured and high performing environment 
 Minimum of 5 years relevant experience 

Remuneration  
 A highly attractive and competitive remuneration structure. Further details provided upon 

interview. WE REWARD EXCELLENCE! 
Location 

 Cape Town 

Invest in a long term career at Oasis 
The Oasis Group is an established wealth
management business 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

Exciting opportunity to work in the retirement fund industry in South Africa. 

Specialist Retirement Fund Attorney / Compliance Officer 

We are looking for an Attorney / Compliance Officer with 5 to 8 years retirement fund 
experience who is driven, agile and possesses strong knowledge & experience of the South 

African retirement law & regulatory environment 

Key Responsibilities:  
 Prepare, review and implement fund rules. 
 Monitor and report on the ongoing compliance of the firm and its portfolios with the legal and 

regulatory environment, monitor compliance through periodic and regular reviews. 
 Set the appropriate deadlines and ensure that all deadlines in respect of Board meetings and 

statutory and tax filing have been adhered to. 
 Ensure that all the regulatory and other internal or external reporting requirements applicable 

to the relevant companies have been adhered to. Ensure detailed policies, procedures, 
systems and controls are implemented.  

 Implement the compliance monitors across various regulated companies and perform 
detailed compliance reviews on risk areas.  

 Review legal agreements to ensure that the statutory compliance requirements are met and 
risks have been mitigated.  
 
 Qualification 

 Minimum B.Com LLB or  BA LLB Degree / CFP / HDip in Tax 
 Can be a CA (SA) or Admitted Attorney or Advocate of the High Court of South Africa. 
 Articles obtained from a reputable firm. 

Key Requirements  
 Strong knowledge and experience of SA retirement fund regulation / law including SA tax. 
 Excellent Planning, Prioritizing and Organizing abilities. 
 Excellent communication skills, both written and verbal. 

Remuneration  
 A highly attractive and competitive remuneration structure. Further details provided upon 

interview. WE REWARD EXCELLENCE! 

Location: Cape Town 

Email your covering letter, CV, Identity Document & Academic Transcripts to: 
recruitment@oasiscrescent.com | www.oasiscrescent.com  

For more details, please call 0214137860 

Invest in a long term career at Oasis 
The Oasis Group is an established wealth
management business 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exciting opportunity to work with lawyers & Regulatory bodies in SA, UK, Switzerland, Malaysia, 

Singapore, UAE, Mauritius and other foreign jurisdictions. 

SENIOR COMMERCIAL / TAX ATTORNEY  
Are you a Commercial Attorney with solid commercial experience & good understanding of tax 

law, company law& Trust law with 12 and more years of post-articles relevant experience at a 
reputable firm? Do you have the drive and agility to join a global wealth management firm? If 

so, then we have the perfect position for you. 

Key Responsibilities:  
 Draft, review, negotiate and enforce commercial agreements and other legal documents 

to ensure our full legal rights and provide advice thereon; Advise on all commercial matters 
of the organization. 

 Provide clear succinct legal advice, counsel at all levels of the organization on complex 
legal matters from contracts to litigations and more. 

 Act as counsel on a variety of legal issues on a daily basis in a timely and effective manner. 
 Provide legal guidance on new product/feature development. 
 Oversee legal matters requiring external legal assistance. 
 Identify, research, analyze and advise relevant legal and regulatory requirements in SA and 

other jurisdictions and translate into business solutions. 
 Support the continuous improvement of the internal legal department by identifying and 

implementing improvements in processes, forms and operations. 
 Prepare detailed regulatory submissions to motivate for certain tax policies which would be 

beneficial to the interests of clients and / or the organization. 
Qualification 

 Minimum Bcom LLB and  BA LLB Degree 
 Post graduate LLM in Taxation / HDip Tax (Optional) 
 Admitted Attorney or Advocate of the High Court of South Africa/ Articles from a reputable 

firm 
Key Requirements  

 Demonstrate a good understanding of company and trust law and tax. 
 Have demonstrable experience as commercial lawyer with a proven track record in a similar 

environment; 
 Excellent Planning, Prioritizing and Organizing abilities 
 Excellent communication skills, both written and verbal  
 Must have managerial ability to oversee 3 or more other professional lawyers. 

Remuneration  
 A highly attractive and competitive remuneration structure. Further details provided upon 

interview. WE REWARD EXCELLENCE! 
Location: Cape Town 

Email your covering letter, CV, Identity Document & Academic Transcripts to: 
recruitment@oasiscrescent.com | www.oasiscrescent.com  

For more details, please call 0214137860 

Invest in a long term career at Oasis 
The Oasis Group is an established wealth
management business 

 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exciting opportunity to work with lawyers & Regulatory bodies in SA, UK, Switzerland, Malaysia, 

Singapore, UAE, Mauritius and other foreign jurisdictions. 

Attorney / Compliance Officer 
We are looking for young Attorneys / Compliance Officers with 1 to 5 years post-articles 

experience at a reputable firm with experience in Unit Trust Funds / Retirement Funds / Insurance 
Funds, who are looking to work in Financial Services that are driven and agile to join a global 

wealth management firm?  

Key Responsibilities:  
 Monitor and report on the ongoing compliance of the firm and its portfolios with the legal 

and regulatory environment, monitor compliance through periodic and regular reviews. 
 Set the appropriate deadlines and ensure that all deadlines in respect of Board meetings 

and statutory and tax filing have been adhered to 
 Ensure that all the regulatory and other internal or external reporting requirements 

applicable to the relevant companies have been adhered to. Ensure detailed policies, 
procedures, systems and controls are implemented.  

 Implement the compliance monitors across various regulated companies and perform 
detailed compliance reviews on risk areas.  

 Review legal agreements to ensure that the statutory compliance requirements are met 
and risks have been mitigated.  

 Apply compliance process across multiple jurisdictions showing an understanding of 
different compliance requirements.  
 

Qualification 
 Minimum Bcom LLB and BA LLB Degree 
 Admitted Attorney or Advocate of the High Court of South Africa/ Articles from a reputable 

firm 
Key Requirements  

 Understanding corporate governance and knowledge of global best practice / trends within 
the regulatory, compliance and governance framework.  

 Background in financial services regulation / law with knowledge of the South African and 
Global regulatory landscape including risk management would be beneficial. 

 Excellent Planning, Prioritizing and Organizing abilities 
 Excellent communication skills, both written and verbal  

Remuneration  
 A highly attractive and competitive remuneration structure. Further details provided upon 

interview. WE REWARD EXCELLENCE! 

Location: Cape Town 

Email your covering letter, CV, Identity Document & Academic Transcripts to: 
recruitment@oasiscrescent.com | www.oasiscrescent.com  

For more details, please call 0214137860 
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INTRODUCTION

The past two years have been punctuated by uncertainty. The coronavirus 
pandemic will undoubtedly go down in the history books as a grim period 
starting when, on 31 December 2019, the World Health Organisation re-
ported ‘novel ’viral pneumonias of unknown cause’ in Wuhan, China.  

When President Ramaphosa announced a countrywide lockdown on 26 
March 2020 little did we know that the initial restrictions from 26 March to 
16 April would be extended again, and again. For the Class of 2021 the antic-
ipated final two years of student fun - amidst the hard work – networking, 
making lifelong friendships and vacation training were pretty much curtailed.  

It has been my privilege to ‘meet’ the top students at the universities in 
this feature. They demonstrate the flexibility and adaptability that was nec-
essary not only to get through this period and the challenges that have 
come as a result, but also to excel despite personal fears. Their responses 
to the questions I posed indicate a greater awareness of the need for family 
and friends, for social interaction, recognition of an unequal world, the need 
to excel but at the same time that they have but this one life – and fun is an 
important element of a life truly lived. 

However, these graduates also comment on the feeling of isolation, the 
difficulties of lectures at a distance and of being at a distance from class-
mates and friends. Elizabeth Rimmer, chief of British organisation, LawCare 
commented that junior lawyers, in particular, have been adversely affected 
by working from home during lockdown. ‘50% of our support contacts last 
year were from junior lawyers,’ she said. ‘Deterioration in mental health, 
struggles with working from home, isolation and poor supervision were com-
mon concerns shared with us.’. She also said, ‘The most vulnerable time in 
anyone’s legal career is making that transition into practice and it’s particu-
larly tough to embark on a legal career during these uncertain and difficult 
times. We would urge legal workplaces to reach out and listen to the con-
cerns of junior staff and take active steps to provide them with support and 
nurturing supervision.’ And most senior management at South African law 
firms have made a considerable effort to do just that while struggling to 
come to terms with an unprecedented event themselves. 

But despite the downside of the pandemic, as is always the case, there 
is an upside too and it is an exciting time to start out. The way work is done 
has changed and law students will be a part of a new legal industry. As 
some of the NQs of 2020 and 2021 have noted, they had the advantage of 
being tech savvy. So, while they were at a considerable disadvantage in 
some areas, their advantage was being able to assist more senior lawyers 
with the technical changes to traditional ways of working. 

It is likely that a hybrid way of working will be the norm in future and it 
certainly does offer an opportunity to improve that work/life balance. But it 
also comes with the danger of always being ‘on duty’ – this is an issue 
about which all levels in the hierarchy will need to be aware if the danger of 
burnout, always prevalent in the legal industry, does not rise as firm and 
client blur the lines between work and personal time.  

As many of the Class of 2021 begin their journey to become admitted at-
torneys, it is to be hoped that their flexibility, adaptability and acknowledg-
ment of the value of having people in their lives (and of being there to 
support others too)  will make for a kinder legal environment. 

I wish the Class of 2021 much success, careers that bring satisfaction 
and lives filled with that all important element – fun. 

 
Myrle Vanderstraeten 
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Building your legal career after the pandemic – advice 
for candidate attorneys and newly qualified lawyers

D A V I D  L A N C A S T E R

The past two years have been extremely difficult for law students and candidate  

attorneys who commenced studies and articles at the height of the pandemic.  

Although technology, flexible working and online learning enabled high levels of 

productivity to be maintained, much else was lost. Many people experienced isola-

tion and a lack of personal contact whether at university or in the workplace. While 

some enjoyed the novelty and convenience of working from home, by 2021 signs 

of stress were appearing, as the important rituals of work life were lost:  lunches, 

coffee with colleagues, face-to-face 

meetings and the normal day-to-day 

human interaction that we all took for 

granted before March 2020. 

It seems that, thankfully, the worst 

is behind us, and we are returning to 

normal. While some degree of remote 

and flexible working will remain – and 

this is a good thing – we now need to 

start thinking about how we build our 

careers now that we are largely back 

in the office.  

I have given some thought to the 

things that enabled me to build a suc-

cessful legal career, and I hope that 

sharing them will be of some value to those embarking on their journeys as attor-

neys or candidate attorneys. In addition, through my coaching of young lawyers 

over the past few years, I have identified some issues that are important for them. 

There are five areas I would suggest are worth focusing on – learning, being 

present, building networks, creating structure, and never forgetting your obligations 

to the wider community. 

 

Learning 
Technical proficiency is a given in this profession if you are to be successful, but 

learning should be lifelong. You should take every opportunity to improve your 

skills. This includes learning on the job, participating enthusiastically in your firm's 

training programmes, considering appropriate and relevant post graduate learning 

opportunities, and taking advantage of any secondment opportunities that come 

your way – be they with clients or with law firms overseas. 

I had some of my most profound learning opportunities years after completing 

my degrees and articles, and the opportunity to enhance your skills on an ongoing 

basis is extraordinarily energising. The more you know about your subject, the bet-

ter you will be at your job, and the more confident and enabled you will be. 

Also remember that learning includes acknowledging the things you don’t 

know, and not being afraid to ask questions. 

Being present 
‘Being present’ is a state of mind, as well as being physically present in the work-

place. Lawyers need two sets of skills to be successful. Firstly, technical skills, and, 

secondly, what used to be called ‘soft skills’. The latter include the ability to build 

relationships within your firm, knowing how to build client relationships, the ability 

to develop junior lawyers, understanding when and how delegate effectively, giving 

valuable and constructive feedback, and the ability to work in a team. These are 

things you would not necessarily have learnt at university. The way you learn these 

skills is to be present in the workplace – to attend and participate in meetings, to 

take the opportunity to attend client events, to closely watch partners and clients in 

action as they interact with others, and to be visible and engaged in a positive and 

non-pushy way at all times in your firm. 

If you are disengaged, and absent, your ability to learn these soft skills will be 

significantly inhibited. 

Incidentally, you don’t have to be an extrovert to be good at these things – 

some of the most effective lawyers I have met have been introverts! 

 

Building networks 
A good lawyer will generally have two sources of work – internal and external. In-

ternal referrals will come from other lawyers in your firm. Work that comes to you 

directly from clients is what I call external referrals. As you start your career your 

main source of work will be internal – work given to you by your principal or other 

lawyers you work with, or from lawyers in other practice areas in your firm. Re-

spond promptly, effectively and efficiently to all internal referrals you receive. In so 

doing, this work will continue to flow. Learn to assess your capacity to take on new 

work so that you don’t over promise and under deliver. Prepare to go the extra mile 

if necessary. 

Build relationships with your peer groups in your firm, and outside. In time, your 

peers may become partners or clients and will be in a position to support your ca-

reer in multiple ways. Start thinking about how you can build relationships with 

clients. What can you do to support their businesses and add value? This begins by 

completing all client engagements promptly and efficiently, with attention to detail.  

As you start interacting with clients it is really important to have a clear under-

standing of what their expectations are in terms of the services they want from 

you, and what an appropriate and acceptable fee would be. (How to bill and con-

versations with clients about value is another whole area of discussion but is a skill 

you should learn over time from more senior people in your team). In time you can 

deepen these relationships in other ways – presenting to clients on new develop-

ments in the law that are of relevance to them, secondments, attending client 

functions and seminars, and building relationships with those of your peer group 

who may be working at the client. You goal in time is to be seen as a trusted ad-

viser to a client. 

Lancaster
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Building networks is a lifelong process and much of it will happen organically if 

you get the basics right. However, it is worth reflecting each year on where your 

work came from in the preceding twelve months. Expressing appreciation to those 

who have given you work in a professional and appropriate way is not a bad thing! 

 

Creating structure 
The practice of law, while immensely rewarding, can be taxing and stressful. It 

often requires long hours of work under extreme pressure. The work can be de-

manding and the stakes high. You will face pressure from two sides – client needs, 

and the requirements of your firm to achieve hourly and financial targets. In addi-

tion, you are working in an environment full of highly educated and driven people 

who often have a low tolerance for mistakes. Sometimes it can be overwhelming. 

Your goal is to create a way of working that will give you a long and sustainable 

career in the face of these pressures. To do this you need structure. Everyone has 

a different body clock and a way of working, but try to put some basic rules in 

place. These would include regular working hours – starting and ending work at 

the same time each day and leaving the physical office at a reasonable and regular 

time. Some things should be non-negotiable – exercise, proper nutrition (which in-

cludes making time for a lunch break each day), down time when you don’t look at 

your phone or email, family time which includes dinner time with your spouse or 

partner or children or friends, and regular holidays and short breaks where you 

should generally try to be offline. In this regard, plan your year in advance so that 

you can schedule away time in consultation with the partner you report to. 

In time you and your colleagues should agree communication protocols in your 

team. How do you communicate when it is urgent? What time of the night would it 

not be appropriate to send an email on a matter which is not urgent? Will your 

downtime be respected when you are on holiday, or do you need to monitor emails 

all day and night? 

Having a supportive team around you is critical and that is why your ability to 

delegate and work effectively in a group of people are such key skills to learn. The 

toughest jobs are easier to tackle when you have colleagues with you sharing 

some of the load. 

There will be times when the work is so critical and important that regular 

working hours go out of the window. That’s fine; it happens, but try not to make it 

the norm, and after intense periods of work reward yourself and recharge with 

some time off – even an afternoon off, or a long weekend can work wonders. 

 

Your obligations to society 
In South Africa, with its high levels of poverty and inequality, lawyers are a uniquely 

privileged group of people. Their earnings are well above the average South African 

income, and they have higher levels of job security compared with most. They gen-

erally work in pleasant surroundings with like-minded and highly educated col-

leagues. This privileged position, while achieved through hard work and sacrifice in 

many cases, is something we should be grateful for. It should drive us to want to 

give back to our community.  

Law can be an important instrument in achieving social justice. I would urge you to 

use your skills to advance the rule of law in the country and find ways to support the 

most vulnerable members of our society. You can do this through involvement, for ex-

ample, in pro bono matters, by supporting bursary programmes at your alma mater, by 

getting involved with NGOs and other community organisations in your area where 

your legal skills are invaluable, and by being a mentor and role model to others.  

It's important for you to make this contribution in whatever way you can, and 

one day when you look back on your career, these contributions may well be the 

things you value most. 

 

Conclusion 
I often say to the people I coach that a legal career is a marathon, not a sprint. You 

need to get the basics right to have a sustainable and successful career over a life-

time. There will be ups and downs but paying attention to some of the fundamen-

tals I have outlined will give you a framework for success. ◆ 

 

Lancaster is the former Senior Partner of 
Webber Wentzel; currently consulting to  
Webber Wentzel and coaching lawyers.
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Ambition is the shape of you
P A U L  G I L B E R T

What is ambition? What is its shape and colour? What is ambition’s energy 

force? How does it compel you? 

I am fascinated by the word and how it alters our perception of success and 

even of our identity. 

When I was training to be a lawyer, my only ambition was getting to the end 

of the week without being shouted at or making a mistake. I never remember 

thinking that becoming a partner in a law firm was a thing for me. After all, I was 

on the lowest rung of the ladder with an unreliable 1974 Vauxhall Viva and an 

overdraft that gave me sleepless nights. Partners were other worldly beings who 

moved about the office on silent rails; they had vast Volvo estate cars, Labradors 

named after historic battles, Boden-esque children named after holiday islands 

and houses with implausibly long drives high on the hill. 

Then when I became an in-house lawyer, things changed a little. Being sur-

rounded by people who called themselves managers, I felt more at home with 

the idea that I might become a manager one day. I could supervise a bit, and re-

port up and cascade down; it didn’t seem too difficult. 

To be an executive leader, however, well – that still felt far beyond me. I think 

it would be fair to say that I never felt entirely comfortable with the title and its 

implication that somehow what talents I had 

made me worthy of being set apart 

from other colleagues. 

I have realised since that lead-

ership is not bestowed on us by 

a title or hierarchy, but it is 

something that is within all of 

us. It is to be human. We do 

not become leaders, we are 

leaders; but to fulfil our po-

tential as leaders, we must 

learn to trust our feelings 

and then let our feelings 

guide our actions. 

If our ambition is to acquire 

leadership status, I think it 

might feel hollow when we get 

there. If our ambition is to make a 

difference, I think our roles be-

come rich with leadership possi-

bilities. 

I remember being at one of those 

very fancy conferences for lawyers some-

where implausibly swanky in Europe. I was sur-

rounded by people who wanted to be accepted as 

leaders. For most people this meant 

being the General Counsel. If they 

were already a General Counsel, then 

they wanted to be a ‘Global General 

Counsel’, working in ever larger com-

panies. These were good people, but 

it felt to me that some were pursuing 

leadership as a collection of adorn-

ments, rather than exploring their au-

thentic leadership potential. It felt a 

little thin and perhaps also excluding. 

Ambition, in this way, is mostly 

about accepting an imposed hierar-

chy of importance and someone else’s 

idea of our place in it. It is reminiscent of a sort of class war. You may be a GC, 

but are you a GC of a FTSE? And if it is a FTSE, is it a FTSE 100? And if it is a 

FTSE 100, how many countries do you operate in? Do you report to the CEO? Do 

you have a driver? What is the colour of your executive travel card status? 

It might be important in its way, but it is not the person you are or the differ-

ence you can make. It is a potential rabbit hole of joylessness, where imagina-

tion, contribution, kindness and care might disappear, and where not securing 

the next rung of someone else’s ladder is a sign of your failure and even 

shame. This is ambition where there isn’t even a pin prick of light emanat-

ing from the soulless arse of apparent success. 

However, what if we reclaim the word? What if we wrestle it back from 

all the fast-track matrix bollocks and high-performance mythology? What if 

the word is not about status, or our next job title, but about our story, our 

difference, our growth and our fulfilment? 

I hope ambition can be more than navigating an HR devel-

opment plan where we move ourselves around a 

made-up grid using only three-letter 

acronyms. I hope ambition can be so 

much more than the grinding pursuit 

of linear career goals. I hope we can 

make ambition a rich and 

thoughtful exploration of how we 

influence, share, listen, create 

and make our difference. 

Ambition is then the shape 

of you. ◆ 

 

Gilbert is CE of LBC Wise 
Counsel (UK).

Gilbert
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Twelve tips for students  
thinking of a career in law

L E R I S H A  N A I D U

1 Commit to the work – Being a lawyer is not quite as sensational as the av-

erage television series legal melodrama that grips mass audiences. While it 

probably does involve a good suit and many a late night, there is a lot 

about being a corporate lawyer that would not make for riveting television. 

In competition law, which is my area of specialisation, there is never a dull 

moment, particularly because the law is comparatively new and develop-

ing. However, the reality is that, although cases may often be challenging, 

interesting and precedent-setting, the everyday practise of law requires a 

bit of blood and sweat. 

 

2 Grab opportunities to learn from the best and be prepared to unlearn – I 

began my legal career as a legal researcher to the Deputy Chief Justice of 

the South African Constitutional Court, Dikgang Moseneke. To kickstart my 

professional journey under the tutelage of a South African jurist (and per-

son) of such calibre and esteem was an honour. It stretched me to the limit, 

and then it stretched my limits, cultivating my innate desire to unpick 

things. It also taught me about 

changing my mind and the 

process of unlearning (which is 

sometimes just as important 

as learning).   

 

3 Acknowledge that it took a vil-

lage – Growing up in New-

lands West in KwaZulu-Natal, 

my parents always encour-

aged social consciousness, 

discourse and frank debate. 

They invested in our education 

and travel, locally and abroad. 

Cognisant and very much a part 

of the local community, we also came to learn about the world beyond it. 

With that foundation in place, I have had the benefit of both support and 

mentorship throughout my legal career from inspirational leaders in the in-

dustry that shaped my approach to legal work and my view of the world. 

Where I am today is, therefore, the product of a group effort, for which I am 

deeply grateful. Who was part of your village? 

 

4 To know what you do want, first know what you don’t want  Let’s just say 

that I started out knowing what I didn’t want and was guided by my 

strengths. I knew that anything remotely mathematical or medical would 

not play to those strengths (and was not in the public interest). I envisaged 

writing novels in corner cafes, or being in the music industry (which was 

also probably not in the public interest). But what it all boiled down to was 

that I was passionate about words, creative in some ways and technical in 

others, and interested in people. All those attributes fitted quite nicely within 

the field of law. And so that’s how I stumbled into it – not pursuant to some 

childhood dream (romantic as that would have been), but rather by a pro-

cess of elimination and by identifying my strengths and finding a gig that 

supported them. It isn’t a story that you would play inspirational back-

ground music to when telling it, but it worked out excellently anyway, be-

cause I feel grateful to be doing something I love to do. 

 

5 So, work out what you love and do that – I enjoy engaging with a field of 

law that is challenging and intellectually stimulating, involving new and dif-

ferent legal issues, and a growing knowledge of different markets. In short, 

I love being able to learn every day and appease my fairly insatiable desire 

to be a perpetual student. I love interacting with other legal minds who are 

leaders in the field. I love meeting other people and learning about them 

and the work that they do. I love finding creative solutions to legal ques-

tions – thinking outside of the proverbial box. I love working in a team and 

being part of the project of empowering others by sharing knowledge, 

mentoring and training. 

 

6 Don’t take yourself too seriously – That sounds counter-intuitive in the field 

of law (which is oh-so-serious), but being open to sucking up knowledge 

like a sponge and being humble throughout the process of learning and 

growing expedites the developmental process and exposes you to more, 

more quickly.   

 

7 Embrace resilience and grit – Sounds like a line from a self-help book, but 

one cannot give up because someone, in a particular moment in time, is 

critical of you. Those criticisms are simply input for becoming an ultimate 

powerhouse.  

 

8 Confront the things that you aren’t great at – Decide to work through your 

issues rather than playing ‘ostrich in the sand’.   

 

9 Remember that certain things are part of a long game – Quitting before the 

game is up may amount to a premature surrender – be patient. Equally, 

Naidu
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know when to change course; resilience does not require commitment to 

something that is inconsistent with your passions and strengths. 

 

10 Recognise your privilege – In a country with a progressive Constitutional dis-

pensation but deep divisions and inequality, I find it important for me to 

recognise my privilege, encouraging a constant dialogue with myself around 

learning and unlearning. We should all make an effort to pay it forward.   

 

11 Be an ally – We must all become effective allies in the fight against in-

equality. To do this, we must educate ourselves on what effective ally-

ship means in relation to all the ‘-isms’ and what we personally need to 

learn and unlearn to equip ourselves to better support marginalised 

groups. 

 

12 Remember you are an agent for change. You have the power to influence 

your own growth (rather than idly waiting for someone else to do it). You are 

an agent in your own, unique story – through it, you will inevitably achieve 

a ripple impact in the world. ◆ 

 

Naidu is a Partner at Baker McKenzie (South Africa).

So you want to be a lawyer?
Q & A  W I T H  M I C H E L L E  D A V I D ,  N O R T O N  R O S E  F U L B R I G H T  S O U T H  A F R I C A  C H A I R  

Q: If you could go back in time, what would you tell 
the version of yourself trying to decide which  
career to choose?  

A: Don’t follow what you are passionate about, rather analyse and consider what 

you are good at. As weird as it may sound, passion grows from being really 

good at something, while being passionate about something may not mean 

that you have the skills or aptitude to be good at it. The quickest way to kill a 

passion is to realise that you are just not cut out for it. It is better to support a 

passion by having a career that will fund it. Bob Marley is said to have been 

passionate about soccer; there are video clips available of him playing, but I, 

for one, am glad that he chose to do something that he excelled at, that he 

had a skill set for, a unique voice. There is no doubt that I would tell the 

younger, more idealistic me that despite the many who say that you should 

follow your passion, ideally, you should look to a career that you are going to 

be great at – it is even better if you have the skills to be good at what you are 

passionate about. It always makes me sit up and listen in interviews, when 

someone says they chose a career in law because they are passionate about 

it, but never seem to follow up with why they are good at it, and so should be 

employed.  

 

Q: What are the lessons you’ve learnt, going from CA 
to Chair of a global law firm?  

A: There are just so many, but I think the most important one is to listen to under-

stand and not to respond. To take time to understand what someone is saying 

without interruption must be the most difficult thing, but it is probably the most 

useful tool, especially if you are considering a career as a lawyer. Not only does 

it allow you to fully understand a conversation, it enables you to recognise dif-

ferent perspectives and emotions. To me, it is the highest form of respect that 

you can give any co-worker. At the end, you may not be moved from your own 

views, but what you have done is given the other party an opportunity to be 

properly heard, and yourself the benefit of properly considering and under-

standing a different approach. 

Whether as a CA or as the Chair, 

it’s a skill that will assist you to 

grow both in your career and per-

sonally. Importantly, you will take 

time to understand and appreciate 

client issues. The other important 

thing that I have learnt is to re-

spect everyone and to be open to 

being wrong about something. 

Being wrong is not something to 

take personally; we all get it 

wrong at some time or another. It 

is, however, an opportunity to learn 

and grow, embrace it and try to avoid doing things in the same way.  

 

Q: How do you keep yourself humble, considering 
your career successes to date?   

A: Throughout my life, I have acknowledged that who I am is not because of me, but 

rather because of a higher power and my family. I have always been a firm be-

liever in a person not being defined by their job title, but rather their worth as a per-

son, so I try at every step to avoid my job being a benchmark for who I am. While I 

am grateful for the many opportunities and the wonderful career that I have been 

blessed with, I am mindful to not define myself or others by tags of school, work or 

title, and to show everyone the respect that they deserve because of their actions.  

 

Q: How do you manage your time so that you are 
able to be a good career woman, wife and 
mother?  

A: I think that regardless of the stage you are at in life, you never have time; what you 

do have is the ability to manage your time. My model is to work as much as possi-

David
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ble in the week so that I can spend time with my family and friends on weekends. I 

also try, and sometimes fail, never to be overwhelmed by my daily schedule. It’s a 

matter of trying to take each day as it comes and acknowledging that the career of 

law demands flexibility, because clients never work according to your schedule. I 

try not to be all things to everyone all of the time; when I am with my family, I try to 

keep work at bay, and when I am at work, I try to focus on what is needed in that 

day. Early on, I recognised that each person has their own needs, and so develop-

ing your own schedule is vital if you want to get some balance. 

 

Q: Any advice for graduates?  
A: Remember that getting a degree is only the first step in your career in law. 

Being a candidate attorney is an opportunity to learn the practice of law, so 

make time for it. Give yourself the opportunities to make the most of it. Use 

the platform to understand your strengths in the field, as well the careers 

that exist within the legal field. Importantly, accept that you don’t know ev-

erything, are not expected to know everything – so be sure to ask ques-

tions. ◆

To turn your camera on or not to turn 
your camera on?

Recollections of a COVID-afflicted Candidate Attorney

F A T I M A H  E S S A C K

‘Your Lordship, it is my humble submission that I was not absent from the ‘offices’ 

of my principal for more than 30 working days during one calendar year from the 

date of commencement of my practical vocational training contract.’  

This is a familiar phrase for many candidate legal practitioners who’ve had to 

apply for their admissions during 2021 and 2022, as we faced the Level 5 Na-

tional Lockdown period announced by 

Cyril Ramaphosa on a casual Monday 

evening, on 23 March 2020. 

I started my articles bright-eyed and 

bushy-tailed, making the move from 

sleepy Durban to vibrant Johannesburg, 

and spending many an evening re-pag-

inating bundles or committing passion-

ately to murder the printer while trying 

to clear yet another paper jam. A pan-

demic was not the challenge I had in 

mind, but as the circumstances of the 

world evolved, so too did the law and 

how we started to practise it. 

One thing lawyers love to do is TALK, 

and when we could no longer do it face-to-face, we, like those in many other pro-

fessions, turned to platforms like Zoom or Microsoft Teams. I sat in front of my 

screen with a barely washed face, still in my pyjamas at 10 am, not exactly the 

put-together candidate attorney one might expect. I saw my directors and senior 

counsels on the most personal of levels: notably without suits, ties and haircuts.  

Navigating the virtual horizon was also not easy when most of my directors were 

part of Generation X and could not figure out that they were, in fact, on mute, or not, and 

that we could hear the argument they were having with their kids in the background. 

Patience is a virtue and virtue is grace 
The entirety of my articles was served during the national lockdown as we moved 

up and down levels. Practical Legal Training (PLT) and the Law Society, in conjunc-

tion with LEAD (Legal Education and Development), had to become more lenient in 

their approach to our suffering.  

Trust me, you will be eternally grateful for many years to come that PLT became 

virtual, or at least partially so, as you can curl up under a blanket with the gas 

heater and a cup of hot chocolate, rather than being subjected to a cold lecture 

hall in the middle of winter.  

The situation felt even more precarious when our board exams were moved to 

November, another unprecedented event, having not yet completed half of the syl-

labus. So, with that in mind, prepare for anything, literally anything, as even our 

question paper decided to remind us of the existence of COVID with scenarios al-

luding to the economic hardship that many individuals and companies faced as a 

direct result of the lockdown. We wracked our brains trying to figure out if we had 

learnt anything at all in that litigation rotation, which consisted of uploading docu-

ments onto CaseLines and never physically going to court. 

 

The return to the office and how to conduct yourself 
virtually and in person 
The return to the office hasn’t happened to the extent that it was at the start of my 

articles. Teams come in depending on necessity, and you can often go weeks with-

out seeing some of your colleagues. Most meetings still happen virtually, and the 

only court you will likely visit is the magistrates’ court, which is truly in a league of 

its own. 

However, teams like Real Estate are in nearly every single day, and have re-

sumed to almost ‘normal’ due to the necessity of physically seeing clients, and the 

Deeds Office’s reliance on paper.  

Essack
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The office still feels like a ghost town, and there are no big lunches with your work 

friend group. I feel that this has contributed to a disconnection among colleagues, and 

loneliness, as we were so integral to each other’s daily lives at the office. It creates a 

culture of isolation and we, as legal practitioners and future legal practitioners, must 

now put in place new measures to ensure that we don’t lose touch with our directors 

and fellow colleagues, and that we maintain the connections we set out to make. 

 

Some ways that you can achieve this:  

• Don’t assume that you will not be asked to turn your camera on during a vir-

tual meeting. You should always be prepared to appear professional, even if 

you’re not conducting an in-person meeting. I have had judicial case man-

agement meetings with many judges, and one specific judge decided that 

we should introduce ourselves on the very day I decided not to look my best. 

• Always be mindful of your tone and general etiquette in correspondence, as it 

is extremely important that you’re not misunderstood. This can often be misin-

terpreted in a professional setting and can misrepresent your capabilities. This 

is especially important, bearing in mind the rise of short messaging services 

like Microsoft Teams and WhatsApp, and applies equally when communicating 

with work colleagues. Many teams have put in place work WhatsApp groups to 

streamline the ability to collaborate with one another. 

• If you find yourself working remotely, it can be incredibly isolating and distracting. 

It is imperative that you always check in with your supervisor, so that they’re 

aware of the work you’re currently busy with and whether you have the capacity 

to be assigned another task, as that develops and maintains a relationship of 

mutual trust and co-operation and ensures that you’re getting the best possible 

experience from your articles. Your main aim should always be to learn and grow 

from the experiences that come before you. Staying silent will not make a good 

impression on anyone. 

 

Parting words 
With all the negatives that COVID-19 brought, I truly believe it hastened the very 

rigid legal profession into the fourth industrial revolution and enabled hybrid work-

ing, which was never thought to be possible. With that in mind, we must appreciate 

the flexibility that is now available to us.  

To an extent, however, I do feel robbed of a true articles experience and 

would’ve loved to have been more exposed to the pomp and splendour that the 

profession is known for. It’s my truest wish that, as the restrictions are lifted and life 

feels a little more normal, we will be able to strike a balance between the tradi-

tional practice of law and embracing the digital age. ◆ 

 

Essack is an Associate with Lawtons Africa. The article was supervised by 
Penny Chenery, a Director. 

Clear writing… 
this could be a game-changer

As a lawyer who likes to write, I am occasionally asked for tips on how to write clearly. 

So the idea of writing a piece about clear writing has been on my radar for some time. 

I feel that we need to have a conversation around it, that we need to touch base. 

We all know that it’s not a level playing field, but the good news is that you can 

most certainly improve your writing. But to do so, you need to think outside the box. 

You may even need to engage in some blue-sky thinking.   

You will also need to put in the hard yards, push the envelope, give 110 per cent – 

there’s no avoiding this, I’m afraid; it is what it is. But look on the bright side – you 

can already write a bit, so it’s not exactly a case of needing to re-invent the wheel!   

You will need help. Going forward, I suggest that you find a mentor, someone 

who can drill down – the two of you will need to synergise, you’ll need to be on the 

same page, and you’ll need to sing from the same hymn sheet. 

Is it worth the effort, you ask? Dude, it’s an absolute no-brainer. As your writing 

improves, your colleagues will start seeing you as one of those superstars who’s 

blessed with core competencies, someone who’s ahead of the curve. In time, you 

may even come to be regarded as a thought-leader. So yes, get your ducks in a row!  

It’s simple, really – the idea that good writing is important in business is clearly 

gaining traction, it’s fast becoming the new normal. So, improving your writing 

skills is an absolute no-brainer, a win-

win. And given that you already know 

how to write, don’t see this as a nega-

tive, see it rather as a journey, a case 

of upping your game, a case of picking 

low-hanging fruit. Yes, I get that you’re 

busy, but you will find the bandwidth.  

Moving forward, there is a lot of 

work to do. But there is one tip I can 

share, a tip that’s easy to remember, 

and a tip that will result in an immedi-

ate improvement in your writing. It’s 

very simple:  

Avoid buzzwords and jargon!  ◆ 

 

Muhlberg, is a SA, UK and EU qualified IP lawyer. He presently finds himself in 
the UK, offering consulting and content writing services to various law firms: 
muhlbergip@gmail.com.

Muhlberg

H A N S  M U H L B E R G
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Absa Legal Khulisa Programme:  
immediate impact – long term goals 

At the heart of the Absa Legal Khulisa Programme is an initiative led by relation-

ships. When Nkululeko Khumalo first took the role of Chief Operating Officer at 

Absa Group Legal, Black-owned law firms were the minority on the bank’s legal 

client list. And changing this mattered to Absa.  

‘When I joined Absa’s legal department, I found that our spend with the Black-

owned law firms was low and I wanted to find out why. It took us about six months 

to unpack all the various reasons by reaching out to various legal firms, and by en-

gaging our in-house lawyers. The root cause was relationships – or the lack 

thereof. It certainly wasn’t about capability, qualifications, or experience. And this is 

when our vision began to take shape. We wanted to build partnerships with Black-

owned law firms where Absa could make a difference,’ explained Nkululeko. 

Thanks to this vision, the Khulisa Programme launched in 2019: ‘Khula’ mean-

ing to grow in Zulu, and ‘Khulisa’ meaning ‘cause to grow’. Absa now supports 

both emerging Black law firms and small Black-owned law firms.  

The programme includes three elements: an articles programme; secondment 

of lawyers from external firms into Absa; and Enterprise Supplier Development 

funding, whereby the Absa supply chain can bring Black law firms into the main-

stream economy through preferential financial support, helping them to grow.  

 

First graduates  
Bernice Abrahams and Dudu Langa are the first graduates of the programme and 

served articles at two Black-owned law firms – CMS South Africa and DM5. Both 

candidates have now secured Legal Counsel roles back within the Absa Group.  

What makes their stories so inspiring is their determination to become lawyers 

despite tough circumstances. Prior to graduating, both were working as adminis-

trators in the legal department and studying part-time to complete their LLBs. 

 

Retaining talent and encouraging employees’ passion 
In order to be admitted as attorneys, Bernice and Dudu faced having to take a 

salary cut, leave the employ of Absa, and complete articles at a legal firm. As single 

parents, job security and their pension were an enormous trade-off. 

‘We recognised that as longstanding employees, a salary cut was impossible to 

consider for Bernice and Dudu. The Khulisa Programme made it possible for us to 

empower our colleagues to follow their dreams. Through our partnerships with the 

law firms, they were able to maintain their income while completing articles.  

‘It was encouraging to receive positive feedback about their performance from 

the law firms during their articles. Where initially their mature age may have been 

assumed to be a potential disadvantage, it instead became clear that it was, in 

fact, an advantage,’ says Nkululeko.  

Having been admitted, Bernice now works in the Absa Group legal team and 

Dudu is in the Absa Group litigation team.  

Quid Pro Quo 
Besides providing qualifying Absa employees a place to complete their articles, 

there are many advantages for the law firms partnering in the Khulisa Programme. 

They have the opportunity to send their appointed lawyer as a secondee into the 

bank for a set period, and these lawyers benefit from exposure to the financial ser-

vices environment and the nuances of legal work from this perspective. 

Riza Moosa is a Director at CMS South Africa, a dynamic law firm and partici-

pant in the Khulisa Programme. As a full service corporate transactional firm ac-

tively addressing transformation, CMS saw the partnership with Absa as an ideal 

avenue to contribute to developing talent within the industry. ‘CMS has been in-

volved with the Khulisa programme since 2020, and provided an opportunity for 

Bernice to complete her articles. Coming to us with years of work experience, she 

was an ideal candidate. Her strong work ethic saw her progress through our vari-

ous departments, learning quickly, and taking stress in her stride. Being a part of 

this programme has been extremely meaningful to us as a new firm, committed 

to transforming the industry. Absa’s commitment to transformation and their gen-

uine interest in helping our business grow has made partnering with them a real 

honour.’ 

Another participant was DM5 Incorporated, a dynamic law firm with a reputa-

tion built on commercial legal services. Partner at the firm and Head of the Dispute 

Resolution and Investigations Department, Lerato Mathopo heard about the Khulisa 

Programme in 2019. ‘Absa has been a client for a number of years, and when they 

launched this initiative, we were eager to get involved. It’s a reciprocal agreement 

whereby we expose graduates to commercial work to complete their articles. In 

turn, we gain a better understanding of our client and build a relationship with 

them outside the usual client-attorney role. For a firm passionate about empower-

ing Black females, Dudu was a great match. It was empowering to be part of her 

journey to become a lawyer. In fact, it was such a great experience that we ac-

cepted another Absa candidate in January.’ 

‘We believe that, in a small way, we are contributing to the transformation of the 

legal profession, and what really matters is that we are playing a part in increasing 

the profiles of smaller Black-owned firms and helping them grow,’ says Nkululeko. 

 

Impacting generations 
‘Hearing from both Bernice and Dudu that their children have seen their mothers 

work hard by day, study by night, and keep motivated to achieve more has inspired 

them. Their children are now dreaming bigger dreams for themselves, thanks to 

the example set for them, and this is very gratifying to hear.  

‘Many more are interested in taking part in the programme, and what’s really 

exciting is that it has the potential to impact individuals, families, communities, and 

law firms, making the Khulisa Programme worthwhile,’ concludes Nkululeko. ◆ 
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Being a lawyer in the 21st century – 
during a pandemic

L E R A T O  M O L E F I

The dawn of COVID-19 and the abrupt introduction of the nationwide lockdown 

shook the entire world. Most industries, especially the legal fraternity, were re-

quired to shapeshift from what they were to what they could be. I was in my sec-

ond year of articles when lockdown was introduced, and I was already familiar with 

working from the office, in-person meetings and training sessions, as well as the 

ease of access to my principal and team members. I found this experience ex-

tremely beneficial, not only did it assist my learning journey and exposure to differ-

ent legal matters, it also helped foster a collaborative working culture. 

 

The in-person to virtual working transition 
The transition from in-person and office working to being behind a laptop screen 

24/7/365 was difficult. This transition happened when I was in my third rotation in 

the litigation team, a rotation I soon learnt highly dependent on in-person interac-

tions. Remote virtual working meant the reliance on technology for tasks such as 

team meetings, receiving work instructions, and collaborating with team members. 

With this new reality, we all (in one way or the other) had to adjust to and adopt 

new ways of working and methods of communication, as well as the etiquette that 

came with it. This was not easy. However, being a new generation lawyer comes 

with the perks of understanding technology and having the ability to quickly adapt 

to changing circumstances. 

I realised I had to be intentional about making this new way of working work for 

me and my team. What became my biggest game-changer was the constant Mi-

crosoft Teams team meetings, which not only tracked work allocation, but had a 

social element to them (always having your camera on). This kept the spark in the 

teams' working relationship. The most important thing, other than learning during 

articles, is the ability to network and fit into a team. This was fairly easy before 

lockdown, however, the shapeshifting required a change in how I networked and 

interacted with my colleagues. I found that reaching out individually to colleagues 

for a chat or virtual coffee or lunch (as we would have done before) made the 

biggest difference – it helped us stay connected with each other. The biggest trick 

was the how – how to foster virtual relationships while remembering that we are in 

a professional setting, how to keep the team spirit going despite the busy sched-

ules we all had – it all came down to 

etiquette.  

 

Overcoming the virtual 
working dynamic 
No-one received a set manual on how 

to network and engage with each 

other during a pandemic. We all took it 

a day at a time, making do with what 

worked for us and those around us. 

How I overcame the virtual working dy-

namic was to observe how my col-

leagues interacted with each other 

during team meetings, and I used that 

as a stepping stone to approach and network with them after the team meetings.  

I also had to pick up my old dusty interpersonal skills and polish them for reuse. 

Because these skills were pre-existing, what I learnt during lockdown was now 

mixed with the interpersonal/in-person skills, so adjusting to hybrid working was 

not as difficult as one would expect. Instead, it gave me a holistic and fresh ap-

proach to surviving in a law firm, where my experience and learning may need to 

shapeshift from time to time.  

My biggest takeaway from the past two years is that innovation and adaptabil-

ity go hand in hand and, once mastered, can make a big difference in a person's 

career. My advice for students (law students, in particular) is to ensure that they 

fully understand the everchanging landscape of technology, as well as how this 

may impact the work we do. It is also important for students to hone their net-

working skills so that they are applicable for both in-person and remote working, 

understand the nuances that come with shapeshifting, and always remain true to 

themselves. Flexibility and adaptability will go a long way in making a success of 

your career. ◆ 

 

Molefi is an Associate with Webber Wentzel. 

Molefi
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Words of wisdom
I M A A N  S A Y E D ,  N A V R E S H  T A N G U R  A N D  Q A A S I M  G A N E Y

Picture this – fighting contractual demons, overcoming constitutional night-

mares, clawing your way to the top of the hierarchical law-school pyramid, and 

conquering a pandemic.  

Now picture this – throwing it all out the window. Welcome to navigating your 

articles. Unfortunately, in practise, there are no prescribed readings and text-

books that can prepare you for your articles. With that being said, we hope that 

this article provides a brief guide to navigating your way through the murky wa-

ters and unfamiliar territory that is your articles. Let's call this: what to expect 

when you do not know what to expect – a quick guide to establishing your own ju-

risdiction in corporate South Africa. 

 

Technology and our virtual lives 
Law, as we know, is a people-centred profession. As we found ourselves behind 

the bars of the hard lockdown, there was a resulting gasp from the legal com-

munity. When the help signal flashed, it was time for the tech-agile younger gen-

eration to shine. We began our articles of clerkship immediately after two years 

of online learning at university. This 

equipped us with key transferable 

skills relating to working online.  

First, it is important to be familiar 

with online communication platforms 

such as Microsoft Teams, and under-

stand how to schedule, join, and set 

up meetings. Students can familiarise 

themselves with these platforms by 

participating in societies and coordi-

nating virtual events. It is key to be fa-

miliar with the 'ins and outs' of 

Microsoft Word, and focus on gram-

mar, formatting, and attention to detail. 

Finally, the most important technological skill that a prospective candidate legal 

practitioner can practise prior to embarking on a legal career is organising their 

virtual life. This entails organising emails into folders and subfolders, organising 

instructions into various categories based on priority, and always taking the extra 

time to organise a new file into its relevant folder when saving it.  

So, the biggest tip is: organise, organise, and organise some more. Two 

handy tools in this regard are: use a reminder application to keep up with your 

tasks, and add entries for all work-related duties into your calendar. 

 

Understanding instructions  
In our experience, we have learned (sometimes the hard way) that the quality of 

work produced is inextricably linked to how well the instruction – from either an 

associate or a partner – is understood. There will be times when you think you 

did an exceptional job at a specific 

task, only to come to the sobering re-

alisation that it is not what the partner 

was looking for. It is like scoring a 

goal on the wrong side of the field. To 

mitigate this, ask questions. When re-

ceiving instructions, ask as many 

questions as it takes to understand 

the instruction. The pandemic has 

only highlighted how important this 

skill is. Many of us receive instruc-

tions via Microsoft Teams and, there-

fore, we need to ensure that we 

understand the instruction because 

sometimes it is not physically possible to knock on a door, (unless we are miss-

ing the Microsoft Teams update that enables door-knocking). In the era of work-

ing from home – perhaps the new norm? – do not be alarmed if you find 

yourself staring at your superiors’ Microsoft Teams bubble, hoping that it 

changes from red (unavailable) to green (available), while praying that you are 

fast enough to catch them in time.  

 

Administrative duties  
During your articles of clerkship, it is 

impossible to escape the wrath of ad-

ministrative work. Instead of lying in a 

pool of your own misery, it is better to 

understand the importance of this 

task. Administrative tasks are impor-

tant because you learn how a firm 

works from the ground up. Remember 

‘wax on, wax off’ from Karate Kid? It is 

exactly that. Always remember that 

administrative work is as important for 

your development as understanding 

legal concepts. Ask yourself, how do 

you climb the mountain that is articles? You take one step at a time. Some steps 

will be easier than others, but you need to take them all to get to the top.  

 

Conclusion  
The reality is that as a candidate legal practitioner, you, unfortunately, do not 

know much. This is both expected and understood as you enter the legal world 

as a freshly hatched fledgling. However, use this opportunity to grow both your 

legal and personal databases. Absorb every moment and look at every opportu-

Tangur 

Ganey

Sayed



JUNE 2022 TOPSTUDENTS2021 15

nity (whether it is printing a file or drafting a document), as a chance to learn 

something. Remember, anyone can do the task, but ask yourself, what is going 

to make you stand out from everyone else that has done it before? Although this 

is a busy two years, it is only that – two years. Like anything, the experience is 

what you make it. As Roald Dahl once said, ‘no matter what it is, go at it full 

speed, embrace it with both arms, hug it, love it, and above all, become passion-

ate about it … lukewarm is no good’. ◆ 

 

Sayed, Tangur and Ganey are Candidate  
Attorneys with Webber Wentzel.

Tips and advice on becoming a  
candidate attorney

F I O N A  W O R W O O D

You're nearing the end of your LLB degree and about to embark on your journey as a 

candidate attorney – Congratulations! The legal profession is a noble one; it comes with 

many wonderful, exhilarating moments, and some stressful ones too. 

Your time as a candidate attorney is 

set to be the toughest, and yet probably 

the most memorable and rewarding, of 

your career. You've surely been warned of 

the love-hate relationship you may de-

velop with the photocopy machine, and 

the gruelling hours of magistrate’s court 

appearances. However, what few men-

tion is the mentorship and the foundation 

that you receive from excellent, experi-

enced legal minds in the fraternity.  

Your articles are a time to learn, develop 

and experience the law hands on. It is ex-

tremely important to find a firm that offers 

you the opportunity to engage meaningfully 

with various aspects of the law. From court appearances to meetings with counsel and 

consultations with clients, you want to get exposure to it all. One of the most fundamental 

characteristics that any candidate attorney should have is a desire to learn; this will help 

you on those late nights attending to urgent matters or studying for admission exams. 

There are many people in the profession willing to teach those who are willing to learn.  

This profession allows you to encounter a new problem to solve every day, with a 

diverse range of practice areas. You will never experience the mundane – from com-

plex tax structures to assisting in a family matter, to closing a commercial contract or 

even dealing in property transfers, there is something for everyone. 

Taking the initiative and becoming a problem solver will serve you well in the 

years to come, should you choose to become an attorney, but to help you along the 

way, here are a few tips which may assist: 

 

1. Ask questions. Rather ask a question to receive clarity on a task than perform 

a task incorrectly due to a misunderstanding. It is especially important to ask for assis-

tance or clarity at the time that the instruction is given, and not right before the deadline, 

as this may affect the deadline that your seniors are trying to make for their clients.  

2. Always carry a notepad. You may be given an instruction on your 

way out of the office, or in a formally arranged meeting. Having a notepad will help 

to ensure that you obtain and record the correct instruction. 

 

3. Learning to time manage is crucial. As a budding attorney, you 

will soon learn that attorneys sell their time, and part and parcel of this is adequate 

time management. Allocating a certain amount of time to tasks may assist, as well as 

making a to-do list each day, to check off the tasks needing to be completed. 

 

4. Proof read the document or email again. It is very easy 

to omit an attachment or miss a spelling error which could be easily fixed by read-

ing over the document or email again. 

 

5. Expect the unexpected. Keep a spare set of shoes in the car, along 

with a suit jacket, permanent marker and a black pen – trust me. 

 

6. Expectation and reality. During my articles, the phrase ‘manage-

ment of expectations’ was drilled into me. This boils down to communicating infor-

mation to prevent gaps between an expectation and a reality. This means informing 

your seniors when you need more time to complete tasks, or that you do not have 

capacity to take on further tasks. The same applies when dealing with clients and 

adequately informing them of when deadlines and deliverables will be due; and, in 

the event that there is a delay, updating the client.  

 

Pursuing a career in law is going to be a roller coaster. Working for a firm which 

supports you on this journey, that assists you to learn and offers you the platform to 

gain this exposure, is key to a successful career. An open-door policy and a firm of 

legal professionals who are willing to invest the time to teach, motivate, encourage 

and guide you during your articles is priceless. 

In your legal career, you will always be challenged – mentally, emotionally and 

intellectually. It is not for the weak or the faint of heart, but one thing is certain: the 

hard work you put in at the start of your career will help you in the future. ◆ 

 

Worwood is an Associate Commercial, Property & Litigation with Cowan-Harper-
Madikizela.

Worwood
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Life as a boutique law firm Candidate 
Legal Practitioner

B R A N D O N  P I N K E R

So, you have decided you want to be a lawyer. That's what I thought too. When I reg-

istered to study for my BCom Law and subsequent LLB qualification, I did so with a 

degree of naivety, because I did not expect what was in store for me. This was partly 

due to the rigours and emotional rollercoaster that is practical vocational training – 

honestly, nothing and no-one can prepare you for the wild ride that is articles – also 

partly due to being unable to foresee these so called ‘unprecedented times’. But fear 

not. With the right advice, mentorship and hard work, you will get through it all.  

‘God works wonders now and then; Behold a lawyer, an honest man.’ – Benjamin 

Franklin. Jokes aside, not all boutique law firms have the same work ethics and 

strategies, nor will they demand the same level of excellence from their minions. 

Some principals are friendly, and from what I have heard, some are not. Finding the 

boutique law firm and principal who is a right fit for you is a matter of calculated luck. 

I can attest that your colleagues do indeed become your extended family, so if you 

have the luxury, start looking for positions early, and choose wisely by asking yourself 

what type of environment you want to work in.  

 

Set yourself apart 
In order to set yourself apart and obtain a candidate attorney position at a law firm, 

you need to be dynamic and hard-working while, at the same time, having a positive 

attitude and being excellent at working in a team-based, deadline-driven environ-

ment. This is easier said than proven or done. The first of many steps is to get that 

initial foot in the door for an interview. This is partly achieved by ensuring that you 

have a high level of academic achievement, specifically in those university modules 

that underpin the fields in which your chosen law firms specialise, as well as by being 

well-spoken. The latter can be communicated in your covering letter, which must be 

neat, concise and informative, but more importantly, be tailored to the specific firm. 

Having said all that, you need not only to set yourself apart during your inter-

views when applying to be a candidate legal practitioner, but also when it comes to 

the two-year interview process that is practical vocational training. Due to the na-

ture of a boutique law firm, there is no one to hide behind and little to no margin 

for work being repeated. Accordingly, you are expected to constantly learn and 

grow as a legal professional, and not to make the same mistake twice.  

 

Hard work and determination to succeed 
The reality is that, generally, in life, and specifically the legal profession, nothing gets 

handed to you on the proverbial silver platter. It probably goes without saying that one 

needs to be willing to put in the hours and stand out by applying yourself and giving your 

best effort to every task bestowed upon you, no matter how miniscule these may seem. 

It is important to remember that the more you know about the inner workings of a trans-

action, or the reasoning behind why something is done in a certain way, the better legal 

practitioner you will become in the long run. Therefore, although practical vocational 

training provides an incredible opportunity to learn, whether an individual maximises  

opportunities given to them depends on 

the degree of their positive attitude. 

 

The impact of two COVID 
years on the way things 
are done 
We, as a nation of honourable people, 

which, depending on who you ask, nat-

urally includes legal practitioners, have 

been forced to adapt to a new way of 

living and working in a short space of 

time. Gone are the days where legal 

practitioners have mountains of paper-

work and vast libraries to trawl through – 

at least that has been my experience in a non-litigation environment. These days, a 

legal practitioner’s most useful tool, apart from the obvious – their brain – is the lap-

top they cart around 24/7. Therefore, especially in a boutique firm where there isn’t 

the luxury of access to secretaries and typists, ensure that you are at least well 

versed in the most widely used word processing and document creation software, 

and be able to format these documents to perfection. Above all, be prepared to learn 

the particular styles of those for whom you will work – each person will have a dif-

ferent preference. Furthermore, and apart from the reduction of paperwork, the 

main adaptation of working life can be seen in the continued preference for online 

meetings, rather than those in person. 

 

Day-to-day advice 
Although setting yourself apart and hard work are key to success, here are a few 

basic tips: 

i. Ensure you constantly learn, and ask questions when you realise you do not 

understand something; 

ii. Don’t leave tasks to the last minute – time management skills are key to not 

having regret down the line when your deadlines are not met;  

iii. Always carry a pen and paper when attending a meeting or summoned to re-

ceive instructions. No matter how good you think your memory is, you will 

likely forget something; and 

iv. Lastly, a quick trip to the office coffee machine or local coffee shop can be a 

life saver, but don’t forget to drink water. 

 

I am surviving practical vocational training, so can confirm it does not kill; and 

yes, it does make you stronger. ◆ 

 

Pinker is a Candidate Attorney with Falcon & Hume.

Pinker





JUNE 2022TOPSTUDENTS202118

Legally speaking…
K I R S H I A  P I L L A Y

So there I was on my first day as a Candidate Legal Practitioner (CLP), con-

vinced that everything I had studied in my law degree and Masters over the 

past five years would ensure smooth sailing in my new journey. This was my 

first incorrect assumption, as I soon discovered in the ensuing weeks and 

months.  

Not such a fun fact: when you appear for the first time in court, you will sud-

denly remember that you once thought law school was stressful! The reality is 

that when those endless hours of research or study transform into practical and 

tangible law, it is quite a punch to the gut. Indeed, you may be forgiven for 

questioning your wisdom in choosing 

a law degree, and it may seem an 

entirely saner proposition to live on 

an island, 'far from the madding 

crowd!' 

The fact that you have excelled 

during your degree will not necessar-

ily prepare you for the sheer volume 

and complexity of legal issues you 

confront during your Practical Voca-

tional Training (PVT). This is not an 

observation meant to discourage, but 

be aware that your past pressures 

were vastly different. As a CLP, turn-

ing theory into practice is a steep 

learning curve. Yes, you will be told to develop thicker skin; to work longer 

hours than that research paper you aced; to interact with individuals of varying 

temperaments or degrees of patience; where ‘urgent’ becomes a new buzz 

word and you are researching law you never knew existed!  

It may seem demotivating at first to not know everything that you encounter. 

However, it is essential to remember that in order to maintain balance emotion-

ally, physically and mentally, we are students who have succeeded in obtaining 

articles, which is an accomplishment on its own, and that our legal education 

has really only just begun. Even in moments when I have felt deeply stressed, 

overwhelmed or demotivated, I hold firm my ingrained values and principles 

that steered me towards a career in truth, justice and championing the vulnera-

ble. Nothing should set you off your course if your innate compass holds true 

and steady, and learning is your ultimate goal.  

 

In my humble opinion, here is what I have learned thus far: 

1. Ensure that, as a student, your search for articles begins much earlier than 

you require it. If you know which field you want to practise in, it is also wise to 

begin articles in a firm in the area of law where your interests lie. It serves no 

purpose to do articles in a labour law firm when you actually love criminal law. 

2. Many firms offer vacation work or graduate programmes, I would advise, 

even prior to applying for articles, that you try your hand at vacation oppor-

tunities. This will assist in narrowing the area of law you like, as well as fa-

miliarising yourself with how you would be expected to work. 

3. During articles, you will be stretched to your limits, and your stress levels 

may skyrocket. Be assured that law firms generally have mentors and fellow 

young professionals to guide you and play an overseeing role, which is actu-

ally an advantage. If uncertain, always do your research and ask questions. 

Remember, no one is perfect, mistakes are part of learning, and you are de-

serving of respect. 

4. Working hard and smart go hand in hand. Late nights may be inevitable, de-

pending on your workload, and getting used to working long hours straight 

after a lifetime of having free periods between classes at university is a skill 

on its own. Try your best to be organised. Your end goal is to learn to apply 

the law correctly, but also understand the necessity for work-life balance, 

even in a highly pressurised environment. Honest, understanding and trans-

parent communication between you and your mentor is encouraged. 

5. Never underestimate enthusiasm, dedication, diligence and initiative. While 

you may not know the ins and outs of curatorship or vaguely remember a 

Latin term on the spot, the initiative taken to try your best, even if the an-

swer may be wrong, is one to be lauded.  

6. Be open to criticism, because at the end of the day, it's actually an advan-

tage to you! I am inspired by the people I work with, and accepting con-

structive criticism and using it to better yourself will only make you a better 

legal practitioner one day. Although it may be a first dealing with so many 

personalities in a highly stressful and competitive environment, it's impor-

tant to remember to focus on yourself at the end of the day, just focus on 

doing what you need to do and absorb what you can to better your future 

self in the legal profession. 

7. Be patient with yourself. Sometimes you will make a silly mistake, and 

sometimes you won't understand a simple concept and that’s okay, because 

you are learning and being trained, and in time, you will surprise yourself if 

you work hard enough. 

8. Above all, remain optimistic. The value of knowledge, skills and experience 

gained is immeasurable and yours for life. As Nelson Mandela once stated: 

‘Do not judge me by my successes, judge me by how many times I fell 

down and got back up again''. I, like every human being, am a work in 

progress. Embrace the growth, challenges and roads that led you to where 

you are. ◆ 

 

Pillay is a Candidate Legal Practitioner with Fairbridges Wertheim Becker.

Pillay
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Skills to becoming a lawyer
E M L Y N  W I L L I A M S ,  S H U ' A I B  D A T A Y  A N D  S I P H E S I H L E  M A Y E D W A  

The legal profession in South Africa offers a wide range of career possibilities. If you've 

chosen to complete your Practical Vocational Training to be admitted as a legal practi-

tioner, it is important not to wait until your final year to secure articles. There is a high 

demand for positions, and students need 

to distinguish themselves throughout 

their degrees. Most law firms recruit stu-

dents in the second year of their studies.  

It is also crucial to do vacation work at 

firms to ascertain whether you are a good 

fit for the firm and whether the firm is a 

good fit for you. Whilst university equips 

you with a good theoretical base, the 

jump from university to practice can be 

unforgiving and, therefore, it is important 

to hone certain practical skills which will 

carry you through your articles. A good 

way to approach bridging the gap is to be 

enthusiastic and open to learning, to up-

skill yourself and to approach your seniors for continued mentorship and guidance.  

Becoming a candidate attorney is a humbling experience in that the realisation of 

how little you know happens very quickly. In the same way, it is liberating watch your-

self go from being a confused beginner to a skilled and confident attorney. Make the 

most of doing the more unimportant things – indexing and paginating a file, for exam-

ple, may seem tiresome, but it is an ex-

cellent way to learn the way in which a 

matter is run, and the timeline or se-

quence of the various stages of litigation.   

Below are the skills that are impor-

tant to a candidate legal practitioner 

starting articles: 

 

1. Be organised. Many attorneys’ 

downfall is their inability to keep a good 

diary system. Imagine a plea is due on a 

certain day, but because you are running 

50 matters at once, you miss the due 

date. You may have had an excellent case, 

but now do not have the opportunity to put it before the court. It is a good idea to famil-

iarise yourself with the basic compositions of a file. In litigation matters, files are usually 

divided into pleadings, correspondence and background documents. Try to keep your 

files organised, there is nothing more embarrassing than being asked for information or 

a document by a client or your principal when your files are in a mess. Often, candidate 

legal practitioners are required to run with multiple matters at once, and it is important to 

have a diary system which can assist 

with this. Diarising when pleadings are 

due, reporting to clients and following up 

on matters is crucial. Keeping a proper 

diary system helps to prevent matters 

falling through the cracks and helps to 

ensure that you meet your deadlines. 

 

2. The devil is in the  
details. The make or break of your 

case is usually in the detail of certain doc-

umentation, and it is important to peruse 

documentation from your client carefully. 

Read emails carefully; make sure you un-

derstand instructions. It is better to clarify what you need to do, rather than misunder-

stand and present something that is in stark contrast with what was actually required.  

 

3. Develop your technical skills. Legal Education and Development 

(LEAD) offers numerous short courses for candidate attorneys. It is important to sign up 

for these courses, especially when it is relevant to the work that you do in a specific de-

partment at a law firm. Most candidate attorneys will spend their initial time in litigation, 

meaning that the civil procedure rules will be your bible. Know the rules of court very well!  

 

4. Writing and keeping record of file notes. The golden rule to 

remember in law is to cover your back – ensure that contemporaneous file notes are 

written, recording everything you have done on a file, be it making a phone call, tak-

ing instructions or following up with your opponent or client. File notes should bear 

the date on which they are made, and the file or matter reference. 

 

5. Relationship management. It is important to always show initiative 

on matters that you are involved in, as this may result in you receiving more work 

which will assist you in developing your skill set. It is vitally important to build good re-

lationships, especially with the partners in the firm, your peers and court staff. Re-

member to remain professional and treat everyone with respect. 

 

Lastly, it is important to find your niche, as law is a diverse profession with many 

areas of specialisation. It is always great when you are drawn to an area of law which 

excites you, and which you believe has good potential as a long-term career choice. Al-

ways think beyond your articles, so you may ensure that you progress further than just 

completing your articles. Most of all, enjoy the experience and work hard – the skills and 

experience you learn during articles will set you up for the rest of your career. ◆ 

 

Williams, Datay and Mayedwa are Associates with Fairbridges Wertheim Becker. 

Datay 

Williams

Mayedwa 
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Experience of a candidate attorney in 
a boutique law firm

J O N A T H A N  C L O E T E

I am sure that this quote resonates with all legal practitioners. We are in for a 

lifetime of learning, and never really arriving. It is well known that it is a long 

apprenticeship to attain admission as a legal practitioner. 

The process involves four or five years of slaving over texts and precedents 

to obtain an LLB; followed by satisfactory performance of a practical vocational 

training contract under the direction of a principal attorney; completion of com-

petency-based examinations; and 

once deemed to be a fit and proper 

person, admission to the High Court. 

After this, we continue to learn with 

every new matter that comes across 

our desk. 

You may have decided, or are de-

ciding, to pursue this profession for a 

number of reasons: you may view the 

practice of law as a means to obtain a 

measure of wealth and position within 

society; you may be following in the 

footsteps of a family member; you 

may have a passion for justice; or you 

may have been unsure what to study 

and law seemed a viable option. Whatever your reason, you find yourself con-

sidering becoming a legal practitioner. 

I considered this for a while as well. I began my articles of clerkship a year 

and five months after obtaining my LLB. I dreaded the thought of articles and 

becoming an attorney. I had this perception of a tedious lifestyle filled with end-

less paginating and indexing awaiting me. 

Upon entering the profession, I soon realised that, alas, the indexing and 

paginating was a reality… but there was a vast array of experience to be 

gained, and maybe I had let others distort my perception of articles. Accord-

ingly, I want to be weary of framing this article as simply recalling my experi-

ence and portraying it as the best or worst decision you could make when 

considering becoming a lawyer. 

I started my articles at a boutique law firm. Boutique law firms are smaller 

and often specialise in certain areas of law. The work environment and atmo-

sphere is synonymous with any start-up; there is excitement, risk and potential 

for growth and success. As a candidate attorney, you are placed on the ground 

level of a venture, where the work you contribute is important and vital to the 

firm's performance. 

This exposes you to multiple practice areas, including matters that a firm 

may specialise in and matters where there may be a niche to learn and grow 

into. Ultimately, the goal is to have the opportunity to develop your skills so that 

you are adequately equipped to be a competent attorney who can cope with the 

demands of the profession. 

The room for growth, coupled with the mentorship experience and hands on 

approach available at boutique law firms makes striving to attain your goal that 

much more enjoyable. 

Upon commencing my articles, I quickly realised that the practise of law is 

vastly different to the study of it. Observing experienced colleagues wrestling 

with the complexities of the law, pioneering innovative legal solutions and, dare 

I say it, enjoying their job, I am filled with excitement at the prospect of what a 

legal career entails. 

Allow me to draw on a quote from Yvon Chouinard to describe those who 

have shattered the mundane depictions of law: 

 

In my short time as a candidate attorney, I have learned that those who 

excel as legal practitioners have managed to master this art of living.  

My advice is to look for an environment filled with experienced practitioners 

who are passionate about what they do; it makes all the difference. Although it 

does require long study and experience, the goal to become a legal practitioner 

is a noble one, and feats worth celebrating rarely come easy. ◆ 

 

Cloete is a Candidate Attorney with Pike Law. The article was overseen by 
Kendall Smith, a Senior Associate.

Cloete

‘Law is an art which requires long study and experience before a man 

can attain to the cognisance of it.’ – Edward Coke

‘A master in the art of living draws no sharp distinction between his 

work and his play, his labour and his leisure, his mind and his body, his 

education and his recreation. He hardly knows which is which. He sim-

ply pursues his vision of excellence through whatever he is doing, and 

leaves others to determine whether he is working or playing. To him-

self, he always appears to be doing both.’ 
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Embrace your practical vocation
C A R E Y  B R I D G E R

So you finished your LLB, signed a practical vocational training contract (contract 

of articles), started working and are now on your way to becoming a lawyer?  

Congratulations! 

Articles is a working environment like no other. It’s an ‘8 till late’ routine 

where you will quickly feel like you learnt nothing at university. Over the next two 

years, your aim should be to learn everything you can, from the way things are 

done, to the inter-personal skills needed to survive in the profession.   

However, as any experienced lawyer will tell you, it takes more than just 

learning the ropes to become a successful lawyer, and here are some sugges-

tions of things you can do to give yourself a head start and to set yourself apart.   

 

Build relationships and communicate 
In this profession, you will spend more time with your co-workers than with your 

own family and friends.  

Successful lawyers build teams. Become a team-builder. Take the opportu-

nity to build relationships – be likeable and assist others. There will be many 

times where you will need someone to 

help you. If you cultivate good relation-

ships, you will be able to draw on 

those in moments of crisis.   

At the heart of everything a lawyer 

does lies communication. Learn how 

to communicate clearly, and remem-

ber, brevity is a virtue. 

Embrace diversity We live in a 

multi-cultural society and the legal 

system touches us all. Experience dif-

ferent cultures and learn from them. 

Then apply that to how you practise 

law. The more diverse your experience, 

the more you will have to draw from in 

your interactions with your clients, your opponents, or in court. You must be able 

to engage with different people – it is the nature of the profession, it is life, and it 

will help you develop both socially and professionally.   

You know nothing, embrace it I realise that this is a controversial statement, 

given that you just spent at least four years at university, but you are here to be 

trained and to learn. If you are open to it, you will learn not only from your own 

experiences, but also from how others do things and what works best in each in-

stance. 

As you learn each component of legal practice, understand that everything 

fits together. You may think that collating documents and preparing the trial bun-

dle is a menial task, but it is not. Learn how to do this right. A missing page in a 

trial bundle may end up causing a postponement of a trial, with serious conse-

quences. A badly constructed and sloppy trial bundle may frustrate a busy judge 

and prejudice your matter. Everything matters in law. 

None of us are perfect and sometimes mistakes can happen. This is where 

character is important. Own up to it quickly so that it can be fixed before it 

snowballs. Do not assume anything – if you are unsure, ask. 

Be consistent. One of the key differences between a good amateur 

sportsperson and a professional is consistency. Consistency is driven by passion. 

Passion means to go the extra mile to deliver the result.   

You will often be put under severe time constraints to deliver work. That is 

because the profession operates under time constraints (and likely not because 

your principal is cruel). You must learn to work under pressure and still consis-

tently deliver top-drawer work. 

Your work is a reflection of your passion, and the effort, enthusiasm and 

efficiency with which you achieved it. These qualities, consistently applied, 

make you reliable, and a reliable candidate attorney (and lawyer) is a trusted 

one.   

Finally, I encourage you to persevere – embrace every opportunity and 

enjoy the journey. The next two years may contain many make-it or break-it mo-

ments, and success will be the product of hard work, consistency and passion. 

Having said this, it is an honourable profession where your efforts are rewarded 

by the gratitude of those who relied on you in their hour of need. ◆ 

 

Bridger is an Associate with Hogan Lovells (South Africa).

Bridger
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University of Cape Town 
 

Chelsea Richard 
I am currently studying an LLM in Commercial Law at UCT 

as well as working as a teaching assistant in the UCT Pri-

vate Law Department. Next semester I will be heading to 

Stockholm University as part of the Exchange Programme.  

My medium-term goals at the moment are to move to the UK after my LLM, com-

plete the legal conversion course there, and secure a training contract at an interna-

tional commercial law firm. The future is uncertain but, in the long-term, I hope to 

specialise in a niche area of law that I am truly passionate about. 

The most difficult aspect about completing my 

degree online was the loneliness that I experi-

enced while studying from home. I feel like I 

missed out on the typical university experience 

and from building meaningful relationships with 

my peers and lecturers. 

The positive aspect of online learning is that it 

enabled me to be tremendously efficient with com-

pleting assignments and keeping up with the lecture 

content. I live in Noordhoek and so I saved a lot of 

time driving to and from campus during the week. I 

was able to use this time effectively to complete 

work and ultimately free up my weekends. 

During the 2020 lockdown, I realised that I am much more capable than I ever 

imagined and can acclimatise swiftly to overcome unexpected challenges.  

Apart from resilience and flexibility, I have also significantly advanced my technolog-

ical skills. I think that this will stand me in good stead in the future considering the 

massive acceleration of technology in the legal sector.  

My advice to current students is, your hard work and commitment will all be worth it.  

I am a huge fan of cliché legal fiction books. I found the prescribed materials in my 

degree quite arduous to read and so as a break, I appreciated easy reads. Specifically, I 

enjoyed John Grisham’s ‘The Judge.’ 

 

Justin Winchester  
I am currently working at UCT as a Teaching Assistant in the Private Law department 

and as a Research Assistant in the Public Law department. In September, however, I 

leave for the University of Oxford where I will be pursuing my Masters in Law as a 

Rhodes Scholar.  

In the medium term, I plan qualify as an attorney. In the longer term, I hope to work 

as an advocate with the aspiration of eventually being appointed as a judge. And at all 

times, I hope to contribute meaningfully to legal academia. 

The most difficult part of completing my degree during the pandemic was feeling dis-

tanced from others. Without spending time with friends to ground me or chatting to 

classmates about coursework, I often felt like I was struggling on my own.  

What was surprisingly easy, however, was getting help from lecturers. I was taken 

aback by the willingness of my lecturers to consult about the material and to entertain 

my (often tangential and purely for-my-own-interest) questions.  

I never believed people who said that ‘You can always make time for the things you re-

ally want to do’, but they were right. During lockdown, I found myself better able to balance 

participation in extra-curriculars, maintain healthy relationships, and do exercise all along-

side student leadership, part-time jobs, and academic 

commitments. The pandemic made me reconsider my 

priorities and taught me to make time for things that 

make me happy.   

An important realisation for me was learning just 

how interconnected the world’s problems are. We 

need big-picture, inter-disciplinary, and socially aware 

thinkers (including lawyers) to make the world a more 

just place, and my career will be more meaningful 

keeping that in mind.  

To current final years: aim high because you are far 

more capable than you’re letting yourself believe.  

As an escape from stress, I thoroughly enjoyed 

Tsitsi Dangarembga’s ‘Nervous Conditions’. It ex-

plores topics like racism, patriarchy and classism in 

subtle yet explicit ways; much like how they unfold 

in our everyday lives.  

 

Kelsey Levieux 
I am currently serving articles at Webber Wentzel.  

I am really loving being a candidate attorney and 

I am keeping an open mind in terms of long-term 

Top students 2021
M Y R L E  V A N D E R S T R A E T E N

Dear Student, 
Congratulations, I have been advised by your                         that you were one of the top final year LLB graduates of 2021. This is a major accomplishment, made even more special as it was achieved during a very uncertain period globally. The Quarter 2 issue of without prejudice will carry the traditional Top Law Graduates feature. May I ask you to complete the ques-tions below? 

1. Are you currently: 
a. serving articles – if so with which firm? or b. serving pupillage – if so with which Chambers? or c. studying further – if so what and where? or d. none of the above – if so what are you doing? 2. Do you have medium- and long-term plans, if so, what are they? 3. What was the most difficult aspect of completing your stud-ies during the two COVID-years? 4. What was surprisingly easy? 

5. What did you learn about yourself during the 2020 lock-down that most surprised you? 
6. What will you take away from the uncertain times of your final two years at university that you believe will stand you in good stead for the rest of your career? 7. In one short sentence what advice do you have for current final year LLB students? 

8. Many people escaped the stresses of the virus by watching se-ries and reading books, often those that provided light relief or humour. What book or series did you most enjoy and in a few words, why?   

I look forward to hearing from you. 

Best regards 
Myrle 

alma mater

Chelsea Richard

Justin Winchester 

Kelsey Levieux



TOPSTUDENTS2021 23

plans – in my dreams I get to become some kind of a lawyer (yet to be determined) as well 

as a beekeeper. 

The most challenging part of studying during the pandemic was being away from my class-

mates – quite often I'd feel like I was falling behind only to find out later that everyone else was 

just as lost as I was. 

It was surprisingly easy to fall back into the routine of going to the library every day when 

things started opening up. 

The thing that I learnt about myself during 2020 that surprised me most was that I'd 

fallen into a lot of routines that felt safe – and that I could be a lot happier by venturing be-

yond my comfort zones. Sometimes you need to make mistakes even when you know they 

are going to be mistakes. Better that than being paralysed by a fear of failure.   

I think what I'll take away from the COVID years is that everything is a lot easier and more 

fun when you don't try to take it all on alone. 

My advice for current final years is to apply for everything you can – everyone I know, no 

matter how impressive they are, has had to face rejection in one form or another – you just 

need one thing to stick right now, you have so much time to figure out the rest. 

The book I enjoyed the most during the pandemic (a book I read as a child and always 

come back to) is ‘The Princess Bride’ by William Goldman (the movie is great too – but the 

book is better). 

 

Raphael Mackintosh 
I am currently completing my practical vocational 

training at Herold Gie, in Cape Town. 

Some graduates exit law school knowing exactly 

where they want to be in five years, or at least pre-

cisely which areas of legal practice they wish to enter. 

That was not me - I’m still answering those ques-

tions. And I’m okay with that. Career progress 

doesn’t entail certainty about the destination. Never-

theless, options that I am currently considering include a career at the Bar, specialising in 

the corporate commercial field as an attorney, and pursuing a future in public procure-

ment law. 

The hardest part of studying under lockdown was coping with, and developing strate-

gies to counteract the effects of social isolation on learning. After all, your peers are your 

sounding board for new ideas, your source of comradery and motivation when you’re 

beavering away in the library during those fateful hours before an exam, and – of course - 

your comrades with whom you make common cause when an issue of pressing pedagogi-

cal importance must be escalated to the Dean.  

I think it’s surprisingly easy to enjoy and derive meaning from the law once you notice 

its ubiquity, in your life and in society more generally. It happens unexpectedly, usually 

sometime in your 2nd or 3rd year: rules which previously read like sterile instructions in a 

foreign language gradually come to life as you discover their broader relevance and ratio-

nale in everything from parliamentary oversight and company mergers to customary law 

marriage and questions of distributive justice. 

I know now that success, however you choose to measure that, is almost always a 

product of luck, consistent effort and learning from one’s setbacks. 

My advice to current final year LLB students? Get enough sleep, the library will be there 

tomorrow. 

I loved reading Julian Barnes’ “A History of the World in 10 ½ Chapters’. The book, a 

work of hilarious fiction, tells history as it isn’t, with revisionist accounts of Biblical events, 

sixteenth century heroism and, fittingly, the law as it first took shape in modern democracy. 

Zoë Austen 
I am currently serving articles with Werksmans Attor-

neys in their Sandton office. 

My plan is to complete my articles and continue to 

learn and grow into what I hope is a well-rounded legal 

practitioner, so that I can proceed to contribute mean-

ingfully to the legal field. A part-time LLM in commer-

cial law is also an enticing prospect at some stage. 

Personally, I learn best when engaging with peers. 

Bouncing ideas off one another during the 15-minute 

breaks outside Kramer LT1 challenged me to sub-

stantiate why I hold particular viewpoints regarding the law, which deepened my knowl-

edge. Naturally, these opportunities weren’t as readily available during the pandemic and 

that loss was a difficult adjustment. I missed being able to form better friendships with my 

class that I would have taken with me far beyond my university days, but I am eternally 

grateful for the wonderful and brilliant friends that I did make during my time at UCT.  

Although it certainly isn’t my favourite mode of teaching or learning, I was amazed by 

the new prospect of hosting large groups of people for lessons via Zoom and Teams. I 

benefited from this development as I could host more students when tutoring corpora-

tions and contract law during my final year. 

In circumstances where I was isolated from the rest of the world, and where I had 

previously doubted my capabilities, I learnt that I could actually rely on myself and trust in 

my own academic skills and abilities, which certainly boosted my self-assuredness. 

As all learning was done online, I was forced to plan my own timetable and have the 

discipline to stick to it. This has translated into managing my time better and has allowed 

me to prioritise more efficiently, which is a hugely beneficial skill in the workplace.  

To students – Don’t take yourself too seriously. Except Civil Procedure – take that se-

riously.  

As clichéd as a law student reading a John Grisham novel is, I did genuinely enjoy 

reading his novel, ‘The Firm’, last year. It’s fun to delve into the sensationalised dramas of 

the law! 

 

 
University of the 
Free State 
 

Alizwa Madebe 
I am serving my articles at Webber Wentzel.  

I take life one step at a time, so my current goals are to get through my articles, pass 

my Board exams and get admitted as an Attorney of the High Court.  

I found the abundance of time quite challenging 

to deal with. My life prior to COVID was well struc-

tured, I always had an obligation to fulfill at a speci-

fied period. However, I never really had to consciously 

determine my own schedule because the time in 

which I had to act on my commitments was mostly 

predetermined. For example, it was not up to me to 

decide when netball practice would take place, I just 

knew I should be at the courts at the time given on 

the relevant days. When I finally had nothing but time 

on my hands, I did not know how to effectively  

JUNE 2021

Zoë Austen

Alizwa Madebe

Raphael Mackintosh
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use it. I procrastinated more than ever forgetting that time eventually runs out. I 

eventually had to teach myself discipline which was so difficult to do. 

I was most surprised by how easy it was for universities and businesses to 

acclimatise to providing their services remotely. Working from home should 

have been implemented sooner in many industries! 

I was most surprised by my lack of time-management skills.  

In the past two years of my degree, I definitely learnt how to draw a line be-

tween working hard and straining myself. In the field that I am in, it is easy to 

get consumed by your job so that is something I hope to avoid now that I know 

how to be kinder to myself. 

My advice to students is that it's true marks are not the be-all end-all, but 

they definitely allow you to knock on bigger doors than you would have other-

wise been exposed to so put effort into them. 

I did not read a single book. I binged on series like everybody else, and I did 

a lot of activities I had been putting off for quite a while, such as paintballing 

and hiking.  

 

Deonay Scholtz 
I am serving my Articles of Clerkship at Phat-

shoane Henney Attorneys, Bloemfontein. 

Medium-term plans: I would like to be an 

Admitted Attorney of the High Court of South 

Africa within the next two years. 

Long-term plans: Knowing where I want to 

be within 10 years is not an easy task, but I 

plan to gain as much practical experience as 

possible to become a specialist in my field of 

expertise. I also plan to commence postgradu-

ate study (academia), which is where my passion ultimately lies. 

I found it difficult to find a routine and study method that was suitable for 

the level of difficulty and standard of online assessments. Managing my time 

was definitely easier, which is something that I previously struggled with. 

I discovered that I actually liked doing research. First-year-me would not 

agree. 

When COVID-19 hit, we had to adjust to a completely unfamiliar method of 

study and this caused fear and chaos. I learnt that, in life, one cannot be stag-

nant in your current circumstances. Every day comes with its own challenges 

and uncertainties, and you must be able to respond and adjust accordingly.  

I would say to students: stay positive and work hard. You are almost at the 

finish line! 

With all the reading that law students are required to do, there was honestly 

no time to read books (other than the prescribed course material, of course). 

Luckily I enjoyed reading academic material for my mini-thesis. I did, however, 

spoil myself with a few seasons of Grey’s Anatomy.  

 

Jessica Jaeschke 
I am working in Germany, saving up to do my LLM in International Commercial 

Law in the Netherlands. I have been accepted by two universities and am still 

deciding where I am going to go. 

My medium-term plan is to achieve my 

LLM summa cum laude.  

The most difficult aspect of the lockdown 

was having to get accustomed to everything 

moving to an online platform. The easiest as-

pect was that we had more free time because 

there was less travelling to and from campus.  

I was surprised about how I was able to 

adapt to the new circumstances not only 

within my academic life but within all spheres 

of my life. 

My last two years at university taught me how to truly become independent. 

I am now able to work under immense pressure by myself without having to 

constantly rely on somebody else.  

My advice for students is to be as hardworking has you can be without for-

getting to enjoy it. 

I enjoyed ‘The Client’ by John Grisham. It kept me on my toes and I could 

not put it down.  

 

Marius Redelinghuys 
I am employed as a Senior Policy Officer at Emergency Management Victoria in 

Melbourne, Australia. My primary responsibility includes delivering the Victorian 

State Government’s commitment to a particular legislative review emanating 

from an inquiry by the Inspector General for Emergency Management.  

In the medium- to long-term I am pursuing legal admission in the Australian 

State of Victoria, which requires an assessment of my qualification and com-

pleting additional bridging modules. Beyond that I intend to, and hope to, con-

tinue working in legal policy in the Victorian Public Service. 

I completed my LLB via e-learning, and therefore the impact of COVID was 

negligible. I was already used to online learning arrangements. While the lack of 

written exams was a welcome reprieve, continuous assessment was far more 

demanding than I anticipated. Even though 

the volume of work was difficult, including 

juggling that with full-time employment, I 

think it prepared us better for a career in the 

profession. The profession does not consist of 

regularly scheduled tests, it requires continu-

ous consultation, reading, and keeping 

abreast of developments. Having an academic 

and professional support network is therefore 

critical, including having access to proper re-

sources.  

The most difficult thing about the past two 

years was emigrating to Australia in the final semester of an LLB. Writing as-

signments and tests in supervised quarantine in a different time zone (eight and 

nine hours ahead), was a mammoth task. But I learnt through the experience 

that I am incredibly resilient, flexible, and adaptable. 

My advice to a final year LLB student? Never underestimate the importance 

of your network. It will stand you in good stead in your studies and in your ca-

Deonay Scholtz

Jessica Jaeschke

Marius Redelinghuys
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reer beyond. Knowing when to reach out is an incredibly important part of being 

a good legal scholar. 

I am a massive ‘Star Wars’ nerd and I escaped the stresses of the various 

lockdowns by immersing myself in Star Wars novels. I have a huge collection, 

and highly recommend ‘Star Wars: Dark Disciple.’ Alternatively, escaping into 

the fantasy world of Middle Earth in any of Tolkien’s novels is always recom-

mended! 

  

Megan Klopper 
I am completing my LLM with specialisation in 

Mercantile Law at UFS, also looking forward 

to further studies in finance.  

 I have always been goal-oriented, some-

what fixated on running my own ‘rat race’. 

The words ‘I didn’t know what I wanted to do, 

but I always knew the woman I wanted to be’ 

rang most true when I registered for my Mas-

ters. For now, I am focused on adopting more 

flexible ways of doing my work and positively embracing constant change.  

Honestly speaking, I enjoyed completing my studies at home. I am aware of 

the sufferings of people around the globe. Distance-learning gave me the op-

portunity to reflect on past experiences and it provided me the time I needed to 

make a decisive choice about my future career. The transition from on-campus 

studying to distance-learning was surprisingly easy. 

An unexpected ability to slow down surprised me. Having been someone 

who viewed slowing down and taking downtime as a weakness, I’m surprised 

by the overflowing creativity that comes with allowing myself time to recharge 

and reset. Slowing down also enables me to take control of things within reach 

and to let go of external factors.  

These past two years have taught me to remain calm during uncertain and 

challenging times. I have learnt to take cognisance of the present moment, and 

that I should not be hyper focused on the end result. This is an optimistic jour-

ney of self-discovery, and I will carry these lessons with me throughout my life 

and career.  

Students should know that it is important to embrace change with a positive 

mindset and to be supportive not only of others, but also yourself.  

 I do enjoy the light-hearted humour of social media recommended rom-

com novels. However, I recommend Ali Smith’s Seasonal Quarter series as I be-

lieve it provides a message of hope to those struggling during these seemingly 

fraught times. 

 

Nicoleen Moorcroft 
I am employed at the University of the Free State and responsible for planning, 

co-ordinating and managing specific institutional projects, initiatives and func-

tions in the Office of the Rector and Vice-Chancellor, under the direction and 

leadership of the Rector and Vice-Chancellor, Professor Francis Petersen. 

My immediate goals include incorporating my legal education into my em-

ployment environment in order to optimise the service I provide to all stakehold-

ers. I am very interested in the accessibility and impact of law among students 

in higher education and may embark on fur-

ther research in this regard in future. The 

long-term dream would be to make law more 

accessible to those who need it most but are 

excluded from accessing it due to adverse cir-

cumstances or lack of finances.   

What was the most difficult aspect of com-

pleting your studies during the two COVID-

years? The fear of the unknown. Nothing like 

this pandemic had ever come our way, so it 

was uncharted territory. It really tested my 

ability to remain focused on my academics instead of what was happening in 

every other aspect of our life. In addition to this, I was also employed and had a 

baby late in 2020. Having a new-born and working full time really tests your 

commitment to continue studying.  

It was surprisingly easy to stay connected to other students, colleagues and 

lecturers despite the isolation caused by the pandemic. Additionally, being com-

pelled to stay home limited everyday distractions, which made it easier to allo-

cate specific times for academic work.  

It came as a surprise that when I put my mind to something, I am capable of 

so much more than I imagined.  

From the uncertain times of the final two years at university that I believe 

that my ability to work swiftly under immense pressure, my commitment to 

achieving the desired results and my effective time-management skills will 

stand me in good stead during my career.  

My advice to current final year LLB students is, you are so close to conquer-

ing this mountain, you can do it! 

I normally read biographies to relax, but I unexpectedly came across a 

Chuck Norris book and what a gem it turned out to be. I have not laughed so 

much in quite some time. It did a great job of lifting my mood when things got a 

bit tough.  

 

 
University of Johannesburg 

 
Gabriella Schafer 
I am currently serving articles at Cliffe Dekker Hofmeyr 

(CDH).  

In terms of career, my medium term plans are to 

complete my articles, become admitted as an attorney and practise as an attor-

ney. My long-term plans are to become an advocate and possibly a part-time 

lecturer.  

I would say the most difficult aspect of completing my LLB during COVID 

was being disconnected from other students. I found it difficult to be isolated 

from my university friends as they were a big part of my academic support 

structure. 

It was surprisingly easy to adjust to the online lectures.  

I found that I have the ability to self-motivate and hold myself accountable. I 

set goals for myself and took the necessary steps to achieve them. This showed 

Megan Klopper

Nicoleen Moorcroft
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me that I am capable of much more than I 

had previously given myself credit for and I 

hope to always remember this going forward. 

Self-discipline is key to success, addition-

ally, sacrifice and hard work pays off in the 

end.  

My advice to students is, study to remem-

ber- not just to pass.  

I most enjoyed the book ‘12 Rules for Life: 

An Antidote to Chaos’, by Jordan Peterson. I 

found this book to be a simple ‘antidote to 

chaos’. During uncertain times like COVID, this book provided me with a struc-

tured approach to the difficulties of life. 

 

Keagan Hyslop 
The questions made me actually reflect on the last two years. I am so proud to 

be a part of a group of students who overcame all these challenges. We had an 

in-person graduation ceremony yesterday, and you could just see how much it 

meant to all of us. And yes, I think that a kinder world would be a beautiful thing 

to see.  

I am serving articles at Cliffe Dekker Hofmeyr Inc 

My life goals are to start a family, master a field of law, and transform the 

legal profession by combating the prevalence of burnout culture. So, just the 

usual.  

Not seeing my friends and fellow students at campus was difficult. Univer-

sity is a journey that is better shared with others. We rely on each other to pro-

cess the anxiety and stress – whether it is 

going out for lunch, studying together, or even 

just venting in the parking lot. We need these 

interactions with people who are experiencing 

the same thing we are. It helps us to realise 

that we are not alone in our struggles, nor in 

our victories.  

Learning the work without face-to-face 

classes was surprisingly easy. The lecturers 

were very creative with how they delivered the 

material online, but we students also showed 

how capable we are at self-learning. Never un-

derestimate a law student armed with a textbook and a desire to learn.  

In my final year, I learnt that I am not a superhuman who can work 10-12 

hour days, seven days a week, for the whole semester. Rest is just as important 

to success as hard work, and I regret that it took me five years to learn this.   

I will take forward the confidence in my ability to adapt, be agile, and perse-

vere in creative ways. COVID changed everything from how we were taught, to 

how we were tested, and to how we conducted ourselves students daily. At-

tending classes and understanding the work were no longer enough – we 

needed to read material ourselves and think critically. However, the fact I am 

writing this shows that the past two years has built up a resilience in law stu-

dents, which will help us to overcome the obstacles in our lives.  

To current students – define what happiness means for your life, and don’t 

change it for the world.  

My book of the year was ‘The Wise Man’s Fear’ by  Patrick Rothfuss. This is 

a beautiful book that remains close to my heart – it provided an escape to a 

world of fantasy and adventure when reality was full of chaos and uncertainty.  

 

Rual Grobler  
I have always wanted to further my studies, so I am currently pursuing my Mas-

ter’s degree in International Commercial Law at the University of Johannesburg.  

Ever since I started my journey in law, I had my heart set on finding chal-

lenging and fulfilling work. I have yet to sign with any firm, but my long-term 

plans include building a reputation as a dy-

namic and accomplished legal professional. 

Spearheading a few impactful cases would fit 

nicely into my aspirations. Most of all, I plan 

on having a rewarding and dynamic career 

one day in whatever form it may unfold.  

Studying during the pandemic was chal-

lenging, but it is the uncertainty that gets to 

you. There was no pen on paper experience, 

no idea of what the next week of studies 

would hold. The more you stared into the 

screen, the more you found it staring back at 

you. A great challenge lay in the uncertainty of having a four hour exam during 

load-shedding, not knowing whether your battery would outlast the submission 

timer.  

I found time to be a great ally. The lack of travel and isolation had the benefit 

that all your spare time could go into making those perfect final touches to your 

assignments.  

The lockdown taught me that I could push my limits in ways I never could 

have imagined. 

My advice for current students is, the work is never as much as it seems, 

but neither is the time. So make the most of the time you have, and as little of 

the burdens you perceive to be weighing on you. If you’re waiting until the last 

minute to do something, then it only takes a minute to do…so get on with it. 

Success will follow.  

I enjoyed ‘Meditations’ by Marcus Aurelius. Reading a Roman emperor de-

tailing the pleasures you find in responsibility and hard work creates a comfort-

ing confidence which allows you to tackle the following day head on! 

 

 
University of 
KwaZulu-Natal 

 
Akira Rajnarain 
I am currently enrolled for Practi-

cal Legal Training at the School for Legal Practice. Thereafter, I plan on writing 

my board examinations and securing articles to become a legal practitioner.  

My medium-term goals are to complete my Practical Legal Training and to 

Gabriella Schafer

Keagan Hyslop

Rual Grobler 
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pass my board examinations. My long-term goals are to become a successful 

legal practitioner and to make a name for myself in the legal fraternity. I plan to 

pursue my LLM at a later point.  

The biggest challenge whilst studying during the two COVID years was find-

ing a balance between studying and taking time for myself. I found it difficult to 

separate my studying time from leisure time because my home environment 

became the primary space to attend online 

lectures and write assessments. As a result, I 

invested most of my time towards studying. 

Motivating myself to continuously study 

was the part that came easily. I remained de-

termined and encouraged to work persistently 

with the love and support of my family.  

I learnt that I can accomplish anything I set 

my mind to as long as I believe in myself and I 

am willing to make sacrifices for the goals I 

want to achieve.  

My final two years taught me that anything 

is achievable, despite challenges, when you have a good support system, and 

are willing to demonstrate resilience, hard work, and determination.  

My advice to final year LLB students is to stay focused, forge forward, and 

persevere  despite the many challenges that fourth year has in store. The jour-

ney is very rewarding once you reach the other end of the tunnel. 

The book I most enjoyed was ‘A Thousand Splendid Suns’ by Khalid Hos-

seini. The way the author portrayed the struggles experienced by individuals, 

especially women during the Afghanistan war was heart-wrenching. The book 

illustrates women empowerment and liberation during a time where women 

lived in a predominantly patriarchal society and conveys the message that de-

spite life’s challenges, there is always hope when we choose to take a stance 

and fight for what we believe in. 

 

Annalise Thulapersad 
I am currently pursuing a Masters of Laws de-

gree by research at the University of KwaZulu-

Natal. 

I seek to complete my Masters degree at 

the end of this year and begin my practical vo-

cational training next year. Although I aim to 

pass my competency-based admission exami-

nations and thereafter become an admitted at-

torney, I also strive to enter the field of 

academia.  

My 20th birthday fell on the same date that South Africa first went into a na-

tional lockdown. Subsequently, the pandemic drastically impacted my life. Tran-

sitioning from contact lectures to online lectures was incredibly difficult. The 

detailed explanations that a lecturer provided in contact lectures did not trans-

late in the same manner online due to the constrained time of having one on-

line lecture per week for each module and the various technological disruptions 

associated with online learning.  

Although the beginning of the pandemic was challenging, I was able to eas-

ily adapt to a routine of dedicating time each day to work on my modules.  

My anxiety was at an extreme in 2020 due to the unprecedented challenges 

of the pandemic. However, I learnt that I am quite resilient and I was able to 

focus on completing my work despite the persistent distractions around me.   

Completing the last two years of my degree online in the midst of a pan-

demic changed my work ethic. I became more disciplined with planning and 

prioritising my time. However, I also realised that taking time to rest contributed 

to a conducive environment for me to work effectively. I have continued to in-

corporate this work ethic as I work on my Masters dissertation.  

My advice for current final year LLB students would be to plan your time ef-

fectively but remember that productivity also means choosing to rest.  

Books are the perfect form of escapism for me. During the pandemic, I re-

read my favourite fantasy series ‘The Infernal Devices’ by Cassandra Clare, set 

in a fictional version of Victorian London. 

These books made numerous references to 

poetry and history and fuelled my already ex-

isting love for literature.  

 

Layla Shah 
I am currently serving articles at Bowmans.   

My medium-term plans at the moment 

are just to make the most of my experience 

as a candidate attorney, pass my board 

exams and be admitted as an attorney.   

The most difficult aspect of COVID for me 

was the isolation. The best part about the university experience is the memories 

you share with your friends. COVID took away my support system and a lot of 

the time I felt alone with all the stresses of university.  

I found studying from home to be more convenient in a lot of ways because I 

no longer had to travel to campus, and I had more flexibility in my days. I liked 

being able to control my study schedule every day.  

During the lockdown I had to deal with many difficult personal circum-

stances, and I think what surprised me the most was my resilience. I took quite 

a few knocks but still stood strong at the end of the day.   

The pandemic if anything made us extremely adaptable. It forced us to be 

very organised and diligent. We didn’t have constant lectures and completing 

the syllabus on time was entirely our responsibility. I learned to be more fo-

cused and developed a great work ethic because of this which will benefit me 

greatly throughout my career.   

My advice for current students it to set your intentions and don’t let anything 

derail you.  

I’ll be honest and say that I didn’t read anything except textbooks and case 

law during the last two years – the life of a law student! I definitely was more 

inclined to watching series to unwind.  

 

Shanice Naicker 
I am currently studying towards my Masters in Medical Law under the supervi-

sion of Professor Thaldar and Mr. Kimble, at the University of Kwazulu-Natal.   

Akira Rajnarain

Annalise Thulapersad

Layla Shah
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I plan on completing my Masters and there-

after I will pursue my articles.  

I think the most difficult aspect was adjust-

ing to full-time online learning. Especially, since 

I was used to seeing my friends and lecturers 

on a daily basis. However, it was easy to adjust 

to working from home for the past two years.  

I will take away that even under difficult cir-

cumstances, I will persevere and continue to 

produce work of the highest standard. And I 

learnt that despite uncertain times and difficul-

ties one must move forward and continue to work hard.  

The best advice I can give is the following quote, which inspired me during 

the course of my degree: ‘Education is the passport to the future, for tomorrow 

belongs to those who prepare for it today’- Malcolm X. 

The book I most enjoyed was ‘The President is Missing’ by James Patterson 

and Bill Clinton. It was a very well-written book that had a very captivating and 

thought-provoking plotline.  

 

Tariq Kajee 
I am serving articles with White & Case in 

Sandton.  

In the medium-term I aim to pass my 

board exams and get admitted and enrolled 

as a legal practitioner. Thereafter I would like 

to apply for a scholarship to study further in 

the UK. To travel and work towards obtaining 

a Master’s degree would be a huge accom-

plishment for me. 

Studying at home was a welcome relief at first but became monotonous 

over time and it was miserable not being able to spend time on campus with 

our friends. There was also the uncertainty and loss that the pandemic brought, 

which inevitably had an impact on our mental health. 

My parents, family, friends and lecturers played a massive part in keeping 

me distracted and cheerful throughout the pandemic. I took breaks when I 

needed to and my lecturers gave us such interesting readings and lively discus-

sions – I probably learnt more in my final year than I did in any other one year. 

I never liked speaking in class and thought it was intrusive to email lectur-

ers. But ironically during the lockdown, I learnt how human everyone is, includ-

ing me, and how important it is to engage with others and reach out generally. 

My current rotation involves tight deadlines and plenty of teamwork, making 

proper planning and good communication invaluable skills that must be carried 

over from university. 

To current students I would say, enjoy the time you spend at university and 

take care of your mental and physical health. 

I enjoyed reading ‘Wuthering Heights’ by Emily Brontë. I love the setting of 

the book and empathise deeply with Catherine and Heathcliff. ‘House’ was also 

a regular feature during exams and provided a welcome break from my course-

work. 

Nelson Mandela 
University 
 

Christian Botha 
I am currently serving articles at Joubert Galpin Searle Attorneys in Gqeberha. 

My medium-term goal is to acquire as much knowledge and experience as 

possible in preparation for when I am admitted. With that in mind, I see myself 

one day as an associate and then a director 

of a firm with a vast amount of expertise. 

The most difficult aspect during the 

COVID-years was the lack of human interac-

tion as well as the limitations placed on prac-

tical learning in my final years. 

Surprisingly, time management, prioritising 

and organisation came to me a lot easier than 

I had expected. 

During the Lockdown, I was reminded 

about how uncertain life is and how one 

needs to be adaptable to change and needs 

to strive to live every day to their fullest, accomplishing as much as possible, 

daily. 

From my final two years I have taken away the fact that hard work and dedi-

cation truly pays off. Commitment to your work, mental health and physical 

health need to be at an equilibrium. 

My advice to students – as Thomas Edison once said, ‘the man who doesn’t 

make up his mind to cultivate the habit of thinking misses the greatest pleasure 

in life’. 

During 2020, the book that I most enjoyed was Stephen Covey’s ‘The 7 

Habits of Highly Effective People’. During such uncertain times where I felt a lot 

less productive than I would have liked to be, the book kept me grounded to my 

ambitions and it fulfilled my desire for constant growth. 

 

Estiaan King 
I am not currently serving articles. I am taking 

the year off in Mauritius, trying to get to know 

myself and to gain perspective as to what ex-

actly I want from my future. I am doing some 

courses remotely and doing odd jobs here 

and there to make money and gain some ex-

perience. 

My plan is to head back to South Africa 

and secure articles for 2023. My long-term 

plan is to get admitted and work a job which 

allows me to work remotely which in turn will allow me to travel while working. 

Definitely the inability to build on relationships with my fellow colleagues and 

our fantastic set of lecturers at Nelson Mandela University’s Law Faculty was 

the most difficult aspect of completing my final two years during COVID. Due to 

the nature of online tests, I also found exam questions to be more practical but 

also quite complex and tricky.  

Shanice Naicker

Tariq Kajee

Christian Botha

Estiaan King
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The transition from face-to-face classes to an absolute remote way of 

teaching and learning was very fluid. Notwithstanding a couple of teething 

problems, NMU’s online system made the change as easy as possible. 

I was surprised by my resilience and adaptability. I was surprised by how 

fast I was able to adapt to a whole different dynamic and environment and the 

challenges it presented.  

Over the past two years we have seen the dawn of a digital approach to 

working and teaching and I think this will only develop over the coming years. I 

think with the rapid development of Artificial Intelligence, the legal fraternity 

may look very different in the next decades. This is something that really inter-

ests me and an avenue I want to explore during my tenure as a clerk and an at-

torney. 

To current students – by working hard, it will allow you to play harder. 

Only choosing one favourite book is an immensely difficult task. One of my 

favourite reads of the past couple of months was a novel titled The Promise by 

Damon Galgut. The South African novelist was awarded the Booker prize in 

2021 for his book. The book addresses some really pressing issues of our 

country in very refreshing way which I really appreciated.  

 

Liso Zenani 
I am currently serving articles at Cliffe Dekker 

Hofmeyr, at the Johannesburg office. 

My immediate goal is to complete my arti-

cles and get admitted. More immediate still, I 

intend to learn as much as I can in each of the 

departments I will get to rotate through over 

the next several months. In the long run, I 

hope to pursue a Masters in banking and fi-

nancial services regulatory law, gain more ex-

perience in practice and eventually join the 

bar. Of course, serendipity plays a large role; the best lawyers I know are people 

who made the best of diverse opportunities as and when they arose. That is to 

say, I have an optimistically open mind about my career's long-term trajectory. 

By far the hardest aspect of the last two years was adapting to completely on-

line forms of assessment, where we suddenly had a lot more material to cover at 

very short time periods. What I found surprisingly easy and I valued, at least 

throughout last year, was the accessibility and willingness of our lecturers to en-

gage us during and out of our Teams classes. As a predominantly verbal learner, I 

appreciated my lecturers' patience for the hypotheticals I constantly spun in class. 

One of the surprising lessons I picked up is that it generally does no good to 

work and forget to live. In many ways, the pandemic reminded me just how 

valuable the chance of recreation and social connection with friends and loved 

ones can be. The advice I would offer anyone in their final year is this: Pace 

yourself, work as hard as you can and take sufficient rest: a well-rested mind is 

always far more efficient in the end than a heavily caffeinated one. 

There are actually two books that I enjoyed the most during lockdown, and 

they rather sit on the heavier side of light: ‘Louis D. Brandeis: A Life’ by Melvin I. 

Urofsky and ‘Oliver Wendell Holmes: A Life in War, Law, and Ideas’ by Stephen 

Budiansky, about two of the greatest lawyers who have ever lived. 

Simone Gratz 
I am serving articles with Clark Laing Inc in 

Berea, East London. Clark Laing Inc is an in-

credible firm and I consider myself extremely 

blessed to have been placed with it. I plan to 

attend law school in 2021 with the end goal 

of being admitted. 

The most difficult aspect of completing 

studies during the two COVID-years was the 

transition from face-to-face learning to online 

learning. This presented challenges in that 

there were many technical ‘growing pains’ that we had to endure before online 

learning could become natural to us as students.  

Group work became surprisingly easy because we were able to connect 

with each other, regardless of our whereabouts. In addition, I found it much 

easier to participate in class and connect with the lecturers on the online plat-

form because I was no longer ‘lost in the crowd’.  

What did I learn about myself during the 2020 lockdown that most surprised 

me? I was surprised to find that I can adapt to a changing environment quickly 

and effectively.  

 

I learned that: 

• It’s okay to ask questions, even if they might seem silly to you, because 

someone else might be thinking the same thing; 

• participation is recognised and rewarded; and  

• mistakes are not permanent failures – they are opportunities for learning.  

 

My advice for current final year LLB students is to get involved as much as 

you can, as early as you can – whether it be with the university or local firms in 

your area – practical experience is key to a smooth transition from studies to 

practice.  

During COVID, I did not read much other than my Bible and, although I can’t 

say I was humoured, I definitely felt the peace that came from reading the 

Word. I loved delving into my Bible studies because I was encouraged by the 

scriptures each day.  

I have also found the ‘Survivor’s Guide for Candidate Attorneys’ to be partic-

ularly helpful in navigating my new environment as a candidate attorney and 

highly recommend to those who wish to secure articles next year.  

 

Thia Fourie 
 I am currently serving my articles with BDLS 

Attorneys in Gqebehra.  

In the medium term, my goal is to suc-

cessfully complete my articles and get admit-

ted as an attorney. I am not one who likes to 

dwell too much on what is yet to come, how-

ever some of my long-term plans include ob-

taining my LLM and possibly venturing into 

academia.  

Liso Zenani

Simone Gratz

Thia Fourie
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With COVID-19 came lots of change and uncertainty. The first few months of 

the pandemic hit me the hardest, particularly because I am a person who en-

joys a sphere of collective learning and in persona engagement. The continuous 

isolation accompanied with the uncertainty of the way forward made it difficult, 

at times, to focus on my academic tasks at hand. I find it unfortunate that I 

missed out on various opportunities offered by the university to final year stu-

dents such as the Law-Clinic. This made some classes less enjoyable due to 

the practical nature thereof.  

I was forced to restructure my study routine and adopt a whole new ap-

proach.  However, I enjoyed teaching myself the study content, and found it sur-

prisingly easy to prioritise my work and maintain good time management.  

The past two years taught me that I have so much more drive and self-disci-

pline than I ever thought I would have. Despite all the challenges accompanied 

by the pandemic I still managed to adapt and meet the goals is set for myself. 

I have learnt that I can complete tasks successfully by taking initiative and 

without the need of continuous guidance. I believe that this will stand me in 

good stead for the rest of my career.  

To current students – your consistency and determination will determine 

your success –all those long nights will be worth it.  

I enjoyed ‘All Rise: A Judicial Memoir’ by former Justice Dikgang Moseneke. 

From a legal stance I gained a better understanding of the path to our constitu-

tional democracy and the values underlying our Constitution. To me personally, 

the book conveys a message of hope. A message that not even the worst situa-

tions last forever.  

 
 
North West University 

 

Cherece Stoffberg 
I am currently serving articles at Maree 

Attorneys in Pretoria. 

With regards to medium-term plans, my goal is to successfully complete my 

articles and get admitted as an attorney. Thereafter, my ultimate long-term goal 

is to serve my pupillage and get admitted as an Advocate.  

Studying during COVID-times was definitely a new and strange experience. 

Nobody had done anything like this before and nobody could really prepare us 

for what to expect. The most difficult aspect for me was adjusting from having 

contact-class and sit-down exams for two years, to suddenly having to com-

plete the last two years online. There was no 

social/physical interaction between students 

and lecturers and students and fellow stu-

dents. 

For me, it was surprisingly easy to stay 

motivated and get up everyday and push my-

self to deliver my utmost best. Moreover, I 

imagined that the online learning system 

would pose a lot more challenges than it re-

ally did. The system used by the university 

was surprisingly easy to get used to. 

The most surprising thing I learned about myself was that my thoughts can 

be ‘trained’ to constantly see everything within a more positive than negative 

light. When I think about challenges and rather focus on the positive side 

thereto, everything is actually easier than it seems.  

That, if I really focus on and set my mind to something, I can conquer any 

challenge presented, no matter how big or small. These will stand me in good 

stead in the future. 

Students – Never give up – everything seems impossible until it is done!  

I really enjoyed reading law-related books. The book by Jacques Steenkamp, 

‘The Griekwastad Murders’ really kept me interested while simultaneously re-

laxing me and getting my mind off studies. I also enjoyed ‘The Krugersdorp Cult 

Killings’ written by Jana Steyn.  

 

Eduard van der Westhuizen 
I am pursuing a Postgraduate Diploma in 

Business Management at the NWU Business 

School. 

My medium-term plans are to complete 

my articles of clerkship at a law firm and 

build a successful career wherever I end up 

working. My long-term plans include special-

ising in legal fields that have received re-

newed attention due to current world events, 

such as health care law and intellectual prop-

erty law. On a personal level, I plan on spending as much time as possible with 

loved ones and friends, especially my fiancé (soon to be wife). 

The most difficult aspect was the amount of self-study that had to be done, 

the number of assessments and, of course, loadshedding. 

Initially, the lack of physical class made it easy to schedule and plan my 

work to accommodate my mental and physical health. 

I received renewed confirmation that I CAN do anything through Christ who 

gives me strength to rise above each obstacle I face. 

Time management and deadline management are two aspects that I have 

tried to perfect as far as possible and which I believe will help me throughout 

the rest of my career. 

My advice to students is that if you fail to plan, you plan to fail. Plan every-

thing. Life may not always go according to plan, but that's when you can 

change your plan instead of having your plans change you. 

I enjoyed ‘The 4-Hour Work Week’ by Timothy Ferriss because it gave me 

new insight into restructuring my work around my life and not my life around 

my work. Though work may be important, you must remember that your sanity 

is more important. 

 

Heloïze Hattingh  
I am currently serving my practical vocational training at Bruwer & Bruwer At-

torneys in Klerksdorp.  

My medium-term goal is to become an admitted attorney and add substantial 

value to my principal’s firm as a balanced and confident junior attorney. My long-

term goals are less specific because the pandemic taught me that one must live Cherece Stoffberg

Eduard van der Westhuizen
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in the moment and not look too far into the fu-

ture. In the long-term I want to become an at-

torney renowned for having integrity and an 

expansive knowledge of the law.  

The most difficult aspect of completing my 

studies during the COVID-19 pandemic was 

having to attend classes and participate in the 

online learning sphere by myself. There is a 

huge difference between sitting next to your 

friends in class and sitting by yourself, watch-

ing everyone joining and leaving a virtual 

meeting. I missed the human interaction with my fellow students and I strug-

gled to adapt to a study space without it. However, I found time management 

surprisingly easy. Even though I had extra chores at home which I would not 

have had in the campus residence and assignments increased the general 

workload of my studies, I managed to find time to relax.  

What I learnt about myself in the pandemic that surprised me a lot was that 

I coped well even though I did not have everything ‘figured out’. I believe that 

this lesson will also be a valuable one for the rest of my career. Life can change 

in an instant and you have to be willing and able to change with it.  

During the lockdown I enjoyed the books by Nicolas Sparks because it rem-

ined me that people need each other and that someday in the future we will 

again be able to enjoy each other’s company like we did before.  

My advice to current final year students is ‘volhard en hou moed’. This 

means to persist and to be courageous and at the end of the day you will be 

able be proud of your accomplishments. 

 

Juandré Judeel 
I am currently serving a two-year term as 

Candidate Legal Practitioner at a well-estab-

lished law firm called Hartman & Associates. I 

assist in all aspects of the firm's practice with 

a particular focus on litigation and collection 

matters. 

As any other Candidate Legal Practitioner, 

my short-term goals are directed towards 

completing my two-year term, passing my 

boards exams and becoming an admitted Legal Practitioner. Knowing myself, I 

will most definitely continue to expand on my love for knowledge and foresee a 

potential involvement within the agricultural sector, whether it for business 

and/or leisure purposes. For now, I am very open-minded, absorbing what 

practise has to offer. 

The main aspect I struggled with during the COVID transition was the fact 

that there were no set systems in place to accommodate the changes we have 

undergone. To overcome certain obstacles and/or struggles, you had to rely on 

email communication, which resulted in delayed responses. Further, as a highly 

sociable person, I immediately noted the absence of face-to-face interaction 

with my lecturers and peers. I had to adjust myself accordingly, but it taught me 

a great deal of patience and independence. 

I was surprised by how accessible tests and assignments were. Study mate-

rial was made available readily and we had no trouble completing the tasks at 

hand. 

Probably the biggest lesson that I have learnt is that it is sometimes neces-

sary to be isolated from one’s environment, in order to reflect on the situation at 

hand. It also became quite apparent that adaptability is key in order to survive 

in our ever-changing society. Time management combined with the ability to 

procrastinate effectively and still get things done. Also, I have learnt to embrace 

change, as change brings new opportunities for growth. 

My advice to LLB students is to be present and absorb every moment of 

your studies. It might sound clichéd, but once the reality of a working life hits 

you, you will long to be back. Always strive for excellence, and most importantly 

read case law. 

I was kept quite busy with vast amounts of reading material in order to com-

plete the hefty research assignments. As such, I took every available moment 

and mastered my series binging abilities. 

 

Juhan Muller 
I am currently serving articles at Tiaan Smuts 

Attorneys in Brooklyn, Pretoria.   

My short term to medium plans for the fu-

ture are to complete my articles and be ad-

mitted as an attorney, conveyancer and 

notary. My long-term plan is to start my own 

law firm once I am confident that I have 

gained sufficient experience to successfully 

run a law practice.  

The most difficult aspect of completing my 

studies during 2020 and 2021 was staying motivated. It is easy to become dis-

couraged and lazy when you are forced to stay at home and do not have a nor-

mal academic routine.  

The easy aspect about completing my studies during the pandemic was 

being able to allocate more time to my studies since I was not involved with ex-

tracurricular activities (as was the case before the pandemic started). 

During the 2020 lockdown, I learnt that I am an individual who is highly mo-

tivated to succeed and that I thrive under pressure. I found that Thomas Jeffer-

son was correct when he said, ‘I'm a great believer in luck, and I find the harder 

I work, the more I have of it’.  

I believe that my final two years of studies will stand me in good stead for 

the rest of my career because it taught me how to be self-disciplined and to 

find solutions to cope, and to succeed, in unexpected circumstances.  

I would advise final year LLB students to sacrifice their holidays in order to 

gain practical experience in a law firm since this will give them a head start if 

they choose to serve articles. 

The book that I most enjoyed during the pandemic, and during my lifetime, 

is the Bible. My faith has brought me to where I am today and the Bible is filled 

with incredible wisdom, not only spiritually, but for everyday life. Proverbs 16 

verse 3 says that if you commit your work to the Lord, your plans will be estab-

lished – I can attest to this.  

Heloïze Hattingh 

Juandré Judeel

Juhan Muller
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Marcelle Samons  
I am currently a Candidate Attorney working at Adams & Adams. 

Right now, I am primarily focused on making a success of the next two 

years as a Candidate Attorney.  

In retrospect, it is difficult to pinpoint one specific thing that I found particu-

larly challenging. However, I think, the serious ambience of the pandemic was, 

in general, unfavourable for optimal learning 

and working. But the remote learning environ-

ment caused cold winter mornings to be sub-

stantially less challenging! 

I learnt that I draw more energy from so-

cial interaction than I thought.  

I will take with me the knowledge that suc-

cess demands the courage and confidence to 

move forward, in the midst of uncertainty. 

My advice to students is that whilst taking 

care of your goals, be sure to make the time 

to take care of yourself too. 

Prior to the pandemic, I mainly preferred reading non-fiction. However, dur-

ing 2021, I read a fictional series and amidst social isolation, I particularly en-

joyed the brilliant wit of the characters. 

 

Mari van der Walt 
I am currently serving my articles at Burger Huyser Attorneys, at the Bedford-

view branch. 

My goals are to successfully complete my articles and thereafter establish 

myself as a successful attorney, specifically in the commercial law field 

The most difficult aspect of studying during the two COVID years was defi-

nitely the social aspect, everything was online, and thus all interaction with fel-

low students had to be by means of Zoom, 

MS Teams, or Whatsapp. Technology definitely 

made everything easier but human interaction 

was dearly missed. 

The easiest aspect for me while studying 

during the past two years was applying self-

discipline and finding a routine, as I am a firm 

believer that having a structured day will al-

ways lead to a productive day. 

During lockdown I learned that you cannot 

control everything, and you need to appreci-

ate the little things in life that we easily take 

for granted, like taking walks outside or visiting family and friends. 

I believe that I will take the ability to adapt from the uncertain times of my 

final two years at university and apply it in my career as the legal field is con-

sistently changing and accordingly one needs to adapt. You are also faced with 

various cases that require you to ensure the best outcome for a client and to 

ensure the best outcome you will need to change course sometimes. 

My advice to final year LLB students would be to study hard as your marks 

are of utmost importance, but also to enjoy the last bit of student life. 

One of the books that I enjoyed is 'The Beach House’ by James Patterson, it 

was a suspenseful book that kept one intrigued and wanting to keep reading. 

 

Ruan Jacobs 
I am currently serving articles at Cliffe Dekker Hofmeyr Inc. 

At the moment, I'm just focusing on making the most of each rotation and 

figuring out which area of law interests me the most. 

I found the most difficult aspect of the last two years at university was the 

fact that I could not see friends and fellow students as much as I used to. 

Studying online was, in many ways, much more comfortable than attending 

classes in person. 

When listening to lectures, I concentrate much better by walking around in 

the dining room, bouncing a tennis ball against the walls and furniture, than sit-

ting down in front of my laptop. 

How to prioritise tasks and manage my 

time more effectively are the tools I will take 

with me in my career. 

To students – go out with friends, do a lot 

of fun stuff, and sleep late every now and 

then – you won't have that luxury next year. 

My favourite book was ‘Dominion – the 

making of the Western mind’ (by the English 

historian, Tom Holland). I found this book about 

Christianity's effect on the Western psyche im-

mensely interesting; The Guardian review 

pretty much sums it up: ‘An absorbing survey of Christianity’s subversive origins 

and enduring influence... filled with vivid portraits, gruesome deaths and moral 

debate.’  

 

University of  
Pretoria 

 
Amy Pawson  
I am currently serving my articles in the employment department at ENSafrica, 

Johannesburg. My medium-term goals include getting admitted as an attorney 

and then potentially enrolling for a Master’s degree in labour law.  

The most difficult aspect of completing my studies during COVID-19 was the 

transition to non-contact classes – we, as University of Pretoria students, were not 

accustomed to this form of teaching and learn-

ing. The challenges that virtual classes posed 

included a complete lack of social interaction 

and a completely different way of engaging with 

our module material. However, I enjoyed the 

flexibility of being able to watch recorded 

classes as opposed to having a set timetable. 

Furthermore, online learning provided more op-

portunities for self-study and greatly enhanced 

my legal research skills. On a lighter note, one 

of the easiest parts about online learning was 

Marcelle Samons 

Mari van der Walt

Ruan Jacobs

Amy Pawson 



JUNE 2021 TOPSTUDENTS2021 33

not having to wake up early and attend 07h30 classes on campus.  

In terms of the lessons that I learnt during the 2020 lockdown, I realised the 

importance of self-motivation, self-discipline, as well being surrounded by a 

strong support system. In terms of what I learnt about myself, I should be more 

open to embrace new experiences and opportunities to develop new skills. For 

example, I accepted a part-time job which was within an industry that was 

completely foreign to me. The biggest lessons that I will take away from my 

final two years of university during COVID-19 is that (1) enhancing one’s tech-

nological skills and abilities will only be beneficial for the future, and (2) a per-

son has more resilience than he/she believes he/she has. 

My advice for current final year LLB students is to find ways to make study-

ing law enjoyable and also to obtain as much practical experience in the legal 

field as they possibly can, whether that be through vacation work or job shad-

owing at law firms.  

A book I enjoyed reading during lockdown was ‘All Rise’ by former Chief 

Justice, Dikgang Moseneke, as it provided me with a new perspective on both 

the law and our judiciary.  

 

Christopher Williamson  
I am completing my practical vocational 

training at Webber Wentzel (Sandton office) 

and I am currently in a Dispute Resolution ro-

tation. 

I am studying a postgraduate diploma in 

forensic auditing through the University of 

South Africa. 

My medium-term plans are to success-

fully complete my postgraduate diploma 

within the prescribed time limit as well as to pass my admission exams. My 

long-term plan is to become a commercial crimes attorney. 

I think the most difficult aspect of the two years of lockdown was not being 

able to interact with your professors or lecturers in a meaningful way. 

I found working out, whether it was CrossFit or going to the gym, much eas-

ier because I had more time and flexibility. 

I surprised myself with my interpersonal and leadership skills when I instinc-

tively took it upon myself to assist friends, and other students who reached out 

to me, with virtual study sessions and reminding fellow students of assignment 

due dates. I wanted us all to collectively succeed during those difficult times. 

My advice is never to burn bridges, you never know when you might need 

someone. 

Even though some say that theory and practise is vastly different, trust me, 

it really helps to know your theory in practice, especially procedural law. 

I enjoyed reading ‘The 48 Laws of Power’ by Robert Greene. One of the laws 

that stuck with me is not to build fortresses to protect yourself as isolation is 

dangerous. 

 

Devin Wykerd 
I am currently serving my articles at the Pretoria-based firm, Diale Mogashoa 

Attorneys. 

My current plans include: Completing my 

Masters in Law (still not entirely sure which 

field, but Tax, Administrative and Corporate 

Law seem quite enticing), becoming a con-

veyancer and achieving my ideal physique 

through exercising. I feel like I’m too young 

to have anything else planned out so I’m just 

going to go with the flow for now. 

The most difficult aspect of completing 

the LLB during COVID was mental fatigue. 

You become almost robotic in your daily rou-

tine, confined to the four corners of your room. There are days where you ask 

yourself, ‘Is this really all worth it?’ Going to the gym helped provide some 

respite and a change of scenery. Gym and the support structure around me – 

my parents, my partner and my friends – helped me overcome that fatigue. 

Falling into a routine was easy. Despite how demotivating the monotony 

could be, I was able to remain focused…most of the time. 

As a result of the 2020 lockdown, I learnt that I can excel in almost any 

given scenario as I have an innate drive to perform to the best of my abilities.  

As clichéd as it sounds, I learnt that things truly do work out in the end. I 

was incredibly stressed about being unsigned in my final year, but a family 

friend, Adv Dikeledi Chabedi, told me that I’m far too young to be worrying so 

much about life, and that my hard work won’t go unnoticed.  

Students – learn to hold yourself accountable, even if no one is watching.  

I did find comfort in reading, but not conventional books. I delved into 

manga, a form of Japanese comics that has become my favourite medium. I 

struggle to get attached to characters and stories in normal media but I find 

myself so intrigued by the stories of these fictional characters, drawn in black 

and white. The stories, worlds and illustrations created by some of the au-

thors are breath-taking. My current favourite would have to be Jujutsu 

Kaisen. 

 

Robyn Culverwell 
I am serving articles at Bowmans. 

My medium term plan is to qualify as an attorney and practice in corporate 

law. Long term, I would like to do my LLM and LLD part time, probably in ju-

risprudence or legal philosophy. I would also like to get involved in more aca-

demic or non-profit work part time, preferably in the LGBTQ+/Feminist legal 

space.  

What was the most difficult aspect of 

completing your studies during the two 

COVID-years? Everyone became less accessi-

ble. This was difficult for a number of rea-

sons. Firstly, it became more difficult to speak 

to lecturers, peers and tutors about content-

related questions or discussion points. Sec-

ondly, it was difficult to replace on-campus 

social interaction. Although virtual classes 

and activities took place, it was not quite the 

Christopher Williamson 

Devin Wykerd

Robyn Culverwell
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same, and studying felt very isolating without the campus bustle.  

It was surprisingly easy to manage my own schedule. I thought I would 

struggle with the self-discipline to watch lectures and study on a regular and 

timely basis. Surprisingly, I really enjoyed the flexibility that virtual lectures gave 

me and I did not struggle to keep on track with my studies. 

During lockdown I learnt that trying new things can be easy – I tried a lot of 

new hobbies in lockdown, and some stuck and some didn't. Regardless, I was 

surprised by my own ability to get started and attempt new things. 

I Improved my time-management skills during COVID. The flexibility of virtual 

lecturers allowed me to build up the discipline required to manage my time bet-

ter. I am hoping this will give me an advantage when trying to manage working, 

building a career, studying for board exams, maintaining a social life and 

spending time on my hobbies. 

In one short sentence my advice for students is – Focus on yourself and 

manage your own expectations! Everyone has good days and bad days, it is 

okay to rest and breathe, and you are not competing with anyone. 

I read Tsitsi Dangarembga's ‘Nervous Conditions’, which I thoroughly en-

joyed for its interesting perspective of a young girl growing up in post-colonial 

Africa. I also tend to stick to comfortable favourites – ‘Harry Potter,’ ‘Lord of the 

Rings’ and Diana Wynne Jones books. These childhood favourites comfort me 

in stressful times, and the fantasy genre helps me to escape daily stresses.  

  

Sasha Lordan  
I am currently serving articles at Cliffe Dekker Hofmeyr Incorporated in Sandton. 

My medium-term plans are to become an admitted attorney of the High 

Court of South Africa and to be a valuable member of the team that I get re-

tained in. My long-term plans are still to be determined – I will see where my 

passion takes me.  

I was very lucky to have virtually everything I needed during the pandemic, 

including loving and supportive family and friends, so I can't complain much, 

but I certainly missed face-to-face lectures 

and being able to see my friends and lectur-

ers on campus.  

I found it surprisingly easy to work through 

material on my own and learnt to require little 

instruction, as I was terrible at listening to 

pre-recorded lectures. 

Nothing really surprised me – I know my-

self really well – I thrive off interaction with 

others, so studying during lockdown was as 

lonely as I expected it to be.  

I learnt that absolutely nothing is certain in 

life, do not seek to control the things that you cannot control. Also, hard work 

always pays off! 

I have a quote for current students – ‘Perseverance is the hard work you do 

after you get tired of the hard work you already did’ – Unknown.  

I know it's super clichéd, but I have really been enjoying Julia Quinn's novels 

(the Bridgerton series) as they are a light-hearted, humorous read, and you can 

escape to the1800s for a few hours.  

Rhodes  
University  
 
 

Christopher Tobaiwa 
I received a training contract with Linklaters LLP at their London office, and I 

will be moving there later this year to start my Post-Graduate Diploma in law, 

followed by the Solicitor’s Qualifying Exam.  

In the medium term I intend to finish my conversion exams as well as board 

exams and serve my training contract. I hope to be retained and qualify as an 

associate at Linklaters. I also plan on continuing to build my platform called Ca-

reers Connect, which helps African students 

thrive in law school. In the long term I intend 

to grow in my career as a solicitor and be-

come an industry expert. I also plan on be-

coming more entrepreneurial and being as 

impactful to my community as possible. 

The most difficult aspect of completing my 

studies during the two COVID years was deal-

ing with grief while studying. Most people lost 

someone important in their lives over the past 

two years. I was no exception, and it was quite 

difficult to regain focus after getting some bad 

news. On the flip side, what was surprisingly easy was adapting to the heavily 

computerised modus of learning. As someone who had been used to paper and 

ink, I found it easy to transition to computer-based learning.  

During the 2020 lockdown I discovered how resilient I was. I stayed alone 

for the greater part of the year without any physical human interaction and 

somehow maintained a steady productivity flow.  

The most important lesson I picked up in the uncertainty of the past two 

years is that things that are out of our control will remain so regardless of how 

much you worry. Embracing uncertainty is therefore pivotal.  

I would like to encourage current final years to enjoy the final stretch. As 

much as it is important to secure those good grades remember that you are liv-

ing through a time you looked forward to at 

some point.  

During the pandemic I often read books to 

relax. My favourite pick remains ‘The 5am 

club’ by Robin Sharma. I enjoyed it because it 

combines vital lessons with excellent story 

telling.  

 

Francis Makkink 
I am currently serving articles at Norton Rose 

Fulbright, Durban office. 

I am invested in pursuing ICT law and 

eventually space law. I hope to open up my own practice in the future with a 

focus on innovation and sustainability, particularly in relation to technology, re-

newable energy and conservation. 

Sasha Lordan 

Christopher Tobaiwa

Francis Makkink
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One of the most challenging aspects of online learning was the uncertainty 

the pandemic presented, particularly in the first few months – at one point it 

was uncertain whether we would complete the academic year. This was ex-

tremely disconcerting. 

The uncertainty brought on by the pandemic also meant that I wasn’t sure 

whether I would sign articles because many law firms had closed, at least tem-

porarily. 

I was extremely fortunate to have been interviewed by Norton Rose Fulbright 

at Rhodes University’s Market Day – many law firms scheduled to appear had 

cancelled. A few days later, the University shut down and the country went into 

its first lockdown. 

I don’t think anything can be classified as ‘easy’ in the Rhodes LLB degree. 

However, the shift from face-to-face to online was easier than expected, largely 

due to the Rhodes Law Department’s commitment to quality education and 

completing the academic year.  

What did you learn about yourself during the 2020 lockdown that most sur-

prised you? 

During lockdown I learnt to cope with uncertainty and I came to realise that 

some things in life simply cannot be controlled and the best way to deal with 

that is to trust a tried and tested process. 

There are two main things that my final two years at university taught me: 1) 

Trust the process; 2) Adversity need not be an adversary, more often than not it 

can be one’s greatest ally. 

In my experience, I found that there were three essential ingredients to suc-

cess so to current students I would say: work smart (without distraction), trust 

the process (bearing in mind one’s method is never full proof) and always sleep 

7-9 hours (this increases cognitive performance and is vastly more effective 

than Red Bull).  

I re-read ‘Deep Work: Rules for Focused Success in a Distracted World’ by Cal 

Newport. The reason I read this book is that it helped refine my studying process 

during the migration to online learning and renewed my confidence in my study-

ing methodology. I highly recommend this book for anyone wanting to improve 

their studying skills – working without distraction is becoming a scarce skill.  

  

Hugh Harnett 
I was teaching Tax in the CA Accounting Stream in the Accounting Department 

at Rhodes before I jumped ship and did the LLB.  I'm 42 and an Accountant.  

I am now studying towards an LLM at Rhodes. After my LLM I hope to secure 

articles or pupilage and eventually practise.  

Having given up my previous employment 

to pursue the LLB the initial uncertainty of 

what would happen if classes were simply 

cancelled, weighed heavily on me. During the 

first ‘heavy’ lockdown, getting into a routine 

was challenging, but not insurmountable.  

It was surprisingly easy to engage with the 

LLB curriculum. To their credit, my lecturers ad-

justed quickly to the demands of online teach-

ing, at no point from a content perspective did I 

feel short-changed. I cannot in any way fault the delivery and quality of the online 

lectures I received. The issue re tech... The university was very proactive in sending 

us data and organising laptops for those who did not have one already. The hard-

ware and data side of things was sorted fairly quickly once it was evident that we 

weren't returning anytime soon. To be honest, one did not need to be that tech-

savvy to follow the courses.  Of course, my classmates may not agree! 

During the 2020 lockdown I was most surprised to find that my ability to 

deal with seemingly never-ending uncertainty, especially in 2020. However, 

being locked down with a bread machine did me no favours!  

My take away from the uncertain times of my final two years at university 

that I believe will stand me in good stead for the rest of my career is that I de-

veloped an ability to adjust quickly and effectively to changing circumstances.  

My advice to current students, do not leave for tomorrow what you can get 

done today. 

I would have to say that I escaped the stresses of uncertainty during 2020 

and 2021 watching series. They provided a much-needed distraction from what 

was a very depressing news cycle. ‘The Office’ (US version) was my salvation!   

 

 
Stellenbosch University  

 
Emma Watson 
I am currently serving articles at Andrew Miller & As-

sociates, a boutique law firm in Johannesburg. My 

current plans for the future focus mainly on com-

pleting articles, being admitted as an attorney, and learning as much as I possi-

bly can. Additionally, I would like to complete a Masters and possibly a 

Doctorate in the future.   

I believe that the most difficult aspect of completing my studies during the 

pandemic was the constant uncertainty which surrounded all aspects of life. 

You were never sure if you were going to 

class that specific day or if your exams would 

be moved online with little notice. This was 

extremely stressful, and I will admit that I 

never fully adapted to this uncertainty.  

The easiest part of the pandemic was that 

I found online classes worked for me. I know 

some people had trouble not having in person 

classes, but I found that I rather enjoyed on-

line teaching.   

The 2020 lockdown surprisingly showed 

me how much of an introvert I am. I always 

believed that I was an extrovert since I excel in most social situations, however, 

being with my family and my dogs was not a struggle at all.  

Even though I did quite like quarantine, there were some tough moments 

and I believe that the resilience and persistence that I gained from the last two 

years will aid me in years to come.  

My advice to final year LLB students is to remember that studying isn’t ev-

erything, so continue working hard, but also have fun and live your life.  Hugh Harnett

Emma Watson



I am an avid reader so I read many books during the past two years. I be-

lieve that my favourite books during this time were the ‘All Souls Trilogy’ by 

Deborah Harkness, as it allowed to me escape reality and immerse myself in a 

whole new world.  

 

Estelle Hislop 
I am doing my Masters in commercial law in 

preparation for my articles at ENS in 2023. 

My medium plans are to complete my ar-

ticles at ENS, practise for two years and then 

complete my year of pupilage. I aim to be 

qualified as an advocate by 2030.  

Studying online was one of the hardest 

things I have ever done. Online tests really 

placed me at a disadvantage as my 

strengths have always been the ability to retain information, write speedily and 

write a LOT. In other words, online examinations stole every advantage I had 

ever had. This was coupled with the constant stress of COVID which was com-

pounded by the reality of having already lost my father to illness.  

It was surprisingly easy to re-enter my family life after having lived alone 

for two years. In fact, the lockdown period granted our family the unprece-

dented chance to reconnect and grow close. If nothing else, I am grateful for 

that.  

I learnt a lot about my mental health and was able to address some issues 

I had not bothered to acknowledge until lockdown forced me to take stock.  

I will take away the simple phrase that life is worthwhile. I managed to 

work myself into an absolute tizzy in my third year after a series of academic 

failures and severe struggles with PTSD and related mental health issues. My 

recourse in the face of this adversary was to fling myself into work and narrow 

my focus to the single goal of academic redemption. In doing so, I utterly lost 

perspective, forgot to take stock, and ultimately lost an entire year in a black-

hole of stress. I am not proud of this year, but on reflection it was a much-

needed reminder of my undeserved privilege and my obligation to think 

beyond short term difficulties, extricate myself from my petty worries and 

make life worthwhile.  

Remember that this year is not a means to an end... This is not a 'process-

ing' year. This is your life. Make it count.  

I threw myself into fantasy last year, reading everything from Patric Roth-

fuss (objectively the best series I have ever come across!) to the entire game 

of thrones series. I also discovered some obscure series like the ‘Fall of Kings’ 

and reread some old favourites like ‘Hitchhikers Guide’ and ‘Catch-22.’ I can-

not say which book was my favourite as each novel served me differently at 

the time of reading. But in net, I gravitated towards wild fantasy to escape the 

absolute chaos and uncertainty of the pandemic and insert myself in an utterly 

'other' world.  

 

Hugo Uys 
I am currently pursuing my LLM (by thesis) at Stellenbosch University, under 

the supervision of Prof Henk Botha. 

My medium-term plan is to obtain my LLM, as well as my Honours in Phi-

losophy. My long-term plans are to aid in the development of animal law as a 

systematic field of law, and to promote its teaching within law schools across 

the country. 

Having to create and maintain new forms of (online) community was the 

most difficult aspect of lockdown. 

Perhaps not easy, but positive, was the unexpected freedom to decide your 

own working hours and pace. 

Lockdown forced us all to seriously reflect on, and reconsider, our priorities. 

What I came to learn is that, although personal fortitude is important, there 

come times when you are only as strong as your support structure. ‘It takes a 

village’, and when your academics/career 

falls out from under you, it is the people 

around you who will catch you or drop you. 

Today, I am therefore much more intentional 

in my relationships. 

Prior to COVID, I struggled with adaptability 

and knew that it was a trait that I still had to 

cultivate. And what better teacher than truly 

unprecedented times! Completing my studies, 

in addition to leading various teams (such as 

the Responsa Meridiana Undergrad Law Jour-

nal and the SU Student Court), at a time when 

no-one knew what the next week or month looked like, gave me no choice but to 

practise resilience and adaptability. I believe I have come to appreciate the value 

of preparation, without being overly attached to a specific idea of what should 

happen next. Hope for the best, prepare for the worst, but expect nothing. 

To students – it feels difficult because it is difficult; be kind to yourself. 

‘No-One Is Talking About This’ by Patricia Lockwood. A heart-breaking, yet 

funny, and incisive work of autofiction looking at what it means to have grown 

up with the internet, and what it means when real life threatens that escape. 

 

Josh Da Costa  
I am serving articles at Norton Rose Fulbright 

in Cape Town. 

I plan to sit for the SQE after admission in 

order to become dual-qualified in South 

Africa and England and Wales, thereby en-

abling me to practise both locally and in the 

UK. Thereafter, I would love to write for a 

specialised LLM sometime in the not-so-dis-

tant future at prestigious university in the UK.  

My biggest challenge was mental health. I 

found that continuously working from home made it incredibly difficult to 

switch-off and have time away from the books, which led to prolonged periods 

of ‘social isolation’ in order to keep on top of the never-ending stream of work. 

I found that maintaining a schedule was surprisingly easy; working from 

home with recorded lectures meant having the ability to work to your own 

clock and in your own time. 
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I am incredibly noise sensitive. I frustratingly learnt that using earplugs to-

gether with industrial noise cancelling headphones while studying is still not 

enough to drown out the sound of my mom watching Law and Order on TV. 

Grit is a word that means many different things to many different people 

but to me it means playing your hand even when your chips are down. It may 

not look pretty, and it may not be plain sailing, but with some courage and re-

solve, it will get done. This will stand me in good stead in the future. 

I would say to students do not underestimate the power of consistency and 

perseverance; six months of hardcore focus, discipline and dedication can put 

you five years ahead in life. 

I thoroughly enjoyed ‘The Alchemist’ by Paolo Coelho. It is a story of ac-

tively pursuing your dreams and following your heart which can be summed 

up in my favourite quote from the book: ‘when you really want something in 

life, the whole universe conspires in helping 

you to achieve it’. 

 

Suzanne Wüst 
I am currently taking the year to pursue a va-

riety of interests, including completing a 

diploma in Interior Design. In May I will at-

tend the School for Legal Practice in Cape 

Town, to better prepare for articles. I also 

hope to get some traveling done towards the 

end of the year.  

I do not have detailed medium-term 

plans, but I am in the process of applying for articles in and around Cape 

Town, where I hope to become an admitted attorney, practising law for the 

foreseeable future.  

The most challenging part of completing my studies during COVID was the 

isolation. I did not have the same casual day to day interactions with my 

friends and I could not just quickly ask the lecturer a question after class. We 

also had a big research assignment and the library’s COVID logistics were ex-

hausting!  

I got used to the online lectures pretty quickly, and because it was 

recorded, my notes were much more comprehensive. And I really enjoyed all 

the ‘bonus time’ I could spend with my family, while also studying.  

I was surprised by my grit and resilience that helped me to finish my stud-

ies successfully, despite lockdown and all that came with it.  

My takeaway from studying during such uncertain times is that at the end 

of the day you do what is necessary to succeed, even if the circumstances feel 

almost surreal. Being adaptable like that will serve me well in my career where 

things are often outside of your control.  

My advice to LLB students is to pick those electives you find genuinely in-

teresting or those which are taught by inspiring lecturers, not necessarily the 

ones you think you will need to succeed.  

I really enjoyed ‘A Gentleman in Moscow’ by Amor Towles. It is beautifully 

written, and the characters are so eccentric and lovable. It is set in Moscow in 

the early 20th century, so you get a good dose of history with the compelling 

storyline! 

University of the Western Cape  

Ayancka Adams 
I am currently taking a gap year with the intention 

of pursuing personal growth and independence. 

This time away from my academics will provide 

the opportunity to discover a career path well 

suited to my character and purpose. I will also be 

completing my practical legal training at UCT. 

My medium-term plans are to complete my 

practical vocational training at a law firm from 

which bright and passionate lawyers bloom. 

After completing my articles, I wish to advance 

into a position that not only supports the contin-

uation of professional development but one which also allows me to serve a Godly 

purpose in the legal field. Future plans also include a furtherance of legal expertise 

and knowledge through masters and doctorate degrees. 

The most the difficult aspect of completing my studies during the pandemic 

was the ever-present appreciation of an abundance of time, which made it easier 

to become lost and distracted by other activities.  

Things that made these uncertain times easier was my perseverance and dedi-

cation to working hard and succeeding. The pandemic forced a state of self-moti-

vation and as such I did not lose sight of my passion for law.  

During the lockdown I retained my determination to deliver high quality work 

and maintain academic excellence.  

As I reflect on my final years of university during the pandemic, I realise that 

these uncertain times taught everyone a valuable lesson, be that time manage-

ment or virtual communication, but most importantly the virtue of endurance, per-

sistence and tenacity. As a result of this elevation of mentality I have no doubt that I 

will be a formidable force to be reckoned with in my career. 

Always remember that you are stronger than you think and regardless of what 

life throws at you, do not drown, but persevere.  

To escape the stresses of lockdown the novel which stands out most is ‘The 

Diary of a Nobody’, a satirical piece on ordinary life by George Grossmith and Wee-

don Grossmith. This novel emphasises how life 

should not be taken too seriously. Hence instead 

of getting lost in the depression and anxiety the 

pandemic brings, I focused on the positive 

things in life.   

 

Daniel Hertog 
I am currently reading towards an LL.M. in Min-

eral & Petroleum Law at UCT. 

My medium-term plans include completing 

my Ph.D. in Mineral & Petroleum Law and per-

haps lecturing while doing so, or commencing 

articles depending on which opportunity presents itself first. My long-term plans 

are to go into practice, specialise in and make a valuable contribution to this area 

of law. 

Suzanne Wüst

Ayancka Adams

Daniel Hertog
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The most difficult aspect of completing studies during the two COVID-years was 

not having the extensive interaction and engagement one experiences during face-

to-face lectures. However, structure, discipline and balance came naturally during 

these years.  

I learnt that we easily adapt when we are forced to. The things I have learnt over 

the past two years that I believe will be of value during my career are that structure, 

discipline, balance and teamwork are attributes 

which will enable me to thrive in any situation.  

My advice to final year students would be to 

embrace any opportunity you have to work in a 

team and manage your time well.  

 

Marivyn- Blaire Tchoula Tchokonte  
I am currently pursuing my LLM in Multilevel 

and Local Government at the Dullah Omar Insti-

tute, UWC. I am also a Graduate Lecturing As-

sistant for the module Corporate Law. Within the 

first two months of doing my LLM, I have suc-

cessfully published my first article in the Local Government Bulletin titled: Court tells 

the City of Cape Town to exhaust intergovernmental dispute resolution mechanisms. 

Once I complete my LLM, I hope to pursue articles of clerkship at the best law 

firm, aiming to expand my understanding of the various areas of practice. My long-

term goal is to positively influence and be at the forefront of leading legal develop-

ments that seek to challenge how we think about the law. I would like to continue 

publishing articles that stimulate discussion amongst scholars and practitioners. In 

addition, I hope to influence young leaders to make meaningful contributions to so-

ciety by being active citizens.  

The most difficult aspect of the pandemic was staying connected with peers 

and lecturers virtually. When you spend most of your time isolated without face-to-

face interaction, it is easy to disconnect from the outside world especially when you 

are not getting the same magnitude of support you would ordinarily have gotten 

before the pandemic. 

Adapting to COVID-19 was surprisingly easy for me as I quickly adjusted to the 

new normal, especially with more time in my hands to juggle several tasks. 

The pandemic has taught me how resilient and creative I am. Despite facing 

adversity, I managed to excel, reaching the top of my class, graduating summa 

cum laude and excelling in my extracurricular commitments. I also got creative 

with my time by learning how to sew and bake. 

What I will always take away is that I can achieve the goals I set for myself and 

surpass all odds.  

My biggest advice to a current final year law student is to never doubt your abil-

ities and to not stop until you outdo yourself. 

The best way I escaped the stresses of the virus was through journaling and in-

dulging in the best series ever, ‘The Handmaid's Tale’ (based on the novel by Mar-

garet Atwood). 

 

Tasreeq Ferreira 
I am doing an internship at the Equal Education Law Centre (EELC) based in 

Khayelitsha. I will be commencing with my articles in 2023 at Werksmans Attor-

neys in the Cape Town office.  

My medium-term goal is to get admitted as 

an Attorney. My long-term goals include but they 

are not limited to doing my Masters, becoming a 

Partner at a firm, and to lecture as a means of 

sharing my knowledge with others. 

The most difficult aspect of completing my 

studies during COVID was transitioning to a dif-

ferent teaching style. As a student, I enjoyed en-

gaging in class, but COVID unfortunately limited 

the latter which made it difficult at first.  

It was easy managing my own time. I was able to be more flexible with my schedule.  

During the 2020 lockdown, I learnt that I was able to adjust to different situa-

tions and still do well. For example, adapting to a new method of learning and still 

performing well academically.   

During COVID, I had to be more disciplined and manage my time effectively. I was 

able to do so hence I passed my LLB Summa Cum Laude. The discipline and time 

management skills will definitely assist me in my legal career. In addition, I had to face 

challenges during my final two years at university, but I persevered. One should be 

able to persevere and be dedicated in the legal fraternity. Having been able to do so in 

my last two years will assist me in overcoming challenges in my legal career.  

I would advise final year law students not to be too hard on themselves, re-

member that slow progress is still progress, be more than just a student number 

and, that they should not forget to pray.  

The book that I enjoyed the most is titled ‘Good Morning, Mr. Mandela: A Memoir’ 

by Zelda La Grange. The book taught me that we should learn to forgive, treat every-

one with respect and to practise what we preach.  

 

Zaahirah America 
I am blessed to be serving my articles in the Dis-

pute Resolution Department of ENSafrica. My 

passion for law, particularly dispute resolution, 

has grown with the endless support, expertise 

and commitment to excellence of my firm.    

I believe my future is open to endless possibili-

ties. I intend to complete my articles and be admit-

ted as an attorney and an associate at ENSafrica, 

specialising in Dispute Resolution. As a qualified 

Rough Diamond Evaluator and Candidate Fellow of the Allan Gray Orbis Foundation, I 

want to venture into the diamond industry to strengthen African diamond trade and 

economies. I plan on travelling the world, living purposefully and intentionally. 

Completing my studies during the COVID pandemic/lockdown was challenging 

due to having contracted COVID-19. Constantly sitting behind a screen because of 

rigorous tests and a hectic exam schedule exacerbated my sustained fatigue and 

severe migraines. It was the biggest challenge in my studies. With resilience, prayer 

and strategy aligned with goals, I still attained third position on the Dean’s List. Ret-

rospectively, it surprisingly serves as a lesson and reminder of my courageous com-

mitment to do what must be done to the best of my abilities – come what may. 

Adjusting to online learning through strategic, effective study methods was  

Marivyn- Blaire Tchoula Tchokonte 

Tasreeq Ferreira

Zaahirah America
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surprisingly easy and something I enjoyed doing – even in my free time! 

My LLB studies taught me that prayer on all your actions, consistent hard work 

and courageous resilience makes the (seemingly) impossible, possible! I believe 

this to be a way of life that will stand me in good stead for the rest of my career. 

With high goals set and tough academic years ahead in achieving them, I com-

mitted myself to solely listening to recitations of the Holy Quran and Islamic lec-

tures for stress relief and enjoyment. As a Muslim it gave me a sense of hope, faith 

and peace in whichever state I found myself regardless of obstacles endured; it 

kept me focused and committed to self-improvement. 

To all final year LLB students: your wellbeing is imperative, your efforts will pay 

off – Keep on pushing and you will reap the rewards of all your sacrifices.  

 

 
University of the  
Witwatersrand  

 
Amelia Warren 
I am currently serving articles at ENS Africa – I am 

in the Banking and Finance department in Johan-

nesburg. 

At the moment I am just focusing on completing my articles, and getting as 

much experience as possible! I’m not sure what my plans are after that.  

I think the hardest part of completing my 

LLB during COVID was the adjustment from 

normal studying to online studying – I found 

online lectures difficult to engage with. How-

ever, it was easy being at home all the time – 

I’m naturally quite introverted, so I found this 

aspect relaxing for the most part.  

What did you learn about myself during 

the 2020 lockdown that most surprised me? 

I’m terrible at home exercise. 

I think being able to learn virtually has 

been very helpful. At the moment, I am under-

going practical vocational training online – and I think being able to learn from 

anywhere in the world is an exciting and dynamic skill. 

I would probably say my advice for current final year LLB students is – read 

the cases. 

The book I most enjoyed last year was ‘Hamnet’ by Maggie O’Farrell. It was 

a beautiful story – and I was so compelled that I almost missed the start of one 

of my exams because I was finishing it.  

  

Matthew Pepin 
I am very privileged to be serving my articles at one of the formidable Big 5 

Firms – Werksmans Attorneys.  

I don’t think that it is prudent to hypothesise where the legal fraternity will 

take me so early on in my career. All I can say is that obtaining an LLM and 

subsequent LLD is something I have my eyes set on. The copious opportunities 

available to me in my firm and in this fraternity make it difficult to decide on 

what sector of law I want to venture into. I 

plan on spending my two years of articles 

growing and figuring out where my legal call-

ing lies.  

The isolation was by far the most difficult 

and limiting part of my studies during COVID. 

The loneliness and deafening silence was un-

believably difficult to adjust to. Not being able 

to engage naturally and meaningfully with 

colleagues and lecturers is the biggest down-

fall of obtaining a degree during the pan-

demic. It’s only when the engagement is gone do you realise how important 

that truly was. 

The work load was more bearable than I anticipated. Without all the travel 

and wasted ‘wander around time’, you can get so much more done.  

I was surprised that I could win the battle against the voice of self-doubt in 

my head. 

It is impossible for me to pin down to one specific thing what I learnt during 

the two COVID years that will stand me in good stead in the future. Perhaps one 

of the most impactful lessons was that no matter the uncertainty and the seem-

ingly insurmountable fear, having the right people around you will get you 

through even the darkest of days. No-one is ever truly alone, even when the 

world shuts down. 

My advice to current students is read everything you can get your hands on. 

The book I most enjoyed – 'The Boy, the Mole, the Fox and the Horse' – 

Charlie Mackesy. No matter what type of day you're having, you can turn to any 

page of this short book and be inspired by advice you never knew you needed 

for the day. 

 

Megan King 
I am currently working and volunteering in various non-profit roles with an eye 

toward pursuing an LLM in the coming year. If the past two years have taught 

me anything it’s that I have no idea where I will be in the long term! However, I 

hope I will be wrestling with interesting legal 

issues at the confluence of innovation and 

the law and doing my small part for the 

greater good.  

In my experience, the pandemic had a 

surprising mix of difficulties and opportuni-

ties. I longed for discussion with my class-

mates and lecturers, but I learned to sit with 

my thoughts and listen to my intuition. The 

turmoil of lockdown left me balancing work, 

study, and family obligations all in the same 

tiny space, but it also gave me treasured mo-

ments with far-flung family. I learnt that I am more adaptable than I had 

thought, and that resilience is in all of us. I was undeniably fortunate to have a 

desk to work at and internet access – unlike many of my classmates. I remain 

in awe of those who had much tougher difficulties to overcome.  

Amelia Warren

Matthew Pepin

Megan King



JUNE 2022TOPSTUDENTS202140

The pandemic taught me that nothing is certain, that loved ones are invalu-

able, and about the ephemeral nature of life. During my career, the difficulties I 

overcame, lessons I learned, and skills I developed during this time will always 

be something I can fall back on. 

My advice for current final year LLB students (to quote my local park bench) 

is ‘you are a speck of dust in a tick of time’. Your degree is important, your 

grades are important, but remember to enjoy your tick of time and do the best 

you can with it. In other words, breathe out and give yourself a break now and 

then. 

As if I hadn’t had enough of dystopia, the books I most enjoyed during the 

pandemic were Margaret Atwood’s ‘Oryx and Crake' series. I love her wit and 

uncanny ability to stretch reality just the right amount, to make the unbelievable 

wholly believable, and make us question the world we live in. 

 

Tiffany Alves  
I am serving articles at Cliffe Dekker Hofmeyr Inc (CDH), in Sandton. 

Currently, I am focused on completing articles and getting admitted. Follow-

ing that, my medium-term goals would include pursuing a career in Corporate 

& Commercial or Banking & Finance, with a particular focus on mining law. 

During that time, I hope to complete my Masters degree within one of the two 

fields of practice. I have, however, always been open-minded about the path 

that my career might take, and so I hope that clerking at the Constitutional 

Court and practising internationally will play a 

part in my longer-term career goals.  

The most difficult aspect of the past two 

years was having to adapt to remote learning, 

as it resulted in a lack of human interaction. 

What I found surprisingly easy, however, was 

how effortless it was for peers to come together 

and help each other. So, despite having to sit 

through the final two years of my LLB alone, it 

was not a lonely experience. Nonetheless, the 

uncertainty experienced during the past two 

years has definitely turned me into a more resilient and adaptable person. 

The past two years taught me that no matter how difficult and busy life be-

comes, it is important to make time for yourself and for those that you love. The 

lack of human interaction during this time made me appreciate the company of 

others, and I learnt not to take that for granted. I also spent time recharging my 

batteries, and I found that there's nothing like binge-watching Netflix or reading 

a good book to aid in this regard. During this time, I enjoyed reading ‘A Thou-

sand Splendid Suns’ and and ‘The Mountains Echoed’ by Khaled Hosseini. 

Finally, the advice I would offer to final year LLB students is to put your best 

foot forward but remember to do what is in your control. You don't want to burn 

yourself out before the start of your career.  

Tiffany Alves 
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THE LAW FIRM 
DIRECTORY

Is this the right 
firm for you?

      ✆    012 432 6043 

      ☺    Zola Williams  

8    Zola.Williams@adams.africa  

 *    PO Box 1014, Pretoria, 0001 

How to apply?   
Law students apply by following the link on the firm’s website 
https://www.adams.africa/firm-overview/graduaterecruitment/ . The link 
takes them to the online application portal.  

What to send?   
Students should complete their profile on the application portal. The profile serves 
as a CV, it must be accompanied by a motivational letter, matric/ senior certificate, 
full academic transcript and a copy of the applicant’s identity document. 

How to make sure Adams & Adams has received what is sent? 
Through the portal students can track their applications at all stages of the  
recruitment process. The chat function on the portal allows the student and the 
recruiter to send each other messages throughout the recruitment process.  

What is Adams & Adams looking for? 
We are looking for high calibre discerning candidates who are willing to 
work hard to fulfil their goals and maximise on the exposure and training 
they receive at the firm. 

Candidates must demonstrate: 
•  Strong and consistent academic performance 
•  Good interpersonal, communication and problem-solving skills 
•  Self-motivation and leadership skills 
•  The foresight to anticipate things, composure under pressure, and must take 
    responsibility for an outcome. 
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     ✆    010 597 9973 

     ☺    Lebogang Mamabolo 

     8    Lebogang.Mamabolo@AllenOvery.com 

*    6th Floor, 90 Grayston Or, Sandown, Sandton, 2196 

Required Documentation: 
• CV 
• Motivational letter 
• Latest Academic Record 
• Matric certificate 
• Character references 
• ID Copy 

Apply on the website: Link provided below  
https://www.allenovery.com/en-gb/global/careers/south-africa 
 

Acknowledgement of Receipt: 

Contact: Lebogang - 010 597 9973 or Nomvula - 010 597 9916 

Or Email: GraduateRecruitment.SouthAfrica@AllenOvery.com 

What Allen & Overy is looking for: 
We look for a consistently strong academic performance throughout high 
school and university. All candidates must be studying for, or have completed 
an LLB Law degree at a South African university. We are open-minded and are 
interested in people who share that quality. Beyond this, we want to see evidence 
of a global mindset,teamwork, communication skills, planning and organisation, 
critical thinking, resilience, commercial awareness and commitment, both to a ca-
reer in law and to Allen & Overy as a firm. 
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     ✆    +27 11 358 7700 

     ☺    Thulisile Modika 

     8    info@za.Andersen.com 

*    PO Box 3334, Houghton 2041, Johannesburg 

Required Documentation: 
• Letter of Motivation 
• A comprehensive CV 
• Academic transcripts 
• A copy of your ID document 
• Any other supporting documentation 

How to make sure we have received what is sent: 
You will receive a notification email confirming receipt of your application. 
You can submit via the Careers section of our website at  
https://za.andersen.com/careers. 

What Anderson is looking for: 
We recruit and nurture exceptional talent and strive to build a collegial work-
place that champions innovative thinking. Andersen in South Africa is a hy-
brid tax advisory and law firm that is part of the Andersen Global international 
association of legally separate, independent member firms, including 7,000  
professionals in upwards of 256 locations worldwide, spanning more than  
45 African countries.  

Our vision is to build a firm that is not only known for providing world class legal 
services, but also offers a supportive, collaborative working environment where 
everyone is respected and has a voice. We encourage leadership, integrity,  
performance and progress to inform every aspect of our work. 
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        ✆    +27 11 911 4420 

        ☺    Nontobeko Phale 

        8    JOHGraduateRecruitment@bakermckenzie.com  

 *    1 Commerce Square, 39 Rivonia Road, Sandhurst, Sandton 

What to send:  
Applications can be made on our careers page: 
www.bakermckenzie.com/en/careers, create a profile and submit your application.  

You application must include your CV, a recent head and shoulder photo, a copy 
of your ID, your full academic records (including your Matric certificate) and a 
marked legal assignment . 

How to make sure we have received what is sent: 
The online portal will confirm receipt of your application and will be able to 
track progress on the portal. Shortlisted candidates will be contacted for the 
vacation programme and interview. All queries to be sent to:  
JOHGraduateRecruitment@bakermckenzie.com 

What Baker McKenzie is looking for: 
We are a aw firm like no other. It's the attributes of our people that make us 
Baker McKenzie, and it's what we give them in return that makes this such an 
inspiring place to develop a career. 
 
Who we look for: 
• candidates currently enrolled for an LLB degree, to be completed prior to the 

commencement of the Practical Vocational Training 
• strong academic profile 
• team players 
• excellent written and verbal communication skills 
• ability to demonstrate initiative and pro-activity 
• highest work standards with a strong service orientation - a “client first” culture. 
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        ✆    011 669 9000 

        ☺    Bohlale Paile: 

                  Graduate Recruitment 

                  & Deveopment Manager 

                  Kasheer Singh: Graduate Recruitment Manager 

                  Reatile Molefe: Graduate Recruitment Administrator 

        8    graduates@bowmanslaw.com   

 *    PO Box 785812, Sandton, 2146 

What to send:  

Applications must be submitted online. The graduate recruitement team and  

selected partners of the firm will screen your application and assess your eligibility. 

Log onto https://www.bowmanslaw.com/careers/graduate-opportunities to view the 

process and the requirements. 

How to make sure we have received what is sent: 

The application portal confirms receipt by sending you a notification to your 

dashboard and email address. Should you have further questions, you cam 

contact us through the above mediums. 

 

What Bowmans is looking for: 

We look for students that are studying towards B.Com Law; BA Law or LLB  

degrees. Our lawyers are team players . They are committed to excellence and 

deliver a high quality service. Most importantly the, they possess a passion for the 

law. So, we look for well-rounded people with a high level of academic achieve-

ment and commercial awareness. 
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 ✆    011 562 1000 

 ☺    Boipelo Mathodlana –   

          Graduate Programme Manager 

 8    gradteam@cdhlegal.com  

*    Private Bag x40, Benmore, 2010 

What to send:  

•  CV 

•  Moticational Letter 

•  Full Academic Transcript  

•  Matric Certificate 

•  ID 

How to make sure we have received what is sent: 

Applications are submitted via our graduate recruitment website, 

www.apply4law.africa  

For additional queries, email gradteam@cdhlegal.com    

What Cliffe Dekker Hofmeyr is looking for: 

We look for all-rounders, ie law students with a good academic record, 

good communication skills (oral and written) and demonstrated interests in 

areas outside of their studies (sport, culture, university initiatives, community 

work etc). We value integrity, adaptability, resilience, a positive attitude and a 

commitment to contribute to a successful partnership.
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     ✆    +27 11 048 3000 

     ☺    Delene Swart 

     8    info@chmlegal.co.za 

*    P O BOX 318 

              GALLO MANOR 2052 

Required Documentation: 

• CV 

• Motivational letter 

• University academic transcript 

• Matric certificate 

• ID, photograph 

• Reference letters 

Acknowledgement of Receipt: 

Contact our receptionist, Delene Swart on (011) 048 3000 

What Cowan-Harper-Madikizela is looking for: 

We look for candidates with excellent academic records, well motivated and 

driven individuals who value the expertise and experience offered by the firm. 

We do look at more than just academic records, these will assist, however we are 

interested in your strengths, your interests and want to see candidates who have 

a zeal for life and go above and beyond the standard requirements of a CA.  Fur-

ther studies and/or post graduate qualifications as well as achievements may be 

beneficial to applicant's. 
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      ✆    031 536 8500 

      ☺    Tania Kooverjey 

      8    tkooverjey@coxyeats.co.za   

    *    P O Box 913, UMHLANGA, 4320 

What to send:  

Prospective applicants must apply via our online application system lo-

cated on the “Careers” page of our website : www.coxyeats.co.za indicat-

ing the year from which they wish to be employed as a candidate attorney. 

• The online application must include a short motivation 

• Supporting documents must be uploaded as indicated which include: 

• A copy of your identity document 

• A copy of your matric certificate 

• A copy of all your academic transcripts 

• A copy of any relevant degree certificates 

• Reference letters 

How to make sure we have received what is sent: 

Online applicants will receive an email confirming that their application 

has been received. The applicant will receive a further email in due course 

to advise whether their application is under consideration or whether they 

have been unsuccessful. 

What Cox Yeats is looking for: 

We are consistently rated as one of the top commercial law firms in the 

country and are progressively growing. We are looking for ambitious,  

hard-working and academically excellent candidates who have a commercial 

aptitude and a passion for law to ensure we are able to continue to provide 

our clients with service excellence. 
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      ✆    +27 11 269 7600   
      ☺    Graduate Recruitment Team    
      8    graduates@ENSafrica.com  
 *    PO Box 783347, Sandton, 2146 

What to send:  
ENSafrica is Africa`s largest law firm. 

We provide legal, tax, forensics and intellectual property advice to local and interna-
tional corporate entities from our offices in Ghana, Kenya, Mauritius, Namibia, 
Rwanda, South Africa and Uganda. 

Our Practical Vocational Training provides the opportunity to work on cutting edge, complex 
legal matters under the tutelage of some of Africa’s leading lawyers. We also provide:  

• qualified life coaches and an employee wellness programme 
• intra-department training and development 
• a fully resourced library 
• accredited in-house Practical Legal Training (PVT), access to past papers, revision classes 
• competitive employee benefits schemes 

Use the following link: https://www.ensafrica.com/trainees/ and include the 
following documents 
• cover letter 
• curriculum vitae 
• complete academic transcripts 
• matric certificate 
• identity document 

How to make sure we have received what is sent: 
We processes a large number of applications. However, all applications receive a response 
on how we will proceed with the application. Should you wish to contact us regarding your 
application, please email us using the following email address: 
graduates@ENSafrica.com 

What ENSafrica is looking for:  
• accuracy: handling detailed information and being consistently attentive to details 
• results orientation: Focus on achieving objectives and results 
• cooperation: Working with others in order to effectively and contribute to a common objective 
• planning and organisation: Systematically organising activities; setting time frames and priorities” 
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      ✆    +27 21 405 7461 

      ☺    Anette Rezelman,  

      8    arezelman@fairbridges.co.za   

 *    P.O. Box 536, Cape Town, 8000 

What to send:  
• Cover/motivational letter, 
• indicate whether you are seeking articles in CT 

or JHB in the email subject line 
• a comprehensive CV, 
• certified copy of ID or passport, 
• certified copy of matric certificate or equivalent, 
• academic transcripts of all completed and current degrees, 
• certified copy of your degree certificate (where applicable), 
• certificate of good conduct from the Registrar of the University you are  

attending, 
• 2 dated character references or testimonials (not older than 6 months). 

How to make sure we have received what is sent: 
Contact Anette Rezelman, HR Manager +27 21 405 7461 or via email as above. 

What Fairbridges is looking for: 
We are looking for self-motivated applicants who have good interpersonal, 
leadership  and communication skills. The candidates should have a well-
rounded personality, very good problem solving skills with the ability to craft 

practical solutions.  A good culture fit with the Firm is very important and the 
ability to interact with colleagues at all levels. A strong work ethic and the drive 
to add value wherever one can, are traits we value in the Firm.  We look for  
candidates with the potential to grow and develop into mature and confident 
professionals. 
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      ☺    Nicola du Plessis 

      8    nicola@fhinc.co.za    

 *    PO Box 55523 

               Northlands 

               2116 

               South Africa 

What to send:  

• CV 

• Motivational Letter 

• University Academic Transcript  

• ID 

How to make sure we have received what is sent: 

All applications should be sent to the following email address: 

nicola@fhinc.co.za 

What Falcon & Hume is looking for: 

Adaptable / dynamic personalities that will feel comfortable in a boutique 

firm environment, ability to work independently and under pressure.
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        ✆     011 586 6201  

        ☺     Carien Brady 

        8     cbrady@fasken.com 

 *     P O Box 652057, Benmore, 2010 

 

What to send: 
Motivational letter, CV, copy of ID, matric certificate and transcripts. 

Apply here: 
https://www.fasken.com/en/careers/lawstudents/johannesburg 
 

How to make sure we have received what is sent: 
Once you have submitted your application it will be logged onto our  
recruitment database for review. Applicants may direct queries via email to 
cbrady@fasken.com. 

 

What Fasken is looking for: 

The position of a Candidate Attorney is role is reserved for those university 
graduates, with any undergraduate degree plus LLB, or a four-year LLB or an 
LLM, who are to undertake their articles, after which they will be deemed fit and 
proper to practise as an attorney in South Africa. 

The ideal candidate has the potential to, with experience and development, dis-
play the following characteristics: i) the intellectual ability to analyse and solve 
problems ii) the ability to communicate effectively iii) the ability to develop their 
own knowledge base and that of the firm iv) the ability to deliver excellent client 
service v) well developed personal and organisational skills. 
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     ✆    +27 31 570 5300 

     8    careers@gb.co.za 

*    P O Box 1219, Umhlanga Rocks, 4320, KZN 

Required Documentation: 

Please go to www.gb.co.za/More/Careers and complete the online form. 

Please submit: 

•  University transcripts 

•  Motivational cover letter 

•  CV 

•  References 

How to make sure we have received what is sent: 

You will receive a notification from the website thanking you for your  

submission. 

You will be contacted for an interview if you meet the selection committee’s 

criteria for the position. 

What Garlicke & Bousfield is looking for: 

Garlicke & Bousfield Inc is a full spectrum law firm which offers its candidates 

training in many areas of law.  We look for motivated, hard working team players 

who are committed to providing excellent service to our clients.
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      ✆    011 052 6100 
      ☺    Emily Ntuli, Talent Sourcing Consultant  
               Kyle de Klerk, HR Coordinator  
      8    emily.ntuli@hoganlovells.com    
     *    140 West Road, Sandton, 2196 

What to send:  
Interested in applying for our Candidate Attorney (CA) Programme? Then 
send us the following documentation with your application: 
• Cover/motivation letter and most recent CV (in 1 document) 
• Certified Academic record/transcript (Applicants must have an overall  

academic average of 65% and higher) 
• Certified Copy of your identity document or driver’s license 
• Certified Grade 12 (matric) results 

Please note that non-South African applicants must have permanent residence or 
citizenship. We accept applications from the following disciplines from accredited 
South African institutes of higher learning: LLB, BCom Law, BA Law. 

How to make sure we have received what is sent: 
Please direct applications and queries related to applications or our selection 
process to: johannesburgcareers@hoganlovells.com    

What Hogan Lovells is looking for: 
• Strong academic and intellectual ability. The work we do is complex. 
• Interest in business. We are looking for people with a genuine interest in 

how businesses operate and the motivations behind people within them.   
• Ambition and motivation. You should have clear reasons for your career choice. 
• Good communication (written and spoken) and interpersonal skills.  
• Professional attitude.  
• International outlook. We hire professionals who are resilient and can adapt 

to new surroundings, respond to cultural nuances, tackle the unpredictable 
with confidence and take on responsibility. 
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        ✆    +27 (11) 523 6041 

        ☺    Kholeka Mtshali 

        8    graduaterecruitment@lawtonsafrica.com   

 

What to send:  

• Motivation 

• CV 

• Full academic transcript 

• Matric certificate 

• ID copy 

 

How to make sure we have received what is sent: 

recruitment@lawtonsafrica.com 

 

What Lawtons Africa is looking for: 

We employ well-rounded individuals who display ambition, determination, 

perseverance, and the ability to interact with colleagues at all levels. A record 

of outstanding academic and leadership achievements is the starting point of a 

successful application to join Lawtons Africa.
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      ✆    +27 10 612 0368 

      ☺    Pieter van der Merwe 

      8    info@vdmalaw.com    

 *    PostNet Suite 101, Private Bag x 32, Highveld Park 0169 

What to send:  
• Motivational Letter 
• Comprehensive CV 
• Academic Transcript and Grade 12/ Matric Certificate 
• Copy of Identity Document 
• Copy of degree certificates 

How to make sure we have received what is sent: 
An acknowledgment of receipt will be sent to you via email. Only shortlisted 
candidates will be contacted and invited for an interview. 

What VDMA is looking for: 
VDMA is a focused boutique commercial law firm priding ourselves on the 
exceptional standard of our unique service offering. VDMA is independently 
recognized as one of the top tier law firms in South Africa and provides advice 
to clients from sectors such as financial services, food and agriculture, and  
renewable energy. 

VDMA is looking for a motivated CA to join our team. The candidate must be able 
to possess good communication skills, be deadline driven and have a positive  
attitude towards the nature of the work. 

We want to recruit and develop people who have the potential to become  
leading lawyers and contribute to our ongoing growth. 

If you understand the power of the law, value integrity and are looking for a 
working environment where difference is respected, VDMA is the place for you.
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       ✆    +27 82 776 3079 
       ☺    Layla Akhalwaya  
       8 Layla.Akhalwaya@nortonrosefulbright.com 
 *    Norton Rose Fulbright South Africa Inc 
                15 Alice Lane, Sandton 

What to send:  
You will be required to register and complete an online application – 
www.nortonrosefulbright.com/za/careers/  

The following documents need to be uploaded to your profile: 
• Copy of your CV                                •   Copy of your matric certificate 
• Copy of your identity document         •   Copy of your full academic transcript 
• References 

How to make sure we have received what is sent: 
Once all is submitted, you will receive confirmation. Candidates will then be able 
to track the progress of their application on their  dashboards, the system will 
alert each candidate as they reach the following milestones: 

1. Application has been viewed by HR. 
2. Application has been shortlisted. 
3. Application has been progressed to a first round interview 
3. Application has been progressed to a second round interview. 
4. Invitation to participate in vacation program is extended. 
5. Offer of articles is made. 

Invitations to interviews and vacation work program will be sent to the applicant di-
rectly from our recruitment team.If a candidate does not progress beyond any par-
ticular milestone, we will communicate in writing. 

What Norton Rose Fulbright Inc is looking for: 
We are looking for candidates studying towards B.Com (Law), BA (Law) and 
LLB/BAccLLB degrees. Prospective CAs should be well-rounded individuals, with 
a proven record of academic excellence and display an eagerness to learn, ab-
sorb knowledge and flourish throughout their two years of articles. We consider 
those candidates who are passionate about the legal industry, who engage thought-
fully in current affairs, are forward thinking, driven, self-motivated and understand 
and want to part of the technological disruption within the legal industry. At Norton 
Rose Fulbright we are more than just lawyers. 
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        ✆    012 676 1111 

        ☺    Harold Mdlalose or  

                  Zeenat Paruk 

        8    articles@spoor.com   

 *    PO Box 454, Pretoria, 0001 

What to send:  

• Cover Letter 

• A comprehensive CV 

• ID document 

• Latest Academic Transcript 

• Grade 12 / Matric certificate 

How to make sure we have received what is sent: 

Applicants are required to apply through our on-line portal and will receive 

an automated response confirming receipt of their application. 

What Spoor & Fisher is looking for: 

As a boutique law firm focusing exclusively on the specialist field of  

Intellectual Property (IP) Law, we look for candidates who have a genuine 

and demonstrable interest in IP Law. 

We particularly seek individuals who are academically consistent and have shown 

commitment to their studies. All-rounders who are able to think outside the box, 

possess a high achievement orientation and are willing to work hard in an intel-

lectually stimulating and challenging environment will thrive at Spoor & Fisher. 
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     ✆    +27 11 447 6848 

     ☺    Samantha Phillips 

     8    sam@warburtons.co.za 

*    53 Dudley Road, Parkwood, Johannesburg 2193 

Required Documentation: 

1. Completed Bachelor of Laws (LLB); 

2. Academic results of LLB; 

3. Indicate whether you have completed Practical Law Training (PLT) or whether 

you plan to register for PLT (on a full-time or part-time basis); 

4. Registered for/completed Master of Laws in Environmental Law (LLM) or re-

lated field and academic results if applicable; 

5. Details of any practical experience in environmental, health & safety, energy or 

mining law; and 

6. Valid driver’s licence and own vehicle 

7. Covid-19 Vaccination certificate 

How to make sure we have received what is sent: 

Visit our website – www.warburtons.co.za and subscribe to our newsletter. 

If you would like to be added to our mailing list please email  

admin@warburtons.co.za 

What Warburtons is looking for: 

Warburton Attorneys Inc. is now calling for applications for a candidate attorney 

position commencing in early 2023. We are looking for an enthusiastic and moti-

vated law graduate who has a passion for and can demonstrate a special interest 

and experience in environmental law. 
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        ✆    011 530 5000 

        ☺    Siyurie Moodley  

        8    articles@webberwentzel.com   

 *    PO Box 61771, Marshalltown, Johannesburg, 2107 

What to send:  
To apply, visit the Early Careers page on our website  
Webber Wentzel Candidate Attorney Programme.  

You will be required to complete an online application and upload the following 
documents:  
• Curriculum vitae 
• Academic transcript/s  
• Matric certificate or equivalent  
• Copy of your ID    

How to make sure we have received what is sent: 
Once your application is submitted, you will receive a notification via email  
acknowledging your submission. To check on the status of your application, 
visit your profile on our application portal.  

You may also follow up via the email: articles@webberwentzel.com.  

What Webber Wentzel is looking for: 
Academic excellence, diligence, leadership, curiosity, a desire to learn, a  
generosity of spirit and the ability to adapt. 

To apply you will need to meet the following minimum criteria: 
• Be studying/have studied at a South African institution or have a SAQA  

certified equivalent international qualification. 
• Expect to complete an LLB degree by January of the year the training contract 

commences. 
• Be a South African citizen or permanent resident. 
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        ✆    011 535 8175 

        ☺    Shesnee Naidoo –  

                  Graduate Manager:  

                  Recruitment & Development; 

                  Lorraine Khatso –  

                  Graduate Recruitment Consultant 

        8    graduates@werksmans.com   

 *    Private Bag 10015, Sandton, 2146 

What to send:  
Applications can be made through our website: www.werksmans.com/graduates.   

In order to apply, law students will be required to create and complete an online 
profile, as well as upload a copy of their, ID, transcripts and matric certificate. 

How to make sure we have received what is sent: 
Applicants may direct any queries via email to graduates@werksmans.com.   

What Werksmans is looking for: 
We welcome candidates who have a passion for life, learning, expertise and 
intellect. We seek students who are academically excellent and who also have 
interesting personalities and diverse interests. We want to know you beyond 
your lawyerly mask and for you to be free to explore your interests.   

We accept applications from all law students i.e. BA Law, B Com Law, B Acc Law 
and LLB degrees. Students can apply to us from the second year of a LLB degree or 
in the final year of an undergraduate degree. If this is you, you can join us either on 
a Vacation Work Programme or as a Candidate Attorney. These programmes will 
open up a world of opportunity to work with some of the best legal minds in the 
country, for the highest calibre of clients. 
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https://spoor.com/candidate-attorneys/
https://www.webberwentzel.com/Careers/Early-Careers/Pages/default.aspx

