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Editor’snote

‘N

ever, never and never again shall it be that this beautiful
land will again experience the oppression of one by
another and suffer the indignity of being the skunk of the
world. Let freedom reign.’ – Nelson Mandela – 10 May 1994
It did not take long for the South African government to forget
what it was like for a people to be oppressed. International law has
been broken, people are being killed and yet our government saw fit
to abstain from voting against Russia’s invasion of Ukraine. The
USSR may have supported the ANC but friend or not, the Russian
government must be condemned for its actions against a sovereign
state and its people. Quite apart from the appalling humanitarian consequences of the attack, it should not be forgotten that International
Law has been broken. That there are those in government who have
chosen to ignore the law is abhorrent as is the fact that government
has effectively sided with Russia. There are those who have chosen to
point to the UN’s failure to act in other terrible situations, as if this
condones South Africa’s failure to act now. Two wrongs never make a
right.
Russia’s attack on the Ukraine has underlined the fact that democracy is fragile at
best. That our government has passively
chosen to side with the aggressor in the
Ukraine should, perhaps be a warning to
those of us who believe in democracy. In
South Africa’s Constitution lie the bones of
our democracy. But there are those who
would wield power for their own ends. We
would all do well to remember the story of
the boiling frog...
The law – at home we also wait for the law
to take its course. On some fronts the wheels
of justice do indeed ‘grind exceedingly slow’
and in the end will there be retribution? The
trial of erstwhile president Zuma is postponed
ad infinitum – perhaps a tactic to ensure that in the end he may be
six-foot under and beyond the reach of justice.
The slippery slope on which Western Cape Judge President John
Hlophe decided to travel saw him being found guilty of gross misconduct by the JSC and a call for his impeachment. This 13 year-long
saga that began in May 2008 continued as the Gauteng High Court
reserved judgement on his argument that the JSC acted unconstitutionally, that the National Assembly does not have the right to ‘rubber stamp’ the gross misconduct finding and that parliament must be
ordered to try him.
It has been a year since the call to impeach and remove Public
Protector Busisiwe Mkhwebane. Mkhwebane has blotted the copy
book on the role of public protector. Thuli Madonsela set the benchmark on how to behave with dignity, honour, acting without fear or
favour. Mkhwebane appears to have decided to mould the role to her
own agenda.
Just three cases showing why justice delayed is justice denied.
M&A activity is generally considered an indicator of a strong mar-

ket. As you will read in the M&A feature the recovery in this sector
globally exceeded expectations. However, even before the attack on
the Ukraine, pundits warned that the figures of 2021 were unlikely to
be repeated in 2022. Globally it anticipated that increasing amounts
of red tape will have to be overcome, companies will have to contend
with increased government interference, and competition issues are
likely to hamper deals.
ESG issues will continue to be a focal point, not only in how companies are valued but also in bank financing. The environment has
been abused and it is to be hoped that what is being done to repair
the damage is not ‘too little, too late’. Competition law too is seen as
able make or break deals, and in South Africa the emphasis on inclusivity and social upliftment is, on occasion idealistic rather than realistic. The role of lawyers, always important, is now seen as essential to a
successful conclusion.
The spotlight is thrown on energy in this issue. Cop26 and its dire
warnings to the world that to continue to abuse the earth will see
challenges not yet considered. In South Africa
it has long been recognised that the country’s
emphasis on coal as a source of energy is not
sustainable, however, the cross-over to sustainable energy sources is expensive. A change over
to green energy is, however, essential for the
economy – no progress in this direction will
mean diminishing amounts of investment with
the consequential impact on the man in the
street and the country. As an example, PwC
reports that export markets like the EU are
moving towards carbon border tax policies, raising the prices for certain products. In a unique
move at the Cop26 Conference, South Africa
and wealthy nations including the US, the UK,
Germany, France, and the EU, formed a partnership. To help SA move to a low-carbon
economy it will receive $8.5 billion over three to five years.
Yale University's Center for Environmental Law & Policy produces an Environmental Performance Index (EPI) annually. It is ‘a
statistical method of computing the collective environmental impact
of all of a country’s policies combined’. The 2020 Environmental
Performance index ranked 180 countries across 32 performance indicators. South Africa stands at 142. According to Yale, the world’s top
ten environmentally friendly countries are, in order, Denmark,
Luxembourg, Switzerland, United Kingdom, France, Austria, Finland,
Sweden, Norway and Germany.
Will South Africa rise to the challenge? The spectre of Eskom
haunts much of South Africa’s economy.
There is an overriding consideration that must be factored into
any progress in South Africa’s energy sector and economy; globally
too. The ill-wind that blew into the Ukraine in the form of Russia
will affect us all. ◆
MYRLE VANDERSTRAETEN
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Fatal fines during a pandemic
LAYNE QUILLIAM

What to consider when raising a firm’s inability to
pay a competition law fine
he COVID-19 pandemic had a disastrous effect
on South Africa’s economy. In 2020, South
Africa’s Gross Domestic Product contracted by
7%, resulting in more firms winding up their businesses
than in 2019. Fragile firms facing such challenges may
not be able to absorb a competition law fine.

T

Exposure to such fines arises when
a firm is prosecuted by the
Competition Commission for contravening the Competition Act
(89 of 1998). Currently, the
Commission is prosecuting
approximately 87 cartel cases and
five abuse of dominance cases.
(Competition Commission
“Annual Report 20/21”
Competition-Commission2020_21-Final-Annual-Report.pdf
(compcom.co.za).
The respondent firms in these
Quilliam
cases may not be able to pay a possible fine at this economically
challenging time.
This article explores the factors to consider when raising a firm’s
inability to pay a competition law fine. For this purpose, the
Competition Act’s fining provisions are briefly described to show that
the statutory cap is a blunt instrument in preventing fatal fines. From
this context, the Commission’s approach to fatal fines is considered.
An essential element of the Commission’s approach to fatal fines is
the exit of the firm following a fine. To better understand this element,
guidance from the European Union (EU) and South Africa’s company
laws is provided below.
Fining provisions
Section 59(2) of the Competition Act limits competition law fines to a
maximum amount, so that they don’t jeopardise the firm’s viability.
Section 59(2) caps such fines at 10% of the firm’s South African
turnover in its most recent financial year. The Competition Appeal
Court (CAC) confirmed the purpose of this cap by stating that a fine:
“should not, on its own, be destructive of the offending party’s business;

hence the restraint of the cap.” (Southern Pipeline Contractors and another v
The Competition Commission 105/CAC/Dec10;106/CAC/Dec10) 33 para
61).
The CAC did, however, accept that a fine below this statutory cap
may still jeopardise the firm’s viability. The court acknowledged that the
10% cap is a “blunt instrument to achieve this constraint” and contemplated firms validly raising the destructive effect of a fine below this cap
(Macneil Agencies (Pty) Ltd v Competition Commission (121/CAC/Jul12)
34 para 85). Following the CAC’s comments, the Commission considered fatal fines in its ‘Guidelines for the Determination of
Administrative Penalties for Prohibited Practices’ ( GN 323,
Government Gazette 38693, 17 April 2015 (Effective 1 May 2015).
Issued in accordance with s79(b) of the Competition Act)(CC’s Fining
Guidelines).
Commission’s approach
The CC’s Fining Guidelines provides the Commission’s general
approach to possibly fatal fines. Its approach seems to borrow certain
concepts from the EU. This section briefly describes the Commission’s
approach in the CC’s Fining Guidelines and analyses analogous concepts from the EU.
Competition Commission’s Fining Guidelines
The CC’s Fining Guidelines state that the Commission will consider a
firm’s ability to pay when the fine would:
“irretrievably jeopardise the ability of the firm concerned to continue
trading and exit… [where] that may lead to a significant reduction in
competition.”1
Based on this, the essential elements of the Commission’s approach
to fatal fines seems to be:
A fine in terms of s59 of the Competition Act, which causes
The exit of a firm because it is unable to continue trading.
Where such exit significantly reduces competition.
This article focuses on the exit of the firm following a fine (LE
Quilliam The factors to be considered by the competition authorities when a
fine may cause the firm to exit (LLM Dissertation, Rhodes, 2021 for further detail on this and other factors)).
The EU’s approach is considered below as the CC’s Fining
Guidelines seem to borrow certain concepts from this jurisdiction. Then
a firm’s exit in terms of South Africa’s company laws is briefly described.
Eu approach
The EU has similar competition laws to South Africa. The EU may
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impose fines for competition law infringements, but these fines cannot
exceed 10% of the firm’s turnover. Within this context, the EU will
consider a firm’s ability to pay a fine where:
“the imposition of the fine…would irretrievably jeopardise the economic viability of the undertaking concerned and cause its assets to
lose all their value.” (Guidelines on the Method of Setting Fines
Imposed Pursuant to Article 23(2)(a) of Regulation No 1/2003
(2006) OJ C210/2 para 35).
The EU’s “economic viability” seems analogous to “ability … to continue trading” in the CC’s Fining Guidelines. The EU doesn’t define
“economic viability” but provides useful indicators of a firm’s ability to
continue trading. These indicators are profitability, capitalisation, solvency and liquidity. The EU views liquidity and solvency indicators as
the most useful (J Almunia, J Lewandowski “Information Note:
Inability to pay under paragraph 35 of the 2006 Fining Guidelines and
payment conditions pre- and post-decision finding an infringement and
imposing fines”, European Commission, SEC(2010) 737, 10 June 2010).
.
Financial indicators
Liquidity and solvency indicators include the current liquidity ratio
and the debt-equity solvency ratio
. These
financial ratios do, however, have their blind-spots.
Financial ratios are normally based on backwards-looking financial
statements which are constructed from historical data. Relying on only
one ratio provides a myopic view of the firm’s previous financial position and may result in faulty interpretations. Multiple ratios, however,
may conflict and give ambiguous results. To address weaknesses in
financial indicators, weighted financial ratios are combined for greater
reliability.
Altman Z-score bankruptcy prediction:
A widely used combination of financial ratios is the Altman Z-score:

Firms with a Z-score over 2.99 are unlikely to exit, but a score below
1.81 portends to the firm’s exit EI Altman “Financial Ratios, discriminant analysis and the prediction of corporate bankruptcy” (1968) Vol
23(4) The Journal of Finance 589 at 606).
The components of the above Z-score are geared towards large, listed,
manufacturing firms. The Z-score has subsequently been adapted for
unlisted firms, non-manufacturing firms, and firms in emerging markets.
However, the Z-score indicates bankruptcy and not necessarily exit.
Z-scores indicate the likelihood of bankruptcy in terms of United States

(US) bankruptcy laws. Chapter 11 bankruptcy in the US contemplates
a firm’s possible recovery in certain circumstances, e.g., a creditors’ compromise. Similarly, firms in South Africa may avoid exit through winding-up by entering business rescue.
Exit of firm in South Africa
In South Africa, a company may be wound up in two ways. The first is
through the liquidation process, in terms of the Companies Act of
1973. (1973 Companies Act). The second is through the business rescue process, in terms of the Companies Act of 2008 (2008 Companies
Act). Both methods are briefly described below.
Winding-up
A company ceases to exist when it is removed from the CIPC’s
Companies Register after being wound up. This process is regulated by
the 1973 Companies Act and applies to insolvent companies. A company
may be wound up if it is commercially insolvent.
Commercial insolvency occurs when a company cannot pay its
debts. This arises when a company does not have:
“liquid assets or readily realiszable assets available to meet its liabilities [including contingent and prospective liabilities] as they fall due to
be met in the ordinary course of business and thereafter to be in a position to carry on normal trading…” (ABSA Bank Ltd v Rhebokskloof
(Pty) Ltd and others 1993 (4) SA 436 (C) 440F-J).
Such commercial insolvency is different to factual insolvency.
Factual insolvency occurs when a company’s liabilities exceed its assets.
However, the courts have cautioned that “the valuation of assets, other
than cash, is a notoriously elastic and often highly subjective one”
(Boschpoort Ondernemings (Pty) Ltd v Absa Bank Ltd 2014 (1) All SA
507 (SCA) 513 para 17), and that “there are undoubtedly very many
companies operating exceedingly successfully in the real business world
[while factually insolvent]” (Ex parte Strydom No: In re central Plumbing
Works (Natal) (Pty) Ltd and others 1988 (1) SA 616 (D) 623D-E).
If commercially insolvent, the company will cease to exist after being
wound up. However, a commercially insolvent company in business rescue may still recover and continue trading.
Business rescue
As an alternative to winding-up, a company may enter business rescue
in terms of the 2008 Companies Act. A company may enter business
rescue if it is financially distressed. A company is financially distressed if
it will become commercially insolvent within the next six months.
When under business rescue, a business rescue practitioner prepares a
plan to achieve one of the goals of business rescue.
Business rescue has two alternative goals. The first is to return the
company to commercial solvency and normal trading. If this is not possible, then the firm is wound up. The company is wound up through
business rescue when it benefits creditors more than the above 1973
Companies Act process. A company will cease to exist at the end of
business rescue only if the second goal is realised. Only after the second
goal is reached will the firm fulfil the essential element in the CC’s
Fining Guidelines.
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Conclusion: factors to consider for fatal fines
COVID-19 has created a challenging environment for South Africa’s
firms. Firms facing such challenges may be unable to pay competition
law fines even below 10% of the firm’s turnover.
When faced with a fatal fine, a firm needs to show that the fine will
cause its exit as it will be unable to continue trading. The EU’s
approach to fatal fines suggests that certain financial indicators and the
Altman Z-score may predict a firm’s exit following a fine. However,
such indicators have their limitations and should be supplemented by
further evidence. This evidence includes the firm’s commercial insolvency following the fine.
1

Commercial insolvency exposes a firm to winding up or business rescue.
Commercial insolvency is, generally, a harbinger of a firm’s exit through
deregistration. However, a firm may continue trading after business rescue
if the process returns the firm to commercial solvency. In this way, commercial insolvency, generally, precipitates a firm’s exit from a fine, except if
the business rescue process can succor the firm back to health.
This article only proposes points to consider when analysing fatal
fines. I look forward to seeing how the competition authorities grapple
with this issue and whether the above plays any role in their thinking. ◆
Adv Quilliam writes in his personal capacity.

Paras 7.1 – 7.3.

Piercing the corporate veil –
a clarion call for certainty
DHAHINI NAIDU, ZOLANI L DHLAMINI AND KIRSHIA PILLAY

L

ord Chancellor Baron Thurlow, a lawyer and
politician, in the eighteenth century pondered
“Did you ever expect a corporation to have a conscience, when it has no soul to be damned, and no body
to be kicked?’’

It is trite that when an entity is incorporated it establishes its own juristic
personality separate from its directors. This position was reemphasised in
City Capital SA Property Holdings
Limited v Chavonnes Badenhorst St
Clair Cooper NO and Others
(85/2077) [2017] ZASCA 177:
‘’it is trite that a company is a
legal entity distinct from its shareholders. It has rights and liabilities
of its own, separate from those of
its shareholders. Its property is its
own and not that of its shareholders. This follows from the separate
legal existence with which a company is by statute endowed.’’
The corporate veil protects
directors from being held liable for

Naidu

any liabilities, debts, or other obligations that a company may incur in the
ordinary course of business. This protection is essential as it assists business owners from, amongst other things, having to surrender their personal
assets to discharge the debts of a company or settle its loans.
However, in certain circumstances, a court may take the view that the
directors should be held personally liable and thus ‘pierce the corporate
veil.’ The metaphor to ‘pierce the corporate veil’ between companies and
its members refers to the justification by our courts to disregard the distinct legal personality of a corporate entity.
In Dadoo Ltd v. Krugersdorp Municipal Council 1920 AD 530, the court held that:
“This conception of the existence of a company as a separate entity
distinct from its shareholders is no merely artificial and technical
thing. It is a matter of substance; … Cases may arise concerning the
existence or attributes which in the nature of things cannot be associated with a purely legal persona. And then it may be necessary to look
behind the company and to pay regard to the personality of the shareholders, who compose it.”
In addition, in Knoop NO and Others v Birkenstock Properties (Pty) Ltd
and Others (7095/2008) [2009] ZAFSHC 67 (4 June 2009) the court held
that:
‘’The corporate veil may be pierced where there is proof of fraud or dishonesty or other improper conduct in the establishment or the use of
the company or the conduct of its affairs.’’
Furthermore, Hülse-Reütter v Godde 2001 (4) SA 1336 (SCA) stated:
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“as a matter of principle … there must at least be some misuse or abuse
of the distinction between the corporate entity and those who control
it which results in an unfair advantage being afforded to the latter.”
In our law, there are two approaches to piercing the corporate veil, namely:
1) The common law doctrine; and
2) Section 20(9), which codified the common law, read with s7 of the
Companies Act 71 of 2008.
Section 20(9) of the Act states:
‘If, on application by an interested person or in any proceedings in
which a company is involved, a court finds that the incorporation of
the company, any use of the company, or any act by or on behalf of the
company, constitutes an unconscionable abuse of the juristic personality
of the company as a separate entity, the court may –
(a) declare that the company is to be deemed not to be a juristic
person in respect of any right, obligation or liability of the company or of a shareholder of the company or, in the case of a
non-profit company, a member of the company, or of another
person specified in the declaration; and
(b) make any further order the
court considers appropriate
to give effect to a declaration contemplated in paragraph (a).’
The effect of this section is that
any interested party could bring an
application to court if any use or act
on or behalf of the company constitutes unconscionable abuse. The
section’s shortcomings lie in failing
to specifically define essential
terms, such as what constitutes
Dhlamini
‘unconscionable abuse’ nor is there
conclusive guidance on the circumstances constituting ‘unconscionable abuse.’ This is the crux of the legal
wrestling our courts have engaged in due to the ambiguity and legal
uncertainty in this area of our law.
The court in Ex Parte: Gore NO and Others (18127/2012) [2013]
ZAWCHC 21, is aligned with this view and stated that:
‘’the language of s20(9) is cast in very wide terms, indicative of an
appreciation by the lawgiver that the provision might find application
in widely varying factual circumstances.’’
In the Gore case the holding company was King Financial Holdings
Limited (KH), which was in liquidation. The liquidators of 41 companies
that had formed part of a group of companies were the applicants in the
matter. The group of companies was referred to as ‘the King Group’. The
three King Brothers held a majority of KH shares and were directors of
KH and most of its subsidiaries, which empowered them to implement

control over the King Group.
The said brothers had ‘treated
all their companies as one’. As a
result of the fraudulent and disordered management of the activities of the group, the liquidators of
the principal companies were
unable to classify the corporate
entities against which creditors
had claims.
The court had to determine if in
the circumstances it ought to pierce
the corporate veil and ignore the
various subsidiary companies sepaPillay
rate juristic personalities, so that
the assets of the subsidiaries could
be considered as the assets of the holding company for purposes of creditors’ claims.
The court seems to have determined that there was an ‘unconscionable abuse’ by the King brothers, the ultimate controllers of the
juristic personalities of the subsidiaries as separate entities that resulted in
the case being brought within the ambit of s20(9).
In the Oxford English Dictionary, ‘unconscionable’ is defined as ‘showing no regard for conscience, unreasonably excessive, egregious, blatant,
unscrupulous.’
Gore NO held that:
‘’the term ‘unconscionable abuse of the juristic personality of a company’
postulates conduct in relation to the formation and use of companies
diverse enough to cover all the descriptive terms like ‘sham’, ‘device’,
‘stratagem’…The provision brings about that a remedy can be provided whenever the illegitimate use of the concept of juristic personality
adversely affects a third party in a way that reasonably should not be
countenanced.’’
The danger with such extensive powers by the courts is that, while
common law provides varied remedies to piercing the veil and to consider the merits of each case, s20(9) has no alternative remedies. In
other words, the section provides that a court may grant relief to pierce
the veil notwithstanding that an applicant has failed to make a case for
it.
Conflicting opinions and treatment of ‘unconscionable abuse’ have
resulted in varying thresholds and criteria adopted by the courts. By failing to definitively interpret ‘unconscionable abuse’ and in the absence of
stringent principles or requirements, the gates are open to an inconsistent
application of this doctrine.
Consequently, the aforesaid section has inadvertently created further
ambiguity in an area of law that sorely needs codified thresholds and clear
circumstances of abuse. ◆
Naidu is a Director, Dhlamini an Associate and Pillay a Candidate
Attorney with Fairbridges Wertheim Becker.
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Proposed changes to the Companies Act –
A case of two steps forward and one step back?
ANDREW JOHNSTON

O

n 1 October 2021, the Minister of Trade,
Industry and Competition published the
Companies Amendment Bill, 2021, for public
comment. In essence, the Bill seeks to amend the existing Companies Act, 2008, which has been in place for
over a decade. While the existing Act has been hailed as
progressive legislation for South Africa, it contains certain drafting defects, inconsistencies and loopholes. The
Bill is intended to remedy these defects, and comments
from interested and affected persons were required by
31 October 2021.

Consistent with the existing
Companies Act, one of the objectives of the Bill is to facilitate the
ease of doing business in South
Africa by reducing the amount of
‘red tape’ regarding the registering
and maintenance of corporations,
including companies. The Bill also
contains two additional philosophical pillars: the introduction of equity
to remuneration, as well as the
combatting of money laundering
and terrorism.
The ease of conducting business
is fundamental to any growing
Johnston
economy, and includes the elimination of unnecessary compliance burdens and barriers to entry. There is a
global concern that there is a widening gap between the ‘haves’ and ‘have
nots’ from a remuneration perspective, particularly between executives
and other employees, and that growing inequalities in society have been
exacerbated by the COVID-19 pandemic. The lawmakers have attempted
to address this matter in s30A of the Bill. In addition, for some time,
South Africa has been under pressure from offshore organisations regarding the control of money laundering and terrorism. In effect, South Africa
has been given 18 months to get its house in order and regularise this
facet of business.
While most of the proposed changes proffered by the Bill are overdue
and should be welcomed, there are other material aspects of the Bill
which still require careful consideration and deliberation before being
enacted.

What follows is a high-level overview of the proposed salient amendments to the Companies Act as set out in the Bill, and potential implications thereof. For ease of reference, I have addressed each of these
changes under their respective pillars: Ease of Doing Business; Equity in
Remuneration; and the Combatting of Money Laundering and Terrorism.
A. Ease of Doing business
Section 1:
The Bill has sought to amend the definition of ‘securities’ to include only shares and debentures. The current Companies Act includes within the definition of
securities, ‘other instruments’ which led to confusion
regarding what exactly this entailed i.e. shareholder
loan accounts, hybrid debt instruments, etc. The Bill
has also provided for the definition of a ‘true owner’ to
identify beneficial interests in the company.
Section 16:

For some time, there has been uncertainty and confusion regarding when an amendment to a company’s
Memorandum of Incorporation (MOI) takes place
after being submitted to the South African Companies
and Intellectual Property Commission (CIPC). The
Bill has clarified this position by recording that a
notice of amendment to a MOI takes effect 10-business days after receipt of the notice by CIPC, unless
CIPC endorses or rejects the amendments within this
10-business day period. However, should they so wish,
companies will be permitted to stipulate an effective
date longer than the 10-business days in the notice to
shareholders and to CIPC.

Section 26:

The proposed changes to s26 of the Companies Act,
dealing with access to written company information
and records, is perhaps one of the most controversial
changes proposed in the Bill. At present, a private
company’s annual financial statements are only available to its shareholders, and third parties can only
access a private company’s securities register in terms of
s26 of the Companies Act or via the Promotion of
Access to Information Act (PAIA). The proposed
amendments to s26, as contained in the Bill, seem to
permit any third party, including a competitor, a right
to access and copy certain private company’s annual
financial statements at any time without question, and
failing to satisfy a request for access will constitute an
offence.
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This right of inspection will, however, not apply to
small private companies, or personal liability and nonprofit companies, where the annual financial statements have been prepared internally (and the company
has a public interest score of less than 100) or the
annual financial statements have been independently
prepared by the company (and the company has a public interest score of less than 350). Hence, the proposed changes will apply to all public companies, state
owned entities, and certain private companies going
forward. Furthermore, this right also extends to other
company records, including the reports of annual
meetings, i.e. the remuneration report and register of
the disclosure of beneficial interests of a company.
Section 30:

Under the existing Companies Act, s45, dealing with
the provision of financial assistance, caters for two distinct scenarios, namely: the prohibition of financial
assistance to directors and prescribed officers, as well as
directors and prescribed officers of related or inter-related
companies in a group; as well as certain prohibitions
regarding the provision of intra-group financial assistance between a holding company and its subsidiaries,
in the absence of a solvency and liquidity test being
conducted and the passing of board and shareholder resolutions. In addition to correcting the heading to this
section of the Companies Act, the proposed amendments also seek to exclude from the remit of the section,
the giving of financial assistance by a holding company
to any of its subsidiaries. In other words, the requirements of s45 will not be required where a holding company provides financial assistance to its subsidiaries. This
amendment is to be welcomed and makes practical
sense, particularly where there is a group scenario.

Section 48:

A share buyback is a tool frequently used by companies
to return capital to their shareholders, and to signify a
level of confidence in the company’s future prospects
by the board. At present, any share buyback which
entails directors and prescribed officers participating
therein qua shareholders requires a special resolution of
shareholders authorising the directors and prescribed
officers to participate.
In terms of the proposed amendments to the
Companies Act, a special resolution will no longer be
required for the directors and prescribed officers where
a pro rata offer is made by the company to all shareholders of the company, or the buyback occurs as a
result of a transaction on a recognised stock exchange
on which the company’s shares are traded. However,
where there is a share buyback involving only the
directors and prescribed officers, then a special resolution will still be required.

Section 61:

This proposed amendment deals with the business to
be conducted at an annual general meeting, and now
includes the addition of a social and ethics committee
report, in addition to the annual financial statements,
remuneration report and register of disclosure of beneficial interests.

Section 72:

The effects of the proposed amendments to s72 of the
Companies Act are to, inter alia, render the social and
ethics committee of certain companies a statutory

In addition to every company needing to file an annual
return with CIPC, the proposed changes to s33 of the
Companies Act now require certain companies whose
public interest score exceeds the limits in the
Companies Act to also file with CIPC, its latest annual
financial statements, securities register and register of
disclosure of beneficial interests.

Section 38 A: This proposed amendment to the Companies Act
seeks to empower a court to validate the irregular creation, allotment and issue of shares. From time to time,
certain companies mistakenly issue shares which
exceed their authorised share capital. While the 1973
Companies Act provided a remedy for this, under the
current Companies Act, such an allotment is void. In
terms of the proposed amendment, interested and
affected parties will now be permitted to apply to court
to validate any unlawful allotment, provided it is just
and equitable to do so, and on terms and conditions
per the court order.
Section 40:

Section 45:

In future, the names of each director and prescribed
officer who receives remuneration and benefits from a
company which is required to be audited will need to
be named and included in the annual financial statements of the company concerned.
However, any audit of this remuneration and benefits
in respect of these directors and prescribed officers will
not require the company’s remuneration policy or
background statement to the remuneration report to
have to be audited.

Section 33:

“trust agreement”) to be entered into between the company and stakeholders which will cater for scenarios
where “trustees hold for and on behalf of” other parties.

The amendments proposed to s40 of the Companies
Act have clarified aspects relating to partially paid
shares and introduced the concept of a stakeholder
agreement (as opposed to the current rather vague
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rather than a board committee, and to require its
members to be elected by shareholders at each annual
general meeting of the company. These amendments
also deal with the composition of the social and ethics
committee and the publication of an exemption from
the requirement to appoint such a committee.
Furthermore, the proposed amendments deal with the
content, preparation and approval of the social and
ethics committee report at the annual general meeting
of shareholders. As a postscript to these comments, it
was previously mooted that workers be represented as a
member/s on the social and ethics committee, but this
seems to have been abandoned for the time being.
Section 90:

Section 95:

Recently the Issuer Division of the JSE Limited
amended its JSE Listings Requirements to specifically
require all publicly listed companies in South Africa to
table a resolution before shareholders at each annual
general meeting regarding the re-appointment of the
external auditors.
The Bill has extended this request by proposing
that all companies whose financials are required to be
audited annually, or whose MOI stipulates as much,
need to have their external auditors appointed/reappointed at each annual general meeting of the company in question. Furthermore, the cooling off period
for someone who was a director, or broadly involved in
the company’s business, to wait until becoming an
auditor of that company has been reduced from five
years to two years.
This proposed amendment seeks to extend the definition of an employee share scheme in terms of s95 of
the current Companies Act, to include situations
where there are purchases of shares of a company in
addition to the issue of shares in a company.

Section 118: Historically, the jurisdiction of the Takeover
Regulation Panel (TRP) has applied to regulated companies involving affected transactions as contemplated
in the Companies Act and regulations. Regulated
companies have included public companies, state
owned entities and private companies which, among
others, have had a transfer on a rolling basis of 10% or
more of their shares in the previous 24 months.
The latter stipulation has caused much consternation over the past decade as, technically speaking, this
may include shelf companies which have never traded
in the past. In order to address this anomaly, the Bill
seeks to amend which private companies will be
regarded as regulated companies by specifying that it
will include all private companies with 10 or more
shareholders and having a turnover and assets, the

quantum of which will be determined by the dti
Minister in consultation with the TRP.
Section 135: In this proposed amendment to the Companies Act,
the Bill seeks to clarify that any monies of a utility
nature, namely rates and taxes, electricity, water and
sanitation paid by a landlord to third parties during
business rescue proceedings and which would ordinarily
have been paid by the tenant, will be regarded as post
commencement financing, which will rank before concurrent creditors, but after employees.
In addition to the aforegoing, there are several other, less material amendments to ‘clean up’ wording or provide clarification
regarding certain sections of the Companies Act.
b. Equity in Remuneration
Section 30 A: The remuneration of directors and senior officers of
companies has long been the topic of much debate,
with global concern expressed regarding the quantum
of these awards, the ever-widening pay gap in society
and general inequality in society.
Section 30 A has been introduced by the Bill to
not only heighten transparency in relation to executive remuneration, but also to increase accountability
between companies and their senior executives and
shareholders.
It is generally accepted that the remuneration
report of a company includes both its remuneration
policy and implementation report, as well as a background statement.
The proposed amendments introduced by s30 A of
the Bill now lists the information which must be contained in the remuneration report:
a background statement;
the implementation report detailing remuneration
and benefits received by the directors and senior
officers during the past year;
the total remuneration of the employee of the company with the highest total remuneration;
the total remuneration of the employee of the company with the lowest remuneration; and
the average remuneration of all employees, the
median remuneration of all employees and the
remuneration gap reflecting the ratio between the
total remuneration of the top 5% highest paid
employees and the bottom 5% lowest paid employees of the company.
However, challenges in this regard include a lack of
definitions for remuneration, remuneration report,
remuneration policy and implementation report,
which renders the proposed changes confusing from a
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voting and approval perspective. In addition, no mention is made of gender pay gaps or the introduction of
a fair pay policy which addresses living wages.
Furthermore, and while the Bill contemplates both
the remuneration policy and implementation report
being tabled as ordinary resolutions at companies’
annual general meetings, failure to pass either or both
has certain draconian and perhaps unintended consequences per the current drafting. For example, the Bill
is unclear whether the company will have a claw back
on remuneration and benefits paid in the previous year
where the implementation report gets voted down.
In addition, the wording in s30 A is unclear as to
whether the directors who serve on the remuneration
committee, whose implementation report is not
approved by shareholders, must step down from the
board of directors or the remuneration committee. In
the case of the former, this will have a major impact
for South African companies where skilled non-executive directors are in short supply. This requirement will
also undoubtedly discourage talent and skills joining
remuneration committees in the future. Hopefully,
these issues will be addressed by the law makers in the
next round.
C. Combatting Money Laundering and Terrorism
Section 56:
Consistent with what is transpiring in Europe and in the
UK, global authorities are clamping down on money
laundering and the use of illegal proceeds for terrorism
activities. Part of this global exercise has focused its
attention on who the true owners of beneficial interests
in companies’ securities are, and the concomitant obli-
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gation to disclose these persons and interests.
Essentially, true owners have now been defined in
s1 of the Bill as being those natural persons who effectively ‘call the shots’ regarding securities, who vote on
and receive dividends on those shares, etc. Going forward, true owners will be deemed to be the holder of a
beneficial interest in shares. In addition, the Bill
defines certain other persons who will be regarded as
having a financial interest in a security for purposes of
compiling a register of holders or a beneficial interest
in the securities of a company.
Section 56 amendments also provide for circumstances where a company is unable to identify persons
who hold a beneficial interest in its securities.
Conclusion
While transparency and accountability have become the global norm for
companies over the past decade, these principles need to be considered
and balanced with the incumbent and competing interests which lead to
a free economy.
South Africa is a unique country with unique challenges, which
include an economy that has been contracting rather than expanding. For
the South African economy to grow, incentives to attract both foreign
and local investors will be required, and appropriate talent harnessed.
Company law often sits at the centre of these revivals, and it is incumbent on the law makers to ensure that laws achieve this purpose; failing
which, it may be a case of two steps forward and one step back. ◆
Johnston is a Director: Corporate Services at Sun International
Limited. The views expressed in this article are those of the author only
and are not representative of the views of Sun International, its board
members or employees.
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Troubled emojis
DHAHINI NAIDU

T

he use of emojis has become part of everyday
communication, and they are regularly
exchanged by most people on both an informal
and formal basis. If one looks at the multitude of social
media groups, emojis are often used together with text to
depict an emotion or otherwise add to the receiver’s or
readers’ understanding of the text (Nicole Pelletier ‘The
emoji that cost $20,000: Triggering liability for defamation on social media’ (2016) 52 Justice Reform
Washington University Journal of Law and Policy).

As a result, legal consequences in relation to the use of emojis may follow
for the users of social media platforms. In South Africa, there has been no
case dealing specifically with the use of emojis, but there is case law that
deals with “defamatory content”. It is inevitable that a case relating to the
use of emojis will materialise.
Emojis are not explicitly branded or defined under SA law, but an
emoji sent electronically constitutes a “data message” under the
Electronic Communications and Transactions Act (25 of 2002) (ECTA).
Section 13 (5) of ECTA expressly provides that an expression of intent or
other statement can have legal force, even in the absence of an electronic
signature, if there are other means from which a person’s intent or statement can be inferred. Data messages are actionable under SA law, and
emojis contained in them could serve as proof before a court to clarify the
underlying intent of content exchanged electronically, whether on a
social media platform or in other electronic communication.
The law of defamation in South Africa balances two fundamental
rights entrenched in the Constitution, namely the right to freedom of
expression and the right to dignity (in the form of a person’s good name
and reputation – sometimes called “external dignity”).
This article will investigate how emojis used on social media platforms
and in other electronic communication could potentially constitute
actionable defamatory content. It will also discuss critically how SA
courts ought to go about determining the meaning of emojis in the context of disputes, in the context of an action for defamation.
Definition of defamation
Sanette Nel (“Chapter 12: Freedom of expression, anonymity and the internet” in Sylvia Papadopoulos and Sizwe Snail (eds) Cyberlaw @ SA III:
The Law of the Internet in South Africa) defines defamation as the intentional publication of words or behaviour concerning another which has
the propensity to damage such a person’s status, good name or reputation.

“The law of defamation in South Africa is based on the actio iniuriarum,
which affords a plaintiff the right to claim damages where their personality
rights have been impaired intentionally by the unlawful act of another
(Khumalo v Holomisa 2002 (5) SA 401 (CC)).
The elements of the delict of defamation at common law are the a) publication; b) of a defamatory statement; c) about the plaintiff; d) made wrongfully e) and intentionally. The first three elements are discussed below.
A. Publication
The publication requirement is that another person has seen the item –
in this case, the emoji. It is not necessary to have been widely published;
sight by just one other person is enough.

b. Defamatory effect
When considering whether a publication has a defamatory effect, a court
must determine the meaning and its effect on the plaintiff. The second
stage of the test requires balancing the rights to the plaintiff’s dignity and
privacy, and the defendant’s right to freedom of expression. In essence,
the court must ask: what is the effect of the defamatory content on the
plaintiff’s Constitutional rights of dignity and privacy, and on the defendant’s right to freedom of expression? There are situations where the right
to dignity will be outweighed by the
right to freedom of expression.
Therefore, context is of utmost
importance in making this determination. “Each case must depend on
its own circumstances, and courts
must ensure that they effect the
appropriate balance.” (NEHAWU v
Tsatsi 2006 (6) SA 327 (SCA)).
“Defamation is aimed at compensating the victim for any publication that injures the plaintiff in
his good name and reputation.” (Le
Roux v Dey 2011 (3) SA 274
(CC)). South Africa’s Constitution
Naidu
also informs the law of defamation
and the courts have held that when
considering whether or not publication is defamatory, one would look at
how “a reasonable observer would look at it through the prism of the
Constitution and in relation to its values” (Le Roux v Dey).
A two-stage test ought to be applied to establish whether or not a publication is defamatory and, on its face, wrongful. The first leg is to 1)
determine the meaning of the publication as a matter of interpretation
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and 2) whether that meaning is defamatory. For the court to answer question 1, it would have to determine the ordinary and natural meaning of
what was published, and how a reasonable observer would interpret the
publication or understand it. This is an objective test. (NEHAWU v
Tsatsi 2006 (6) SA 327 (SCA)).
Meaning is generally expressed by words, but a picture, and thus an
emoji, could also express a point that might be even stronger than ordinary language. Context is key, and the nature of the viewers or readers
ought to be considered when applying the test.
C. About the plaintiff
Once the meaning of the publication has been determined and its effect
has been considered, the reputation, character and conduct of the plaintiff must also be considered. A plaintiff who is an upstanding and respected
person of society may be more successful in a claim, or attain a higher
damages claim than someone of more dubious honour.
Where it must be determined whether a defamatory statement
labelling a group of individuals also refers to a particular participant of the
group or organisation, the test to be applied is an objective one (Sauls v
Hendricks 1992 (3) SA 912).
The court must also consider the motives and conduct of the defendant in a defamation action. When looking at current case law, a court
would be more inclined to award greater damages to the plaintiff if the
defendant’s conduct is baseless and constitutes a conscious attempt to
destroy the reputation of the plaintiff. This can be distinguished from the
situation where a defendant acts out of a sense of duty, or in the interest
of justice and in the public’s interest, as with the media.
Burrows v Houda [2020] NSWDC 485 and other cases internationally dealing with emojis
In Houda, a 2020 Australian case, it was held that the use of an emoji can
have defamatory meaning. The plaintiff in the case was an attorney who
instituted proceedings regarding Tweets published by the defendant, a wellknown attorney in Australia, who previously employed the plaintiff.
On 27 May 2020, the defendant tweeted an article from July 2019
concerning the plaintiff. One of the defendant’s followers asked the
defendant what had happened to the plaintiff since the article, given that
it was published almost a year earlier. The defendant responded with a
“zipper mouth” emoji face. This, in turn, provoked further emoji responses
on the post from other followers.
What was clear from this case is that there are already judgments that
have been determined on the meaning of an emoji
in other areas of law.
Gibson J noted that “[on] Emojipedia the
zipper-mouth face emoji carried the mean-

ing of a “secret” or to “stop talking” in events where it was implied that a
person knew the answer but was reluctant to give it” (Burrows v Houda
2020 NSWDC 485).
Since society increasingly interacts on social media platforms in every
sphere of life, whether personal or professional, the court’s reliance on
Emojipedia in Houda was necessary to determine what the reasonable
observer on a social platform like Twitter would make of the use of the
emojis in the post.
“The correct approach to take to the analysis of symbols… is that set
out in … Bercow … where the court was called upon to determine the
meaning of an ‘innocent face’ emoticon.”
There are other cases in which it has been confirmed that an emoji
can express a set meaning (The School for Excellence Pty Ltd v Trendy Rhino
Pty Ltd 2018 VSC 514).
In other jurisdictions, such as America and Israel, courts have determined that an emoji can prove intent (an element of defamation in the
SA context) in court (See Yaniv Dahan v. Nir Chaim Sacharoff, File No.
30823-08-16 Small Claims (Herzliya), Nevo Legal Database (Isr.) (2017).
Critical discussion on interpretation and meaning
Emojis are often open to various interpretations, especially on a cultural
and global scale, which could result in ambiguity, and which might make
it hard to determine an individual’s intentions. Again, context is crucial
to determine the intent of the use of the relevant emoji. The increase of
crimen injuria cases in South Africa over the past few years makes it
important that those who use emojis are conscious of the consequences
and interpretation of their use.
Particularly on social media platforms, the use of an emoji in a post
that goes viral also carries the risk of a continuous republication, which
could result in damages against not just the publisher, but anyone who
republishes.
Given the wide ranges of interpretation based on different cultures,
belief systems and jurisdictions, it makes sense that courts (as can be seen
from the international judgments) tend to rely on the likes of Emojipedia
or an expert when interpreting the meaning of a specific emoji.
Conclusion
The South African courts have awarded damages for defamatory comments made on social media (Isparta v Richter 2013 (6) SA 4529 (GP))
and have no shortage of authority in dealing with the admissibility of
documents or publications emanating from an electronic source. What is
clear is that the use of an emoji can have consequences and an impact
on its publisher. Even though South Africa has not yet dealt with a case
focusing on the use and meaning of an emoji, there is legislation and
case law that deals with defamatory content and the admissibility of data messages. The courts are obliged to, and have
applied international law to their judgments and, given
international precedent on the use of emojis, it is likely
that South Africa’s courts will follow suit when the
need arises. ◆
Naidu is a Director, Fairbridges Wertheim Becker.
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Too sick for work but not a rugby match
PHUMZILE ZIQUBU

Woolworths (Pty) Ltd v Commission for Conciliation,
Mediation and Arbitration and Others (PA12/2020) [2021]
ZALAC.
Background
r Alexander works as an end of day controller
for Woolworths in Humansdorp. On 9 June
2018, he informed one of his managers that
he was sick and would not attend work. On the same
day, Alexander and his father travelled for an hour from
Jeffrey’s Bay to Port Elizabeth to watch a rugby match. It
is crucial to highlight that it takes him twenty minutes to
get to work, but he didn’t go as he was “too ill”. He
returned to work the following day and admitted to
attending a rugby match after being questioned by his
manager. His justification was that he was feeling better
at the time he attended the match. It is also important to
note that Alexander had previously been unreliable.
Investigations were carried out and Alexander was subjected to a Disciplinary Hearing.

M

Disciplinary hearing
Alexander was charged with gross misconduct for breach of company policies and procedures when he abused authorised leave in the form of sick
leave. He was found guilty of the charge and dismissed.
He was aggrieved and referred an unfair dismissal dispute to the
Commission for Conciliation, Mediation and Arbitration (CCMA).
CCMA
At the arbitration, the Commissioner listened to the testimony of both the
employee and employer. In considering the evidence, the Commissioner
stated that the employee did not seek to hide that he attended a rugby
match. Furthermore, he was not charged for dishonesty, and thus the
employment relationship had not yet broken down. The commissioner
issued an award that the dismissal was procedurally and substantively unfair,
and the employer was to reinstate the employee retrospectively.
Woolworths was unhappy with the award and applied to review the
matter in the Labour Court (LC).
Labour Court
On review, the judge took into account what had transpired at arbitration,
namely that there was no policy submitted relating to what must be done

by an employee who is on sick leave when his/her condition improves.
Moreover, the court stated that there was no dishonesty on the part of the
employee.
The judge concluded that the dismissal was substantively unfair, and
the award could not be set aside because the employer had not proved that
the commissioner’s decision was unreasonable.
Against this finding, the employer approached the Labour Appeal
Court (LAC) to appeal this order.
Labour Appeal Court
The LAC took into account that the employee had confirmed in his
own version that his action was dishonest. This court frowned upon the
lenient approach to dishonesty taken by the LC and stated that it cannot be acceptable. The employee was in a management position, yet
acted dishonestly. His act of stating that he was sick, yet going to watch
a rugby match, damaged the trust relationship between him and his
employer.
In the position he held, it was
expected that he demonstrate
seniority and act with integrity by
complying with all the codes and
policies of the employer.
This court concluded, “it is clear
that the relationship of trust as a
result of his initial unreliability and
now dishonest conduct had broken
down. Viewed from the record of
this employee, dismissal was clearly
the appropriate sanction.”
Comment
The LAC decision shows us that
the trust relationship between an
Ziqubu
employee and employer is very
important. It is a well-known principle that employees are expected to
be honest at all times. Dishonesty is a serious misconduct that can
break the trust relationship. Where dishonesty is an element of the
transgression, courts cannot be seen to be taking a lenient approach,
especially in such a case, where the employee nearly got away with
claiming wages to which he did not have a right, because he attended a
rugby match while on sick leave. Additionally, he had a previous record
of being unreliable.
This case illustrates that dishonesty can lead to a breach in trust so as
to render the continued employment unfeasible. ◆
Ziqubu is a Legal Adviser. She writes in her personal capacity.
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My Lord, please may we stand down for 10 minutes?

I am having a Hot Flush!
DEIRDRE VENTER

“S

o many women I’ve talked to see
menopause as an ending. But I’ve discovered that this is your moment to reinvent
yourself after years of focusing on the needs of everyone
else. It’s your opportunity to get clear about what matters to
you and then to pursue that with all of your energy, time and
talent.” – Oprah Winfrey

My personal experiences with a diagnosis which, like death and taxes, is a
certainty for all women on earth, inspired me not only to get a better
understanding of the condition, but also made me question whether
women are given support by their employers in their workplaces, which
even now are still predominantly male.
It should not have come as a surprise. I have an adult son who has just
finished school and is off to college soon. My daughter is entering her
teenage years and is starting her High School journey. I am no spring
chicken, even though, most days, I behave as if I am still twenty. Being told
I am in menopause and that I will never be able to naturally conceive
again came as a shock. I do not want more children – been there, done
that, worn the T shirt with an overdraft to boot. But the message that I am
getting old, that is what hurt. I cried.
And it all made sense too. The random anxiety, the explosive tempers,
the sudden onset of extreme irritation, the night sweats, and counting
sheep at two in the morning. The weight gain, dry eyes, headaches, the
brain fog (forgetting where I put my glasses or where I was going to do
what), and the worst symptom of all – the hot flushes. They come suddenly,
last only a few moments but have the ability to turn me, without warning,
from a calm, happy mother, wife, colleague and lawyer into a raging bull
with one purpose in life, and that is to take down anything that comes in
my way.
I was in denial, and now sitting in my gynae’s consulting rooms, I had to
confront the menopause. I also had to make the possibly life-changing decision about whether I would join the CHRTC (Controversial Hormone
Replacement Therapy Club).
After digesting my gynae’s abbreviated version of decades of studies of the
risks of HRT, some introspection and research, I decided to buck my mother’s
trend and join the CHRTC. I turned to the little patch which daily feeds my
body small doses of estrogen and progesterone. A few weeks have passed, and
the tiny, discreet patch of hormones has worked its magic. My sanity is
returning, the hot flushes are gone, my flock of sheep and I sleep at night,
and it now takes an army to get my irritation levels into the red.

This change of life experience
made me wonder about all the
menopausal women in the world
who, like me, are happy and content
with their careers, and have reached
the stage in their working lives
where they are actually good at their
jobs, not only because they have 20
plus years’ experience, but because
the kids are grown up and independent. We have more time to be at
work, doing what we do best, without the burden of school drop offs,
extra curriculars and endless paediaVenter trician appointments (because the
noses just do not stop running!)
Women have the right to make decisions about their bodies and health.
Many women decide, for personal reasons, not to get on the CHRTC Train
like I did. Having experienced the symptoms of menopause, I wonder how
these brave women cope whilst at work.
The world’s working population is aging. Menopausal women are the
fastest growing demographic in the workplace. Is this not reason enough to
start a conversation with employers about what support can be offered to
women in menopause who, while rendering their loyal and long services to
their employers, are struggling with not only the emotional aspect of getting old, but are experiencing the awful symptoms of menopause.
Do we, the menopausal working women, not have a duty to raise awareness of the struggles of being the over 40s in the workplace. Has the time
not come where the quadragenarians (Word of the Day!) should be asking
their employers to engage with them on the hot potato that even women
shy away from and find uncomfortable to mention?
Menopause is not a fleeting illness or condition. Perimenopause, which
precedes menopause, can last for four years of a woman’s life. When a
woman reaches the stage in her life when she no longer menstruates (the
only positive of menopause) and exits perimenopause, instead of smooth
tamponless sailing, women face, on average, 7.4 years of symptoms such as
hot flushes, night sweats, sleep disturbances, mood swings, attention problems, dry skin, thinning hair, headaches, joint and muscle pain, dry eyes,
focus and memory issues, and others not to be mentioned here.
Most women will reach the transition from perimenopause into
menopause in their late forties, early fifties. Employers could have
menopausal women in their workplaces for the full duration of perimenopause and menopause, and even into their post-menopausal phase
before retirement.
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The United Kingdom has recently seen a spike in cases referred to the
Employment Tribunals where women are challenging their dismissals and
treatment by their employers on the grounds of menopause being a disability
and a protected characteristic of being female.
As recently as January 2022, the Employment Tribunal in L Best v
Embark on Raw Limited upheld Best’s claim of harassment and victimisation.
Best, 52 at the time, claimed that she was harassed when her employer, Mr
Fletcher, made derogatory comments “that she must be on her Menopause”
and that her husband would start looking “at younger women now”. The
Employment Tribunal regarded these comments as victimisation and harassment on the grounds of her protected characteristics of age and sex.
On 7 October 2021, the Employment Appeal Tribunal in Ms M Rooney v
Leicester remitted the question of whether Ms Rooney was a disabled person
to the Employment Tribunal. Ms Rooney, a childcare social worker,
resigned after 12 years’ employment and claimed constructive dismissal on
the grounds of disability and sex discrimination. Ms Rooney alleged that
she was discriminated against when, inter alia, her supervisor, Mr Tingley,
responded to her comment that she was suffering from hot flushes with a
comment that he too gets hot in the office, and issued her with a formal
warning for sickness absence due to work stress. Her hearing was held
before four men, and she was refused a female doctor for her Occupational
Health assessment.
A disability is defined in the Equality Act 2010 as a physical or mental
impairment that has a substantial and long-term adverse effect on a person’s ability to carry out normal day to day activities. “Long term” is
defined as an impairment that lasted or is likely to last for at least 12
months, or is likely to last for the rest of the person’s life.
The Employment Appeal Tribunal held that, in light of Ms Rooney’s
evidence (which was unchallenged) that the menopause symptoms of night
sweats, anxiety, fatigue, urinary problems, poor concentration, hot flushes,
sleep disturbance and headaches were physical impairments which had lasted
for over 12 months, and which had had an effect on her day-to-day activities, the Employment Tribunal had erred in holding that Ms Rooney was
not a disabled person at the time.
In February 2021, in A McMahon v Rothwell & Evans LLP, the
Employment Tribunal, in a unanimous judgment, held that Ms McMahon
had suffered from severe Perimenopausal and Menopausal symptoms since
2017 and met the definition of disability on the basis of cumulative effect.
The Tribunal held that while her symptoms considered individually were
insufficient to meet the test of being “more than minor or trivial”, the
cumulative effect of her symptoms when considered together produced a
substantial effect, in that “the nature of this particular impairment is unpredictable, sometimes severe, sometimes not….”. Ms McMahon was, however,
unsuccessful in showing that her disability was the reason for her dismissal.
In December 2020, the Employment Tribunal in Daly v Optiva held that
the claimant, a 51 year old woman who suffered from extreme symptoms of
menopause which affected her daily living, was a disabled person by reasons
of symptoms of menopause. A similar finding was made in August 2020, in
the case of Donnachie v Telent Technology Services Limited.
In December 2019, in A v Bonmarche Limited (in Administration), the
claimant, a supervisor with 37 years’ experience, was subjected to offensive,
demeaning and humiliating remarks related to her being menopausal. The
employer refused to accommodate her condition when she asked for the

temperature in the workplace to be adjusted. The Employment Tribunal
held that Mr CB had treated the claimant less favourably than he would
treat somebody who was not a female in menopause, and that his comments were related to her status as a woman in menopause. She was awarded
£27,975.00 in compensation.
In April 2018, the Scottish Employment Tribunal in Davis v Scottish
Courts and Tribunal Services awarded Ms Davies, a court officer, reinstatement, £14,009.84 in back pay, and £5,000.00 in damages for injury to her
feelings when it found that Ms Davies’ dismissal was in consequence of her
disability, being the onset of menopause, which resulted in heavy bleeding,
severe anemia, confusion, emotional distress and lack of concentration.
The UK regards menopause as a disability – will the South African
employment tribunals follow suit? The Employment Equity Act defines disability as a long term or recurring physical or mental impairment which substantially limits a person’s prospects of entry into or advancement in employment. The focus when assessing whether a condition is a disability is not the
diagnosis, but the effect of the disability on the person in the working environment. It could be contended that, as women totally lose their bodily functions of production of hormones, ovulation and conception, menopause is a
physical, long-term impairment lasting longer than 12 months. Whether the
menopause is substantially limiting to meet the test for a disability will depend
on the severity of the particular claimant’s symptoms, and whether the symptoms substantially limit the claimant’s ability to perform the essential functions of her job. Each case would have to be assessed on its own merits.
In terms of the Code of Good Practice: Key Aspects on the
Employment with People with Disabilities, any assessment to determine
whether the effect of an impairment is limiting must consider whether the
impairment can be easily controlled, lessened or corrected by medical treatment which will remove or prevent the adverse effects.
Could it be argued that HRT is a medical treatment that easily controls
or lessens the effect of menopause, and that as there is such a treatment
available, menopause cannot be regarded as substantially limiting? What
about the women who decide not to become lifetime members of the
CHRTC, will they be compromised in the assessment of whether their
menopausal symptoms are substantially limiting? Could it be argued that
because menopause is a characteristic of being female, any harassment or
victimisation of a woman because she is experiencing symptoms in the
workplace is prohibited? Only women suffer from menopause. Who will the
hypothetical comparator be? Someone of the opposite sex, or another
female of childbearing age or one who falls outside the 45-55 age group?
There are no awards or judgments from the South African employment
tribunals dealing with these questions yet. It is only a matter of time.
Employers will be challenged when offhand comments in the office aimed
at hot flushing women offend, and when, due to a lack of support and
understanding of the symptoms from employers, menopausal women are
treated less favourably than the energetic and youthful 30-somethings.
Our commissioners and judges may soon be asked to dive into the
embarrassing and uncomfortable topic of a woman’s femininity, reproduction and hormones. The odds of the presiding officer being male are good. I
hope that when a courageous woman takes on the battle of menopause in a
court of law, the decision-maker will be one of us. ◆
Venter is a Director of Shepstone & Wylie.
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Shaking up South Africa’s Anti-Money Laundering
and Counter-Terrorism Financing measures
DEIRDRE VAN DER BERG

G

lobal watchdog, the Financial Action Task Force
(FATF), recently concluded its latest mutual evaluation of South Africa’s system for anti-money laundering (AML), counter financing of terrorism (CFT) and
counter proliferation financing (CPF).

The FATF has an important role to play in setting international standards
and coordinating global efforts in the fight against organised crime, corruption, and terrorism amongst its membership of 39 countries and
regional organisations, as well its associate members and observers. South
Africa, a member since 2003, has highlighted the extent to which a
country can be susceptible to corruption through the State Capture
Inquiry. Indeed, the FATF Plenary concluded that South Africa “has a
solid legal framework for combatting money laundering and terrorist
financing but significant shortcomings remain”. Unfortunately, this
implies that unless the country gets its house in order, we could be placed
on the FATF “grey list”. The implications are a drop in foreign direct
investment, with a knock-on effect on economic growth and, ultimately,
the financial wellbeing of all citizens.
The findings of the FATF’s mutual evaluation for South Africa were
met with a commitment by the South African government to resolve the
identified weaknesses and implement the recommendations to avoid the
country being placed on the grey list. It is presented with a huge challenge, however, given that corruption has become endemic within many
public bodies, as well as the private sector. The collective mindset
needs to be turned around.
What government has undertaken to do
As described in the Anti-Money Laundering and
Counter-Terrorism Financing measures –
South Africa, Fourth Round Mutual
Evaluation Report[1], there are a number of shortcomings to address, namely:
Revise the targeted financial sanctions legal framework to address the
major shortcomings identified.
Develop policies to address higher
money laundering and terrorist financing risks for
beneficial owners; the use
of cash and its cross-border

movement; third-party money
laundering; foreign predicate
crimes; and terrorist financing.
Increase supervisory resources
and ensure that all financial
institutions, designated nonfinancial businesses and professions (attorneys, estate agents,
trust service providers, corporate
service providers, dealers in precious metals and stones, and
crypto asset service providers)
are subject to AML/CFT obligations and are appropriately
Van der Berg
supervised.
Analyse how to substantially
improve the availability of information on domestic politically exposed
persons (PEPs);
Provide the SAPS Directorate
for Priority Crimes
Investigations with
more staff, especially
financial investigators and forensic
accountants.
Actively seek formal
and timely mutual
legal assistance for
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money laundering, including proactively pursuing “State Capture”
requests through all available channels.
Make major enhancements to the effectiveness of measures at borders
to detect and seize illicit cash flows and to identify and address unlicensed cross-border money value transfer services.
Significantly improve mechanisms to collect beneficial owner information about companies and trusts.
Ensure that accountable institutions adequately implement a riskbased approach, including through better assessing and understanding
their inherent risks and refining and implementing their risk management and compliance programs to mitigate their risks.
Supervisory Authorities should improve how they conduct and prioritise risk-based AML/CFT supervision, by improving their understanding of inherent money laundering and terrorist financing risks at sector
and institutional levels.
Corporates need to play their part
While the majority of the shortcomings are matters that only the South
African government can address, the role that corporates play should not
be underestimated. As State Capture has evidenced, it is the professional
enablers who facilitate money laundering.
Corporates need to ensure that they fully understand inherent risks
and commit to move beyond a tick-box approach by implementing riskbased AML/CFT policies and setting an ethical example to staff and
clients alike. Corporates can do their bit by critically assessing the following aspects of their internal governance framework:
Regulatory permissions
Being able to show that a corporate is subject to regulation and in
good standing with regulatory authorities provides risk mitigation for
clients and counterparties. While financial institutions and certain
designated non-financial businesses and professions are already caught
in the regulatory net, we are witnessing the likes of corporate service
providers and crypto asset service providers voluntarily adopting
AML/CFT measures in advance of becoming subject to regulatory
obligations.

Governance structure
The governance structure should be fit for purpose in view of size and
complexity of the business. Implementing layered lines of defence provides the board of directors with independent assurance of the risks
and the adequacy and effectiveness of internal controls. Boards need
to conclude risk appetite and tolerance statements based on their
understanding of the risks.
AML/CFT framework
AML/CFT frameworks should be built on an understanding of inherent risks. This requires a robust business risk assessment which incorporates the National Risk Assessment and the risk assigned to the sector in which the business operates. Service risk assessments provide
more granularity regarding the risks of the business’ products and services being abused for money laundering or terrorist financing purposes.
The outcome of the risk assessments will inform the application of the
risk-based approach and governance oversight.
Oversight framework
A risk which is often overlooked is the downstream third-party risk of
service providers. An effective oversight framework which ensures
appropriate levels of engagement, assurance and reporting of key performance indicators should be in place to mitigate this risk.
Through having an effective internal governance framework in
place, corporates can play their part in supporting and strengthening
the South African government’s efforts in the prevention and detection of money laundering and terrorist financing.
The way forward for South Africa
South Africa has been placed on a one-year observation period, during which
the FATF will closely monitor the progress of the measures to be addressed. If
satisfactory progress has not been achieved by October 2022, the FATF can
place South Africa on its grey list in its February 2023 Plenary. ◆
Van der Berg is Head of Compliance – Fund Services with Maitland
Group (South Africa).
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Tales from the US of A . . .
Suspended lawyer tells Bar, “No-one can stop me”
A Kentucky lawyer, who says he is working as a paralegal at the law firm
carrying his name, claims to be retired rather than suspended, which
means that the Kentucky Bar Association has no authority to hold him
in contempt for allegedly practising law. He previously called Kentucky
Bar officials “jokes of human excrement”. The lawyer has been suspended
since 2013, and the suspension was upheld by the Kentucky Supreme
Court in June 2021. The State Bar has filed a contempt motion.
Debra Cassens Weiss November 4, 2021
Judge suspended for jailing spectator who refused drug test
An Ohio judge has been suspended for a year for ordering a court spectator to take a drug test, then sentencing her to ten days in jail when
she refused. The spectator was sitting quietly at the back of the court
during a hearing of her boyfriend, who was accused of violating probation by failing to appear at a county drug court programme. The judge
said he thought the spectator was under the influence and had her led
away by the bailiff. She refused the test, and when she came back into
court was sentenced to prison for ten days. While in prison, she was
required to take a pregnancy test and undergo two full body-scans. The
Supreme Court found the judge showed “undignified, improper and discourteous demeanour”. There was nothing to justify the orders he made.
Debra Cassens Weiss November 11
Litigation funders leave lawyers owing double amount
borrowed
Lawyers who received funding from a litigation funding firm are sometimes tripped up by contract provisions that leave them owing more
than double the amount they borrowed after no more than two years.
One lawyer borrowed $55 000 and owed more than $130 000 just 21
months later, for a case where the lawyer netted only $3 000. The funders typically give money to lawyers preparing a lawsuit and require
repayment only if the case wins. The interest charge is 18% to 22%
annually; but including interest and fees, can be equivalent of a deal
that accrues interest at about 78% annually. The provisions often tie
loans to a pool of cases so that any win can trigger repayment obligations. Collateral may be required for all fees that the firm “now is or
may hereafter become entitled to receive”. The company has, however,
won nearly all the cases it has taken to arbitration for unpaid loans.
Debra Cassens Weiss November 18
Officer who shot dogs not entitled to qualified immunity
A federal appeals court ruled that a Minneapolis police officer was not
entitled to qualified immunity in a lawsuit alleging that his shooting

of two service dogs violated the constitutional rights of their owners. Two pit bulls
were severely injured when they were shot by
the officer while he was conducting a security check.
One dog was the “emotional service and seizure alert animal” for the
owner, and the other was a service animal for a child who had emotional-behavioural disorders. The court held that police officers may
justify shooting a dog to protect life and property only when it presents an objectively legitimate and imminent threat to him or others.
On the facts alleged and supported by a video, that situation did not
exist and there was no qualified immunity.
Debra Cassens Weiss November 16
Lawyer suspended for texting witness during phone deposition
A Florida lawyer has been suspended for 91 days for texting advice to
a witness during a phone deposition and then failing to come clean
when questioned by the opposing counsel and a judge. The incident
happened during a deposition of an adjuster who worked for an
employer in a workers’ compensation case. The opposing lawyer
heard typing sounds and asked the lawyer and the witness whether
they were texting. The lawyer said he was only receiving a text from
his daughter. He said he would put his phone away but, in fact, continued to text. After a break, he resumed texting, but this time he
inadvertently sent the text to the other lawyer instead of the witness.
The texts revealed advice to the adjuster on how to deal with questions. The lawyer was found guilty of violating an ethics rule that says
lawyers may not obstruct access to evidence, and for conduct prejudicial to the administration of justice.
Debra Cassens Weiss November 22
Judge censured for searching litigant’s home for marital
property
A West Virginia family court judge searched a self-represented litigant’s home for marital property. She will receive a public censure
and a $1 000 fine for the “egregious abuse of process”. According to
the appeal court, she admitted to a 20-year practice of going to people’s homes to determine whether disputed marital property was present, or to supervise the transfer. She said that she mostly did this
when requested by counsel. In the instant case, she adjourned the
court to the husband’s home, overrode his objections to the search
without a warrant, and the request to recuse herself. She took all parties into the home, where she dealt with a dispute over several items
including photographs, yearbooks, DVDs, recipes and a chainsaw.
She resolved a dispute over an umbrella stand in favour of the ex-
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wife. Although she claims she was ‘having a hearing’, there was no
record taken by her of what transpired.
Debra Cassens Weiss November 22
Remote-working lawyers subject to facial recognition
surveillance
Contract lawyers are being forced to use facial recognition monitoring while they work at home. The software uses webcams to scan the
user’s face and re-verify it throughout the day. The software is on the
alert for unauthorised people who enter the room, for photographs
snapped of confidential documents, and for work interruptions.
Lawyers claim to have been booted out for shifting slightly in their
chairs, looking away for a moment or adjusting their glasses or hair.
The system, they said, also chastises them for harmless behaviours
like holding a coffee mug mistaken for an unauthorised camera.
Debra Cassens Weiss November 15
White supremacists liable for $25 million for conspiracy to
commit violence
Jurors found the organisers of the violent 2017 “Unite the Right” rally
liable under Virginia law for civil conspiracy to commit violence and
intimidation. Jurors awarded more than $25 million in damages to
nine plaintiffs. Individual defendants (including supremacist leaders)
were each liable for $500 000 to the nine plaintiffs injured during the
rally, seven of whom were injured when a neo-Nazi ploughed his car
through a crowd, killing a paralegal. He is serving a life sentence for
murder and was ordered to pay $12 million in punitive damages.
Debra Cassens Weiss November 23
Driver who collided with fortified mailbox can’t sue owners
A pick-up truck driver hit a patch of black ice, veered off the road
and hit a fortified mailbox. He argued unsuccessfully that a landowner
owes a duty of care to drivers who strike a hazard off the road if the
landowner consciously created the hazard with knowledge of the possible danger to motorists who leave the road. The mailbox, instead of
a recommended two-inch diameter support pole buried 24 inches
deep, had an eight-inch diameter metal pipe buried 36 inches deep.
The judge and the appeal court held that Ohio law does not impose a
duty of care on landowners to motorists who lose control of their
vehicles. The conduct of the mailbox owner was also not the proximate cause of the injuries.
Debra Cassens Weiss November 30
Prosecutor subpoenaed phone records to stalk women
In an 88-count indictment, a former homicide prosecutor in Baltimore
is accused of using grand jury subpoenas and other investigative tools
to obtain information that he used to stalk two former romantic partners. He used the subpoenas to get the phone records of the former
girlfriends and their associates on multiple occasions. He also sought
recordings of phone calls, and details of the victims’ whereabouts.
Debra Cassens Weiss December 1

Black man convicted by all-white jury in room with confederate flags gets new trial
A Tennessee appeal court ruled that a Black criminal defendant is
entitled to a new trial because the all-white jury that convicted him
deliberated in a room adorned with various mementos of the
Confederacy. The memorabilia amounted to prejudicial extraneous
information. Secondly, the trial judge had improperly admitted a
prosecution witness’ inconsistent statement to police to support the
government’s case. There were at least six pieces of Confederacy
memorabilia in the room, including flags. Extraneous information
raises a presumption of prejudice and shifts the burden to the state to
show the information is harmless. The state sought to show that the
defendant was acquitted by jurors using the same room in an unrelated
case, but the court held that that was not sufficient to rebut the presumption of prejudice.
Debra Cassens Weiss December 6
Judge disparaged lawyer unaware of live stream
During a hearing, a judge, unaware that his comments were being
broadcast, said of the defence lawyer, “Can you imagine waking up
next to her every day? Oh, my God!” The judge has been re-assigned
to other duties that are likely to include paperwork. He must also
take sensitivity training and receive counselling on gender bias. The
matter will be referred to the judicial enquiry board. The judge was
speaking with a court clerk, an assistant public defender and two
assistant state attorneys when he ridiculed the lawyer in this and a
number of other ways. The lawyer had previously persuaded the
Pennsylvania Supreme Court to overturn actor and comedian Bill
Cosby’s conviction.
Debra Cassens Weiss January 18
Florida lawyer arrested for removing her clothes at a bar; it
was second arrest in 2 days
Florida lawyer was arrested on a charge of misdemeanour disorderly
conduct after she allegedly stripped naked at a bar and refused to
leave. The manager of the Beach Lounge had refused to serve Elkins
because of intoxication. She then walked into the restroom and came
back out “completely naked,” the report alleged. The manager told
Elkins to get dressed, but she allegedly refused to do so. She was
arrested just two days earlier on a charge of obtaining food with an
intent to defraud. According to that arrest report, Elkins entered the
Nori Thai Restaurant in St. Pete Beach, Florida, on the afternoon of
Feb. 16 and consumed food and alcoholic beverages valued at about
$38. On both occasions the police arrested 49-year-old lawyer Kelly
Elizabeth Elkins of Treasure Island, who was later released on her
own recognisance.
Debra Cassens Weiss February 14

All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal: Law News Now.
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The World
T

he Week reports that the US has been holding terrorism suspects
at Guantánamo Bay for 20 years. The military detention facility,
first called Camp X-Ray, was built in three days in early January
2002, to receive Al Qaeda and Taliban prisoners captured during the
U.S. invasion of Afghanistan. A photo of the first 20 detainees sparked a
national debate over human rights and national security, a debate that
continues. The US has spent $11 billion on the camp in the past 20
years, as it expanded into a large compound called Camp Delta. Some
780 Muslim men and boys from Pakistan, Afghanistan, Saudi Arabia,
and other countries, cycled through its prison cells, almost all without
charges or trials. Only two of those held were convicted of war crimes.
After years of gradual releases and repatriations under four presidents, 39
remain in custody. A 2020 declassified intelligence report said that 229 of
the more than 700 detainees who have been released have returned to
terrorist activities. And at least five people in Afghanistan’s current
Taliban government are former Guantánamo detainees.

T

he culture of entitlement engulfs many, not least parents wanting guaranteed admission to an elite university. The Varsity
Blues college admissions scandal – which saw parents pay large
amounts of money to ensure their children would be accepted by Ivy
League universities without them having to contend with the trauma of
applying and being rejected – sent shock waves through circles of the
US’ rich and famous. Among those found guilty was Gordon Caplan, former co-chairman of law firm, Willkie, Farr &
Gallagher. He paid $75,000 to rig his
daughter’s ACT exam. Found guilty, he
was sentenced to a one-month
prison sentence. In February 2021
he was also given a two-year suspension by the New York appellate
court, which retroactively dated its
start to November 2019. In
December, Caplan asked the appellate
court to be reinstated. The New York
attorney regulators have reinstated him as
an attorney. Caplan said he was ‘humbled by the court’s decision.” So even
those who should respect the law,
don’t. One has to wonder about his
advice to clients in the future.

O

n 1 March – Fat Tuesday
– the streets of New
Orleans were full of glitter and colour as back-to-back Mardi
Gras parades returned after last year’s

even was cancelled due to
COVID-19. Because there weren’t
enough police, the parade routes
were shorter than in previous but there
was plenty of colour and glitter as people
revelled in the preCOVID atmosphere.

I

t is said
that over
two million
‘kids’ in the US
use e-cigarettes, and
there is concern that this
is resulting in a new generation of nicotine addicts. The
FDA is now being asked to
eliminate e-cigarettes. In 2021, 43.6% of high school attendees vaped at
lease 20 days a month, and 27.6% reported vaping every day. Contrary to
popular belief, e-cigarettes also contain nicotine and other toxic chemicals. Johns Hopkins University reports that while vaping is less dangerous
than tobacco cigarettes, it remains dangerous. There has been an outbreak of lung injuries and deaths associated with vaping and, in February
2020, the Centers for Disease Control and Prevention (CDC) confirmed
2 807 cases of vaping-use associated lung injury and 68 deaths. The
research from Johns Hopkins University on vape ingredients published
last October revealed thousands of chemical ingredients in vape products,
most of which are not yet identified. Among those that the team could
identify were several potentially harmful substances, including caffeine,
three chemicals never previously found in e-cigarettes, a pesticide and
two flavourings linked to possible toxic effects and respiratory irritation.

U

S insurance lobbying group, AHIP released a
study showing that hospitals and doctors are
charging considerably more for specialty drugs
than pharmacies. Hospitals charged, on average,
108% the price for the same drugs compared to a
pharmacy, and a doctor’s office charged 22% more.
It added that there were higher markups for certain drugs in hospitals and doctors’ offices. For
example, cancer treatment, Herceptin had a 131%
price markup compared with pharmacies, and a 40%
markup from doctors’ offices. AHIP says it encourages
lawmakers to support the use of specialty pharmacies,
and to reject policies that take away lower-cost choices
from patients.
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R

euters reports that a cargo ship carrying thousands of luxury
cars has sunk off the Portuguese Azores archipelago. The
ship, which caught fire nearly two weeks ago, was transporting around 4 000 cars, including roughly 1100 Porsches and 189
Bentleys. All crew members of the Felicity Ace were evacuated
when the fire broke out. No oil leak has been reported so far, but
there is concern that the fuel tanks could be damaged, with the vessel lying around 3 500 metres below sea level.

T

he International Criminal Court’s top prosecutor has vowed
to open a formal investigation “as rapidly as possible” into
possible war crimes and crimes against humanity in
Ukraine. The inquiry would build on information that the ICC has
gathered since late 2013, when protests started against pro-Russian
leader Viktor Yanukovych, who was ousted the following year.
Security forces killed dozens of protesters in February 2014. Russia
then illegally annexed Crimea and backed separatists in eastern
Ukraine. A preliminary report published in December 2020 found
“a reasonable basis to believe” war crimes had been committed.
Ukrainian President Volodymyr Zelensky says that since Russia

invaded last week, it has targeted civilians. He called Russia’s
shelling of Kharkiv, a “war crime.”

W

hile some may consider this of little comfort to Ukrainians
whose lives have been so unutterably altered, it is perhaps an
indication of the volume of widespread outrage over Russia’s
invasion of the Ukraine, and its diverse expressions. The Giorgio Armani
show at the Milan Fashion Week opened with a statement from the
designer: “My decision not to use any music in the show was made as a
sign of respect to the people affected by the evolving tragedy.” Vogue
reports that ‘as silence fell on the intimate underground runway at Via
Borgonuovo, a sense of solemnity and sadness filled the room.’ Armani
wrote in an email after the show, “What could I do? I could only signal
my heartbeat for the tragedy through the silence. I didn’t want show
music. The best thing is to give a signal that we’re not happy, to recognise something disturbing is happening. In fashion, we’re accustomed to
loudness on every level. When somebody switches off the noise – either
literally or figuratively – silence speaks louder than words.” ◆
Compiled by Myrle Vanderstraeten
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Compulsory retention of clinical records
HANNEKE VERWEY

W

hilst it is common knowledge that healthcare
practitioners have a duty to keep health
records and to retain these for a period of time,
there is often some doubt regarding the exact retention
periods prescribed in law. There is also some uncertainty
amongst some practitioners regarding the implications of
the Protection of Personal Information Act (4 of 2013), and
whether the Act has amended the position under the Health
Professions Council of South Africa’s Guidelines on the
Keeping of Patient Records (Booklet 9, 2016).

According to the Health
Professions Council of South
Africa’s Guidelines on the Keeping
of Patient Records (Booklet 9),
“health records” refer to any relevant records made by a healthcare
practitioner at the time of or subsequent to a consultation and/or
examination or the application of
health management. Health records
include, but are not necessarily limited to the following:
Hand-written contemporaneous
notes taken by the healthcare
Verwey
practitioner.
Notes taken by previous practitioners attending to healthcare or other healthcare practitioners,
including a typed patient discharge summary or summaries.
Referral letters to and from other healthcare practitioners.
Laboratory reports and other laboratory evidence such as histology sections, cytology slides and printouts from automated analysers, X-ray
films and reports, ECG races, etc.
Audio-visual records such as photographs, videos and tape-recordings.
Clinical research forms and clinical trial data.
Other forms completed during the health interaction such as insurance forms, disability assessments and documentation of injury on
duty.
Death certificates and autopsy reports.
The Guidelines provide that health records should be stored for no less
than six years from the date that they became dormant, that is, generally
the date of last contact with the patient. The Guidelines provide for a

number of exceptions where practitioners should keep the records for a
longer period. These include :
In the case of minors, health records should be kept until the minor’s
21st birthday. This would apply equally for obstetric records.
For mentally incompetent patients the records should be kept for the
duration of the patient’s lifetime.
In terms of the Occupational Health and Safety Act (85 of 1993)
health records must be kept for 20 years after treatment.
The Protection of Personal Information Act confirms that records of
personal information, which would include health records, must not be
retained any longer than is necessary for achieving the purpose for which
the information was collected or subsequently processed, unless:
retention of the record is required or authorised by law. An example
would be the Council’s Ethical Guidelines, which require that clinical
records be kept at least six years from the date they became dormant.
the healthcare practitioner reasonably requires the record for lawful
purposes related to his or her functions or activities.
retention of the record is required by a contract between the parties
thereto.
the patient or a competent person where the patient is a child has
consented to the retention of the records.
Once the prescribed period has passed, healthcare practitioners may
destroy any dormant clinical records. Healthcare practitioners may nevertheless choose to retain records for a longer period. Although there are no
clear rules in this regard, there may be several factors that require health
records to be kept for longer periods. For instance, certain health conditions take a long period to manifest themselves, (e.g. asbestosis), and
records of patients who may have been exposed to such conditions,
should be kept for a sufficient period of time. Practitioners may also
choose to hold on to records longer if the patient suffered an adverse
event, and there are risks resulting from the handling or complications of
the case. In these circumstances, healthcare practitioners should, however,
satisfy themselves that the extended retention of the health record is
indeed reasonably required for lawful purposes related to their professional
functions or activities. Whilst the main function of clinical records is to
facilitate continuity of care, there are many legitimate secondary uses as
well. Records should, however, not simply be stored indefinitely without
good reason.
The Ethical Guidelines provide that healthcare practitioners may also
choose to retain healthcare records for longer periods based on the value
of the record for academic or research purposes. These Guidelines should
be read with s14(2) of the Protection of Personal Information Act, which
confirms that records of personal information may be retained for longer
periods for historical, statistical or research purposes, provided that appro-
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priate safeguards against the records being used for any other purposes
have been established.
In terms of the Protection of Personal Information Act, a responsible
party must destroy or delete a record of personal information or deidentify
it as soon as reasonably practicable after the responsible party is no longer
authorised to retain the record. The destruction or deletion of a record of
personal information must be done in a manner that prevents its reconstruction in an intelligible form. Although not a legal requirement, it is
advisable to keep a record of all healthcare records that have been
destroyed. The record should include, at minimum, the patient’s name,
date of birth, the start and end dates of the practitioner’s clinical involve-

ment, the date of destruction of the records and, if applicable, the name
of the destruction company.
The provisions of the Protection of Personal Information Act are thus
entirely reconcilable with, and have not amended the position as set out
in the Health Professions Council of South Africa’s Guidelines insofar as
it concerns the required period for the retention of health records.
Healthcare practitioners and their staff should be encouraged to familiarise themselves with the relevant regulatory framework to ensure continued compliance. ◆
Verwey is a Senior Associate with MacRobert.
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Do you sell can he really do that?
HANS MUHLBERG

Y

ou might be forgiven for thinking that there’s a
question mark missing here, that there are in
fact two separate questions. But no, the title is
pertinent to a recent trademark judgment in Germany.
One that deals with the issue of just what consumers
will/or will not perceive as a trademark or, as it is
sometimes described, a badge of origin.

The issue
A German company filed an application in Germany to register #darferdas as a trademark for clothing. Was this registrable?
The German Patent Office
Despite the applicant’s home ground advantage, the German Patent
Office ruled that #darferdas could not be registered as a trademark. The
reason – darf er das is a common German expression meaning ‘Can he
(really) do that?’ And let’s get real, no-one in Germany would consider
this expression to be a trademark!
The first appeal
This matter went on appeal and the first appeal court agreed with the
Patent Office. It explained its thinking as follows:

#darfedas is simply ‘a sequence of
characters and words joined
closely together composed of
common German words’;
#darfedas is no more than a
stylised presentation of a discussion point;
as for the hashtag preceding the
word, that simply indicates that
the public is invited to discuss
the question.
In short, consumers seeing
#darfedas on t-shirts would understand it as a simple interrogative
phrase. They would certainly not
perceive it as a trademark.

Muhlberg

The second appeal
The second tribunal decided that this was way above its pay grade and
that it needed to refer a legal question to the European Court. The question was this:
‘Is a mark distinctive (and therefore registrable) in cases where it can
plausibly be used as a trademark (badge of origin), even if this is not its
most obvious use?’
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The European Court decided that some French might not go amiss
and replied with a Oui.
back down again
Having enjoyed the benefit of the European Court’s great wisdom the
German court ruled that it was entirely possible that #darfedas could in
fact be used on a label sewn into a garment. And, said the court, if
#darfedas were indeed to be used on a label sewn into a garment consumers would surely regard it as a trademark.
The court went on to make the point that, to be distinctive and registrable, it is not necessary that every conceivable use of the mark is used as
a trademark. All that is required is that there must be a plausible possibility
of the mark being used in a way that it is understood as a trademark.
Conclusion
The upshot is that #darferdas can be registered as a trademark for clothing. With the court recognising that in different circumstances – for
example, if #darfedas were to be blazoned across the front of the garment –
people might regard it as something other than a trademark.
What can we take from this?
As lawyers love to say, everything depends on the facts. It is, of course,
common for a word to be blazoned across a t-shirt or hoodie, and we generally perceive this to be the trademark. But if the wording comprises a
statement or question we might see it differently, we might regard that
wording to be random, or possibly designed to amuse or shock. Yet if that
statement or question were to appear on a swing tab we would conclude
that it must be the trademark (because if it isn’t then what is?).
A final thought
The judgment is right. Yet…. it would be very weird to walk into a shop

and ask an assistant: Do you sell can he really do that?
I know… you’re thinking that was so interesting, surely it isn’t over
already! We’ll here’s a little bonus.
Lewis Hamilton – he’s good but he’s no Messi!
Like so many people these days, Lewis Hamilton drives a Mercedes,
although Lewis’s Merc does go particularly fast. Lewis filed an application to register the name Lewis Hamilton as an EU trademark for
watches and jewellery. This application was rejected following an opposition by a company called Hamilton, a subsidiary of Swatch. The company has a trademark registration for the name Hamilton also covering
watches and jewellery. It successfully argued that there would be confusion.
Lewis claimed that there will be no confusion. He referred the EU
trademark authorities to the famous case of Messi, the one where the
footballer successfully argued that the name Messi is so well known that it
won’t be confused with the earlier mark Massi. Lewis suggested that his
fame is such that the name Lewis Hamilton will not be confused with
Hamilton.
But alas, the European trademark authorities do not seem to think
that Lewis Hamilton is quite in the Lionel Messi league. They take the
view that people seeing Lewis Hamilton watches may well wonder if
there is a connection with Hamilton watches. The EU trademark authorities have sought to justify this finding by suggesting that Formula One
isn’t quite as big as football. Controversial!
How will this end? Lewis Hamilton is a fighter – he’ll surely take this
to the Max! ◆
Muhlberg, is a SA, UK and EU qualified IP lawyer. He presently finds
himself in the UK, offering consulting and content writing services to
various law firms: muhlbergip@gmail.com.
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Copyright troll litigation –
some considerations for practitioners
LENNARD COWAN AND JAMES HORN

R

ecently, there has been a spate of so-called ‘copyright troll litigation’ in South Africa, in terms of which
outrageous sums of money are claimed for alleged
copyright infringements for photographs posted online.

This type of litigation was first popularised in the United States and
would often relate to pornographic material. This was deliberate,
because the alleged infringers would be too embarrassed to oppose
legal proceedings and, accordingly, would hastily settle disputes (AF
Holdings LLC v. Does 1-1058, 752 F.3d 990, 998 (D.C. Cir. 2014)). It
has now expanded globally to a host of other copyrighted material,
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including photographs posted
online.
American jurisprudence on
copyright troll litigation has been
somewhat inconsistent. Certain
courts have placed emphasis on
the prevalence of widespread
copyright abuse as justification for
mass copyright litigation (Strike 3
Holdings, LLC v. John Doe 187188 (D.C. Cir. 2020)).
Other courts have decried
unscrupulous companies which
engage in predatory litigation
Cowan
purely for profit (Righthaven LLC v.
Hill Civil Action No. 1:11-cv00211-JLK and Righthaven LLC v. Hoehn, No. 11-16751 (9th Cir.
2013)). One American District Court described such litigation tactics
as follows:
“As I have previously noted, there is substantial evidence that
Righthaven has engaged in a pattern of filing copyright infringement suits against naïve bloggers in order to secure settlement
agreements, often with a minimal investment of time and effort.
These lawsuits act as an effective bargaining chip in the negotiation
of settlement agreements, because the cost of settlement is often less
than the cost a defendant would incur in defending against
Righthaven’s suit…” (Righthaven LLC v. Hill Civil Action No. 1:11cv-00211-JLK)
For a variety of reasons, including the success of copyright troll litigation internationally and the wide-ranging relief available to copyright holders, assignments and licensees in terms of the Copyright Act
(98 of 1978), as amended (the Copyright Act), similar litigation has
become popular in South Africa. There are also several companies that
are in the business of scouring the internet to identify the unauthorised
use of photographs and, thereafter, offering to fund litigation in
exchange for a share in the profits.
There are certain common features to copyright troll litigation in
South Africa:
Claims are typified by outrageously high demands which have no
bearing on any reasonable royalty and/or damages that may have
been suffered by the copyright owner. They are, in essence, designed
to intimidate and/or compel defendants to settle matters for
amounts significantly higher than the value of the photographs concerned;
The plaintiffs and/or their representatives are aware that defending
any legal proceedings will be significantly more expensive than a
nuisance value settlement (even one which exceeds any reasonable
royalties that may be due). Consequently, defendants are compelled
to settle rather than defend matters;
In the vast majority of cases, the plaintiffs and/or their representatives have no intention of bringing the claims before court, lest a
judge enquire why a plaintiff should receive hundreds of thousands of

rands for a photograph of dubious artistic and/or commercial value;
The photographs that are the subject of such claims are often used
inadvertently and typically do not contain any indication that they
are subject to copyright in the first place (i.e. in the form of a copyright mark or watermark). Claims are also often brought years after
the fact and only after being identified by automated internet
searches;
Litigation is regularly funded by external third parties, in terms of
champerty agreements (i.e. no win/no fee agreements), meaning
that the actual copyright owner has little risk if the litigation fails.
Large photographic licensing companies and/or stock photography
websites also regularly issue such demands in the normal course of
business;
In many cases, the photographs are not published in South Africa.
Local businesses and South
African residents can nevertheless be held liable because of
the Berne Convention, which
permits foreign persons to bring
actions in South Africa,
notwithstanding the publication of the photographs in
other jurisdictions; and
Small businesses, NGOs and
individuals are often deliberately targeted because they lack
the funds and/or the legal
wherewithal to defend the
actions.
Horn
Given the rise of copyright troll
litigation in South Africa, we set out below some considerations for
consumers and legal practitioners who are faced with these claims.
These are not intended to be exhaustive or prescriptive, but rather to
give an indication of the options available. The following may be relevant:
There are several exceptions to copyright protection applicable in
terms of the Copyright Act. In the first instance, an assessment
should be made as to whether any of those exceptions apply, as this
may immediately absolve a defendant from any liability. By way of
example, a ‘fair dealing’ exception exists in relation to photographs
used for the purposes of reporting on current events;
If a defendant was not aware that the photograph was subject to
copyright and had no reasonable grounds to suspect that it was, this
constitutes an absolute defence to any claim for damages. This will
limit the plaintiff to claiming a ‘reasonable royalty’ in lieu of a claim
for damages;
To determine what would constitute a ‘reasonable royalty’, a search
of the specific photographs should be conducted (this can be done
with a Google Image Search). Frequently, photographs forming the
subject matter of a claim are still available for licensing through
online stock photography websites. This will give an indication of
what constitutes a reasonable royalty for their use;
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Where the photograph in question is not available for licensing, it
may be useful to search for similar photographs that are available
online through online stock photography websites such as
Shutterstock or Getty Images;
Where the photograph was taken by a professional photographer
with a well-known body of work and reputation, it is also advisable
to check whether that photographer licenses the use of other images
online (i.e. is there a generic licensing fee applicable to all of
his/her work);
In the unlikely event that a claim for damages is available at all (i.e.
where a defendant knowingly breached copyright), it should be
remembered that it is brought under the common law in terms of
the Aquilian Action and, therefore, all elements of a delict must be
present in order for the claim to be good in law;
It may be possible, for example, to defend a claim for damages on
the basis that the posting of an image was not wrongful, inter alia,
because it caused negligible harm to the plaintiff and/or the relationship between the parties and ethical issues weigh in favour of
the defendant (especially in a case where litigation is funded by a
third-party for profit);
It may also be possible to defend a claim for damages on the basis
that the harm caused was not ‘reasonably foreseeable’ by the defendant and, therefore, the fault element has not been met;
The quantification of damages in such delictual claims will also be
assessed with reference to ordinary delictual principles. This will
typically be limited to a loss of profits in the form of the value for
which the pictures are normally licensed (see Priority Records (Pty)
Ltd v Ban-nab Radio and Tv1; Gramophone Record Co (Pty) Ltd v
Ban-nab Radio and TV 1988 (2) SA 281 (D)). In the vast majority
of matters, enormous claims for damages accordingly have no legitimate legal basis and will not be sustained in court;
Clients should be advised to utilise website analytics to determine
how many times the blog/post in question was read and/or the picture utilised was viewed. This data may undercut any quantification
of damages in relation to the use of the image;
If the particulars of the specific photographer (i.e. the plaintiff) are
not contained in a letter of demand, require that those details be
provided. A ‘representative’ has no locus standi to step into the shoes
of the plaintiff. Knowing the details of the specific plaintiff is necessary to determine whether the plaintiff is a foreign peregrinus
(which is relevant to security for costs);
Where the claim is brought by an assignee or licensee of the work, a
written agreement signed by the copyright holder/licensor is
required. The date of this agreement may also be relevant, depending on when the image was posted online;
Enquire in which jurisdiction the image was first published. If the
image was first published outside of a country that is a signatory to
the Berne Convention, the plaintiff will have no claim in South
Africa;
If the plaintiff is a foreign peregrinus, enquire whether the plaintiff
has property (movable or immovable) in South Africa which can
serve as security for any adverse costs order against him/her;
In the event that the plaintiff does not have sufficient property,

consider filing a Rule 47(1) notice requiring the plaintiff to furnish
security for costs. For litigation funded on a no win/no fee basis,
claiming security for costs often brings an immediate end to the litigation;
If the amount of security is contested by the plaintiff, a draft bill of
costs should be prepared, and the matter should be enrolled before
the taxing master for a determination. If the plaintiff refuses to provide any security, consider an application for an order that such
security be paid and that the proceedings be stayed until such security is provided;
If the matter proceeds to trial, consider making a ‘with prejudice’
tender based on what a reasonable royalty for the use of the photograph would be. If the plaintiff takes the matter to trial and can
prove no damages beyond the reasonable royalty, the plaintiff will
become liable for the costs.
In general terms, clients should be comforted by the fact that proving any damages whatsoever in relation to the use of photographs without permission is difficult, if not impossible (i.e. because there are
none), and further, that any reasonable royalties claimable will be substantially limited in terms of the Copyright Act.
Thus, any settlement should be minimal, and often, the persons pursuing such claims are prepared to settle at a tiny fraction of the amount
initially claimed (typically in the region of a few thousand rand).
Where a plaintiff refuses to settle for a reasonable amount, however,
it remains open to a defendant to drive the litigation process and to
place the matter before court (often together with a ‘with prejudice’
tender of reasonable royalties). The court is unlikely to be impressed by
claims that are grossly exaggerated with a view to extorting settlements
from unwitting defendants. Substantial punitive costs may follow
against the plaintiffs concerned.
Finally, in relation to the conduct of the legal practitioners pursuing
such claims, the Code of Conduct applicable to attorneys contains a
prohibition against making statements calculated to mislead or intimidate other persons on behalf of clients, including statements “which
materially exceed the legitimate assertion or the rights of entitlement
of the attorney’s client”.
Where it can be demonstrated that attorneys have made excessive
demands with no basis in fact or law, those attorneys should be referred
to the Legal Practice Council for investigation. These complaints
should include a request that the Legal Practice Council investigate
legal compliance to the extent that any contingency fee arrangement
has been concluded, given the substantial non-compliance in relation
to the conclusion of those agreements by attorneys.
Ultimately, copyright troll litigation will likely continue until it is
addressed by either an amendment to the Copyright Act which bolsters the statutory fair use provisions in the context of online social
media, or a sufficiently punitive judgment against a copyright troll litigant for abuse of the court (and perhaps even their attorneys, in the
form of an order of costs de bonis propriis). ◆
Cowan is an Executive Consultant and Horn a Consultant with
Cowan-Harper-Madikizela.
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‘You’ve got mail’ – Have electronic
communications become the new registered mail?
CIRESH SINGH

I

t is difficult to imagine the world without technology.
The internet, social media, on-line shopping and
emails have become a common part of everyday

life.

Technology has created and continues to create a new economic landscape which has revolutionised the global economy and fundamentally
changed the way we communicate. The pace at which technology has
infused into human life has occurred so rapidly that its character and
implications from a commercial and legal perspective have not yet been
fully understood (S.L Gereda, Telecommunication Law in South Africa
(2006), The Electronic Communications and Transactions Act, Chapter 6,
263). The age of digitalisation has changed the way we interact with one
another and, from a legal perspective, it has changed the way legal transactions and court processes are initiated and concluded.
Internationally, many countries have incorporated technology into
their business and work process. Furthermore, from a legal landscape,
many countries have infused technology into their court process, and several foreign courts have allowed service of summons and other court documents digitally by email or by social media.
Traditionally, in South Africa, most regulations required delivery of
court notices and documents via registered post or by the Sheriff of the
High Court; however, recently there seems to have been a strong shift to
exploring delivery by electronic means.
This short article considers whether technology can be used to effect
delivery of legal notices, and considers the question of whether email has
now become the new registered ‘postal’ mail.
Legislative provisions
In South Africa, the Electronic Communications and Transactions Act
(25 of 2002) (ECTA) is the primary legislation which governs digital
communications. The main objectives of the Act are to promote, facilitate and regulate electronic communications and transactions. The
ECTA also seeks to develop a national e-strategy, to promote universal
access to electronic communications and transac-tions, and to prevent
the abuse of information systems. In essence, the ECTA aims to address
the world of e-commerce and establish legal principles to govern digital
transactions. Accordingly, there are several provisions in the ECTA that
allow delivery of documents electronically via email. For example, s19 (4)
of the ECTA indicates that where any law requires or permits a person to
send a document or information by registered or certified post or similar
service, that requirement is met if an electronic copy of the document or

information is sent to the South
African Post Office Limited, is registered by the said Post Office and
sent by that Post Office to the electronic address provided by the
sender. While on a strict interpretation of s19, the ECTA allows electronic delivery of legal notices,
albeit, by still using the Post Office,
there are several other legislative
provisions that allow for the electronic delivery of certain documents and notices independently.
Rule 4A (1) of the Uniform
Singh
Rules of Court provides, inter alia,
that the service of documents and
notices in any proceedings may be effected by facsimile or electronic mail
to the respective addresses provided. Rule 4A (4) further provides that
service under this Rule need not be effected through the Sheriff.
Section 65 of the National Credit Act provides that if no method is
prescribed for delivery of a particular document, delivery may occur by
fax, email, or printable webpage.
Section 44(1) (a) of the Superior Courts Act provides, inter alia, that
in any civil proceedings before a Superior Court, any summons, writ, warrant, rule, order, notice, document or other process, or any other communication which by any law, rule or agreement of parties is required or
directed to be served or executed upon any person, may be transmitted by
fax or by means of any other electronic medium as provided by the rules.
Rule 44 (1) (b) further provides that any document received or printed as
a result of the electronic transmission is of the same force and effect as if
the original had been shown upon the person concerned.
Case law
South African courts have steadily adopted a favourable approach to the
use of technology in court process and there are many judicial decisions
that have affirmed the validity of electronically delivering court notices.
In the cases of FirstRand Bank v Ngcobo, North Gauteng High Court,
Case No 24661/2009; FirstRand Bank v Allie, Western Cape High Court,
Case No 9410/2020; and FirstRand Bank v Joubert, North Gauteng High
Court, Case No 34079/2020, the courts approved judgment applications
in instances where the s129 notices in terms of the National Credit Act
had been delivered via email, as opposed to registered post. In the
Ngcobo case, the court acknowledged that delivery of the s129 notice via
email constituted valid delivery. In the case of FirstRand Bank v Manie,
North Gauteng High Court, Case No 66436/2019, the court went further
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in showing its acceptance of electronic delivery by ordering that the Rule
46A notices in that instance be delivered to the defendants via registered
email, as opposed to registered post.
Another example of delivery by electronic means can be seen in the
case of CMC Woodworking Machinery v Pieter Odendaal Kitchens 2012 (5)
SA 604 (KZD). In this case, the court allowed for the service of certain
notices by a Facebook message. In this matter, the defendant had evaded
service of the notices, and the plaintiff applied for substituted service via
Facebook. The court found that this was warranted since normal forms of
service were unsuccessful, and that using Facebook would bring the notice
to the defendant’s attention.
Conclusion
The above legislative and judicial cases acknowledge the validity of

notices being delivered via email. Accordingly, it is trite that delivery of
documents and notices via email now constitute valid and effective delivery. In contrast to the traditional delivery by registered or regular post, the
use of email is quicker, and more cost effective and reliable. Moreover, the
digital delivery of a document provides a digital track and trace receipt,
which serves as greater evidence to the fact that a document was sent
(s23 (a) of the ECTA and Article 10 of the UNCITRAL Model Law on
Electronic Commerce).
Given the advancements in technology and the acknowledgement of
its incorporation into the law, it will not be long before email will be considered the new form of registered mail, and the email address will be used
as a domicilium address to effect service for court process. ◆
Dr. Singh writes in his personal capacity.
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POPI and its possible relation to AI or
machine learning systems
VENOLAN NAIDOO

T

his is the final article in the three-part series discussing the impact of the Personal Information Act
(4 of 2013) on artificial intelligence or machine
learning systems in the context of the workplace.

Although the degree to which the processing of personal information by
artificial intelligence systems is relevant depends on the type of workplace
or employer, and may appear prescient, it is reasonable to conclude that
this will grow in the not-too-distant future.
This article looks at the relevant provisions or themes of POPI and its
possible relation to artificial intelligence or machine learning systems.
However, the provisions of POPI discussed are not exhaustive and other
areas may also be relevant in the specific context of any given case.
This article looks at:
Further processing of personal information, security safeguards, third
party operators and those abroad receiving personal information;
The quality of personal information and the employee data subject’s
right to correct or delete personal information;
Data subject participation: the right to request information held about

the data subject employee;
Unique identifiers in the processing of personal information and prior
authorisation required from the Information Regulator; and
Information Regulator: statutory powers, amongst others, to monitor
and enforce compliance.
Further processing of personal information, security safeguards, third party operators and those abroad receiving personal information
If a responsible employer wants to further process information by the
machine learning system, in terms of s15(1) of POPI, the employer must
determine whether further processing is compatible with the purpose for
which it was collected – i.e. adhering to s13 of POPI. Section 15(2) of
the Act sets out a list of considerations to be taken into account in this
assessment. Importantly, s15(3) provides a list of grounds in which further processing will not be construed as incompatible with the purpose of
collection. This includes, amongst others, consent from the data subject
employee; the information being available in or derived from a public
record or has deliberately been made public by the data subject or, the
information is used for historical, statistical or research purposes and the
responsible party ensures that the further processing is carried out solely
for such purposes and will not be published in an identifiable form.
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Under s19 of POPI, a responsible party employer must hold security
safeguards to protect the integrity and confidentiality of the information.
In the context of AI systems, it is possible that third party operators
will play a role.
Section 20 of POPI regulates third party operators or persons who process the information. The processing must only be done with the knowledge or authorisation of the responsible party employer and the third
party must treat personal information which comes to their knowledge as confidential and not for disclosure.
In terms of s21 of POPI, a
responsible party employer must
conclude a written contract with a
third party operator to ensure that
the operator establishes and maintains the security measures referred
to in s19. A third party operator
must notify the responsible party
immediately where there are reasonable grounds to believe that the
personal information of a data subNaidoo
ject has been accessed or acquired
by any unauthorised person.
Section 22 imposes further obligations on a responsible party employer
where there are reasonable grounds to believe that the information has
been accessed or acquired by an unauthorised person. A responsible party
employer would need to notify the Information Regulator and the data
subject employee unless the stipulated exceptions apply.
It is also possible that third party operators can be beyond the borders
of South Africa. For those cross-border third parties, s72 of POPI imposes
further obligations. Section 72 requires that the responsible party employer
may not transfer information about a data subject employee to a third
party who is in a foreign country. However, the exceptions to this include,
amongst others, consent from the data subject; if the third party is subject
to a law, binding corporate rules or binding agreement which provide an
adequate level of protection taking into account the applicable considerations under s72; the transfer is necessary for the performance of a contract
between the data subject and the responsible party, for the implementation of pre-contractual measures taken in response to the data subject’s
request; the transfer is necessary for the conclusion or performance of a
contract concluded in the interest of the data subject between the responsible party and a third party.
Given the potential of AI systems being linked through cross-border
cloud computing servers, it is possible as the AI systems could be administered or managed, on behalf of a responsible party employer, by a third
party entity (including from another country). The applicable provisions
will therefore need to be complied with.
Quality of personal information and the data subject
employee’s right to correct or delete personal information
Although serving the interests of all, including a responsible party
employer, a data subject employee and an AI system to ensure accurate

predictions or decisions, s16 of POPI requires that ‘a responsible party
must take reasonably practicable steps to ensure that the personal information is complete, accurate, not misleading and updated where necessary’ and ‘the responsible party must have regard to the purpose for which
personal information is collected or further processed’.
Section 24 of POPI also makes provision for a data subject employee
to request a responsible party employer to ‘correct or delete personal information about the data subject in its possession or under its control that is
inaccurate, irrelevant, excessive, out of date, incomplete, misleading or
obtained unlawfully; or destroy or delete a record of personal information
about the data subject that the responsible party is no longer authorised
to retain in terms of section 14 of POPI’.
Data subject participation: right to request information held
about the data subject employee
In line with POPI and the Promotion of Access to Information Act (2 of
2000) (PAIA), data subject employees may exercise their right to access
information held about them. A data subject employee may, therefore,
request a record or description of the personal information about themselves as held by the responsible party employer, including information
about the identities of all third parties, or, a category of third party, having or having had access to it (s23). The provisions also require, amongst
others, that it should be in a form that is generally understandable.
Based on this, what if in processing the information the machine
learning system has developed a myriad of profiles as part of its “learning”,
even with (as mentioned earlier) face value anonymised information (by
removing the identity), but in some way, through a ‘reasonably foreseeable method’, is, can at a later stage associate it with that person?
In light of the rights of data subject employees to request a record or
description of what information has been ‘held about the data subject’,
could this also extend to request a record and/or description in respect of
the ‘processing’ of the personal information? If so, from a practical perspective, would the employer be in a position to provide this information,
which has perhaps been processed by an intricate, complex and intuitive
system?
Section 17 of POPI appears to provide some clarity in that a responsible party must maintain documentation of all processing operations under
its responsibility as referred to in terms of sections 14 and 15 of PAIA.
That said, it is silent as to what extent the “processing operations” ought
to be documented. For example, should a responsible party employer
make provision in their machine learning processes to systematically link,
akin to ‘virtual paper trail’, as to what that personal information (mixed
with a horde of other data) has or was processed with or should it merely
document an overall purpose of the processing (based on the underlying
logic of the AI or machine learning system).
unique identifiers in the processing of personal information
and prior authorisation required from the Information Regulator
Section 57 of POPI regulates, amongst other matters, the processing of
unique identifiers of data subject employees, the processing of information
on criminal behaviour or unlawful objectionable conduct on behalf of
third parties, the processing of information relating to credit reporting,
and the transfer of special personal information (referred to in s26 of
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POPI) to a third party in a foreign country that does not provide an adequate level of protection for the processing of personal information.
A unique identifier is defined as any identifier that is assigned to a
data subject and uniquely identifies that data subject in relation to that
responsible party. In this instance, s57 is triggered when, amongst others,
unique identifiers are processed for a purpose other than the one for
which the unique identifier was specifically intended at collection and
with the aim of linking the information together with information processed by other responsible parties.
A responsible party employer would, amongst others, need to get prior
authorisation from the Information Regulator (Regulator) before any processing, if it plans to do so, together with such other obligations under
sections 57 & 58 of POPI.
In terms of unique identifiers in the context of machine learning systems, this would be personal information intertwined with other information and possibly linked to other responsible parties (perhaps through a
third-party AI platform). Amongst the other instances envisaged under
s57 of POPI, these would impose further obligations.
The Regulator was established in terms of POPI and has various statutory powers some of which will be discussed in the next section below.
Information Regulator: statutory powers, amongst others, to
monitor and enforce compliance
The Regulator has the statutory powers to monitor and enforce compliance. This would include the the conducting of investigations, seeking
court ordered warrants, and making assessments to ensure compliance.
Pertinent to the topic of this article, the Regulator also has the powers
(under s40(1)(b)(ii) of POPI) to undertake research and monitor developments in information processing and computer technology to ensure

that any adverse effects are minimised. The Regulator must report the
results of this research and monitoring to the relevant Minister.
This provision of POPI acknowledges that emerging technologies play
a role in the processing of personal information and could have adverse
effects as technological development progresses.
Apart from the above, there are provisions on offences, penalties, and
administrative fines if a breach or contravention takes place. Having an
‘accountable’ machine learning system in respect of the processing of personal information could be essential for purposes of POPI compliance if
the need to audit ever arose.
Conclusion
This article raises a host of challenging questions about the relationship
between POPI and the AI software systems that may require this personal
information. It remains to be seen how this likely conundrum between AI
or machine learning systems and data privacy under POPI will unfold,
and whether they are mutually exclusive or adaptable to function symbiotically.
It also remains to be seen whether the Regulator will issue a code of
conduct.
For now, it would seem that creating well defined and clear provisions,
including contractually and in policy documents, between the processing
of personal information by an AI or machine learning system and the regulation of data privacy under POPI will be a foundational start. Moreover,
ensuring compliance from the outset when setting up the AI or machine
learning systems would result in a system processing personal information
(if any) in tandem with POPI. ◆
Naidoo is a Senior Associate, Employment Law practice, Fasken
(South Africa).
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Update on the Master’s Office
LOUIS VAN VUREN

I

n late January 2022, the Master’s Office in Pretoria
was visited by the deputy minister, Mr John Jeffery,
and other representatives of the Department of
Justice. This signaled the severity of the problems at
the Master’s Office and it is hoped that remedial steps
are taken as soon as possible.

FISA members collectively manage several hundred billion rands. They
draft several thousand wills each year and administer around 50 percent

of deceased estates reported to the Office of the Master of the High
Court. These are some of the problems encountered in 2020 and 2021:
The failure to declare Wills an essential service during COVID-19
lockdowns, at a time when deaths were rising and mortality issues were
top of mind;
The regular closure of many Master’s Offices around the country for
COVID-19 de-contamination after positive cases among staff members;
Problems with the government printer led to the legal issues of the
Government Gazette not being published for more than a month in
March 2021;
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There is no consistency of processes among the various Master’s
Offices, and little or no consequence management
No clear reasons have been given for the suspension of Chief Director,
Tessie Bezuidenhout and others’
A ransomware attack on the Department of Justice’s IT systems. This
attack impacted the Master’s web portal, leading to banks being unable
to verify Letters of Executorship;
The closure of the Pretoria Deeds Office on account of the electricity
supply not being paid.
The number of issues reported by FISA members has risen exponentially,
in particular regarding deceased estates and trusts. The number of matters
reported rose from 61 in 2019 to 376 in 2021. Some attorneys have even
started taking legal action to force outcomes from the authorities.
In addition:
FISA members’ “extremely poor” rating of Master’s service levels nearly
doubled from from 18% in Q1 2018 to 33% in Q1 2021.
From 28 May 2018 to 25 January 2022, the bulk of issues reported by
FISA members were led by Johannesburg (26%) followed by Cape
Town (21%), Pretoria (20%) and Polokwane (19%).

In the same period, estates
formed 68% of the matters handled while trusts made up 32%,
with curatorships and other matters making up the balance.
FISA does have a cordial relationship with the Chief Master, but there
has been a lack of communication
around some essential issues. The
Institute will continue to act in a spirit of collaboration and be positive in
developing a good relationship with
the Master’s Office in the interests of
its members and the public alike. ◆

Van Vuren

Van Vuren is CEO of the Fiduciary Institute of Southern Africa (FISA).
FISA provides information and statistics showing how the breakdown of
Master’s Office processes has hindered crucial issues relating i.a. to winding up
estates and registering trusts.

Practice Directives should be subordinate to
Uniform Rules of Court
SIPHO TUMELO MDHLULI

T

he Rules Board for Courts of Law Act (107 of
1985) provides for the making of rules for the
efficient, expeditious and uniform administration
of justice in the Supreme Court of Appeal, high courts
and lower courts; to make provision for the establishment of the Rules Board for Courts of Law; and to provide for matters connected therewith.

Section 178 of the Constitution also states that the Constitutional Court,
the Supreme Court of Appeal and the High Court of South Africa all
have the inherent power to protect and regulate their own process, and to
develop the common law, taking into account the interests of justice.
This means they can also introduce their directives and put in place case
flows programmes to fast-track the finalisation of matters expediently.
The aim of the Practice Directives is essentially to deal with the daily
functioning of the courts, case-flow management and intend to introduce
uniformity. In addition, they are intended to inform and involve stake-

holders and all those who participate or take an interest in the court
system at Regional Court level.
Subject to any directives issued
by the Chief Justice, these practice
directives are binding as Court
President’s directives and acquire
legal force and effect. They do not
seek to override the Rules of Court,
which have the force of law and
may be amended by the Court
Presidents’ Forum from time to time –
as and when circumstances so dictate.
Mdhluli
No interpretation of these practice directives should have the
effect that access to justice is denied to any litigant, in particular the indigent (Civil Practice Directives 2013 revision – LSSA)
(https://www.lssa.org.za/wp-content/uploads/2019/12).
In The National Director of Public Prosecution (Ex Parte Application),
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(905/2017) [2018] ZASCA (86) (31 May 2018), the SCA held that:
“The practice directive is subordinate to any relevant statute, the common law and the Uniform Rules and it cannot be applied to restrict or
undermine any piece of legislation, the Uniform Rules of Court or the
Common Law. Practice directives essentially deal with the daily functioning of the courts and, their purpose is to supplement the rules of court. In
this case, the court a quo afforded the practice directive statutory force
overriding both s38 of the POCA and Rule 6(4)(a) of the Uniform Rules.
This is impermissible. The practice directive should not negate the provisions of s38 and Rule 6(4)(a) of the Uniform rules.”
The question now arises as to how this judgment will affect other provisions of the Practice Directives that seemingly are in conflict with the
Rules of Court. One such issue is the practice that matters may not be
postponed sine die by agreement between the parties but must be postponed to a specific date and case managed. This directive is seemingly
inconsistent with the Uniform Rules of Court.

All litigants are obliged to consider the question of access to justice
when actions or applications are issued, and the courts have a duty to
ensure that access to justice is ensured by exercising appropriate judicial
oversight.
One thing that must be borne in mind is to note that Practice
Directives are procedures dictated by general experience and are not
intended to impede the freedom of the presiding officer to determine the
procedure in a particular case at a conference convened.
The Civil Practice Directives embraces the constitutional principle
that everyone has the right to have any dispute that can be resolved
by the application of law decided in a fair public hearing before a
court or, where appropriate, another independent and impartial tribunal or forum ensuring the principle that justice must also be seen to
be done. ◆
Mdhluli is a legal practitioner with Marisana Mashedi (Middelburg).

Citing spouses married in community
of property in contracts
MICHELE VAN ECK

Revisiting the implications of the Matrimonial
Property Act (88 of 1984)
he Borcherds v Duxbury 2021 (1) SA 410 (ECP)
matter raised questions regarding electronic
signatures in property transactions, but it also
touched on how parties married in community of property
(and their spouses) should be cited or named when
drafting a contract in property transactions.

T

Briefly, the seller in Borcherds was married in community of property,
but the property was registered in the name of only the seller. The seller
raised several arguments contesting the contract’s validity in terms of
s2(1) of the Alienation of Land Act (68 of 1981) (ALA), one of which
was that the spouse of the seller was not cited as a party to the contract. For the purposes of the Borcherds matter, although s15(2) of the
Matrimonial Property Act (88 of 1984) (MPA) requires the written
consent of the spouse for certain transactions, including alienation of
land (see also the discussion in Broodie NO v Maposa and others [2018]
2 All SA 364 (WCC)), the court correctly found that there is no
requirement under the ALA or the MPA to identify or cite the spouse
of the seller in the contract. In fact, the spouse had initialled and
signed the contract, confirming the transaction and thereby providing

the requisite consent under the MPA.
The seller’s argument in the Borcherds matter highlights a common
misconception that there is a requirement to cite or name the contracting party’s spouse in a written contract. Yet, there is no legal
requirement to do so. Citing a contracting party in a written contract
is generally to identify the contracting parties, and the failure to cite a
spouse of a contracting party will certainly not impact the validity of
the contract (unless, of course, the contracting parties have agreed to
such a requirement, or if there is a requirement in law in relation to a
specific type of contract). Unlike civil procedure, there is also no prescribed way to name parties in a contract other than to sufficiently
identify the contracting parties. This notwithstanding, there are certain formalities in respect of contracts entered into with a party married in community of property which impact the capacity to contract.
This is set out in s15(1) of the MPA, which notes that:
“Subject to the provisions of subsections (2), (3) and (7), a spouse
in a marriage in community of property may perform any juristic act
with regard to the joint estate without the consent of the other
spouse”.
The general rule is, therefore, that no consent (or formalities) is
required for a spouse married in community of property to conclude a
contract, but there are exceptions to the rule (see also Marais NO and
Another v Maposa and Others [2020] JOL 46814 (SCA)). These are
summarised as follows:

35

March 2022

thelaw

Section 15(2)

Requires written consent of the contracting party’s spouse in transactions such as:
• The alienation of land, mortgages, servitudes to confer or transfer a real right in immovable property.
• Contracts in terms of the ALA.
• Deeds of suretyship.
• The alienation, ceding or pledge of shares, stocks, debentures, bonds, insurance policies, fixed deposits, jewellery, coins,
stamps, paintings, or other assets that form part of the joint estate as investments.
• The withdrawal of money held in the name of the other spouse from a banking or another type of account.
• Credit agreement under the National Credit Act 34 of 2005 (but such consent is not required for successive charges in a
credit facility).

Section 15(3)

Requires consent from the contracting party’s spouse in transactions such as (the consent need not necessarily be written and
could conceivably be verbal or tacit consent):
• Sale of furniture or goods of the common household that is part of the joint estate.
• Receipt of money due to the contracting party’s spouse in instances, such as: remuneration, earnings, bonus, allowance,
royalty, pension or gratuity, the spouse’s profession, trade, business, or services rendered, damages or loss, inheritance,
legacy, donation, bursary or prize left, other income, dividends or interest on or the proceeds of shares or investments, and
the proceeds from an insurance policy or annuity.

Section 15(7)

Does not require consent of the contracting party’s spouse in transactions such as the sale or cession of listed securities on
the stock exchange or a deposit held in the spouse’s name at a bank or the like.

Section 15(9) of the MPA sets
out the consequences where a party
enters a contract without the necessary consent required in terms of
s15(2) or 15(3). Section 15(9) distinguishes between two scenarios:
Firstly, where the contracting
party (the other party) is not
aware (or could not reasonably
be aware) that they are contracting in a way that would circumvent s15(2) or 15(3) of the
MPA. In these instances, the
necessary consent is deemed to
van Eck
have been provided (s15(9)(a)).
However, if consent is not provided in terms of sections 15(2) or 15(3), and s15(9)(a) is not applicable to the circumstances, then our courts have noted that the contract would be void and unenforceable (Marais NO and Another v
Maposa and Others [2020] JOL 46814 (SCA) par 26).
Secondly, where the contracting party (the spouse) knows (or
should reasonably have known) that they would not obtain the necessary consent from the spouse, then the joint estate will bear any
loss of the transaction, but an appropriate adjustment would be
made in favour of the contracting party’s spouse when the estate is
divided (s15(9)(b)).
In conclusion, other than the requirements set out in sections 15(2)
and 15(3) of the MPA, there are no requirements to obtain the consent of a contracting party’s spouse who is married in community of

property in a contract. Spouses married in community of property can
freely enter into contracts and there is no legal requirement to cite (or
name) the contracting party’s spouse in a contract. Where consent is
required in terms of sections 15(2) and 15(3) of the MPA, there is generally no prescribed manner to reflect the spouse’s consent, but our
courts have noted that more must be provided than the “bold assurances” from the contracting party that the consent of the spouse was
obtained (for example, Visser v Hull & Others [2009] JOL 23670
(WCC) par 8). This may practically be achieved in a separate signature block or a consent section within the written contract, but may

In conclusion, other than the requirements set
out in sections 15(2) and 15(3) of the MPA,
there are no requirements to obtain the consent of a contracting party’s spouse who is married in community of property in a contract.

also be separate to the contracting document altogether. In this, the
Borcherds matter again highlights that contracts in South Africa are
not overly formalistic but insofar as formalities are applicable, the legislative requirements will provide guidance on the way in which written contracts should be drafted. ◆
Dr van Eck is a Senior Lecturer, Department of Private Law,
University of Johannesburg.
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Inspired by The Ancestor
THE CONSTITUTIONAL COURT TRUST

T

he handwoven tapestry by Joseph Ndlovu that
forms part of the Constitutional Court Art
Collection (CCAC), and is reproduced on the
cover of this issue of without prejudice, is based on
Ernest Mancoba's (1904–2002) oil painting L'Ancêtre,
seemingly abstract but rich in depth.

L'Ancêtre pays tribute to Mancoba’s ancestry and to the heritage of South
Africa, the artist’s land of birth. Mancoba drew inspiration for his painting from a story his mother, Florence Mancoba, told him about his greatgrandmother. According to Elza Miles, this story left an indelible
impression on Mancoba:
“When the Mfengus could not come to terms with the despotism of
King Shaka (c. 1787-1828) they searched for and found a new home
among the Xhosas in the Transkei. There they, who called themselves ‘destitute wanderers’, made a success of cattle farming. Among
the Mfengus who fled with the Zulu forces in hot pursuit was the
Mangquangwanas, Mancoba's maternal kin. In their group was an
aged great-grandmother. She was so old and weak that the younger
members had to carry her. When after a few days she realised that
she was an impediment to the flight of her people, and that the distance between her and her pursuers was decreasing, she ordered them
to leave and to proceed without her. Mancoba said: ‘She stood and
they walked. She waved and she waved. It was the last they saw of
her... because she saw that she hindered quicker, practical progress.
So she sacrificed herself.’”
Mancoba, who left South Africa for Europe in 1938, very seldom
gave illustrative titles to his pieces, L'Ancêtre was one of the few exceptions. He added the title when the Johannesburg Art Gallery acquired
the work for its permanent collection. Mancoba commented that the
lines and colours he used for his work, which are closely mimicked by
Ndlovu, came directly from his subconscious without deliberate intervention in a manner that he described as “almost Freudian”.
Correspondingly, the final meaning is that which develops in the consciousness of the viewer. “Once the image begins to speak to you, then
the message is there,” Mancoba said.
The Art & Ubuntu Trust (AUT) recognised that this work could
translate well into a tapestry and commissioned Ndlovu to create the
woven piece in 2016. It was donated to the CCAC by the AUT in
2017. The weaving of L'Ancêtre by Ndlovu was the final artwork he
completed before falling ill. He died in 2019. Notably, in 1994, Justices

Albie Sachs and Yvonne Mokgoro commissioned Ndlovu to produce the
very first artwork of the CCAC, titled Humanity (1995).
On the 29th of November 2021, the Constitutional Court Trust
(CCT), custodian of the CCAC, and the AUT hosted a webinar titled
African spirituality, humanity’s heritage focussed on the interpretation of
Mancoba’s philosophy. The event was also a celebration of AUT’s donation of Ndlovu's weaving and Dorothy Randell's Bust of Mancoba (1930,
recast in 2016) to the CCT. Filmmaker Abdulcadir Ahmed Said’s six
minute video artwork Reading the Ancestor, donated to the CCAC by
Tomas Films in 2021, was screened during the webinar as it enriches the
interpretation of these works. The full recorded webinar can be watched
here: https://ccac.concourttrust.org.za/news/2021/watch-african-spiritualityhumanitys-heritage-recorded-webinar ◆
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2021 was a marked contrast to 2020 in the M&A sector.
Marylou Greig, editor of without prejudice’s sister publication –
DealMakers – says, in the Gold Medal issue 2021, that of the 472 deals
announced in South Africa in 2021, the real estate sector made up a third
of all deals recorded by DealMakers and was valued at R93 billion. South
Africa’s deals mirrored those of the rest of the world, with technology
making up a large proportion of the deals concluded. Financial services,
mining and logistics accounted for 7% of deals concluded. Tech deals were
valued at R200 billion – 22% of the total value of deals for the year – and
Marylou observes that this was despite many deals having an undisclosed
value, because 18 of the deals involved private equity firms and the parties
are generally light on disclosure.
On 31 December 2021, Reuters reported that according to their source,
Refinitiv (the data and analytics company which was itself one of the 2021
large deals – purchased by the London Stock Exchange Group for $27
billion), global M&A for the year was up 64% (62 193 deals) from 2020,
and the overall value was an historic figure of $5.8 trillion. Dealogic data
showed that the previous record of $4.55 trillion was set in 2007. Refinitiv
also reported that private equity-backed buyouts crossed the $1 trillion
mark – yet another first.
Figures indicate that almost half of global dealmaking came out of the
US, and that the value doubled in 2021 to $2.5 trillion. The US Federal
Reserve monetary policies ensured the stock market rally, and cheap
financing meant that executives were able to go for bigger acquisitions.
A KPMG survey reveals that business leaders believe their M&A appetite
could be limited by a variety of factors in 2022, including high valuations,
inflation, and a lack of attractive targets left to buy. Some investors believe
a possible rise in the cost of capital and potential tax increases could
hamper their dealings. In general, the macro and microeconomic factors
that will be likely to affect M&A activity in 2022 are high valuations;
economic variables, such as overall liquidity; strong competition for a
limited number of highly valued targets; and supply chain factors. Over half
of executives will look to acquire entire companies to help diversify their
commercial portfolios, and executives say that almost 60% want to access
new products, services and technologies. At the time that the survey was
released, Russia had not yet invaded Ukraine, and the fall-out of that
atrocity was obviously not factored in.
PwC also reported that there was intense demand for technology, and
for digital and data-driven assets.
Skadden, Arps, Slate, Meagher & Flom reported that, in the UK, there
was a substantially higher aggregate deal value – approximately £68 billion,
compared with £36 billion in 2020. Deals valued at over £1 billion for 2021
were almost double that of 2020, with 18 deals (or 32.7% of all deals),
including two that lapsed.
And European dealmaking was in keeping – Philipp Beck, EMEA head of
M&A at UBS Group AG said in mid-December that data compiled by
Bloomberg on M&A value in the region was on course for its best year since
2007. The value of all pending and completed deals stood at $1.8 trillion
which, he said, represents “almost two years in one”.
The consensus pre-24 February was that while 2022 might not be quite
as active, it would be a good year. •
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Top Legal DealMakers down the years

2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

By Deal Value
By Deal Flow

Edward Nathan & Friedland (R33,39bn)
Edward Nathan & Friedland (54 deals)

By Deal Value
By Deal Flow

Webber Wentzel Bowens (R147,80bn)
Edward Nathan & Friedland (49 deals)

By Deal Value
By Deal Flow

Sonnenberg Hoffmann Galombik (R31,68bn)
Edward Nathan Friedland (50 deals)

By Deal Value
By Deal Flow

Cliffe Dekker (R30,11bn)
Java Capital (66 deals)

By Deal Value
By Deal Flow

Edward Nathan & Friedland (R50,63bn)
Java Capital (64 deals)

By Deal Value
By Deal Flow

Webber Wentzel Bowens (R120,60bn)
Java Capital (48 deals)

By Deal Value
By Deal Flow

Bowman Gilfillan (R61,40bn)
Werksmans (51 deals)

By Deal Value
By Deal Flow

Webber Wentzel Bowens (R121,91bn)
Werksmans (46 deals)

By Deal Value
By Deal Flow

Werksmans (R195,21bn)
Werksmans (42 deals)

By Deal Value
By Deal Flow

Edward Nathan Sonnenbergs (R281,82bn)
Cliffe Dekker Hofmeyr (70 deals)

By Deal Value
By Deal Flow

Edward Nathan Sonnenbergs (R153,86bn)
Cliffe Dekker Hofmeyr (60 deals)

By Deal Value
By Deal Flow

Cliffe Dekker Hofmeyr (R104,73bn)
Cliffe Dekker Hofmeyr (77 deals)

By Deal Value
By Deal Flow

Edward Nathan Sonnenbergs (R53,55bn)
Cliffe Dekker Hofmeyr (98 deals)

By Deal Value
By Deal Flow

Cliffe Dekker Hofmeyr (R46,11bn)
Cliffe Dekker Hofmeyr (96 deals)

By Deal Value
By Deal Flow

Cliffe Dekker Hofmeyr (R155,64bn)
Cliffe Dekker Hofmeyr (108 deals)

By Deal Value
By Deal Flow

Webber Wentzel (R1,60tn)
Cliffe Dekker Hofmeyr (79 deals)

By Deal Value
By Deal Flow

Webber Wentzel (R195,44bn)
Cliffe Dekker Hofmeyr (77 deals)

Deal Value
Deal Flow

Webber Wentzel (R216,30bn)
Cliffe Dekker Hofmeyr (82 deals)

Deal Value
Deal Flow

Cliffe Dekker Hofmeyr (R54,88bn)
Cliffe Dekker Hofmeyr (69 deals)

Deal Value
Deal Flow

Webber Wentzel (R50,86bn)
Webber Wentzel (52 deals)

Deal Value
Deal Flow

ENSafrica (R58,88bn)
Cliffe Dekker Hofmeyr (54 deals)

Deal Value
Deal Flow

Webber Wentzel (R269,63bn)
Cliffe Dekker Hofmeyr (59 deals)
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DealMakers’ 2021 RANKINGS OF LAW FIRMS
DealMakers’ 2021 rankings for South African law firms
Mergers & Acquisitions
RANKINGS BY DEAL FLOW (ACTIVITY)

RANKINGS BY DEAL VALUE
No

Company

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Webber Wentzel
ENSafrica
Bowmans
Cliffe Dekker Hofmeyr
Werksmans
Alchemy Law Africa
DLA Piper
Vani Chetty Competition Law
Glyn Marais
Allen & Overy (South Africa)
Norton Rose Fulbright South Africa
CMS
Tugendhaft Wapnick Banchetti
Saltzman
Fluxmans
Nortons
Munro Smith Parker

Deal
Values R'm

269 631
151 538
121 373
117 634
51 671
43 352
14 810
14 559
8 821
6 292
4 484
3 902
3 752
2 317
1 573
1 443
1 359

Market
Share %

No

Company

32,75%
18,41%
14,74%
14,29%
6,28%
5,27%
1,80%
1,77%
1,07%
0,76%
0,54%
0,47%
0,46%
0,28%
0,19%
0,18%
0,17%

1
2
3
4
5
6
7
8

Cliffe Dekker Hofmeyr
Webber Wentzel
ENSafrica
Bowmans
Werksmans
Vani Chetty Competition Law
Saltzman
DLA Piper
Glyn Marais
CMS
Tugendhaft Wapnick Banchetti
Nortons
Norton Rose Fulbright South Africa
Fluxmans
Falcon & Hume
Alchemy Law Africa
Allen & Overy (South Africa)

10

13

16

No of
Deals

Market
Share %

Deal
Values R’m

59
49
43
32
25
13
11
6
6
5
5
5
3
3
3
2
2

19,80%
16,44%
14,43%
10,74%
8,39%
4,36%
3,69%
2,01%
2,01%
1,68%
1,68%
1,68%
1,01%
1,01%
1,01%
0,67%
0,67%

117 634
269 631
151 538
121 373
51 671
14 559
2 317
14 810
8 821
3 902
3 752
1 443
4 484
1 573
953
43 352
6 292

General Corporate Finance
RANKINGS BY TRANSACTION FLOW (ACTIVITY)

RANKINGS BY TRANSACTION VALUE
No

Company

Transaction
Values R'm

Market
Share %

No

Company

No of
Transactions

Market
Share %

1

Webber Wentzel

1 544 219

91,86%

1

Webber Wentzel

26

30,59%

1 544 219

2

ENSafrica

55 245

3,29%

2

Cliffe Dekker Hofmeyr

20

23,53%

45 943

3

Cliffe Dekker Hofmeyr

45 943

2,73%

3

ENSafrica

10

11,76%

55 245

4

Bowmans

14 446

0,86%

4

Bowmans

9

10,59%

14 446

5

Werksmans

9 136

0,54%

5

Baker McKenzie

4

4,71%

1 109

6

Alchemy Law Africa

4 680

0,28%

6

Werksmans

3

3,53%

9 136

7

DLA Piper

3 000

0,18%

Bernadt Vukic Potash & Getz

3

3,53%

160

8

Baker McKenzie

1 109

0,07%

Herbert Smith Freehills South Africa

2

2,35%

825

9

Eversheds Sutherland

975

0,06%

Falcon & Hume

2

2,35%

412

10

Herbert Smith Freehills South Africa

825

0,05%

Alchemy Law Africa

1

1,18%

4 680

11

Falcon & Hume

412

0,02%

DLA Piper

1

1,18%

3 000

Poswa

412

0,02%

Eversheds Sutherland

1

1,18%

975

Tugendhaft Wapnick Banchetti

412

0,02%

Poswa

1

1,18%

412

14

Bernadt Vukic Potash & Getz

160

0,01%

Tugendhaft Wapnick Banchetti

1

1,18%

412

15

Tonkin Clacey

156

0,01%

Tonkin Clacey

1

1,18%

156

8

10

Transaction
Values R’m

MARCH 2022
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PRACTICE
MAKES PERFECT

• South Africa Law Firm of the Year
Chambers Africa Awards, 2021 & 2022

• ESG Initiative of the Year
African Legal Awards, 2021

• Women Empowerment in the Workplace
Award (Overall Winner: Southern Africa)
Gender Mainstreaming Awards, 2021

• M&A Firm of the Year: South Africa
International Financial Law Review Africa Awards, 2021

• Tax Firm of the Year: South Africa
International Tax Review EMEA Tax Awards, 2021

in alliance with
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Myrle Vanderstraeten

®

THE BEST OF THE BEST

Top Legal Adviser (by deal value) was won by Webber Wentzel.
Christo Els received the award from Marylou Greig

The Ansarada DealMakers Gala Awards held on 22 February was a
particularly festive event. For the overwhelming majority it was the first
such event they had attended since COVID-19 shut down the world in
2020. A little of the ‘old normal’ was embraced by everyone.
The resilience of the South African market and the record-breaking
increased value in deals surprised many outside the sector.
The award for Deal of the Year went to Vodacom for its acquisition
of a 55% stake in Vodafone Egypt. This was the largest deal by value by
a South African listed company. The legal advisers to the deal were
Webber Wentzel and ENSafrica.
The winner of the DealMaker of the Year award went to Lydia
Shadrach-Razzino who is an executive with ENSafrica. Lydia is head of
the private equity team and co-heads one of the largest teams in the in
the Corporate and Commercial department. This is the first time the
award has been won by a woman.
This year the top five contestants for the individual DealMaker of the
Year included two lawyers – Lydia Shadrach-Razzino and Jesse Watson of
Webber Wentzel.
The Legal Adviser of the Year Award by deal value went to Webber
Wentzel and by deal flow it was Cliffe Dekker Hofmeyr that took the
honours. Since the start of the DealMakers Awards in 2000, Webber
Wentzel has achieved top place eight times. And Cliffe Dekker has taken
first place by deal flow no fewer than 12 times since 2009.
In the general corporate finance section, the Legal Adviser of the
Year went to Webber Wentzel for both transaction value (R1,5trn) and
flow (26 transactions)
The Independent Panel for the 2021 subjective section of the
DealMakers Awards comprised chairman Bernard Swanepoel, Phuti
Mahanyele -Dabengwa and Nicky Newton-King.

DealMaker of the Year Finalists:
Lydia Shadrach-Razzino (ENSafrica) – Winner
Ferdi Vorster (Rand Merchant Bank)
Jesse Watson (Webber Wentzel)
David Tudor (Naspers/Prosus Group)

Deal of the Year Finalists:
Vodacom’s acquisition of a 55% stake in Vodafone Egypt
Telecommunications – Winner
Heineken International’s acquisition of Distell
Prosus/Naspers voluntary share exchange offer

Private Equity Deal of the Year Finalists:
Johan Green and Verushca Pillay from Cliffe Dekker Hofmeyr received the award for Top
Legal Adviser (deal flow) from Marylou Greig

Acorn Agri & Food/Ascendis Animal Health – Winner
Ata Fund III Partnership/Manco spv acquisition of Respiratory Care Africa
Everite – Lonsa and Legacy Africa acquisition
MVM Holdings acquisition of the Sharks

BEE Deal of the Year Finalists:
Northam Platinum’s acceleration of the Zambezi BEE transaction – Winner
Anheuser-Busch InBev’s SAB Zenzele Kabili BEE transaction
Coca-Cola Beverages South Africa’s BEE transaction
Exxaro Resources disposal of Exxaro Coal Central

Business Rescue Transaction of the Year Finalists:
Group Five – Winner
Afarak Mogale
Ince Individual DealMaker of the Year: Marylou Greig (DealMakers), Arie Maree (Ansarada),
Lydia Shadrach-Razzino (ENSafrica) and Andile Khumalo (Ince)

Consolidated Steel Industries
Fairmont Zimbali Resort

MARCH 2022
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Brunswick Deal of the Year: Shaun van Biljon (Vodacom) Luqman Salasa (Vodacom),
Marylou Greig (DealMakers) Diana Munro (Brunswick), Raisibi Morathi (Vodacom),
Sanushka Chetty (Vodacom) and Arie Maree (Ansarada)

Catayst PE Deal of the Year: Marylou Greig (DealMakers), Carl Neethling (Acorn Private
Equity), Arie Maree (Ansarada) and Johan van Zyl (Acorn Private Equity)

Busines Rescue Transaction of the Year: Peter van den Steen (Metis Strategic Advisors),
Marylou Greig (DealMakers), Arie Maree (Ansarada) and Patrick Birkett (Birkett Stewart McHendrie)

Exxaro BEE Deal of the Year: Marylou Greig (DealMakers), Arie Maree (Ansarada), Alet Coetzee
(Northam Platinum), Mzila Mthenjane (Exxaro) and Paul Dunne (Northam Platinum)

BEE DEALS RANKINGS AND WINNERS
RANKINGS BY DEAL VALUE
No

Company

1
2
3
4
5

Webber Wentzel
Cliffe Dekker Hofmeyr
Bowmans
ENSafrica
Werksmans

RANKINGS BY DEAL FLOW (ACTIVITY)

Deal
Values R'm

Market
Share %

No

Company

34 586
33 314
13 223
12 342
3 978

32,30%
31,11%
12,35%
11,52%
3,71%

1
2
3

Bowmans
Webber Wentzel
Cliffe Dekker Hofmeyr
ENSafrica
Werksmans

Ziyanda Ntshona received the award on behalf of Webber Wentzel for
top BEE Legal Adviser (deal value)

No of
Deals

Market
Share %

Deal
Values R’m

6
5
3
3
3

17,65%
14,71%
8,82%
8,82%
8,82%

13 223
34 586
33 314
12 342
3 978

Bowmans was awarded the top BEE Legal Adviser of the year (by deal flow).
Tholi Gcabashe accepted the award
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ENSafrica M&A 2nd by Deal Value

Webber Wentzel M&A 2nd by Deal Flow

Bowmans M&A 3rd by Deal Value

ENSafrica M&A 3rd by Deal Flow

Cliffe Dekker Hofmeyr M&A 4th by Deal Value

Bowmans M&A 4th by Deal Value

M&A FEATURE
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Webber Wentzel GCF 1st by Transaction Value

Webber Wentzel GCF 1st by Transaction Flow

ENSafrica GCF 2nd by Transaction Value

Cliffe Dekker Hofmeyr GCF 2nd by Transaction Flow

Cliffe Dekker Hofmeyr GCF 3rd by Transaction Value

ENSafrica GCF 3rd by Transaction Flow
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THE IMPACT OF PUBLIC INTEREST ON M&A
TRANSACTIONS IN 2022
DARYL DINGLEY AND ELISHA BHUGWANDEEN
Over the past few years, the scope of public interest considerations in

Secondly, the Mediclinic Constitutional Court decision emphasised that

mergers has expanded more in South Africa than in any other jurisdiction

competition law must be interpreted and applied with regard to the South

globally. In 2022, dealmakers can expect an extensive and broad range of

African Constitution. In this matter, the Competition Commission

public interest conditions to be imposed on many mergers.

(Commission) prohibited the merger between Mediclinic SA and Matlosana

The South African competition authorities are often praised, but also

Medical Health Services, principally on the basis of public interest issues,

simultaneously criticised, for actively applying the public interest

and held that the Competition Appeal Court had failed to promote the

provisions contained in the Competition Act (89 of 1998). The provisions

object of s27 of the Constitution (the right of access to healthcare).

in the Act require an assessment of the effect a merger may have on a

In 2021, numerous other mergers were also approved subject to

particular industry or on aspects such as employment, the ability of

extensive public interest conditions, which were varied and not uniformly

small/black-owned firms to compete, the ability of national industries to

applied. Some examples of the types of such conditions imposed are set

compete internationally, and the promotion of a greater spread of

out below.

Amendments to the merger filing forms will
also likely be finalised in 2022 – following
this, firms will have to provide extensive
information about the effect of the merger on
all public interest considerations, as well as
more detailed information on their proposed
transactions.

Dingley

ownership. Although there is recognition that public interest has a

Bhugwandeen

• Ownership – many merger parties agreed to either enter into

fundamental role to play in addressing the incomparably high levels of

transactions with, or sell shares to, B-BBEE shareholders, or to

inequality, poverty and unemployment in South Africa, the expanding

maintain certain levels of HDP ownership, as well as set up employee

scope of these provisions has become more difficult to predict, and this

share ownership schemes. These conditions are motivated by the

uncertainty is proving to be harmful for businesses in South Africa.

authorities’ continued reliance on certain objectives of the

For example, in 2021, two ground-breaking cases demonstrated that

Competition Amendment Act aimed at addressing high levels of

the competition authorities may apply public interest provisions in a more

economic concentration and the skewed ownership profile of the

expansive manner. Firstly, the new public interest provisions of the South

South African economy.

African Competition Amendment Act, which focus on B-BBEE ownership,

• Employment – moratoriums on retrenchments, the creation of new

led to the Burger King merger being prohibited solely on the basis of a

jobs, commitments to maintain aggregate employment levels and

reduction in historically disadvantaged persons (HDP) ownership. Although

training commitments (including setting up learnerships and providing

this transaction was ultimately approved by the Competition Tribunal, this

bursaries).

was the first time in 20 years that a merger was prohibited on public
interest grounds alone.

• Procurement – commitments to procure products from local small,
micro and medium-sized enterprises (SMMEs) and HDP suppliers.

Amendments to the merger filing forms will also likely

• Investment – commitments to invest in localisation

be finalised in 2022 – following this, firms will have to

initiatives, programmes to support and develop

provide extensive information about the effect of the

SMMEs and firms controlled by HDPs, training, the

merger on all public interest considerations, as well as

creation of new outlets/facilities, and reskilling.

more detailed information on their proposed
transactions. The proposed amendments would

The Commission also imposed conditions

require a move away from the current reactive

relating to broader issues, which

approach of merger parties responding to

arguably also fall under the public

information requests, to one where

interest purview, such as

parties are more proactive in

sustainability. For example, the merger

providing detailed public interest

involving the acquisition by Air Liquide of

and transaction-related

16 air separation units owned by Sasol

information upfront.

was approved subject to a commitment

It is likely that as public interest

by the parties that they will target a

and competition law become more

reduction in carbon emissions

infused, many complicated issues

associated with the target assets by

will arise. Although competition

30% within 10 years.

authorities, as well as third parties

Given the broad

such as trade unions and competitors,

scope of public

may legitimately raise public interest

interest conditions, it is

issues, the competition authorities

anticipated that public

should adopt a cautious approach when

interest conditions will

applying these provisions to

continue to feature

uncontentious mergers with no

prominently in 2022. B-

competition issues, which will have no

BBEE/HDP ownership is

effect on market participants or the

of particular concern to

market itself. It will also be very important

the competition

for merger parties to make the competition

authorities. However, there is very
little guidance as to how the Commission will interpret and weigh up the
ownership provision in future, particularly whether absolute
ownership/empowerment shareholder levels must be maintained.
There will also be a continued focus on how merger parties can
contribute to the growth of SME and HDP firms and localisation initiatives.
More conditions related to local procurement and supply commitments,
the creation of new jobs and development funds can also be expected.
These conditions have numerous effects, ranging from the timing of the
proposed transaction to the way the business of the merged entity is
ultimately conducted.
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authorities alive to the commercial realities
and reasonings behind certain transactions; for example, the interests of
HDP shareholders wishing to realise a return on their investments.
Accordingly, there is a dire need for guidelines to create legal and business
certainty, failing which investment in South Africa may potentially be

•

curtailed.

Dingley is a Partner and Bhugwandeen
Senior Knowledge Lawyer at Webber
Wentzel.

14

M&A FEATURE

MARCH 2022

CONTEXT IS KING WHEN IT COMES TO
M&A TRENDS
DAVE PINNOCK
When a new year comes around, M&A practitioners are often asked to

here when the overflow reaches us. Anyone fancy a SPAC for a fintech

discuss trends in the market. Nowadays, this is always coupled with a

play?

request for a fresh view on what the pandemic has meant and will mean

Does all of this mean that the boom times are just around the corner?

for deal-making. In my experience, the starting point for identifying trends

The anecdotal evidence could easily lead a glass-half-full observer to

is contextualisation.

reach quite a cheerful conclusion. Some of this is, no doubt, new year

So, let's consider the context: using the DealMakers public deal flow

hopefulness, as South Africa bobs up from under a nasty COVID wave and

measures, as you might expect, M&A activity improved in 2021 from

people start to trickle back into their eerily quiet offices a few days a week.

2020. Some caution is warranted in that DealMakers only reliably

But there does seem to be a real feeling of (admittedly, still cautious)

measures the overall market in public deals, and there are many non-

optimism around.

public deals not notified to DealMakers. However, it still remains the best,

Life in the pandemic has taught us some valuable lessons, if we take

although incomplete, proxy we have for the total M&A market volume in

heed:

South Africa. The 2020 calendar year (411 deals) is a shockingly low base

• Dealmaking continues through the most challenging of circumstances,

though, given the effects of the first unprecedented worldwide lockdowns

and sometimes because of the most challenging of circumstances;

and the associated economic consequences. However, consider preCOVID: in 2019, there were 488 deals; in 2018, 525 deals; and in 2017,

• We are more resilient than we realised; and
• The world continues to turn.

548 deals. So, one overall trend is that the South African M&A market was
suffering a nasty downturn before COVID even swaggered up to bully the

Also, and perhaps the most important context of all: we are not great at

global economy out of its lunch money. In that sense, 2021 (483 deals)

identifying the fabled trends we keep looking for. During the scary days of

even in the context of the continued pandemic, begins to feel like the start

the first lockdown, it was widely thought that there would be many more

of a recovery, particularly the strong fourth quarter.

distressed sales than actually happened. We anticipated that transaction

That’s one trend contextualised, but is it the whole view? Of course not.

flow would be more depressed than it actually turned out to be. We

Perspective tends to shift if the camera draws back a bit further. The

thought that there would be more foreclosures, more emergency equity

2021 year was one for the record books for M&A globally. Not just a record

capital raises, more equity holders sitting tight to wait out the COVID

gain from 2020, but a record year all by itself (PWC Global M&A Industry

storm. All those things happened, but not to the extent predicted, and

Trends: 2022). The M&A market worldwide has been booming to new

often much later than we anticipated. Our predictions were affected by

heights, despite the ongoing pandemic. In that context, as might be

that most human of things: the emotions of the moment.

expected, given the general state of its economy
and political stagnation, South Africa is lagging.
There is always an argument to be made that
corporate activity movements in Europe and the
US (and increasingly other parts of the globe)
arrive in South Africa with a bit of a time lag. The
thinking goes something like this: capital is
deployed in those markets and as it chases
returns, it pushes up asset prices until the
returns are not as easy to come by; the capital
then overflows into other markets, where the
asset prices have not yet reached the same
heights. Thus, a protracted M&A boom in bigger
jurisdictions should overflow into markets like
South Africa.
It should logically follow that the trends in
those other markets should be broadly reflected

When a new year comes around,
M&A practitioners are often asked
to discuss trends in the market.
Nowadays, this is always coupled
with a request for a fresh view on
what the pandemic has meant and
will mean for deal-making. In my
experience, the starting point for
identifying trends is
contextualisation.

Pinnock
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Of course, it is those emotions that bubble up as the next geopolitical
catastrophe invades Ukraine and the front pages. Like the pandemic, the

pushed and pulled by a multiplicity of variables and, in the words of the
meme, just keep calm and carry on.

•

terrible human consequences deserve our attention, our outrage and our
emotions, but we need to realise that our assessment of the effects of

Pinnock is a Director in the Corporate &

such things on M&A markets needs a bit more distance.

Commercial practice and Co-Head for the

So perhaps the best thing to do is to temper both optimism and
pessimism, acknowledge that we work in an environment noisy with news,

Private Equity sector at Cliffe Dekker Hofmeyr,
incorporating Kietie Law (Kenya).

REGULATED COMPANIES: IF IT AIN'T
BROKE, DON'T FIX IT
YANIV KLEITMAN
It is probably fair to say that one of the areas of the Companies Act (71 of

to takeover law merely because none, or at least 10% or less, of its shares

2008) (Companies Act) which has been in the most desperate need of a

were dealt with in the past two years. This test, and the outcomes of it, never

revisit is the applicability of takeover law in the private company sphere. As it

really made any sense. It has been vaguely understood, by some, that the

stands, in terms of s118(1)(c)(i) of the Companies Act, read with regulation

current test attempts to catch those private companies that have

91 of the Companies Regulations, 2011 (Regulations), a private company is a

demonstrated a "trading activity" in their securities which is comparable to

"regulated company", and is therefore subject to takeover law if more than

public/listed companies. But even if that could be argued to be a rational

10% of its securities (as defined for takeover law purposes – s117(1)(j)) were

basis to include private companies as regulated companies (one

transferred amongst unrelated persons in the
past 24 months.
And that's it. No regard is had for the size of
the private company or the number of its
shareholders. A small fish and chips shop would
be subject to takeover law (when an affected
transaction is undertaken, such as a sale of its
business under s112) by virtue of the mere fact
that there happened to be a transfer of more than
10% of the company's shares in the past two
years, amongst unrelated persons. Conversely, a
private company with billions of rands in assets

The proposal is that a private
company will be subject to takeover
law if it has ten or more "direct or
indirect" shareholders and the
company meets certain financial
thresholds with regard to asset
value or turnover, as will be
prescribed in the Regulations.

and/or revenue, with numerous shareholders
(notably, under the Companies Act, there is no

Kleitman

limitation on the number of shareholders a
private company may have) would not be subject

AGILITY
Annual DealMakers Awards #No1DealPartner
The M&A legal partner for your business.

2021 1st by M&A Deal Flow.
2021 2nd by General Corporate Finance Deal Flow.
2021 2nd by BEE Deal Value.
2021 3rd by General Corporate Finance Deal Value.
2021 3rd by BEE Deal Flow.
2021 4th by M&A Deal Value.
cliffedekkerhofmeyr.com
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nevertheless seriously doubts whether 10% is an appropriate threshold in

118(1)(c)(i) in a way which harks back to the SRP Code. The proposal is that a

this regard, and surely the number of trades should also be looked at), it

private company will be subject to takeover law if it has ten or more "direct or

seems clear that something fundamental is missing from the test: surely the

indirect" shareholders and the company meets certain financial thresholds

size of the company and the number of its shareholders are amongst the

with regard to asset value or turnover, as will be prescribed in the Regulations.

most important factors to consider.
The Takeover Regulation Panel (TRP) has, as a result, been inundated over

This is certainly a great step in the right direction, but some refinement of
the drafting will undoubtedly be required. The notion of a "direct or indirect"

the years with applications for exemptions under s119(6) in respect of private

shareholding by a "shareholder" is unfortunately confusing and arguably self-

companies undergoing affected transactions. The existing test for regulated

contradictory. By definition, in terms of s1 of the Companies Act, a

companies would reach its most bizarre logical extension in the case of, for

"shareholder" is the registered holder: surely a "shareholder" can only have a

instance, intra-group restructurings. One of the steps would perhaps be a

"direct" shareholding. What, precisely, is an "indirect shareholding"? The

transfer by a minority shareholder of (more than 10% of) the shares in a group

presumed intention is that if Company A is the registered holder of shares in

company – it may well be a shell company – which at that moment activated the

Company B, but is a nominee company of X and Y, or X and Y are the

company as a "regulated company", with the next and immediate step, intra-day,

beneficial holders (owners) of the shares in Company B (perhaps along the

entailing one or other "affected transaction" as listed in s117(1)(c) (such as an

lines of the test set out in s56), X and Y must be counted as shareholders of

acquisition of all of the shares in that company, or a transfer of all its assets).

Company B (but then surely Company A must not be counted, as it is a mere

The question would be whether the parties need a TRP dispensation to

nominee). The problem, of course, is that we often use the term "indirect

implement this restructuring. It indeed seems absurd that the TRP should be

shareholding" in a wider commercial or colloquial sense as follows: We would

involved in such matters, but be that as it may, based on a literal reading of the

probably say that if X and Y each hold 30% in Company A, and Company A

Companies Act, the parties typically do approach the TRP ex abundanti cautela,

holds 50% in Company B, X and Y each have an "indirect shareholding" of

with unanimous waivers of shareholders in hand, and obtain a dispensation

15% in Company B. The drafter probably (hopefully) does not intend to count

ruling. "What a waste of time", many practitioners would lament.

X and Y as "indirect" shareholders of Company B in this scenario.

When looking back at the criteria for including private companies in terms

Thus, some work needs to be done on this aspect, but what is promising

of the old Securities Regulation Panel's Code on Mergers and Takeovers (SRP

is that the direction is certainly towards a more satisfactory and logical

Code) which prevailed under the previous Companies Act, 1973, and reading

regime for the regulation of private companies

that with the latest proposed changes to s118 of the Companies Act, the

under takeover law.

•

adage, "if ain't broke, don't fix it" rings out. The SRP Code provided that a
private company needed to have more than R5 million of share capital or loan

Kleitman is Director, Corporate & Commercial,

capital, and at least ten beneficial shareholders – both legs had to be met.

Cliffe Dekker Hofmeyr Inc. incorporating Kieti

The latest draft of the Companies Amendment Bill proposes to overhaul

Law LLP (Kenya).

ARE REPAYMENTS OF SHAREHOLDER LOANS BY
A COMPANY CONSIDERED “DISTRIBUTIONS”
UNDER THE COMPANIES ACT, 2008?
NIKHIL BHOGAL
To the extent that the answer to this query is in the affirmative, the relevant

The Companies Act defines “distribution” as:

company will need to satisfy the solvency and liquidity test set out in s4 of the

“ …a direct or indirect –

Companies Act, 2008, as s46(1)(b) of the Act contemplates that a company

(a) transfer by a company of money or other property of the company,

cannot make any proposed distribution unless it reasonably appears that the

other than its own shares, to or for the benefit of one or more holders

company will satisfy the Solvency And Liquidity Test immediately after

of any of the shares, or to the holder of a beneficial interest in any

completing the proposed distribution.

such shares of that company, of that company or of another company

As a starting point to whether the repayment of shareholder loans by a

within the same group of companies, whether –

company is to be considered a distribution under the Companies Act, it is

(i)

necessary to consider the definition of the term “distribution”, as provided for

(ii) as a payment in lieu of a capitalisation share, as contemplated

in s1 of the Companies Act.

in the form of a dividend;
in section 47;
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(iii) is consideration for the acquisition –
(aa) by the company of any of its shares,
as contemplated in section 48; or
(bb) by any company with the same
group of companies, of any shares
of a company within that group of
companies; or
(iv) otherwise in respect of any of the shares
of that company or of another company
within the same group of companies,
subject to section 164(19);

As a starting point to whether the
repayment of shareholder loans
by a company is to be considered
a distribution under the
Companies Act, it is necessary to
consider the definition of the
term “distribution”, as provided
for in s1 of the Companies Act.

(b) incurrence of a debt or other obligation by a
company for the benefit of one or more
Bhogal

holders of any of the shares of that company
or of another company within the same
group of companies; or
(c) forgiveness or waiver by a company of a debt or other obligation owed
to the company by one or more holders of any of the shares of that
company or of another company within the same group of companies.

The question then arises as to whether the repayment of a shareholder
loan by a company is a direct transfer of money by a company to a
shareholder of that company, “otherwise in respect of any of the shares of

but does not include any such action taken upon the final liquidation of the
company.
In the context of the repayment of a shareholder loan by a company, sub-

that company”, as contemplated in sub-section (a)(iv).
Whilst a shareholder loan is recognised as such in the books of account
of the relevant company, a shareholder loan is a debt of the company.

sections (b) and (c) of the definition of the term “distribution” are clearly not

Accordingly, any repayment of such amount is a repayment by the company

applicable.

of a debt, similar to how a company may repay any other debt, so the

The applicability of the provisions of sub-section (a) of this definition is not
as clear. Sub-section (a), requires, that for there to be a distribution, there
should be –
1. a direct or indirect transfer of money;
2. by a company;
3. to or for the benefit of a shareholder of that company;
4. whether by means of a –
a. dividend;
b. payment in lieu of a capitalisation share;
c. as consideration for the acquisition (i) by the company of its own

The question then arises as to whether the
repayment of a shareholder loan by a company
is a direct transfer of money by a company to a
shareholder of that company, “otherwise in
respect of any of the shares of that company”,
as contemplated in sub-section (a)(iv).

issued shares, or (ii) by any company within the same group of
companies of any shares of a company within that group of
companies; or
d. otherwise in respect of any shares of that company.

repayment of a shareholder loan is a repayment of an amount by a debtor to
a creditor and cannot be considered to be a payment by the company to a
shareholder “otherwise in respect of any of the shares of that company”.

In this regard, the repayment of a shareholder loan by a company is

In conclusion, any repayment of a shareholder loan by a company cannot

undoubtedly a direct transfer of money by a company to or for the benefit of a

be considered a distribution under the Companies Act, as the payment has a

shareholder of that company. However, such a payment is not by means of any of

different origin than a distribution under sub-section (a) of the definition of the

the instances contemplated in sub-sections (a)(i) – (iii) as such a payment is not:

term “distribution”. The payment by the company in this instance, is made to a

1. a dividend;

creditor of the company, and the fact that the creditor happens to hold shares

2. a payment in lieu of a capitalisation share; or

in the company is irrelevant, as such a payment does not fall within the four

3. as consideration for the acquisition (i) by the company of its own issued

distinct categories contemplated in the definition of the term, “distribution”.

shares, or (ii) by any company within the same group of companies of any
shares of a company within that group of companies.

Bhogal is a Senior Associate at NSDV.
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M&A INSURANCE TO THE RESCUE – AN
EFFECTIVE TOOL TO INCREASE M&A ACTIVITY?
STUART ROUX
The COVID-19 pandemic generated a substantial downturn in economies

and financial advisers grapple to adjust to the changed environment.

worldwide. Although the disruptive impacts have been less severe for some

A further consequence of the COVID-19 pandemic is that the executives of

jurisdictions, the reach of the pandemic on global economies is expected to

companies, who typically would have been strategic buyers, have been forced

extend well into 2022. Unprecedented times do, however, create

to redirect the focus and energy of their teams toward the immediate health

opportunities and, as many economies begin to recover from the pandemic,

of their own companies, and away from longer term goals that include

merger and acquisition (M&A) activity is once again at the forefront of the

pursuing growth through merger or acquisition strategies.

minds of many company executives as they move on from recovery mode to
thrive in the new normal.

The cumulative effect is that purchasers and their boards of directors are now
more cautious than ever, and internal justifications for dealmaking in a COVID-19

As the world begins to acclimatise to the COVID-19 pandemic, investment

environment need to be more compelling. The terms of M&A transactions will

in South Africa, and Africa as a whole, is slowly recovering, with an expected

additionally take longer to negotiate as purchasers will seek to shift more closing

rise in demand for commodities, new opportunities due to global value chain

risk and risk of breaches of warranties and indemnities to the sellers.

restructuring, and the approval of key projects
along with the impending finalisation of the
African Continental Free Trade Area agreement’s
Sustainable Investment Protocol. All this could all
lead to investments in Africa picking up greater
momentum during 2022.
Leaders of organisations are likely to sharpen
their inorganic growth strategies by exploring a
range of options, including traditional mergers,
acquisitions and divestitures. However, with the

Leaders of organisations are likely
to sharpen their inorganic growth
strategies by exploring a range of
options, including traditional
mergers, acquisitions and
divestitures.

pandemic still looming large, many organisations
are more sensitive than ever to risk exposure
when conducting a merger or acquisition and, in
the fast paced and high stakes environment of

Roux

M&A, dealmakers are now faced with unique and
growing exposure.
This is where the utilisation of a specialised
risk mitigation tool, such as M&A insurance, can be of great value to M&A

The benefits associated with M&A insurance

transactions to allow a transaction to progress smoothly.

When initiating a transaction, the parties often believe that their particular
deal may be a ‘perfect fit’. The reality, however, is that any transaction of

The impact of COVID-19 on M&A activity

significant scale will always contain unknown elements and unforeseeable

The COVID-19 pandemic had a material impact on global M&A activity. On a

risks. Despite conducting thorough due diligence processes, the unknowns

large scale and in a short period, thousands of businesses have suffered

remain until the dust settles – long after the deal is closed.

catastrophic losses or have cut back their operations significantly; thousands

To help address the potential impacts of both pre- and post-close risks,

of employees have lost their jobs; consumer spending has been drastically

the parties to a transaction can turn to M&A insurance as a transactional risk

reduced; and supply chains have been disrupted.

mitigation solution, which can be used to enhance or facilitate a transaction

All these factors have resulted in a decrease in M&A deals and activity and,
unlike crises in the past, the pandemic brought about a sea change in the way
in which M&A transactions are developed and negotiated. With most of the

by transferring certain risks away from the contractual agreements between
the parties, and placing such risks into the insurance market.
M&A insurance will typically include warranty and indemnity insurance,

principal players working remotely, the effective use of new and creative

which will cover warranties provided by the seller in a transaction, to cover a

collaborative tools, technologies and techniques have become more critical,

broad range of matters such as the right and title to shares, property,

as purchasers, sellers, providers of M&A financing, and their respective legal

employment and intellectual property. M&A insurance, in this context, will
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provide cover to either the purchaser or the seller to cover breaches of

Term Insurance Act Policy Holder Protection Rules will now also apply

warranties and indemnities provided by the seller during the course of the

commercial lines policies, regardless of the turnover of such a business.

transaction.
M&A insurance can also include cover for an identified tax issue which

With the introduction of the Insurance Act (18 of 2017) on 1 July 2018,
together with the proposed amendments to the Policy Holder Protection

has the potential to cause disagreement between the parties to the

Rules, the time is ripe for more insurers to begin offering M&A insurance

transaction, particularly during the negotiation phase, when it comes to

products in South Africa. The time is also ripe for more South African

determining the gravity and quantum of such an issue. The implementation

businesses to consider M&A insurance, in light of the added protection it may

of M&A insurance in this context can effectively ring-fence the tax issue and

afford them in terms of the amendments to the Policy Holder Protection

remove it from the negotiations between the parties.

Rules.

During the course of an M&A transaction, the purchaser and the seller

It is, however, important to bear in mind that the construction of M&A

often have different views on the potential impact that a contingent liability

insurance policies is not without its challenges, and it would be wise for

may have. M&A insurance can be used to ring fence the issue, and to provide

insurers to tailor M&A insurance products to cover, within carefully defined

the purchaser and the target company with certainty as to the cost, in the

limits, the unique risks which arise in M&A transactions.

event that a liability materialises.
Property title risks can also be covered by M&A insurance, to protect

The potential of M&A insurance to promote M&A activity

against any loss arising from defects or failure of the title to the property or

As M&A deals and activity begin to increase, if certain risks are not identified

the shares of the acquired entities that hold the assets. This cover can be

in the due diligence process of an M&A deal, this could create liability issues

used to transfer the risks associated with the titles to such assets to a third-

for the purchaser, together with potential surprises not catered for in the

party insurer, away from the transactional agreements.

transactional agreements, which may result in unanticipated financial

Lastly, cybersecurity presents an area of extensive risk when conducting any
merger or acquisition. Companies of all sizes have experienced data breaches,

exposure.
M&A insurance can provide sophisticated buyers and sellers with a

and the categories of cyber-attacks are multiplying, as are the types of

comprehensive tool that reduces risk and assists them in reaching their

attackers, which include hacktivists and criminal enterprises. This is coupled

transaction goals faster, and with fewer headaches. Therefore, M&A

with the fact that even the best due diligence may not uncover the full extent of

insurance has the benefit of mitigating risk for the transacting parties and

a target company’s cyber risks, owing to the rapid growth in the number and

creating shareholder value, as well as enhancing the allocation of risk

types of sophisticated cyber-attacks. Parties to a transaction can turn to M&A

between the parties to the transaction, or allowing for specific risks to be

insurance, which incorporates cyber insurance, to mitigate such risks.

ring-fenced from the transaction negotiations.

M&A insurance within the South African insurance landscape

economies begin to recover from the COVID-19 pandemic, and can,

In the latter part of 2021, the Financial Sector Conduct Authority published

therefore, “come to the rescue” as it has the potential to increase the

for comment, draft amendments to the Policyholder Protection Rules

number of M&A transactions taking place in South Africa by providing an

prescribed under the Long-Term Insurance Act (52 of 1998) and the Short-

effective risk mitigation tool to the parties of a transaction.

M&A insurance can be an effective tool for stimulating M&A activity as

•

Term Insurance Act (53 of 1998). These draft amendments include, amongst
other things, an amendment to the definition of ‘policy’ such that the Short-

Roux is a Senior Associate with VDMA.

WHAT’S GOOD FOR THE GOOSE IS
GOOD FOR THE GANDER?
CRAIG ATKINSON AND MELISSA MTOLO

Reappraising Section 164 of the Companies Act

AJ remarked, “Given that the appraisal rights remedy is relatively new to

Shareholders’ growing tendency to campaign for particular corporate actions,

South African company law, no significant body of jurisprudence has been

or to influence fundamental transactions, has put a spotlight on the legal

developed to serve as a guide to determining the fair value of shares” and in

vacuum regarding the interpretation of s64 of the Companies Act (71 of

Hoogeveld Boerderybelleggings v TWK Agricultural [2021] A28-2020 (ML)

2008). Two recent cases attempt to create legal certainty on the intent and

(TWK) Langa J admitted, “I could not find any South African case law

application of the appraisal rights remedy in s164.

authority dealing with the interpretation and application of section 164 [of

In BNS Nominees v Zeder Investments [2021] ZAWCHC 263 (Zeder), Nel

the Companies Act]”.
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The courts’ approach in assessing s164
relied not only on Canadian and American
jurisprudence, but also on a mode of
interpretation that sought to balance the
substance of s164 with the form of the
section.

Atkinson

Despite the lack of South African jurisprudence on the interpretation of

Mtolo

ZIL’s valuation resulted in fair value; and (ii) on the second score, if ZIL’s

s164, both these cases provide significant elucidation on the practical

valuation did not result in a fair price of the applicant’s shares, how fair value

application of s164. However, it is too early to tell whether these cases will

should have been determined. Nel AJ ultimately held that there is not one

become the locus classicus on shareholder appraisal rights.

methodology for determining a fair price and, as a general principle, it is

The appraisal right in s164 of the Companies Act permits a dissenting

necessary to take into account all the relevant factors when determining a fair

shareholder, in specified circumstances, to force the target company to

price, such as:

repurchase its shares at a price which constitutes the “fair value” of the

1. in terms of s164(16) of the Companies Act, the trading price of the shares

shares. A dissenting shareholder may invoke the appraisal right in respect of:
(a) the entering into of a merger or scheme, or the sale of all or a greater part

immediately prior to the adoption of the resolution giving rise to the s164
appraisal rights, if the company is a listed company;

of a company’s assets or undertaking; and (b) amendments to the

2. the history behind the adoption of the aforementioned resolution;

company’s memorandum of incorporation that alter the preferences, rights,

3. the opinions regarding the value of the shares expressed by relevant

limitations or other terms of any class of shares which will have a materially
adverse effect on the rights or interests of the holders of that class of shares.
A dissenting minority shareholder who is unable to prevent a transaction
she disagrees with is therefore afforded an opportunity to exit the company.

expert(s) engaged by the parties and/or an appraiser appointed by the
court, as envisaged in s164(14) of the Companies Act; and
4. any other circumstances which the court might find to be relevant in light
of the facts.

Section 164 sets out a lengthy and mechanical protocol which dissenting
shareholders must follow to invoke the appraisal rights. However, the starting

Nel AJ correctly held that whilst it is trite that shareholders will always look

blocks for any shareholder wishing to trigger the appraisal rights remedy are:

to maximise the value of the shares, the legislature did not intend to devise a

1. the shareholder must have notified the company of its objection to the

test for ‘fair value’ that has the effect of enriching or impoverishing a

resolution to approve the action or transaction; and
2. the shareholder must have voted against the resolution (which was

shareholder by forcing them to accept more or less than the fair value of their
shares. In our view, the inescapable conclusion then must be that the

nonetheless approved) and complied with the procedural requirements to

legislature intentionally did not prescribe a definition for ‘fair value’ in the

demand that the company buy back its shares for fair value.

Companies Act because there are numerous factors that will be relevant for

In Zeder, the first respondent, Zeder Investments Limited (ZIL), issued a

one company that may not necessarily be relevant for another.

circular to its shareholders regarding the disposal of all its shares in Pioneer

Having considered the factors set out above, the court made an order for,

Foods, which ultimately triggered appraisal rights for dissenting shareholders

inter alia, the appointment of an appraiser in terms of s164(15)(c)(iii)(aa) of

in terms of s164. The applicants in the matter (i.e. the dissenting

the Companies Act, subject to the conditions set out therein. The rationale

shareholders) disputed the valuation methodology utilised by ZIL and the

behind the court’s decision is twofold: (a) judges may not have the expertise

resultant value attributed to the shares. The applicants’ claim was pursuant to

required to determine appropriate methodologies regarding the valuation of

s164(14) of the Companies Act, in terms of which they asked the court to

shares, and the assistance of an independent appraiser is necessitated and;

determine the fair value of the first applicant’s shares. The Companies Act

(b) given that the Companies Act does not contain a “market-out” exception –

does not define “fair value” and, therefore, it was up to the court to attribute

an American concept which provides that if a company’s shares are publicly

meaning to this term and decide whether: (i) on the first score, the results of

traded, its dissenting shareholders do not have an appraisal right and must
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sell their shares in the open market – s164(9) is deliberate in stating that a

question why the Companies Amendment Bill, 2021, did not deal with any

dissenting shareholder ought to be paid the fair value of the shares, as

amendments to s164. In our view, the legislature correctly did not propose

opposed to the market value of the shares.

any amendments because:

In TWK, certain shareholders of TWK Agriculture Holdings (Pty) Ltd sought

1. The definition of fair value: each assessment of what constitutes fair

to invoke their appraisal rights in terms of s164(5)(a)(ii) in respect of certain

value will turn on its own set of facts, and elements that are critically

amendments to the memorandum of incorporation of TWK Agriculture which

important in one scenario may be irrelevant in another. Accordingly, there

had the effect of materially and adversely affecting the preferences, rights,

is no ‘one-size-fits-all’ – nor should there be one. It is for this very reason

limitations, interests and other terms of the shares that they held. TWK

that s164 specifically empowers the court to appoint an appraiser.

Agriculture asserted that the use of phrases such as ‘any class of its shares’

Therefore, the methodologies employed in the determination of fair value

or ‘of that class of shares’ and ‘of a class of shares’ in s164 and 37(8) of the

in the context of Zeder (once the matter is set down for hearing after the

Companies Act should direct the court to utilise a restrictive approach in the

court-appointed appraiser has delivered its report to the court) will not

interpretation of s164 to determine that appraisal rights are only available

necessarily be applicable to every single scenario; and

where a company has more than one class of shares. The court, favouring a

2. The right to exercise appraisal rights: the Companies Act is clear that all

contextual approach, found that the legislature did not intend to deny

dissenting shareholders are entitled to invoke appraisal rights, and it would

shareholders their appraisal rights where a company has a single class of

be absurd to deny a minority shareholder an appraisal right where a

shares, as is in casu.

company only has one class of shares. The TWK case is important because

The courts’ approach in assessing s164 relied not only on Canadian and

it puts this beyond doubt. For that reason, there is no need for the

American jurisprudence, but also on a mode of interpretation that sought to

Companies Amendment Bill, 2021, to have dealt with this alleged gap in the

balance the substance of s164 with the form of the section.

law.

•

Given the novelty of the appraisal rights remedy in South African law and
the increase in shareholder activism, in line with global trends, it begs the

Atkinson is a Partner and Mtolo an Associate with White & Case (South Africa).

AFRICA RISING OR IN LIMBO?
FAIZ NACERODIEN
Initially, I had a clear idea of what I wanted to write about in this article. I

in year to June, 5.5% in 2022/23’. It is anticipated that the Nigerian economy

mulled over the topic for a while and just as I was about to start typing, the

will also recover.

unthinkable happened – Russia invaded its neighbour, Ukraine. While trying

According to Partech’s 2021 Africa Tech Venture Capital Report, the

to decipher the geopolitical reasons for the events that unfolded this past

venture capital injection into Africa last year was at a record high, focused

week, as explained by self-proclaimed experts on Twitter, I wondered how this

largely on tech companies. This injection of capital will undoubtedly boost

would affect the economies of Africa as a whole,
and South Africa specifically.
Before these events, things were looking up for
Africa. Mergers and corporate activity last year
surged ahead, driven by deals that were delayed,
or a renewed investment appetite for the African
market. Minister of Finance, Enoch Godongwana,
touted the South African economy to grow by 2%.
The All Share 40 Index was (year-on-year) on an
upward trajectory, and the South African/USD
exchange rate held firmer than expected. All this
despite the South African unemployment and
consumer credit reaching unprecedent high
levels. A Reuters article written by Patrick Werr on
22 January and published in Nasdaq was
headlined, ‘Egypt economy forecast to grow 5.2%

Africa is a diverse and complex
continent, with complex cultures
and regional political dynamics. So,
it’s only natural to think that African
problems can only be solved by
Africans. However, given the
continent’s limited access to capital,
this is practically impossible. Foreign
direct investment is crucial for
economic growth and job creation.

Nacerodien
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economies and employment, but at what cost? Investment from oversees

already seen this with Nigeria’s Central Bank’s restricting cryptocurrency

venture capitalists means that there will be some form of revenue extraction

transactions and remittance of certain payments or the outflow of capital.

out of Africa and an imposition of foreign ideology on local businesses. This

Similarly, the South African Revenue Authority closed the s12J investment

has been criticised heavily in some African countries, where the injection of

incentive, which I thought was a nice way of incentivising individual investors

foreign funding sometimes inadvertently muddies the waters of the

in a riskier class of assets.

objectives of the investors and the businesses that they are funding.
Africa is a diverse and complex continent, with complex cultures and

I do, however, see South African investors revisiting the idea of reinvesting
into Africa. On paper, the growth potential is appealing. Quartz Africa says

regional political dynamics. So, it’s only natural to think that African problems

that by 2100, one third of the world’s population may be African (An

can only be solved by Africans. However, given the continent’s limited access

estimated 140 million people on the continent in 1900, grew to a billion by

to capital, this is practically impossible. Foreign direct investment is crucial

2010. According to United Nations “medium scenario” projections, this figure

for economic growth and job creation. The question is, should Africans be

will rise to 2.5 billion in 2050 and more than four billion in 2100). That’s a lot

overly concerned with where they get their funding? Should we become more

of consumers and potential business opportunities. Investors have become

capital conscious?

more pragmatic and prudent; they are no longer trapped by the allure of

Accepting foreign investment, particularly from other governmental

shiny statistics. Instead of looking at a country like Nigeria and Ethiopia as

sources, sometimes comes with a precarious, hidden cost. Accepting funding

potential cash cows based on sheer mass, investors see potential in

from a business partner (whether companies or countries), inevitably makes

considering the in-country domestic constraints.

it hard to criticise partners when the need arises (as we have seen in recent
events, with some countries initially reluctant to criticise Russia’s actions).
What do the recent European events mean for Africa’s merger’s activity?

What will remain in vogue in the short term is the opening of specialised
purpose vehicles in the United States or other tax friendly jurisdictions, such
as Mauritius, to attract foreign investors. Several African companies have

Quite simply put, it is uncertain. There will be some interesting knock-on

incorporated Delaware companies specifically to attract venture capitalists

effects for some African countries and sectors. For example, investors in the

from Silicon Valley. Similarly, some African companies have decided to

energy space will see a sharp increase in gas and oil, which could mean a

continue to use Mauritius as a corporate base, despite the views of some tax

renewed focus on renewable energy projects (particularly solar and wind).

jurisdictions that it is a tax haven. Regardless of the rationale for

With this renewed focus, the European energy market may become so

incorporating a foreign special purpose vehicle to attract investment, it

expensive that investors turn to Africa for virtual carbon credits. This will bode

becomes challenging for some individual investors. For example, South

well for some of our underutilised solar and wind farms.

African investors’ wings are clipped by the South African Reserve Bank’s

Attracting funding for tech advancement, particularly in the fintech space,
will probably continue as is. Fintech companies will continue to fight one

annual discretionary allowance for overseas investments.
While the fate of Africa remains tied to geopolitical decisions made by

another (as well as traditional banks) to serve the unbanked consumers (and

regions and countries outside Africa, it is to be hoped that Africa’s deal flow

businesses).

continues and is not left in limbo due to the unprecedented turmoil in

What may temper merger activity will be investors reassessing their risk

Europe.

•

profiles and deciding to invest in other less risky asset classes. The restriction
of tax, and banking and finance regulations may also be a factor. We’ve

Nacerodien is General Counsel at PG Group (South Africa).

ANGEL INVESTING, EXTREME SPORTS IN
THE OFFICE
ABU CASSIM
South Africa’s innovation economy is beginning to show signs of maturity,

It carries significant risk and it's not a parking bay for your children’s education

with more corporate participation and international investors backing South

fund. It's a portfolio and a people’s game. If you’re going to get it right, you’ll

African startups. Digital solutions are allowing for a convergence of

need to invest in a diverse portfolio of companies with the right people

industries, with telecom players operating in the FinTech space, and retailers

(founding team) behind the wheel. Young companies offer an attractive return

introducing logistic solutions. Angel investing is a key component of any

on investment when chosen carefully, and you only have to be right once,

functional startup ecosystem, and it's an opportunity for individuals to

according to famous angel investor Mark Cuban.

participate in the innovation economy while remaining in their day jobs.
First and foremost, angel investing is not for everyone. It's an extreme sport.

An angel investor is an individual who invests in a young business or startup,
in return for a stake of equity. Jason Calacanis describes angel investing as the
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act of investing in a startup in the earliest round of
investment, with the objective of gaining massive
returns. These startups are usually less than three
years old and still trying to find their way. Some
angels invest at idea stage, but most require the
business to be slightly further along. A working
solution, albeit incomplete, and customer
engagement go a long way to making a deal more
attractive.
The term “Angel” is appropriate because
angels provide the financial lifeline a company
needs after using up all internal resources. Apart

Over the past year or so, we are
starting to see a nice run rate of
local corporates acquiring
homegrown startups. Massmart
recently bought One Cart, while FNB
recently acquired Selpal in a
township push. Other examples
include Mr Price buying YuppieChef,
and Pick n Pay acquiring Bottles.

from money, angels also bring knowledge and
Cassim

networks. An angel derisks his or her investment
by getting strategically involved alongside the
entrepreneur, guiding through mentorship and
opening doors when required. In this sense, angels can be seen as brave,

core holdings that include traditional asset classes, such listed equities and

daring and, at times, even crazy.

property. International best practice is for a maximum of 10% of your overall

Angel investing is different from other forms of investing in several ways, but
two stand out: firstly, their investments are on the far end of the risk spectrum,

investment portfolio to be invested in startups.
Also recall that a portfolio approach is required to mitigate the risk of

and secondly, the investor becomes a partner in the business and has a fair

losses. Your aim as an angel investor should be to build out a portfolio of 20

degree of oversight as a result. It should be noted that angel investing also

or more companies over time. Syndication is an effective way of achieving

requires patient capital. Even when things go right, the journey will take several

diversification while bringing down the capital requirements to a manageable

years – an angel may have offramp opportunities along the way, but these are

level. Syndication is simply when a group of investors club together to invest

the exception rather than the norm. The outcome is usually binary, either the

in a specific project. It gives you a seat at the table across a more diverse set

startup closes shop, and there are a number of reasons why this could happen,

of investments, and the potential to double down on portfolio companies that

or the company exits. That is, the business is bought by a larger organisation.

outperform.

South African landscape

Where to start?

Angel investing is still a relatively new concept in the South African market.

Get a good sense of the lay of the land before committing to any deals.

The Southern African Venture Capital and Private Equity Association (SAVCA)

Reach out to your local angel investor network. Any network that’s worth its

reports that 5.5% of startup funding comes from angel investors (SAVCA

salt will share regular deal flow with its members. Most networks operate as

2021 Venture Capital Industry Survey, covering the 2020 calendar year). Our

syndicates or as a fund. Both models allow you to dip your feet into the water

innovation economy is still young, but signs of maturity are starting to creep

to test if the temperature is to your liking.

through with digital adoption on the rise post-COVID.
Historically, most of our biggest exits have come via American

All syndicates operate on a lead investor - backer basis. A lead investor is
the angel investor who handles the majority of the administration and

counterparts buying out local startups. Examples include: Thawte, Mark

engagement with the founding team. These individuals are experienced and

Shuttleworth’s business which was sold to internet security firm Verisign in

have a few investments under their belt. A backer tags along with investment

1999 for $575-million and, more recently, GetSmarter which was sold to US

opportunities. It gives new entrants an opportunity to shadow a lead and get

edtech company 2U in 2017 for $123-million.

a better sense of the deal process, as well as the viability of an opportunity.

Over the past year or so, we are starting to see a nice run rate of local

Many more South Africans are beginning to explore entrepreneurship as a

corporates acquiring homegrown startups. Massmart recently bought One

viable career opportunity. Those who want to participate in the rise of South

Cart, while FNB recently acquired Selpal in a township push. Other examples

Africa’s innovation economy without leaving their day jobs have an

include Mr Price buying YuppieChef, and Pick n Pay acquiring Bottles.

opportunity, through angel investing, to leverage their knowledge and
networks while investing for financial gain. South Africa’s innovation economy

Is angel investing for you?

needs investors with an appetite for risk, and patient capital. Ultimately,

It's a question of risk appetite – failure comes with the territory – and

these contributions catalise real social change.

investment capacity. If your overall investment strategy is viewed from a coresatellite approach, then startup investing should sit as a satellite alongside

Cassim is the founder of Jozi Angels.
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Surge in opportunity after the lifting of the
licensing threshold for embedded generation
TESSA BREWIS AND DEEPESH DESAI

2

021 will probably go on record as one of the
worst years for loadshedding ever experienced in
South Africa. The uncertainty around electricity
supply, compounded by drastic increases in the price of
electricity, have had a depressing effect on the economy.
Mining has been one of the hardest hit sectors and, in
some instances, mines and smelters have opted not to
operate at capacity because of the erratic supply and
exorbitant cost of electricity.

Initiatives such as the Risk Mitigation Independent Power Producer
Procurement Programme (RMIPPPP) are yet to relieve the electricity supply
shortage. The RMIPPPP was supposed to see the procurement of emergency
power, resulting in electricity being fed into the national grid by June 2022.
However, the RMIPPPP has not been without controversy, and none of the
preferred bidders who were announced during April 2021 have yet reached
financial close or commenced construction. The deadline for financial close
has been extended several times, most recently to 31 March 2022.
The announcement by President Cyril Ramaphosa during June 2021
that the threshold for an electricity generation licence under the
Electricity Regulation Act (4 of 2006) (ERA) would be lifted from 1 MW
to 100 MW for private power generation, in efforts to alleviate the burden on the national grid, was widely welcomed.
The ERA provides that no person may operate an electricity generation
facility without a generation licence issued by the National Energy Regulator
of South Africa (NERSA). The process of obtaining a generation licence
from NERSA is complex and time consuming. Power purchase agreements
should be in place with the purchaser of the power prior to applying for a
generation licence. Furthermore, generation licences are not freely transferable together with the underlying generation assets, thus new owners of the
generation facility typically must apply for a new generation licence.
The ERA exempts persons involved in activities listed in Schedule 2
from having to apply for a generation licence. Up until recently, generation facilities of up to 1 MW were listed in Schedule 2 and did not
require a generation licence. This threshold was simply too low to be
attractive to mines or large industries.
Following two somewhat ambiguous earlier amendments on 12 and 20
August 2021, the Minister of Mineral Resources and Energy gazetted a
third amendment to Schedule 2 on 5 October 2021, which provides that
the operation of a generation facility with a capacity of no more than 100
MW no longer requires a generation licence. To put the 100 MW threshold in context, under the Renewable Energy Independent Power Producer

Procurement Programme
(REIPPPP), from inception up until
bid window 5 (of which the preferred bidders were announced during October 2021), the maximum
installed capacity that may be bid
for onshore wind projects is 140
MW and for solar PV is 75 MW. In
addition, REIPPPP is also confined
to onshore wind and solar PV technologies, whereas the 100 MW
threshold applies to all technologies, opening the door to embedded
generation gas projects.
Brewis
Although facilities of up to 100
MW are exempt from holding a
generation licence, certain facilities
are still required to register with
NERSA. The procedure whereby
generation facilities need to register
with NERSA remains unclear, since
NERSA has not yet published any
guidelines or rules governing the
registration process. Generally, the
process of registration is quicker
than the process of applying for a
generation licence, and NERSA
has less discretion to refuse to register a facility.
In his announcement on 10 June
Desai
2021, President Cyril Ramaphosa
stated that the exception threshold
to the ERA “is expected to unlock significant investment in new generation capacity in the short and medium term, enabling companies to build
their own generation facilities to supply their energy needs.” Since the
announcement, various players in the mining and other electricity consuming industries have embarked on processes to privately procure power.
They will now be able to satisfy their respective power requirements by
being able to generate electricity or purchase electricity from Independent
Power Producers (IPPs) through long term power purchase agreements. It
is anticipated that this will yield significant advantages, as it will reduce a
dependency on South Africa’s state-owned enterprise, Eskom, and increase
the certainty of a long-term tariff for electricity.
The increase in off-take opportunities has led to a proportional increase
in M&A activity amongst IPPs, which includes IPPs purchasing partially
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developed projects from developers. In turn, the secondary market for equity
in IPPs has also experienced a noticeable boost. This excitement in the
market will further open the South African economy to foreign investments and job creation. ◆

Brewis is a Director and Desai an Associate
Designate, Corporate and Commercial,
Cliffe Dekker Hofmeyr, Incorporating Kieti
Law LLP, Kenya.

The transition to a green economy will continue
to drive transactional activity in 2022
WARREN BEECH

W

hen the world initially shut down in early
2020, in response to the COVID-19 pandemic, many thought it would be for a short
period. But as the lock downs and other measures
remained in place, this had a dramatic impact on world
economies, including Africa’s, and showed the stark
reality of just how fragile these economies were.
Looking back, those economies that were more diverse
and relied to a large extent on mining and natural
resources were more resilient and were able to recover
quicker than economies that did not have economic
diversity which included mining and natural resources.

While transactional activity did slow down initially in the first half of 2020,
the desire for “safe haven” minerals, such as gold, and the increased demand
for “green minerals” – often referred to as “battery minerals”, which had
started to support the transition to the green economy pre-COVID-19 –
continued to drive transactional activity throughout the pandemic, and still
does so. Of course, not all minerals were equally in demand. For example, as
manufacturing and production slowed down, so did the demand for iron ore
and the related minerals required for steel making.
Over the past two years, despite the initial decline in transactional activity, activity in the Mining and Natural Resources Sector showed signs of
improving from mid-2020, and this increased significantly throughout 2021.

✆ (011) 285-0011

* warren@bv-inc.co.za

There are three drivers for this transactional activity.
The primary driver is the transition to a green economy, which has
resulted in significantly increased
transactional activity in the exploration for and mining of battery minerals, such as cobalt, lithium, copper
and related minerals. At the same
time, it has also been the motivation
behind large scale disposal of coal
mining operations as a result of
decarbonisation goals, and increased
shareholder and stakeholder activism
Beech in support of divestment from thermal coal mining assets. The best
recent examples of this include the spinning off of Anglo American’s coal
assets into Thungela, the disposal by South32 of its coal assets to Seriti, and
consolidation of assets under companies like Menar. South Africa is not
unique in relation to the transactional focus on battery minerals and the
green economy, with many examples on the African continent, including
Trafigura’s transaction with the government of the Democratic Republic of
the Congo to contribute to the regularisation of the extraction of cobalt by
artisanal and small-scale miners, and the off-take of this cobalt.
The second driver is the undervaluation of mining and natural resources
assets, as a result of the pandemic. Many smaller or single asset operations
without a substantial balance sheet found themselves in some difficulty during the pandemic and, therefore, became available for acquisition, particularly

Specialist mining and natural resources lawyers who are #RelevantResponsivePractical
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where the owners had preserved value through implementation of a proper
care and maintenance programme.
The third driver has been the transition, including in the Mining and
Natural Resources Sector, to the use of renewable energies at operations,
including solar power.
All this has resulted in transactional activity across the spectrum from small
through to large asset disposal, acquisition and consolidation. While this transactional activity is likely to continue in 2022, it is the transactional activity
surrounding the transition to the green economy that will dominate this year.
South Africa’s commitment under the Paris Agreement, and subsequently
COP26, means that South Africa has no choice but to accelerate the transition
in support of decarbonisation and the ultimate goal to achieve net zero emissions. This is all taking place within the context of the growing reliance on the
Environmental, Social and Governance standards (ESG) which are increasinglybeing used not only to guide, but to determine investment decisions,
including, for example, divestment from coal assets. The broader commitment
to sustainability and, ultimately, the constitutional right to an environment
which is not harmful, adds another layer of complexity, which also informs
investment decision-making and transactional activity around these assets.
Historically, investment decisions were mostly based on whether there
would be good financial returns within the timeframes determined by the
investors, often without regard to the impacts or potential impacts flowing
from the investment decision on communities, the environment, socio-economic systems, local and traditional leadership structures, and other stakeholders. This has changed, particularly because of the application of ESG,

which focuses holistically on the three elements, and the need to hold a
“social licence to mine”. Companies and industries with a strong ESG focus
are attracting more investment, while those which do not perform well
when measured against the ESG standards are facing more and more challenges in securing funding from traditional investors.
As a focus point, decarbonisation will drive transactional activity in relation to alternative energy sources and the required decreases in carbon emissions. Renewable energies such as wind and solar will remain an important
driver of transactional activity. But the Mining and Natural Resources
Sector has also turned its attention to alternative energy sources such as
hydrogen and, inevitably, consideration of carbon capture at point source,
which would immediately reduce emissions and, sometime in the future, carbon capture and storage for re-use. The recent conclusion of the memorandum of understanding between Eskom, Seriti, and Exxaro to supply renewable energy and reduce carbon dioxide emissions is an example of the transactional activity in support of decarbonisation.
Despite the Mining and Natural Resources Sector’s commitment to
decarbonisation and a transition to the green economy, transactional activity
is hampered by a legislative framework which is cumbersome and often
delays transactions for many months, if not years. If government did do one
thing to immediately improve the situation, it would be to implement a
“smart tape” system which removes “red tape” and facilitates a more efficient
approvals process. ◆
Beech is a Partner of Beech Veltman.

Offshore exploration: a cautionary tale?
JEFF BUCKLAND, ZAAKIRA HAFFEJEE AND KATE FOSTER

I

t is well known that oil and gas are often termed
the “lifeblood of industrialised countries” and are
still primary sources of non-renewable energy used
to drive industrialisation and socio-economic development. Accessibility to the planet’s limited oil and gas
resources, and to an appropriate energy mix, underpins
an industrialised and developing country’s energy independence, vulnerability and security, and its positioning
on the world stage.

South Africa, a developing country with increasing energy demands, over-burdened and outdated energy infrastructure and ambitious plans to industrialise,
remains largely dependent on importing oil, and on one entity – Sasol Gas –
for the supply of approximately 90% of its natural gas demand. Oil and gas
exploration are therefore integral to various South African government development plans and initiatives over recent years, such as Operation Phakisa, the
Integrated Resource Plan of 2019 and the National Development Plan

(NDP). It is estimated that global capital expenditure on offshore exploration
and production for 2022 will rise to approximately US$198 billion. However,
these explorations require significant investments as they are excessively costly,
and due to low success rates, are considered risky.
Oil and gas explorers had been assessing the exploration for oil and gas
off the beautiful South African Wild Coast, stretching from East London
in the south to the border of KwaZulu-Natal in the north and, having
been granted rights to do so by the Department of Mineral Resources and
Energy (DMRE), they wished to commence a seismic survey of the seabed
in December 2021. And this is where the cautionary tale begins. The process for offshore exploration often starts with an underwater seismic survey that entails discharging pressurised air to generate sound waves,
which rebound off surfaces to identify hydrocarbon-bearing structures and
sub-surface rock formations that may contain oil or gas.
The impact of these sound waves on marine life, the environment, and
the livelihoods and well-being of the communities that depend on this
marine life, as well as the matter of consultation with affected communities,
became the subjects of a number of urgent applications in the Eastern Cape
Division of the High Court in Grahamstown (Makhanda High Court),
resulting in the court pronouncing that the rights to explore the waters
near the Wild Coast was awarded to the oil and gas explorers on the basis
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of a substantially flawed consultation
process. The court’s decision to
declare the grant of the exploration
rights unlawful and to invalidate the
exploration rights has significant
implications for the South African
government’s plans, and those of oil
and gas investors and explorers, to
explore for natural gas and oil off
South African coastlines.
The urgent applications to
stop the explorers from conducting a seismic survey in the
Buckland Makhanda High Court
(Grahamstown)
In 2013, Impact Africa Ltd applied to the Petroleum Agency of South
Africa (PASA) for an exploration right in terms of the Mineral and
Petroleum Resources Development Act (28 of 2002) to explore for oil
and gas off the eastern coast of South Africa. The application was accepted,
and Impact Africa duly submitted an Environmental Management
Programme (EMP). This was approved by PASA and the DMRE, and the
exploration right was granted to Impact Africa.
Having secured the exploration rights, Impact Africa then entered
into an agreement with BG International Limited, a wholly-owned subsidiary of Royal Dutch Shell PLC for the farm-out of a 50% working
interest and operatorship in the exploration right. The exploration made
provision for a five-month long seismic survey planned by Shell
Exploration and Production South Africa BV, Impact Africa, and BG
International Limited (referred to as the Explorers), aimed at exploring
potential hydrocarbon reserves beneath the Wild Coast seabed.
On 3 December 2021, the Makhanda High Court dismissed the first
urgent application brought by various parties for an interim interdict to
stop the seismic survey. Following this decision, the Explorers commenced
their seismic survey in the first week of December 2021.
On 17 December 2021, the Makhanda High Court heard a second
urgent application by different parties to stop the Explorers from conducting the seismic survey. On 28 December 2021, the Makhanda High Court
granted an interim interdict against the Explorers not to commence the
seismic survey until a ruling could be made on whether further environmental authorisation is required by the Explorers.

The judgment, penned by Judge
Gerald Bloem, emphasised the
flawed consultation process followed
by the Explorers, and highlighted
that they were under a duty to
“meaningfully” consult with the
communities and individuals who
would be impacted by the seismic
survey. They had failed to do so in
the case of the applicant communities who hold customary rights,
including fishing rights, and those
who hold a special spiritual and cultural connection to the ocean. The
judge found that the exploration
right was awarded based on a substantially flawed consultation process
and was thus unlawful and invalid.
Shortly after the judgment, the
vessel that would have been used to
conduct the seismic survey departed
South African waters. Based on the
outcome of the court hearing on 28
December 2021, the seismic survey
contract has since been cancelled
for the current survey window, and
the Explorers are seeking permission from the Makhanda High
Court to appeal the 28 December
2021 judgment. The case is far from
over.

Haffejee

Foster

Seismic surveys of the coast of South Africa – not as novel as
you might expect
Several companies have operated under similar exploration permits and rights
off South Africa’s coastline, with offshore oil and gas exploration continuing
since the 1960s. PASA maintains a national database and map of petroleum
exploration and production activities in and around South Africa’s coasts,
including records of all seismic surveys conducted since 1967, and it is clear
that numerous seismic surveys have been conducted off South Africa’s coastline over the past few decades without publicised objections in those cases.
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While the Makhanda High Court’s decision temporarily halting the
planned seismic survey off the Wild Coast should be seen as a guiding
hand on the thorough consultation process that needs to be followed, it
may also very well bear far more significant consequences than anticipated.
The judgment introduces additional significant requirements to be considered and met in any application for exploration rights along South
Africa’s coastline. In addition to complying with the regulatory requirements, applicants would likely also have to take further steps to prove to
PASA and the DMRE on application, and to a high court if challenged,
that a wide and meaningful consultation process with all interested and
affected parties was duly carried out. It will need to show that all reasonable steps were taken to identify and consult with such interested and
affected communities, failing which they could face the real risk of their
rights to explore being declared unlawful and invalidated and risk the
chance of suffering significant financial loss and public backlash.
On the other hand, PASA and the DMRE would, before granting any
exploration rights, also need to ensure that these requirements have been
met, meaning that the consultation process and the approval process
becomes more costly, time consuming and onerous. It goes without saying
that unsuccessful opponents of the explorers who launch frivolous or vexatious proceedings could potentially face claims by the explorers or PASA
or the DMRE for the recovery of losses. However, the ability to obtain,
and keep, exploration rights in South Africa, may have just gotten harder.
Despite global efforts to reduce reliance on fossil fuels, South African
coastlines have seen a flurry of exploration activity and significant discoveries. The Brulpadda and Luiperd offshore field discoveries of gas condensate and oil in 2019 and 2020 were hailed as “gamechangers” in the
South African oil and gas industry. They ignited an interest in oil and gas
exploration off the country’s coastlines after it was estimated that the two
fields could hold resources of up to one billion barrels of gas each. The
Luiperd discovery alone proved to be the largest discovery in Africa in
2020 and the second largest worldwide. The vast contrast in how these
discoveries were received by the public creates uncertainty for extractive

companies, and may likely deter potential investors and explorers.
What is the way forward? To look to other jurisdictions
Other jurisdictions have also addressed concerns around offshore explorations in varying ways. In 2018, the New Zealand government banned
the issue of new permits for offshore exploration for oil and gas as part of
their plan for a carbon-neutral future. Existing oil and gas exploration and
development permits remain valid, and companies can still apply for permits for onshore exploration, but no new permits for offshore exploration
activities will be considered.
On the other hand, Canada recently approved three offshore exploration
projects, enabling the explorer firms to move forward with obtaining further
authorisations and permits from federal departments. According to the government, the projects will create jobs and benefit the economy while supporting sustainable development and protecting the environment. The three
projects are subject to legally binding conditions which the proponents must
fulfil, which include measures to protect fish and fish habitat, migratory
birds, species-at-risk and the use of resources by indigenous peoples. These
legally binding conditions will be imposed throughout the life of the projects, and will seek to protect the environment for generations to come.
One of the momentous tasks that courts have is balancing public opinion
and the interests of the community with legal principles. It is, therefore,
imperative that the private sector work cohesively with government and
affected communities towards a sustainable economy. Economic development
and environmental protection must go hand in hand, as the natural environment is central to economic activity and growth, as it provides the resources
we need. Undeniably, there are promising signs for the South African oil and
gas industry; however, with the lack of legislative and regulatory certainty,
coupled with an untenable situation aggravated by little available knowledge
of the potential impacts of exploration activities, they may prove less fruitful
than anticipated. ◆
Buckland is a Director, Head of Corporate, Haffejee an Associate and
Foster an Associate Designate with Lawtons.

High Noon on the Mpumalanga Highveld
ALISTAIR YOUNG

A possible standoff looms between wind and coal
prospectors
he existing electricity transmission and distribution networks of the traditional wind rich
provinces of the Western, Eastern and Northern
Capes have all but been taken up by operational and
soon-to-be built wind energy facilities.

T

Consequently, any new wind energy projects in these provinces will, for
the most part, require the construction of new transmission and distribution infrastructure, substantially increasing the project development costs.
It is, therefore, welcome news that not only does Mpumalanga have sufficient solar resources to support solar photovoltaic facilities, but this once
exclusive bastion of coal prospectors, coal miners and coal fired power stations has now been identified as a possible new frontier for wind energy
developments. However, unlike the fast-diminishing availability of existing transmission and distribution networks in the traditional wind rich
provinces, Mpumalanga arguably has one of the best and most accessible
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transmission and distribution networks in the whole country. This is
thanks, somewhat ironically, to the
presence of the very same coal fired
power stations that renewable energy
facilities could one day replace.
This perfect combination of suitable wind resources and the ease of
access to a well-established grid has
seen an influx of wind prospectors
to the province in search of suitable
land. To the unwitting eye,
Mpumalanga appears to have suitable land by the bucket load in the
Young
form of many square kilometers of
gentle rolling grasslands and maize
fields. However, what the unwitting eye fails to see is that significant portions of these gentle rolling grasslands and maize fields have been encumbered by unseen limited real rights. In its 2016 report titled, “Zero Hour:
Poor Governance of Mining and the Violation of Environmental Rights
in Mpumalanga”, the Centre for Environmental Rights confirmed that
“[m]ore than half of Mpumalanga’s land surface area (54.2%) is under
prospecting right applications, while a further quarter (24.5%) is under
mining right applications. Together, because of overlapping applications,
these account for 61.3% of the total land surface area of the
province….”. Consequently, wind prospectors are likely to face a challenge not encountered in provinces rich in wind resources but poor in
mineral resources. This challenge is likely to come in the form of those
who, with prospecting rights in hand, are also on a hunt for resources,
but resources of the coal kind.
Coal resources can be mined using either the
opencast or underground mining methods,
with the opencast method having substantially higher recovery rates. Coal seams
that are no more than 70m below the surface can be mined optimally using the
opencast method, and while it is arguable
that wind energy facilities could co-exist
with an underground coal mining operation, the same cannot be said in relation
to opencast coal mining. A clear conflict
of interest therefore looms large on the
Mpumalanga horizon, between those
prospecting for wind and those prospecting
for coal, particularly coal that lies no deeper
than 70m below the surface.
The frontline of this looming conflict will be the application processes associated with the prescriptive legal approvals
and authorisations that wind energy developers must be in possession of
before submitting a bid to any future Renewable Energy Independent
Power Producer Procurement Programme (REIPPPP) bid window.
Included amongst the numerous prescriptive requirements of any
REIPPPP bid is the requirement that a bidder must be in possession of a

valid environmental authorisation (EA) for the entire project, in terms of
the National Environmental Management Act (107 of 1998) (NEMA),
as well as the written approval of the Minister of Mineral Resources and
Energy in terms of s53 of the Mineral and Petroleum Resources
Development Act (28 of 2002) (MPRDA), confirming that the intended
use of any surface of land is not contrary to, or likely to impede any object
of the MPRDA.
While a holder of an existing prospecting right has the right to comment on an EA application and to appeal against any subsequent decision
to issue an EA for a proposed wind energy project, such rights, particularly
the right of appeal, may only represent a nuisance, time and cost factor
for wind prospectors, rather than being a genuine bar to the submission of
a REIPPPP bid. In this regard, the Minster for Forestry, Fisheries and
Environment has, barring fundamental environmental flaws associated
with any proposed wind project, readily dismissed these kinds of appeals
against decisions to grant EAs for wind projects.
On the contrary, since being amplified in March 2020 with the introduction of regulation 73B of the MPRDA regulations, read together with
application Form Z, applicants for s53 written approval will have to run a
veritable gauntlet of administrative and legal battles. They are now
required to, amongst others, provide the Minister for
Mineral Resources and Energy (this administrative power has since been delegated to the respective Regional Managers of the DMRE) with
motivation for the proposed land use; a report
on meaningful consultation with interested
and affected persons in the mining industry; a
report on meaningful consultation with the
Council for Geoscience regarding the mineral
potential of the land concerned; and comments
and concerns raised by parties with interests in
prospecting and mining in the area and surrounding
areas.
Based on the above requirements alone, it is evident that wind prospectors in the Mpumalanga
province may face significant barriers to satisfying
the Regional Manager that the use of land in the
province for a purpose other than mining is not contrary to, or likely to impede the objects of the
MPRDA. Firstly, where a wind prospector’s application for s53 approval relates to land that is already
the subject of a prospecting right(s), the applicant
will have to present the outcome of all consultations
with the holder(s) of the prospecting right(s).
Importantly, consultation has to be meaningful, in so
far as it must be carried out in good faith, so that
reasonable opportunity is given to the holders of prospecting
rights that they can make an informed decision regarding the impact of
the proposed wind energy facility on their prospecting, and possible future
mining activities.
There are few envisaged scenarios whereby the holders of prospecting
rights will not vociferously object to a wind energy facility being developed
on the same portions of land over which they hold prospecting rights. As
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such, for any applicant to present a conclusive and favourable submission
for s53 written approval to the Regional Manager may be challenging.
Secondly, even if wind prospectors are able to find sufficient portions
of land adjacent to one another that are not already encumbered by
prospecting rights, wind prospectors will need to determine if any person
is in the process of applying for prospecting rights over that land. To the
extent that applicants for prospecting rights do exist, then wind prospectors will have to satisfy the meaningful consultation requirement. Even if
no potential prospectors exist, the content of s53 still places an obligation
on wind prospectors to consult with the Council for Geoscience regarding
the mineral potential of the land. If the Council for Geoscience is of the
opinion that a viable coal resource exists, then wind prospectors face the
battle of convincing the DMRE that the development of a wind energy
facility on such land will not sterilise the land for future mining purposes.
Satisfying this requirement may be problematic if the Council for
Geoscience is also of the opinion that the identified coal resource can be
mined using the opencast method.
Even if written approval is granted by the Regional Manager in
respect of one or both of the above scenarios, any holders of, or applicants for prospecting rights will still have a right of appeal to the

Minister of Mineral Resources and Energy who has previously been
described in the media as a “coal fundamentalist” and a “fossil fuel
dinosaur”. Convincing the Minister that the intended land use will not
impede the objects of the MPRDA and will not impact on the livelihoods of those dependent on the coal mining industry in the province
is another legal battle that awaits. How this looming conflict of interest
between wind and coal prospectors in the Mpumalanga Province will
eventually play out remains to be seen. Perhaps the solution lies in joint
venture renewable energy projects with prospective and existing mining
and industrial operations in the province, particularly now that the generation of electricity of up to 100MW is exempted from the requirement to obtain a generation licence. Even so, it is evident that wind
prospectors who became accustomed to the s3 application process,
which was a relative tick box exercise, during previous REIPPPP bids
for proposed wind energy developments in the traditional wind rich
provinces are in for a rude awakening when undertaking the same process during their forage for suitable land on the Mpumalanga wind energy
frontier. ◆
Young is a Senior Associate with Warburton.

Energy crisis and the economy
HAPPY MASONDO

Reasons to celebrate
he media reports during the first month of
2022 were, surprisingly, speckled with sporadic
positive news stories, a very rare occurrence
given the long gloomy period that South Africans (and
other populations worldwide) have lived under since the
outbreak of the COVID pandemic.

T

The very fact that South African scientists were the first in the world to
detect the new corona variant in the last days of 2021 had already given
South Africans reason to dominate the news headlines as “what the
South African scientists had stumbled across would be known worldwide
as the Omicron variant of the coronavirus.” (Lister Tim & McKenzie
David, “How South Africans discovered Omicron and set-off a global
reaction” cnn.com, 2 December 2022). Dominating the news headlines
for all the right reasons is the ultimate feel-good news story.
No sooner had we been gripped by the fear of the impending 4th wave
of the virus than the revelation was that South Africa was over the
Omicron wave and that it had not been as devastating as the Delta wave:
“Total excess deaths attributed to Omicron are about 10 000, com-

pared with about 110 000 excess deaths during the previous, Deltadriven wave. In Gauteng, South Africa’s economic hub and the initial
centre of the Omicron outbreak, excess deaths have also peaked, far
below previous waves just weeks after the surge.” (Cotterill Joseph,
“South Africa offers clues to life after Omicron”, Financial Times, 7
January 2022)
The spread of positive news gave South Africans hope that they could
look forward to the resumption of life as it was before the pandemic.
Momentarily, we had a belief that the economy could finally open up again.
The World Bank granted approval for an R11 billion ($750 million)
low-interest development policy loan, to form part of the government’s
R500 billion fiscal relief- package for South Africa’s National Treasury.
On 23 January, the Business Times in the Sunday Times reported, “besides
needing to fund the battle against Covid, is desperate to boost the ailing
economy…”. Coupled with the absence of rolling blackouts for almost
three months, South Africans had every reason to believe that perhaps all
sectors of the economy would open up.
Spanner in the Works
But then Eskom rained on our parade, kicking the year off by informing
the public that its key plans for 2022 include the full maintenance of its
entire generation fleet, the majority of which (excluding Medupi and
Kusile) is, on average, 42 years old.
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It would have been naïve to
expect anything else from the ailing
power utility, given the several setbacks that Eskom has been experiencing. The August 2021 explosion
at unit 4 of Medupi power station
meant 730 MW of lost energy generating capacity. The COO of
Eskom, Jan Oberholzer, confirmed
that the explosion was due to noncompliance with procedures, which
resulted in damage in the amount of
R2.5 billion.
The Eskom priority maintenance
plan includes the upgrade of the
Masondo
Koeberg nuclear power station,
which the Daily Maverick, on 9 January, said is “approaching the end of its
40-year design life and operating licence [and thus] is scheduled for several upgrades to extend its operational life for a further 20 years.” As
planned, in the middle of January, unit 2 of the Koeberg nuclear power
station was taken down for a scheduled 155 days, for refuelling outage and
maintenance which means another 920 MW loss of generation capacity –
with a further loss of 920 MW of generation capacity expected three
months after the return of unit 2, when unit 1 goes off for its refuelling
and maintenance for 155 days.
Although the power utility would like us to believe that: “[t]he
Koeberg outages are planned at times of the year when the impact on the
overall electricity supply is minimised as far as possible…” (Business Tech),
it goes without saying that the unavailability of the units will inevitably
contribute to reduced generation capacity leading or contributing to
rolling blackouts.
In addition to being plagued by theft and vandalism of its infrastructure, the loss of generation capacity is only a portion of the problems vexing Eskom, and these collective factors are going to contribute to the
inevitable rolling blackouts. As if all these problems were not enough,
EWN reported on 28 January that:
“Eskom said that a loss of power generation was not its only major
problem – it was also facing a serious brain drain. The power utility

said that it was losing scores of highly skilled and experienced employees, especially in the generation side of the business.”
Accelerated ESG focus
Perhaps Eskom’s survival depends on a consideration of the factors which
are most likely to have an impact on the long-term performance of the
power utility. There is a chance that assessing its environmental impact
and showing a commitment to sustainability might attract investors.
Perhaps the first step in this direction is the realisation that an ageing fossil fuel generation fleet is not sustainable. The current COO of Eskom has
acknowledged that much on Cape Talk on 27 January:
“We do have significant financial and other challenges, but we will
make a plan. We at Eskom are certainly not, on the generation side,
going to die as a dirty coal business. We are currently looking at models at how to participate in the future capacity of the country.”
Reading between the lines, it appears that Eskom accepts that its
reliance on generation capacity – which to all intents and purposes is
decrepit (excluding Medupi and Kusile) – is counter intuitive. It is imperative to look at alternative models for the survival of Eskom, and for
South Africa’s ultimate energy security.
The ESG movement and activism has turned its “focus on the impact
of a fossil fuel-based economy on climate change. And with a confluence
of factors, including political and generational shifts and severe weather
events affecting virtually every area of the country [and the world], those
views have gained much wider acceptance, even among corporate executives who used to dismiss climate change as natural weather cycles.”
Conclusion
At the end of January 2022, at the time of submission of this article,
South Africans had gone for almost three months free of rolling blackouts, notwithstanding the Medupi unit 4 explosion and the Koeberg outage, a total deficit of 1650 MW from the grid. Naturally, we are all surprised by this small miracle and are collectively thinking, long may it last!
We all know it will not. (Ed – and it did not). ◆
Masondo writes in her personal capacity; she is a lawyer and sits on
numerous boards of directors.
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Energy exploration: the duty to consult
meaningfully with traditional communities
KEANEN-TROY JOHNSON AND JOHN GOETSCH

E

xploring the ocean in search of nature’s precious
elements is an activity that has been ongoing for
many decades and is expected to increase in the
near future. Marine seismic surveys are the most
important tool available to the petroleum industry for
mapping potential oil and gas deposits beneath the
seabed.

In Border Deep Sea Angling Association and others v Minister of Mineral
Resources and Energy and others (3865/2021) [2021] ZAECGHC 111 (3
December 2021) Govindjee AJ described a seismic survey as “a study in
which seismic waves generated through compressed air are used to image
layers of rock below the seafloor in search of geological structures to determine the potential presence of naturally occurring hydrocarbons (that is,
oil and gas).”
At the end of 2021, Bloem J handed down an interdict against Shell’s
seismic survey explorations on the Wild Coast, conducted through its vessel, the Amazon Warrior [Sustaining the Wild Coast NPC v Minister of
Mineral Resources and Energy (3491/2021) [2021] ZAECGHC 118].
One of the court’s main concerns centred around what it termed the
respondents’ “inadequate and substantially flawed” consultation process
undertaken with impacted local communities, as they were required to
undertake in terms of the Mineral and Petroleum Resources Development
Act [28 of 2002] (the MPRDA). Meaningful consultation entails providing communities with the necessary information on the proposed activities and affording them an opportunity to make informed representations
thereon [Maqoma v Sebe NO 1987 (1) SA 483 (Ck)].
Section 31 of the Constitution of the Republic of South Africa, 1996,
provides, inter alia, that persons belonging to a cultural, religious or linguistic community may not be denied the right to enjoy their culture,
practise their religion and use their language with other members of that
community.
In South Africa, many coastal areas are occupied by traditional communities that have long-standing customary practices and spiritual relationships with the sea. In terms of the MPRDA, as read with s31 of the
Constitution, petroleum companies have a duty to consult with these
communities, to be informed about those practices and beliefs, and to consider, with these communities’ close involvement, the measures that would
mitigate against the possible infringement of those practices and beliefs.
In Sustaining the Wild Coast NPC, the applicants feared that the seis-

mic surveys would negatively
impact on their communities’ customary practices and spiritual relationship with the sea. By the initial
stages of the consultation process,
Shell had already gravely erred in
its approach. To begin with, the
required notifications were published in English and Afrikaans
newspapers, but never in isiZulu or
isiXhosa – the languages predominantly spoken by the affected communities. In addition, the notifications were “communicated” to the
Johnson
communities solely in writing, taking no account of local literacy
rates. Further, community hearings
were held in Port Elizabeth, East
London and Port St Johns – far
from the communities actually
affected by the respondents’ activities, expecting community members
to travel significant distances, at
their own expense, in order to
attend these forums. Crucially, the
affected communities had a long
history – and customary law – of
avoiding “top-down decision-making” mechanisms, and followed a
deeply ingrained cultural belief in
Goetsch
consensus-seeking talks.
The duty to consult meaningfully with traditional communities is an
international phenomenon. In Canada, the duty to consult seeks to protect First Nations peoples’ rights while furthering reconciliation between
indigenous people and the Crown. It is based on the Crown’s assumption
of sovereignty over lands and resources formerly held by indigenous peoples, with the Crown holding ultimate responsibility for ensuring that
consultation is adequate. In 2017, Canada’s Supreme Court halted seismic
testing near an Inuit hamlet due to Canada’s failure to, inter alia, consult
meaningfully with the community about the impact of seismic testing
[Clyde River (Hamlet) v. Petroleum Geo-Services Inc. (2017 SCC 40)]. The
duty to consult was especially necessary because these Inuit populations
depend heavily on land, sea and ice as continuous areas of activity in
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which they seek cultural, social and economic fulfilment.
The Sustaining the Wild Coast NPC judgment makes it clear that
petroleum companies are expected to form a deeper understanding from
the communities themselves as to how the consultation process may best
be arranged to accommodate their customary law and practice, prior to
any formal talks being had. This ensures that there is a built-in protection
for affected communities’ particular circumstances, allowing for members
to take a meaningful part in the consultative process. This, on terms
which not only respect their cultural practices but place members and
their custom at the centre of a long and arduous process, will have a significant and long-term impact on their surrounding environment.
Consultation with affected communities can no longer be seen as simply
a task to be completed before the real work may begin, but must form the
core of every decision taken during those processes.

The court’s ruling on the formulation of consultative process greatly
improves the protection of affected communities’ consultation rights,
indicative of the growing body of jurisprudence taking the right to culture
ever more seriously. ◆
Goetsch is an Associate and Johnson a Candidate Attorney with Ward
Brink. Ron Ward, Founding Partner, signed off the article.
without prejudice sub-editor Gail Schimmel comments that based on
the articles she has read, there seems to be no concern for the terrible harm to the sea life and marine ecology in this decision. It
appears that if the communities conclude that they are comfortable
with the testing, then the seismic testing can start again at the most
horrific cost to the coastal ecosystem. – Ed.

PPPs – the answer to South Africa’s
energy challenges?
IAN JACOBSBERG AND SANDILE SHONGWE

F

ollowing the Climate Change Conference that took
place in Glasgow in November 2021, the South
African government announced that various foreign
governments had offered the country an amount of
US$8.5 billion (around R131 billion) to help South Africa
transition from coal to clean energy. While a significant
proportion of this amount is to be used for Eskom’s transitioning plans, funding will also be allocated towards the
development of new sectors generating or relying on
“clean energy”, such as electric vehicles and development
of green hydrogen plants. Following this, the Minister of
Mineral Resources and Energy published a “Gas Master
Plan base case report” for public comment. The report
envisages the exploitation of both onshore and offshore
gas deposits as a prime source of energy for South Africa.

Already in 2012, then Minister of Finance, Trevor Manuel identified
Public-Private Partnerships (PPPs) as a suitable vehicle for infrastructure development in the National Development Plan. A PPP is a
long-term contract between a private party and a public sector institution, where the private party performs a function that is usually provided by the public sector, taking on technical, financial and opera-

tional risk and management responsibilities, but making use of state
assets. The PPP model is based on the premise that the public and private sectors each have certain advantages vis-à-vis the other that can
be brought to bear on a particular project. As such, the PPP model is
well-suited to the implementation of South Africa’s “clean and green”
energy project.
How are PPPs structured?
PPP projects rely on a variety of financial structures, including equity,
debt and, in some instances, government capital contributions.
PPPs take a wide range of forms, varying in the extent of involvement
and risk taken by the private sector party. National Treasury categorises
the different types of contractual arrangements as:
a) design, finance, build, operate and transfer (DFBOT) projects;
b) design, finance and operate (DFO) projects;
c) design, build, operate and transfer (DBOT) projects;
d) Equity Partnership projects; and
e) Facilities Management projects.
Regulatory Framework
The key legislative and regulatory framework applicable to PPP arrangements are in the Public Finance Management Act (1 of 1999) (PFMA),
and its subordinate legislation, including Regulation 16 of the
Amendment of Treasury Regulations in terms of s76 of the PFMA, and
the Local Government: Municipal Finance Management Act (56 of
2003).
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In 2000, pursuant to these legislative measures, South Africa established a PPP unit to, inter alia:
a) develop policy and the regulatory framework for PPP arrangements;
b) prepare guidelines and manuals on the regulatory requirements;
c) establish a Project Development Fund to improve the quality of
PPPs; and
d) launch stakeholder awareness campaigns to educate the public and
private sector in the procurement requirements of PPPs.
Until 31 March 2013, the PPP unit was a division of the Budget
Office Division in the National Treasury. Now the unit is part of the
Government Technical Advisory Centre (GTAC), which is an agency of
the National Treasury, established to support public finance management
through professional advisory services, programme and project management and transaction support.
The GTAC reports to the Minister of Finance and is established as a
government component in terms of the Public Service Act. The technical functions of the PPP unit are critical for GTAC, and the technical
assistance activities include:
a) procuring and management of transaction advisers;
b) procuring project officers;
c) advising on project feasibility;
d) advising on procurement document preparation and implementation;
e) advising on negotiations and deal structuring; and
f) provision of capacity building and training.
Procedural requirements for PPP
Regulation 16 of the PFMA sets out three procedural steps to be fulfilled
by the accounting officer or accounting authority at the government
agency, prior to Treasury approval of a PPP. These are:
a) A feasibility study is to be performed, explaining the strategic and
operational benefits of the proposed PPP for the government agency
in terms of its strategic objectives and government policy.
b) Once written approval of the feasibility study is obtained by the
Treasury, the procurement documentation will be issued to the
prospective bidders. After the evaluation of the bids, but prior to
appointing the preferred bidder, the government agency must submit a
report for approval by the relevant treasury, demonstrating how the criteria of affordability, value for money and substantial technical, operational and financial risk transfer were applied in the evaluation of the

bids, demonstrating how these
criteria were satisfied in the preferred bid and including any
other information as required by
the relevant treasury.
c) Finally, once the procurement
phase is finalised, the accounting officer or accounting
authority of the government
agency must conclude a PPP
agreement as prescribed by the
regulations.
Amendments
Prior written approval by the relevant treasury is required for any
material amendments to a PPP
agreement, including any material
variations to the outputs provided
for, or any waivers contemplated or
provided for in the PPP agreement.
The relevant treasury will approve
a material amendment only if it is
satisfied that the PPP agreement, as
amended, will continue to provide –
a) value for money;
b) affordability; and
c) substantial technical, operational and financial risk transfer to the private party.

Jacobsberg

Shongwe

Implementation of government’s plans to establish alternative sustainable and environmentally friendly sources of energy will require vast
resources of finance, expertise, technology and manpower. It is unlikely
that any one organisation will have ready access to all these and, for that
reason, there is extensive scope for the establishment of PPPs to bring
these plans to fruition. ◆
Jacobsberg writes in his personal capacity. Shongwe is an associate
with Andersen (South Africa).
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C

hairman, Michael Katz, was
awarded the Chambers Africa
Lifetime Achievement Award, which
recognises and celebrates outstanding legal
careers. Michael, whose career spans five
decades, is an icon in the legal community.

A

ppointments: Director – Andrew
Wellsted has been appointed as
a Senior Tax Consultant and Director.
Milton Osborn has been appointed a
Senior Consultant Funds and Director.

Andrew Wellsted

Milton Osborn

Michael Katz
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Cliffe Dekker Hofmeyr

Bowmans

O

B

n 27 January 2022, at the Annual Pro Bono
Awards 2021 awards ceremony, the firm’s
Pro Bono & Human Rights practice was awarded
several accolades, including the Best Large Firm
Award for 2020 for its commitment to serving
vulnerable individuals, organisations, and communities by providing access to justice.

Jacqui Cassette

Webber Wentzel

A

ppointments:
Ayanda Ngubo
and Hielien Venter
have returned to
Webber Wentzel.
Ayanda re-joins the
firm as a partner in
the Pro Bono team
Ayanda Ngubo
Hielien Venter
and Hielien as a
partner in the Projects department.
Ayanda specialises in civil law and matters relating to socio-economic rights, with a major focus on HIV and gender discrimination.
Hielien specialises in project development and finance, as well as
commercial and contractual law, with extensive front-end experience
within the construction and engineering sectors.

owmans’ Kenyan practice was named Kenya
Law Firm of the Year, and its chairman and
senior partner, Ezra Davids, was named South
Africa Lawyer of the Year.
Promotion to Partner: Craig Robinson – Cape
Town. Charles Mmasi – Dar es Salaam.
Jonathan Barnes, Sibusiso Dube, Nanga
Kwinana, Nadine Mather, Dane Solomon,
Ezra Davids
Francois Trichardt – Johannesburg. Simon
Kiriba, Daniel Mwathe – Nairobi.
Appointments: Partner – Johannesburg. Allen Leuta has been appointed
to the Project Finance practice. Bavesh Pillay has been appointed to the
Construction practice.

Craig Robinson

Charles Mmasi

Jonathan Barnes

Sibusiso Dube

Nanga Kwinana

Nadine Mather

Dane Solomon

Francois Trichardt

Simon Kiriba

Daniel Mwathe

Allen Leuta

Bavesh Pillay

Adams & Adams

P

romotion to Partner: Donald Mokgehle – Conveyancing. Demi
Pretorius – Litigation. Nicole Smalberger – Trade Mark Litigation.
Jameel Hamid, Alissa Nayanah and Kagisho Manyashi – Trade Mark
Prosecution.

Donald Mokgehle

Demi Pretorius

Nicole Smalberger

Jameel Hamid

Alissa Nayanah

Kagisho Manyashi
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Nicqui Galaktiou

P

romotion: Thembelihle Shabalala has been promoted to Senior
Associate. Appointments: Marie-Claire Willys has been appointed
as an Associate and Conveyancer. Nadia Chetty has been appointed as
a Candidate Attorney.

classified
advertising
contact Vanessa

reception@gleason.co.za

Thembelihle Shabalala

Marie-Claire Willys

Nadia Chetty

Spoor & Fisher

C

Norton Rose Fulbright

A

ppointments: Directors – Thanusha
Pillay, Tamara Gerwel, Candice Pillay
and Willem de Villiers. Senior Associate –
Dillon Harris. Associate – Cameron
Bernhardt. Candidate Attorney – Nicola
Irving.
Thanusha Pillay

hambers & Partners has once again
recognised Spoor & Fisher as one of
South Africa’s top Intellectual Property firms
for 2022, in the South Africa Legal Rankings.
The following lawyers were recognised for
their expertise in Intellectual Property:
Charles Webster, Carl van Rooyen, Eben
van Wyk, Herman Blignaut and Dina Biagio. In Patents:
Hugh Moubray and Jonathan Whittaker.

Charles Webster

Tamara Gerwel

Candice Pillay

Willem de Villiers

Carl van Rooyen

Eben van Wyk

Herman Blignaut

Dillon Harris

Cameron Bernhardt

Nicola Irving

Dina Biagio

Hugh Moubray

Jonathan Whittaker
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