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The end of March saw much of the world in some form of

lockdown. In South Africa, while the strict health measures

currently appear to be paying off; those in medicine to whom

I speak say considerable planning is being done for an anticipated

peak in the next two to three months. 

The ANC’s decisions are frequently made with the best intentions

but it is government’s inability to implement that has marked and,

unfortunately, continues to mark, its rule. Speaking to the owner of a

small business with five employees – three full-time and three part-

time (and, since it has been decided that race will play its part in sav-

ing businesses: two white and three black) – it is appalling to learn that

UIF submissions are still unresolved. 

The country’s economy, the re-emergence of political grand-stand-

ing that took a backseat for a while when everyone concentrated on

putting the country – as a whole – first, and

the seemingly inconsistent strategies are of

increasing concern. There are many who

believe that social distancing and general

sanitising will have to be a part of life for

some time to come, and that South Africa

cannot afford the luxury of keeping businesses

closed – particularly small businesses that

employ a considerable number of people. If

more people are going to die because of star-

vation than COVID-19, it would seem better

to police businesses for adherence to a new

way of working, rather than whether people

are staying at home.

Working from home may well become

the new normal; people and the environ-

ment will benefit and those with outdated

ideas will have to change – people have

shown it can be done. So many people are commenting that the world

was due for change – a realistic assessment of what is acceptable and

what is not; what is possible in the long term and what is not and

whether firms in all industries need to take a step back and decide

whether their frequently inappropriate demands on staff should not be

changed – for the greater good. Increasing dependence on alcohol and

drugs in all industries and by all levels of staff just to be on-top-of-their-

game, and management bragging about how ‘extremely hard’ all their

staff work while providing them with counselling for mental ill-health,

should come to an end as we all take stock of what we really need and

what is important. The world as we knew it in South Africa ended on

26 March 2020 and we hope that a better world will emerge. 

In the past several weeks, we have been appalled by acts of betrayal

of the people by those entrusted with helping them – food kept by offi-

cials for their own use or monetary gain; politicians taking an opportuni-

ty to grab the limelight instead of getting stuck in and trying to find solu-

tions. But there have been acts of great kindness to warm the heart too.

Among the global bright moments was news of Captain Tom

Moore who raised funds for the British NHS by walking, with the aid

of a walker, a 25-metre walk in his garden. He aimed to walk 100 laps

and raise £1 000 before his 100th birthday on 30 April; he achieved

that by the 17th, and by his birthday had raised £32,794,701 donated

by over 1.5 million people. He captured the hearts and imaginations of

many as was demonstrated by the over 140 000 birthday cards he

received. 

The US president’s comments about injecting disinfectant as a

means of getting rid of COVID-19, later retracted as being a sarcastic

comment, was listened to in disbelief around the world, no doubt caus-

ing consternation among his advisers and lowering himself in the eyes

of South Africans, to the level of that of the Daveyton pastor who

advocated drinking engine-cleaning fluid to

heal them of any disease.

There has been innovation too, as indus-

tries have diverted their efforts to making

products required to fight COVID-19, such as

motor vehicle manufacturers making shields.

For our entertainment – a beautiful ballet

sequence by the Paris Opera ballet, whose

dancers provided the content from their

homes; Laurence Benaïm, the Yves Saint

Laurent biographer organised an online charity

auction that includes, in the future, a private

tour of Coco Chanel’s apartment in Paris, orig-

inal sketches by designers Alber Elbaz and

Giorgio Armani, and fashion show tickets

from Jean Paul Gaultier; virtual fashion shows

and solo musical performances from roof tops

and balconies.

There are many COVID-19 related articles in this issue; no doubt

many more will feature in without prejudice in the months to come.

Not only are they interesting but they are also informative and provide

some answers to many questions. Out of most come the message to

look for a way to keep going. 

And, as a ‘blessed relief’, there are also several non-COVID-19

articles too.

Our politicians certainly, but not only them – mankind in general –

could do well to heed Socrates’ words which appeared on an email I

received from one of the 2019 Top Students: ‘The secret of change is

to focus all of your energy, not on fighting the old, but on building the

new’. We have, not only in law, a responsibility for each other and for

the environment in which we live – something we have forgotten in

our race to be and have the best. �

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote
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Avoiding potential retrenchments 
flowing from COVID-19

The President urged all employers to
consider alternative measures before
embarking on a retrenchment
process. This view has been echoed
by the Minister of Employment &
Labour and the Unemployment
Insurance Fund Commissioner.
However, despite these calls, many
employers may be considering this
possibility as a result of the lockdown
and the overall impact of the
COVID-19 crisis on business. In addi-
tion to legal considerations, employ-
ers should also take moral and ethical
considerations into account given the
unprecedented nature of the crisis.

Remote working
The nationwide lockdown does not
prevent businesses from operating
remotely; in fact, working from
home has been encouraged by the
President. 
As far as reasonably practicable,

and to ensure the continued operation
of business, employers should require
employees to work from home. The
employer must ensure that the
employee has the necessary tools (e.g.
a laptop computer and access to the
company network) to do so.
The implementation of this measure will ensure some measure of busi-

ness continuity and lessen the negative economic impact on employers.
However, remote working is unfortunately not a universal option and

employers must then consider different leave options.

Leave
Section 20(10) of the Basic
Conditions of Employment Act (75
of 1997) (BCEA) provides as follows
“Annual leave must be taken:
(a) in accordance with an agree-

ment between the employer
and employee; or

(b) if there is no agreement in
terms of paragraph (a), at a
time determined by the
employer in accordance with
this section.”

The employer, therefore, has a
discretion to place employees on
annual leave during the lockdown period or thereafter. It is important to
note that this discretion is only applicable to annual leave days afforded to
employees in terms of the BCEA.  Insofar as an employer provides leave
days in excess of the BCEA, these aspects would be regulated by the
employer’s leave policy and the employee’s contract of employment. Prior
to imposing forced leave, the employer may consider requesting employees
take annual leave of their own accord.

Leave options available to employers include:
Bringing forward the annual shut down period;
Awarding special paid leave (i.e. the employer agrees to award special
paid leave to employees for the duration of the period of absence);
Awarding annual leave.

It may be necessary for employers to consider a combination of some of
these options in arriving at an appropriate solution.

Reduced hours and reduced remuneration
An employer may consider reduced working hours with a commensurate
reduction in remuneration: 
payment of a percentage or portion of an employee’s remuneration;
payment of basic rate of pay only; or
payment of an allowance/stipend with other contributions to medical
aid, pension fund etc.

The employer may also consider a temporary lay-off of its employees,
paying basic pay and other contributions.
Reduced remuneration will result in the amendment of employees’

terms and conditions of employment (whether temporary or not).

The nationwide lockdown imposed across South
Africa, due to the COVID-19 pandemic, has led
many employers to consider the financial sustain-

ability of their business. Employers who are not able to
operate during this time are particularly affected.

J O H A N  O L I V I E R ,  A N D R I E S  K R U G E R  A N D  S H A N E  J O H N S O N

Olivier

Kruger 

Johnson

Employmentlaw/COVID-19Employmentlaw/COVID-19
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Therefore, prior to implementing any reduction in pay, the employer is
required to reach an agreement with the employees (or the relevant trade
union). Due to the regulations surrounding the lockdown, the employer
will face practical and logistical challenges in consulting with employees.
Under the circumstances, employers will need to be innovative in their
approach to consultation with employees through the use of technology.
Depending on the resources available to the employer and its employees,
the employer could consider consulting employees through Skype,
Microsoft Teams or even WhatsApp.

No work – no pay
The nationwide lockdown is a government-imposed decision and falls out-
side the control of employers. Employers who are not able to operate as a
result of this decision may consider applying the no-work-no-pay principle
to its employees. The employer can rely on the contractual principles listed
below to support its decision:

However, the application of this principle should be used as a measure
of last resort. Given the extraordinary circumstances, employers should
consider moral and ethical factors, and issues around affordability in arriv-
ing at a decision that is in the interests of both the employees and its busi-
ness.
In considering these alternatives, the employer should also consider the

different measures introduced by government; the –
Unemployment Insurance Fund (UIF)
Compensation Fund
Department of Small Business Development
South African Revenue Service

UIF
Following the declaration of the national state of disaster, the UIF created a
special COVID-19 fund called the Temporary Employer-Employee Relief
Scheme (TERS).
TERS is designed to assist employers who may be unable to pay employ-

ees for economic reasons, as a direct result of the COVID-19 pandemic.
TERS is available to all employers who are required to close their operations
(either wholly or partially) for a period of three months (or less). The pur-
pose of TERS is to benefit employees who are affected by the closure of
operations. The benefits paid to the employer by the UIF must be used sole-
ly for the purpose of payment of employees’ salaries. An employer may claim
TERS benefits even though its employees have been required to take annual
leave during the lockdown period  – provided that the employee is credited
with the proportionate entitlement to paid annual leave in the future.
It is also important to note that TERS benefits will not cover the full

salaries of employees’ ordinary remuneration. TERS benefits are calculated
using a maximum (R17 712) and minimum (R3 500) as base amounts, and
the UIF income replacement sliding scale is then applied to the calculation

to determine the TERS benefit per employee. Broadly speaking, a qualify-
ing employee can receive TERS benefits amounting to between R3 500.00
and R6 700 (depending on the employee’s ordinary remuneration and the
UIF income replacement sliding scale).
If the employer is unsuccessful in claiming from TERS, individual

employees will be able to claim the Reduced Work Time Benefit (RWT
benefit) from the UIF if they meet the requirements. The RWT benefit is
available to qualifying employees in any sector who lose income due to a
reduction in working time. The RWT benefit is subject to the UIF’s usual
calculation of benefits and processing times.
The UIF has also made available a special Illness Benefit for employees

who are placed in quarantine for 14 days, or are quarantined for a period
longer than 14 days. The Illness Benefit is subject to the UIF’s usual calcu-
lation of benefits and processing times.

Compensation Fund
On 20 March, the Compensation Commissioner published a notice on
compensation for occupationally-acquired COVID-19. Any employee who
falls ill through exposure to COVID-19 at their workplace can apply for
compensation with the Compensation Fund.
Occupationally-acquired COVID-19 is a disease contracted by an

employee (as defined under COIDA) arising out of and in the course of his
or her employment. This may arise from single or multiple exposure(s) to
confirmed case(s) of COVID-19 in the workplace, or after official travel to
high-risk countries or areas.
At this stage, however, the Compensation Commissioner has classified

occupations at risk into different categories (very high risk, high risk, medi-
um risk and low risk). Employees who form part of the medical sector (e.g.
doctors and nurses and mortuary workers) are considered to be involved in
very high risk and high risk occupations. Where employees do not fall
within the very high risk or high risk categories, and the workplace itself is
not considered to be a high risk work environment, cases of COVID-19
will fall outside of the scope of the Compensation Fund.

Department of Small Business Development
On 19 March, the Minister of Small Business Development announced
two measures to assist SMMEs during this time: 

The Debt Relief Fund:
The Debt Relief Fund is available to qualifying SMMEs to provide relief on
existing debts and repayments during the COVID-19 period of disaster.
The fund will also assist with acquiring raw materials and covering labour
and operational costs. To qualify, SMMEs will need to prove a direct link
between their inability to service their business loan and COVID-19.

South African Revenue Service
The President announced a tax subsidy of up to R500 per month for the
next four months for private sector employees earning below R6 500 per
month under the Employment Tax Incentive.
SARS will also work towards accelerating the payment of employment

tax incentive reimbursements from twice a year to monthly to get cash into
the hands of compliant employers as soon as possible.
Tax compliant businesses with a turnover of less than R100 million per

Employmentlaw/COVID-19Employmentlaw/COVID-19
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annum will be allowed to delay 35% of their pay-as-you-earn liabilities over
the next four months, and a portion of their provisional corporate income
tax payments without penalties or interest over the next six months. This
intervention is expected to assist over 75 000 small and medium-term
enterprises. Businesses with a turnover of more than R100 million per
annum can apply directly to SARS (on a case by case basis) for a deferral of
tax payments.
The President also announced other tax relief measures which include a

four month payment holiday for skills development levy contributions, fast
tracking VAT refunds and a three month delay for the filing and first pay-
ment of carbon tax.

Retrenchments as a last resort
After considering and/or exhausting the options already outlined, the
employer may still be in a position where retrenchment is the only option
to protect the financial viability of its business.
If the employer embarks on a retrenchment process, the requirements

under s189 of the LRA must be satisfied. One of the requirements is the
obligation to consult employees on possible retrenchment. This require-
ment is triggered as soon as the employer “contemplates” dismissal for oper-
ational requirements. As to when an employer “contemplates” dismissal is a
technical question and it would be best for employers to gain legal advice
in respect of its specific circumstances.
Employers are cautioned to consider the practical and logistical chal-

lenges surrounding consultation with employees if the retrenchment
process commences during lockdown. An innovative approach will be
needed to consult with employees through the use of technology.
If the retrenchment process involves 50 or more employees and a facili-

tation is requested by one of the parties, this will not be possible as the
CCMA is not fully operational during the lockdown period. �

Olivier is a Partner, Kruger a Senior
Associate and Johnson a Professional
Support Lawyer with Webber Wentzel.

Many employers will narrow their focus in the coming months to aspects
which will ensure their survival or make them more competitive.
Streamlining their operations, reducing unnecessary expenses and trimming
the salary or wage bill will be high on their agendas, and restructuring and
retrenchment exercises will no doubt be central to their strategies. From a
South African perspective, the global humanitarian crisis is compounded
by high levels of unemployment, poverty, inequality and an ineffective gov-
ernment, and the focus should, therefore, be on preserving jobs during this

difficult period. Viewed in this context, alternatives to retrenchment
become all the more important. 

Retrenchments and the LRA
Section 189 of the Labour Relations Act 66 of 1995, as amended (the
LRA) permits an employer to dismiss employees for operational require-
ments. The phrase, ‘operational requirements’, is a broad term referring to
economic, technical, structural or similar needs of an employer. Before
effecting such dismissals, however, the LRA places an obligation on
employers to engage in a meaningful joint consensus-seeking process in an
attempt to reach consensus on, inter alia, appropriate measures to avoid
and/or minimise the number of dismissals. 
An employer could, as part of the section 189 process, advise employees

that in order for it to remain viable and operative, employees would have to
agree to a reduction in their remuneration or other terms and conditions of
employment. Our law permits employers to retrench those employees who
refuse to agree to the reduction, in order to employ employees who are pre-
pared to work under the revised terms and conditions of employment. This is,
in essence, the reasoning that was adopted by the Supreme Court of Appeal
in National Union of Metalworkers of SA v Fry’s Metals (Pty) Ltd (2005) 26 ILJ
689 (SCA) and which has been applied on numerous occasions since (see also
more recently National Union of Metalworkers of South Africa and Another v
Aveng Trident Steel and Others (2019) 40 ILJ 2024 (LAC) at paras 52 to 70).

At the time of writing, the extended period of lock-
down has just commenced. The COVID-19 pan-
demic has already had a drastic impact on the

operations of businesses and, in most cases, will lead to
varying degrees of financial pain for both employers and
employees. We are also told that, notwithstanding the
extended lockdown of 35 days, the peak of the pandemic
will only be reached by September 2020. Combating the
virus will clearly require a change to the ‘business as usual’
approach, reimagining, for the foreseeable future, the way
we work and go about our daily lives. 

N E I L  C O E T Z E R

Are employers obliged 
to save jobs?

Employmentlaw/COVID-19Employmentlaw/COVID-19
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However, things are not always as
simple as that. In some instances,
employers are unwilling or even
unable to dismiss employees. The
reasons for this are varied but usually
stem from an operational necessity
to maintain production, concerns
over the loss of skill or the inability
to pay severance packages due to a
lack of liquidity. To complicate
things further, employees may refuse
to accept or even explore alterna-
tives to assist the employer.
Employees may be over-indebted, or
sole breadwinners, and thus cannot
afford to reduce their remuneration.
Unions may also become obstructive during this process, seeking to eke out
an improved deal for their members.
Against this background, the question which arises is whether an

employer is required to unilaterally implement alternatives suggested during
the s189 consultations if the purpose of doing so is to avoid a loss of jobs.
In other words, instead of dismissing employees who refuse to accept the
alternatives as per the Fry’s Metals scenario, is an employer obliged to retain
those employees and simply implement whichever alternatives would
reduce the employer’s employment cost?

Alternatives to retrenchment & the consultation process
It is trite that dismissals for operational requirements may only be effected
as a measure of last resort. As a consequence, attention must be given to
alternatives during the s189 process. Such alternatives include changes to
remuneration or commission structures; the removal of contractual bene-
fits; lay-off; short-time; placing a moratorium on new appointments; over-
time or Sunday work; transferring affected employees to other jobs in the
employer’s business or group; training or re-skilling employees for other
available positions and granting extended unpaid leave.
Ideally, employers and employees should engage in constructive and

rational dialogue on these issues in order to reach agreement. Such agree-
ments, which are concluded between majority unions and the employer,
can be extended to all employees at the employer’s workplace in terms of
s23 of the LRA. It often happens, however, that no agreement can be
reached on alternatives and employers in these circumstances routinely dis-
miss employees who refuse to agree to the proposed changes. Could those
employers simply have implemented the proposed alternatives unilaterally?

Implementing alternatives unilaterally
In ECCAWUSA v Shoprite Checkers t/a OK Krugersdorp (2000) 21 ILJ 1347
(LC) the Labour Court found that employers are entitled to unilaterally
change employees’ conditions of service in order to save jobs. This was
confirmed in Media Workers Association of SA v Independent Newspapers
(Pty) Ltd (2002) 23 ILJ 918 (LC) where the court held:
“Implementation of section 189 often results in changes in terms and
conditions of employment. Such changes are justified if they are made
in the course of a bona fide retrenchment exercise and as an alternative
to retrenchment. ... In this case they were not underpinned by the ulteri-

or motive to dismiss for not acceding to a demand. ... Merely because dis-
missal was not considered as a probability does not mean that changes
were not brought about in terms of section 189. Dismissal is one, though
not a necessary, consequence of restructuring.” (Emphasis added).

The author John Grogan points out that in both the ECCAWUSA and
Independent Newspapers judgments, the courts found that the changes pro-
posed by the employers were bona fide and genuine attempts to avoid
retrenchment. In CWIU & Others v Algorax (Pty) Ltd (2003) 24 ILJ 1917
(LAC) the LAC pointed out that the employer could have implemented
changes to the shift system without having to resort to retrenching the
employees who refused to accept the changes. This confirms the position in
the ECCAWUSA and Independent Newspapers judgments.
While an employer is entitled to implement the alternatives unilaterally,

is it obliged to do so? A subsequent judgment of the LAC went further to
impose a duty on an employer to take all steps to avoid dismissals.
Although the case concerned the redundancy of a position, the principles
remain relevant. In Oosthuizen v Telkom SA Ltd (2007) 28 ILJ 2531 (LAC)
the LAC found as follows:-
“[8] In my view an employer has an obligation not to dismiss an employee

for operational requirements if that employer has work which such
employee can perform either without any additional training or with
minimal training. This is because that is a measure that can be
employed to avoid the dismissal and the employer has an obligation
to take appropriate measures to avoid an employee’s dismissal for
operational requirements... In such a case the dismissal is a dismissal
that could have been avoided. A dismissal that could have been
avoided but was not avoided is a dismissal that is without a fair rea-
son.” (Emphasis added).

It follows that an employer that neglects to implement alternatives
could be said to have acted unfairly. A somewhat anomalous position may
arise in these circumstances where an employee refuses to work on changed
terms and conditions of employment but is nevertheless compelled to do
so. The compulsion arises not so much from the employer, since the
employee is free to resign at any time, but through economic necessity.
Such situations may have significantly detrimental effects on the morale of
affected employees, and the workplace in general.
A further question arises in regard to whether the alternatives that

should be implemented need to be either reasonable or fair to the employee.
For instance, is a proposal for a salary reduction of 40% fair and reasonable?
What about a 70% reduction? To my mind, an examination of the reason-
ableness of an alternative would only arise in circumstances where an
employer actually dismisses employees who refuse to accept the proposed
alternatives. In those circumstances, s41(4) of the Basic Conditions of
Employment Act (75 of 1997), as amended (the BCEA) relieves an employer
of the duty to pay severance pay in circumstances where the employee who
is dismissed for operational requirements ‘unreasonably refuses to accept the
employer’s offer of alternative employment’. As indicated, however, the issue
of severance packages becomes irrelevant where an employer simply imple-
ments the proposed alternative and does not dismiss any employees. 

Remedies for employees
In respect of large-scale restructuring exercises, sections 189A(7) and (8)
provide that once employees are issued with notices of termination of

Coetzer 
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employment, they may either give notice of their intention to strike or,
alternatively, refer a dispute to the CCMA in respect of the alleged unfair-
ness of the reason for their dismissal. However, these remedies are dead-
ends if no employees would have been dismissed. 
In the event that alternatives are implemented and dismissals are avoided,

are employees entirely without recourse? The short answer appears to be ‘yes’.
It is likely that a claim concerning a unilateral change to terms and condi-
tions of employment in terms of s64(4) of the LRA may gain the most trac-
tion. Such a dispute is not capable of being arbitrated and would permit
employees to engage in a protected strike in support of a demand to have
their previous terms and conditions restored. Whether such a strike could be
interdicted on the basis that the reduction was effected through a lawful s189

process is not clear and may be argued before the Labour Court in due course. 
A retaliatory strike in these circumstances seems to be at odds with the

statutory and moral imperative of job preservation. It seems manifestly
unfair to permit employees to engage in a strike after an employer has dis-
charged its statutory duties lawfully and fairly, and in circumstances where
it has also implemented alternatives which have resulted in fewer or no dis-
missals. Even s189A only permits a strike where employees are actually dis-
missed. To penalise an employer for avoiding retrenchments seems counter-
intuitive and disincentivises employers, particularly when our case law sug-
gests that there is an obligation for employers to implement alternatives. �

Coetzer is a Partner with Cowan-Harper-Madikizela.

Incapacitated by the lockdown – exploring
the possibility of temporary legal incapacity

A number of legal solutions have been bandied about, such as ‘no work, no
pay’, unpaid leave, lay-off and forced annual leave. The long and the short
of it, however, is that all of these measures have as their intention the non-
payment of employees during the lockdown for reasons outside of the con-
trol of the employer. Contracts of employment, generally speaking, do not
have so-called force majeure clauses and, consequently, the common law
concept of supervening impossibility of performance has been invoked as
the legal basis upon which to withhold the payment of remuneration dur-
ing the lockdown.
The employment relationship by its very nature is a reciprocal relation-

ship consisting of rights and obligations. An employee is under an obliga-
tion to work and the employer is under a corresponding obligation to remu-
nerate the employee for their services. At common law, if an employee
does not render their services, the employer is entitled to refuse payment.
This trite concept is commonly known as the ‘no-work, no pay’ principle. 
The matter is of course complicated by the fact that during the lock-

down employees are not intentionally refusing to tender their services, as
would be in the case of an employee absconding or engaging in a strike.

Indeed, employees have been pro-
hibited by the lockdown Regulations
from leaving their homes and any
employees (except the lucky few
designated as essential services per-
sonnel) who attended work would
have been arrested on the spot.   
Can this supervening impossibility

of performance be situated within
the parameters of our employment
laws, regulated as they are by fairness
and equity? In our view, the inability
of employees to tender their services
during the lockdown is, in essence,
nothing more than a form of tempo-
rary legal incapacity. This concept is
relatively new to our law, but no less
relevant. 
Traditionally, the concept of

‘incapacity’ was dealt with on the
narrow basis set out in item 10 of the
Code of Good Practice: Dismissal,
i.e. that it only applied to cases of ill-
health or injury. In Samcor Chrome
Ltd (Tubatse Ferrochrome) v Metal &
Engineering Industries Bargaining
Council & Others (2010) 31 ILJ 1828
(LAC) the Labour Appeal Court
rejected this narrow interpretation
and found that incapacity is not lim-

The National Lockdown imposed by government in
terms of the Disaster Management Act has
prompted considerable debate about its effects on

the treatment and payment of employees during this period.
The Regulations and Directives issued in terms of the Act
have been silent on the issue, while statements by the
Department of Employment & Labour, in particular, have
served only to confuse things further. 

T A N Y A  M U L L I G A N  A N D  N E I L  C O E T Z E R

Mulligan 

Coetzer
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ited to instances relating to ill-health or injury but that other forms of inca-
pacity also existed. In this case, the employee’s dismissal stemmed from his
lengthy incarceration and consequent inability to do his job. 
The Labour Court followed the LAC’s lead in Armaments Corporation of

SA(SOC) Ltd v CCMA (2016) 37 ILJ 1127 (LC) where an employee was
dismissed for his inability to obtain a security clearance from the intelli-
gence division of the SA National Defence Force in accordance with the
provisions of the Defence Act (42 of 2002). The Labour Court found that
in the circumstances the employee’s dismissal was based on incapacity as he
was legally prohibited from performing his duties. On appeal the Labour
Appeal Court, in Solidarity & another v Armaments Corporation of SA
(SOC) Ltd & others (2019) 40 ILJ 535 (LAC), confirmed that an employ-
ee’s inability to fulfil their contractual obligations, due to a supervening
impossibility of performance occasioned by legal impediments, constitutes a
form of incapacity. 
Accepting that the lockdown Regulations impose a form of legal inca-

pacity, the enquiry should turn to how an employee can be accommodated
in view of the incapacity. The consideration of alternatives is the first port
of call, particularly in view of the fact that the lockdown is temporary in
nature and will be lifted at some stage in the future. Those alternatives may
include working from home, where this is possible. Where it is not,
employers could consider unpaid leave which would have the effect of a

‘no-work, no-pay’ arrangement, suspending the payment of employees’
remuneration for the duration of the lockdown. 
The recent case of Manyetsa v New Kleinfontein Gold Mine (2018) 39 ILJ

415 (LC) seems to support the above position. In that case, the Labour
Court was faced with a situation where a pregnant employee was placed on
unpaid extended maternity leave in response to health and safety concerns
at the employer’s premises. The decision to place the employee on unpaid
leave was motivated by the unavailability of alternative positions for the
employee or any other suitable alternatives. The court found that while
there appeared to be a lacuna in the provisions of the Basic Conditions of
Employment Act (75 of 1997), as amended, an employer was obliged to
consider any alternatives which may be reasonable or appropriate, includ-
ing unpaid leave.  
The decision by employers to place employees on unpaid leave is likely

to be tested in due course in the Labour Court. The terms in which those
claims are cast and defended will be critical and should be carefully consid-
ered. The position may yet become more complicated as the lockdown is
lifted slowly and in phases, but this remains to be seen. Employers should,
nevertheless, continue to explore options on how best to assist their employ-
ees and, where possible, continue paying them, albeit at a reduced rate. �

Mulligan and Coetzer are Partners of Cowan-Harper-Madikizela.
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A good time to reassess third party outsourcing
relationships through a section 197 lens

In the SAA judgment (Aviation Union of SA v SA Airways (Pty) Ltd (2011)
32 ILJ 2861 (CC)), the Constitutional Court confirmed that the definition
of ‘business’ (which includes a service) is very broad and is meant to cover
“every conceivable business”. 
A challenge was dealing with outsourced services, where certain non-

core functions within an organisation were outsourced to a specialist third
party service provider, as well as the question of whether s197 applied to
second and further generation outsourcing of the services, which is now
settled law. This seemed, once again, straight forward. 
When outsourcing the non-core function, employees transferred auto-

matically, in terms of s197, to the external service provider. In time, as
those commercial contracts expired, organisations went out to tender and
appointed replacement service providers. By virtue of s197’s applicability to
second and further generation outsourcings, employees continued to trans-
fer with the services / business from one service provider to the next, with
the client organisation remaining the only constant party. In my view,
through the cases over recent years, the application of s197 regarding out-
sourcings has become somewhat narrower. There was a shift from a position
where most outsourcings (and further “generational” outsourcings) were
found generally to trigger the application of s197, from the outgoing to the
incoming service provider, to one where this may not necessarily be the
case, which is obviously solely fact dependent. 
Whilst the term “business” includes “service”, for s197 to apply, the

business (or service) must constitute an autonomous economic entity, and
the business itself, and not merely the service provided by that particular
business, must transfer: “What is capable of being transferred is the business
that supplies the service and not the service itself” (SAA case). There must
also be indicators to support the conclusion that when a business passed to
a new owner, it transferred as a going concern. These indicators may

include the transfer of assets, employees or clients; bearing in mind that
none are individually decisive. 
In SVA Security (Pty) Limited v Makro (Pty) Limited (a division of

Massmart) and Others (J720/17) [2017] ZALCJHB 137; (2017) 38 ILJ 2376
(LC)(3 May 2017) the court held that only the service of a contract was
taken over and not the business. This left SVA Security at liberty to con-
tinue with its business by providing
similar services to other clients. The
court went on to say that it would be
an untenable situation if at each
change of service provider, s197 is
triggered, allowing an old service
provider to “wash its hands” of its
employees after losing the contract.
The court made it clear that there
was no transfer of a business as con-
templated in s197 as nothing trans-
ferred from SVA to Fidelity – no
equipment, no intellectual property
and no assets. SVA simply lost its
contract to provide the services to
Makro. SVA had tried to avoid its
obligations towards its employees in
respect of s189, including payment of severance pay. Section 197’s protec-
tion of employees is triggered in cases of a genuine transfer of a business.
Where that did not transpire, the employees are protected in terms of s189
if the employer cannot find them alternative positions. 
In earlier cases, s197 was found to apply despite the fact that no physical

assets or employees transferred from the old to the new service provider,
with the transfer of the right to use the client’s assets from the old to the
new service provider being sufficient to trigger s197 (SATAWU & others v
MEC Gauteng for Roads and Transport & others (J1142/15) LC). A compre-
hensive right of use of the infrastructure and the assumption of control over
that infrastructure to continue providing the services were key to s197
applying (Unitrans Supply Chain Solutions (Pty) Ltd & another v Nampak
Glass (Pty) Ltd & others (2014) 35 ILJ 2888 (LC)).
With all this in mind, it is necessary for organisations to critically assess

the nature of the various outsourcing relationships at various important
milestones in order to double check whether or not s197 is applicable, as
they may be inadvertently accepting a position they ought not to perpetu-
ate. The suggested milestones would be at: 
1) termination of current service provider contract; 
2) the tender/Request For Proposal (RFP) stage and assessment thereof for

a replacement service provider; 

We are all aware that the purpose of s197 of
the Labour Relations Act (LRA) is twofold,
namely facilitating business transactions and

protecting security of employment (NEHAWU v University
of Cape Town (2003) 24 ILJ 95 (CC)). It is also generally
easy to assess whether s197 applies when selling a
business or part thereof. The elements required to be
present to trigger its application are usually clear, easily
identifiable and invariably not in dispute. The case law is
well developed and there is a rich source of practical real
life scenarios. 

EmploymentlawEmploymentlaw
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3) at the appointment of the replacement service provider; and 
4) contracting for the services going forward. 

The importance of correctly assessing if s197 applies or not has far-
reaching consequences, not only for the old and new employer and
employees, but also for the client, especially in regard to the cost of the
services. Where the old employer retrenches its employees instead of trans-
ferring them to the new employer, it faces punitive automatically unfair dis-
missal claims in terms of s187. Where s197 does not apply, and the old and
new employer transfer employees, the employees could challenge this as
their consent to the transfer would be required. 
Organisations often face various other challenges such as being “held to

ransom” by the outgoing service provider who may insist that s197 applies
at exit, or refusal by an incoming service provider to accept that s197
applies at commencement of the services. 
Frequently the client finds itself betwixt and between the outgoing and

incoming service providers and may be required “to umpire” for fear of
being negatively impacted by a potential decline in service delivery during
transition of the services. The threat of litigation, albeit a party seeking a
declaratory order to determine the position, also places the client in an
unenviable position. There is also the possibility of either the outgoing or
incoming service provider seeking to extract some additional financial ben-

efit from the client at exit or commencement, for a range of reasons which
allegedly are now being faced as a result of the client’s assessment on the
applicability or otherwise of s197. 
Usually, there is a mistaken belief that once s197 has applied to an earlier

or current outsource, it continues to apply in future. There is also a mistak-
en belief that the provision of the services alone (without anything else to
comprise the business that provides the services) is sufficient to trigger its
application.
Whilst of course the client is not either the old or the new employer in

the s197 context, there is a real risk of negative impact by simply being the
party requiring the services. 
Clients may wish to consider ways of addressing this dilemma and to

consider alternative ways of contracting that may avert such a situation. 
With all of this in mind, a few points which may be useful in mitigating

the potentially negative consequences of being the proverbial “piggy in the
middle”, are:
1. Ensuring upfront that the client does a formal legal assessment to the
applicability of s197. Clear instructions on what actually happens on the
ground must be obtained, bearing in mind that what may be contractu-
ally provided for may not be what happens in reality – substance over
form. This will inform the approach to take regarding the exit, RFP
requirements and contracting with the replacement service provider. 
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2. Where s197 applies, it may be prudent to conclude a three-way
Employee Transfer Agreement with the old and new employers, facili-
tated by the client, to ensure that the old employer and new employer
co-operate with each other in terms of their respective s197 obligations.
The obvious benefit is a smooth transition of services and the client not
suffering any degradation of services during that period. 

3. Ensuring that current supplier contracts have clear and mandatory exit
assistance obligations with penalties or service credits linked to a failure
to co-operate with the client and/or new service provider ensure a
smooth exit transition, current supplier contracts must have clear and
mandatory exit. The client team must be aware of such provisions, and
should ensure that these are enforced in a timely manner. 

4. Ensuring that, during the contract, headcount is properly managed,
including a contractual mechanism to ensure that this is properly con-
trolled.

5. Ensuring that a comprehensive due diligence, check and challenge is
done on the supplier personnel currently assigned to the provision of
the services. This should include a clear and substantiated view of time
spent and materiality of the contribution for each supplier-personnel on
the services. This is especially important if there is joint usage of supplier-
personnel on various client accounts. Be aware of “loading of personnel”

on the account prior to exit.
6. Ensuring that the RFP requirements for a replacement service provider
are clearly set out if s197 applies, and what is required from the bidder
in this regard. You want to ensure that the cost of s197 is built into the
pricing upfront as this will eliminate issues later on where, for example,
the client is forced to pick up some of the transferring employee liability,
usually in the form of a financial contribution towards any future
retrenchments.

7. In instances where s197 applies on commencement of the services with the
new service provider, consider how you contract for those services. It may
be advisable to contract a Supply of Services Agreement with clear provi-
sions to mitigate against any argument of s197 applying at exit. Despite the
best-written contractual provisions, the client must ensure that, in reality,
the relationship and services are managed to mirror the commercial provi-
sions. Not doing so poses a risk that, should there be a challenge on s197
applicability, the courts will assess the reality of the
factual relationship; again this being a matter of sub-
stance over form. 

Warren is Senior Legal Counsel: Employment Legal
Africa, Absa Bank. 
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Procedural fairness in retrenchments –
a Constitutional Court judgment  

Facts of the case
On 30 September 2015, members of the Association of Mineworkers and
Construction Union (AMCU) reported for duty. They were denied access.
They were told to wait outside until a representative from the company’s
Human Resources Department met them. They were then bussed to the
company’s Protection Services Department. There, they were handed let-
ters of retrenchment, dated 18 September 2015 (i.e. two weeks earlier).
The retrenchments were effective from 31 October 2015.
It transpired that the company had negotiated and reached a retrench-

ment agreement with the National Union of Mineworkers (NUM) which
represented approximately 75% of the workforce. The company had also
consulted with the United Association of South Africa (UASA), a union
enjoying approximately 11% support. The company and NUM together
with UASA had concluded a retrenchment agreement which applied to
the AMCU members (despite AMCU and its members playing no role
whatsoever in the retrenchment consultations).

AMCU challenged the retrenchment:
in the CCMA;
in the Labour Court (twice);
in the Labour Appeal Court; and
in the Constitutional Court.

AMCU specifically challenged the constitutionality of s189(1) (a) – (c)
and s23(1)(d) and also sought to review the extension of the collective agree-
ment. The Labour Court dismissed the constitutionality challenge, finding that
the two sections did not violate any constitutional rights. The Labour Court
failed to deal with the review of the extension of the collective agreement.
AMCU challenges remained the same in the Labour Appeal Court (LAC).
The LAC found that the LRA is predicated upon the principle of majori-

The Constitutional Court delivered judgment in the
case of Association of Mineworkers and
Construction and Others v Royal Bafokeng

Platinum Limited and Others (CCT181/18) [2020] ZACC 1;
(2020) 41 ILJ 555 (CC) (23 January 2020). In this matter, the
constitutionality of an extension of a collective agreement in
the context of a s189A retrenchment was decided upon.
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tarianism. This was a policy choice.
The primacy of collective agreements
was carefully interwoven with
numerous provisions of the LRA.
Expecting the employer to consult
with each and every minority union
would lead to “bedlam and chaos at
the workplace”. The court found
“Tugging at the thread of majoritari-
anism with regard to consulting part-
ners might unravel the entire sweater
woven by the Legislature”. In respect
of the review application, extension
of the agreement in terms of
s23(1)(d) involves the exercise of a
public power. If irrational, it can be
reviewed and set aside. The Labour Appeal Court found nothing irrational.
In the Constitutional Court, the majority found there is no right to individ-

ual consultation (procedural issue). The right to a hearing arises from the fact
that it may affect the outcome. The choice made for the pre-eminence of col-
lective bargaining in s189 is not only rational, it is also fair, sound and based on
international practice and standards. In respect of s23(1)(d), this section is sub-

ject to judicial scrutiny (review and
accordingly not unconstitutional).
The Court found that “The facts

and the law with regard to this mat-
ter do not sustain an argument that
the mine engaged in anti-union dis-
crimination. The argument self-
destructs, because, for it to be sus-
tainable the appellants will have to
show that NUM and UASA com-
mitted, in collusion with the
employer, anti-minority union dis-
criminatory conduct”.
And further “In my view, there is

also a duty on the employer to ensure
that the terms of the collective agree-

ment that it enters into with the representative union do not unfairly dis-
criminate against minority unions or non-members”.
The principles of majoritarianism, even in retrenchment, was upheld by

the highest Court and creates legal certainty. �

Goldberg is CEO and Wilkinson an Executive of Global Business Solutions.
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Can conduct outside of working hours
lead to a dismissal?

The comment she made, which some of her co-employees liked on
Facebook, was: “Watching Carte Blanch and listening to these fucking stu-
pid monkeys running our country and how everyone makes excuses for that
stupid man we have to call a president...President my fucking ass! #zuma-
mustfall. This makes me crazy ass mad”
This comment was triggered by discussion aired on Carte Blanche on the

reshuffling of the cabinet made by then-President of South Africa, Jacob Zuma. 
On 3 January 2016, Penny Sparrow posted a comment on Facebook say-

ing she will refer to black people as monkeys. In a short matter of time,
twitter users began to mention the Cantamessa post. Edcon became aware
of this through a member of the public. Cantamessa was subjected to a dis-
ciplinary hearing for putting Edcon’s reputation at risk and for breaching
the employment trust relationship.

Disciplinary hearing
The disciplinary hearing was held on 23 February 2016. Edcon’s version
was that the Cantamessa profile on Facebook clearly showed she was
employed by Edcon. The Facebook platform is public and accessible by
anyone. Further, her post was racist. Cantamessa, in her defence, argued
that the post was not racist and that she was merely highlighting incompe-
tence.
Having listened to both sides of the story, the chairperson of the hearing

found Cantamessa guilty and summarily dismissed her. The reasons given
were that the post uploaded by Cantamessa was racist. Edcon was linked to
her post as her Facebook profile showed that Edcon was her employer. She
was a senior employee and should have displayed professionalism in her
communication, regardless of whether the post was uploaded outside of
working hours. Cantamessa breached the values of Edcon by uploading the
post on Facebook.
Cantamessa, unhappy with the decision of the chairperson, referred her

unfair dismissal dispute to the Commission for Conciliation, Mediation and
Arbitration (CCMA).

CCMA
The arbitrator had to look at the
substantive fairness of the dismissal
as the procedure was not challenged.
Edcon called three witnesses to testify.
Cantamessa was the only one who
gave evidence in support of her case.
The arbitrator found that
Cantamessa’s dismissal was substan-
tively unfair and awarded her a max-
imum of 12 months’ salary.
In coming to this conclusion, the

arbitrator stated that a reasonable
internet user would not have linked
Cantamessa’s post to Edcon just
because her profile said she works for
Edcon. Cantamessa was using her personal equipment (device) when she
posted, and Edcon’s Social Media and Internet policy was not applicable as
it applied to publishing when the company’s facilities were used. Edcon’s
Disciplinary code regulates how employees must behave when they are at
work. In this case, Cantamessa was on leave when she posted the comment.
There was no evidence that Edcon suffered a loss due to her post. However,
those Edcon employees who liked Cantamessa’s post were given final writ-
ten warnings. This showed that Edcon was inconsistent. Taking everything
into account, the arbitrator said the post did not amount to racism.

Labour Court
This court began by looking at the general rule that an employer has no
jurisdiction or competency to discipline an employee for conduct that is
not work related, which occurs after working hours and away from the
workplace. The court highlighted cases which indicate that there is an
exception to the general rule. It made reference to Hoechst (Pty) Ltd v
Chemical Workers Industrial Union and Another (1993) 14 ILJ 1449 (LAC),
where it was held that the competence of an employer to discipline an
employee for conduct not covered in a disciplinary code depends on a
multi-faceted factual enquiry. At the end of the enquiry it would have to be
determined whether the employee’s misconduct had the effect of destroying
or seriously damaging the relationship between the employer and the
employee.
In Crown Chickens (Pty) Ltd t/a Rocklands Poultry v Kapp and Others

[2002] 6 BLLR 493 (LAC), the court said the main principle is to deter-
mine the connection between the misconduct and the employer’s business.
This court said that Edcon could pursue disciplinary proceedings against

Edcon Limited v Cantamessa and others
(JR30/17) [2019] ZALCJHB 273; (2020) 41 ILJ 195(LC).

M iss Cantamessa was employed by Edcon as a
specialist buyer. This employment status was
reflecting on her Facebook account. On 16

December 2015, while on leave, she uploaded a racist
comment and was later dismissed from her employment. 

EmploymentlawEmploymentlaw

P H U M Z I L E  Z I Q U B U

Ziqubu



May 2020 17

The M&A legal partner for your business.

cli�edekkerhofmeyr.com

THE LEGAL DEALMAKER OF 
THE DECADE BY DEAL FLOW

#No1DealPartner

RIVALLEDUN

M&A Legal DealMakers of the Decade by Deal Flow: 2010-2019

2019 1st   by BEE M&A Deal Flow  
2019 1st  by General Corporate Finance Deal Flow 

2019 2nd by M&A Deal Value

2019  2nd  by M&A Deal Flow

Cantamessa provided it established the necessary connection between the
misconduct and its business.
This court took cognisance of the fact that the comment made by

Cantamessa did not of itself relate to the employer-employee relationship.
The only nexus was that on her Facebook profile she identified herself as
working for Edcon. The courts said there was a link between Cantamessa’s
conduct and her relationship with Edcon.
The success of Edcon’s business depends largely on how it markets itself

to the general public; having a good name is an essential quality. Most of
Edcon’s buyers choose to remain anonymous to the general public; if they
choose to expose their identities, then such exposure must be in positive
circumstances. Cantamessa had to avoid being controversial in the public
eye due to her relationship with Edcon. Her explanation that she was refer-
ring to government when she said ‘monkeys’ did not make sense. It was
clear that she was referring to black people in government.
Edcon was entitled to institute disciplinary proceedings because it would

not want to be viewed as a company condoning racism. Cantamessa’s con-
duct placed Edcon at risk of reputational damage. The defence that Edcon
had not proven damage held no merit. In any event, the charges levelled
against her did not speak to actual damage suffered by Edcon.
The usage of the word ‘monkey’ had to be considered in the context of

our history in South Africa as the word manifests a deep rooted racism
which has no place in a democratic society. Cantamessa’s comment was not
protected under the right to freedom of expression as it advocated hatred
based on race, which constitutes incitement to cause harm. Her co-employ-
ees could be treated according to the role they played in liking Cantamessa’s
post on Facebook.
The court concluded by stating that the arbitrator failed to evaluate

properly the evidential material placed before him, which led to a conclu-
sion that no reasonable decision maker could have made. The court
reviewed and set aside the award and found that Cantamessa’s dismissal was
substantively fair. 
It is clear from this case that an employee may be disciplined for con-

duct outside of working hours, and that an employer may discipline an
employee for conduct that is not stipulated in the disciplinary code.
However, there must be a nexus between the employee’s conduct and the
employer’s business that destroys the relationship between the two parties. 
This case sends a warning to employees to watch what they say and

post. A defence of comments made or posted outside of working hours will
not necessarily stand. �

Ziqubu is a Legal Adviser. She writes in her personal capacity. 
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The CFA Franc – an economic 
reform dilemma
A L E X A N D R E  V A I L L A N T  A N D  A F I K A  F A N T I

In this article, we look into the history of the CFA Franc, evaluate the
system and determine the factors that have been considered in the ongo-
ing reforms. 

A monetary policy
The CFA Franc is a 74-year-old monetary system enforced in the French
colonies in Africa in 1945 by the French colonial government. It was ini-
tially valued equal to the French Franc. It has evolved from meaning
“Franc of the French colonies of Africa”, prior to the independence of the
then African colonies, to being the “Franc of the Financial Community
of Africa” when it was inherited by two African regions; the West
African Economic and Monetary Community (UEMOA/WAEMU) and
the Central African Economic and Monetary Union (CEMAC), collec-
tively known as the CFA Franc zones. 
The WAEMU region is made up of eight member countries: Benin,

Burkina Faso, Cote d’Ivoire, Guinea-Bissau, Mali, Niger, Senegal and
Togo. The CEMAC region is a separate, independent region made up of
six member countries: Cameroon, Central African Republic, Equatorial
Guinea, Gabon and the Republic of Congo. Guinea-Bissau and
Equatorial Guinea are the only countries which are not former French
colonies.
The WAEMU and CEMAC regions have their own independent cen-

tral banks which implement the monetary policies of the member states
in each region. The Central Bank of the West African States (BCEAO)
is located in Dakar, Senegal and the Bank of the Central African States
(BEAC) is in Yaoundé, Cameroon. Their common currency, the CFA
Franc, is manufactured, printed and distributed by the Bank of France in
Paris.  Fifty percent of the foreign exchange reserves of the CFA Franc is
mandatorily held by the Bank of France in operation accounts in order to
secure the unlimited convertibility and guaranteed exchange rate, backed
by the French Treasury. The CFA Franc is valued against the Euro at the
fixed rate of 655.957 FCFA (Before the Euro, 1 CFA Franc = 100 French

Francs (FRF). With the conversion of
FRF into EUR at the rate of 1 EUR =
6.55957 FRF, 1EUR = 655.957
FCFA). Although they adopted a
common monetary arrangement,
these regions have separate
economies that are not valued
against each other and have
become increasingly heterogeneous.
Although both are pegged against
the Euro, a WAEMU CFA Franc
(XOF) cannot also be used in the
CEMAC zone (XAF) and vice
versa.

An intercontinental union
According to the World Policy
Institute, “the CFA Franc system
stemmed from what is called ‘dou-
ble anchoring’ where the currency
is first anchored at the country level
when the members are gathered
into regional monetary unions, and
anchored again to the currency of
an external source”.  This resulted
in the economic climate of the
Euro having a direct impact on
African economies. 
The World Policy Institute has

noted that these zones have suffered
from a structural current account
deficit since France anchored its
currency to the Euro in 2001. A strong Euro has ultimately had a detri-
mental impact on the African member states as it causes an appreciation
of the CFA Franc. This caused a rise in the value of their commodities
but a decline in the competitiveness of their exports, making the currency
vulnerable to external shocks during trade fluctuations due to the inflexi-
bility of their exchange rate.
On the other hand, a report by the World Institute of Development

Research highlights that being pegged against the Euro introduces the
requirements of following certain European monetary policy rules as
determined by the Maastricht Treaty. Along with setting out the timeline
for the introduction of the Euro, it indeed established convergence crite-

Over the past few years, the CFA Franc which,
until recently, was used in 14 West and Central
African countries, has been the subject of many

passionate debates. It has been applauded by some peo-
ple as being a stabilising force, and criticised by others as
a tool of neo-colonialism that has left countries without
control of their own currency.
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ria to ensure price stability is maintained in the Euro zone even when
new countries join the currency. 
The convergence criteria work to ensure that countries are stable in

the following areas: inflation, levels of public debt, interest rates and
exchange rate. The Maastricht Treaty has been regarded as the reason for
economic stability within the CFA Franc region and the reduction of risk
and uncertainty for investors. 
Economic opinions differ about comparisons with African countries

outside the CFA Franc zone. The World Policy Institute noted that the
growth rate of the CFA zone is not significantly different from that of
other countries with a comparable level of development, and the stability
within the regions has not increased direct foreign investment. In a con-
trasting opinion, a senior researcher at the University of Dakar noted that
Côte d'Ivoire and Senegal are among the eight countries with the highest
economic growth in the world. Their growth rate is 6.9% and 7.2%
respectively (before the COVID-19 crisis). In comparison with the rest of
the continent, the researcher noted that two countries in the CFA zone
are among the top four in the ranking of African countries by GDP per
capita.

A political integration
The socio-political climate of this African-European cooperation has
been criticised for the dominance dependence and alleged systematic
control of these economies by France. A highlighted factor is the posi-
tions of authority held by French officials in the regions and France hav-
ing a de facto veto on the board of both central banks.
The Minister of Economy in the Republic of Congo holds the view

that the monetary system does not take the exercise of national sover-
eignty hostage or in his words, “the sovereignty of a country cannot be
judged by its currency.” He makes the point that the function of money is
to act as an intermediary for trade, as a unit to account for the value of
exchange, as a reserve for purchasing power and that ultimately, as can be
seen in countries that have left the CFA Franc zone, and have not seen
greater development since their fiscal independ-
ence, a currency other than the CFA Franc
will not contribute to economic development.
He noted that the fundamental questions that
ought to be the centre of these conversations are
those relating to the management of the econ-
omy that result in long term growth while
maintaining low inflation rates and security
amid trade relations.
A stable, low inflation rate has economic

benefits on the cost of living, conducting busi-
ness and the valuation of commodities.
The inflation rate in the CFA Franc zone
has rarely risen above 3%, as opposed to
other Sub-Saharan countries such as
Ghana and Nigeria, whose inflation rate
has fluctuated from 9.2% in 2012, to
6.28% in 2014, to 11.19% in 2016. 
Low inflation rates in both the CFA

Franc regions have provided those

countries with opportunities for debt financing from their offshore
reserves as well as the International Monetary Fund. Despite the mecha-
nisms in place for economic stability, there is still uncertainty regarding
the valuation of the CFA Franc.

A call for change
The devaluation of the CFA Franc by 50% in 1994 was aimed at correct-
ing major macro-economic imbalances and boosting economic develop-
ment. This was done through decreasing the inflated prices for exports
and aiding local traders to compete effectively in the world market. 
This reform initially destabilised the socio-economic climate of these

regions; prices for goods seemingly more than doubled overnight and
weakened consumer buying power. Consumers are said to have been pro-
gressively forced to rely on locally supplied goods, which resulted in an
increase in local production and ultimately improved trade balances. 
The debt financing from the economic reserves and the IMF were pro-

vided to assist in the economic recovery after the devaluation, and the
drop in oil prices that severely affected the regions in 2012. The effects of
this devaluation are still remembered, and this has fuelled discontent.
Since 2016, this discontent has grown more and more, and eminent per-
sonalities such as former IMF Chief, Strauss Kahn, have called for the
reform of the CFA Franc. 

Reform
Though there now seems to be consensus about the need for a reform of
the CFA Franc zone, many uncertainties remain. CEDEAO/ ECOWAS
(Economic Community of West African States) that is, WAEMU coun-
tries plus Cape Verde, Gambia, Ghana, Guinea, Liberia, Nigeria and
Sierra Leone, have been working on a common currency since 1983. 
In 2000, WAEMU set up a two-step approach, the other for non-CFA

Franc countries, which would be included in a second monetary union,
the ZMAO/WAMZ (West African Monetary Zone), both monetary zones
would thereafter merge. 
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In 2009, it established a roadmap for the new currency and pencilled
2020 as the date for its implementation. Even though the WAMZ com-
mon currency did not see the light of day, in 2015, the ECOWAS coun-
tries agreed that the new currency should be created in 2020 for all coun-
tries respecting convergence criterion. 
On 29 June 2019, in Abuja, the heads of state of the 15 ECOWAS mem-

bers agreed to name the currency ECO; that it would have a flexible
exchange rate, and that there would be a federal central bank. On 21
December 2019, WAEMU heads of state chose EC as the symbol of the Eco
and named the new central bank the BCAO (Central Bank of West Africa). 
On the same day, Mr Macron and Mr Ouattara, the French and Côte

d’Ivoire presidents, announced the reform of the CFA Franc and its new
name – the ECO. This would also be set up in 2020. This sent shock
waves through WAEMU as, until then, everyone in West Africa thought
the single currency would be created around Nigeria and its Naira.
Nigeria, with 200 million inhabitants and 70% of the region’s GDP, is
indeed the powerhouse of the area. 
According to this announcement, the ECO should now be built using

the CFA Franc members at the core. In addition, the ECO would not
have a flexible change regime but keep with a fixed exchange rate on the
Euro (contrary to what was agreed to in Abuja), and would still benefit
from a guarantee from France (even though the obligation of keeping 50%

of the reserves in the French treasury was removed). For other members of
the WAEMU, especially Nigeria, this constituted a declaration of war. 

Where to from here?
President Ouattara of Côte0 d’Ivoire mentioned a number of reasons for
diverging from what had been agreed in June 2019. These included fixed
versus flexible exchange regimes, saying that changing the exchange rates
would create “a significant risk of brutal and very damaging fluctuations
to our [WAEMU] economies”, and even though he noted the flexible
exchange system, “(one) should proceed in stages.” 
Behind the scenes, Ghana seems interested in joining the revised CFA

system, and so does Cape Verde – its currency is guaranteed by Portugal and
has a fixed exchange rate against the Euro. This could allow new countries
into the new CFA, which could serve as a basis for the expanded ECO.
Taking into account COVID-19 and its long term impacts on the

macro-economic fundamentals of all countries, from Europe to West
Africa, this progression will have to be reviewed in the next few years. 
This is just the beginning of the reform of the CFA Franc. �

Vaillant is Avocat Conseil and Fanti
a Candidate Attorney with Fasken
(South Africa).
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The engine room of the South African economy consists of manufactur-
ing, wholesale and retail trading, transport services, the financial sector,
mining, farming and tourism. The delivery of goods and services propels
the economy; it is the oxygen that keeps our economy going. The

moment you cut off the supply of
these goods and services, you cut off
the oxygen to the economy, making
it sick and short of breath, much
like the symptoms one encounters
when contracting the novel coron-
avirus, commonly known as
COVID-19. This virus derives its
name from its shape under a micro-
scope; to wit, that of a crown. The
irony of this is not lost when con-
sidering its impact on the general
public or the global economy; this
Emperor appears not to be wearing
any clothes.

COVID-19 and the right to 
freedom of movement
B O U W E R  V A N  N I E K E R K  A N D  P A R V E E N  M U N G A

With apologies to Simon & Garfunkel:
      Hello darkness, my old friend
      I've come to talk with you again

                          Because a virus softly creeping
                          Left its seeds while I was sleeping
                            And the virus that was planted in my vein
                          Still remains
                          Within the sound of silence.

Van Niekerk 
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Since the dawn of our democracy,
we have seen the repeal of many
tyrannical laws, including those acts
that have impeded on black South
Africans’ right to freedom of move-
ment. These acts include the
Natives (Urban Areas) Act of 1923,
the Natives (Urban Areas)
Consolidation Act of 1945, the
Group Areas Act of 1950, the
Prevention of Illegal Squatting
Act of 1951, the Native Laws
Amendment Act of 1952,
the Natives Resettlement
Act of 1954, the Group
Areas Development Act

of 1955, the Coloured Persons Communal Reserves Act of 1961,
the Preservation of Coloured Areas Act of 1961 and the Aliens
Control Act of 1973, to name but a few. These
acts were repealed, in part, to protect one of
humanity’s fundamental human rights – the
right to freedom of movement. 
In restless dreams I walked alone
Empty streets, lawns overgrown
'Neath the halo of a street lamp
I turned my collar to the cold and clamped
When my eyes were stabbed by the flash of a neon light
That cried out bright
“Stay home, and be now silent”

Section 21 of our Constitution concerns the rights to freedom of
movement and residence, in terms of which every person is guaranteed
the right to freedom of movement and every citizen is guaranteed the
right to enter, remain and reside anywhere in the Republic. The impor-
tance of the rights enshrined in s21 cannot be overstated. Its effect is to
preclude the former policy of segregation and the severe restrictions
imposed on the black populace. It, like many of the rights enshrined in
our Constitution, also serves as a stark reminder of the conditions and 
status quo that warranted the inclusion of a right seemingly manifest.
Remarkably, this section is not comprehensively dealt with in some of

our most esteemed academic works dealing with our Constitutional Law.
The reason for this is, in all likelihood, axiomatic – this right is so manifest
that academic scholars have found neither the need nor the inclination to
expand on it. There are also not (as of yet) any groundbreaking
Constitutional Court judgments in our jurisprudence opining on this sec-
tion, as this has never been seriously challenged in our young democracy. 
But now the national lockdown is infringing upon this very right; our

personal movements are curtailed, which halts our ability to trade and
disallows something as significant as attending  funeral of a loved one.
How is it that this right can be so fundamentally and so drastically

impeded? 
And in the naked light I saw
Maybe ten people, not much more
People speaking without talking

People listening without hearing
People writing songs that crowds will never hear
And no one dares
Disturb the sound of silence

It has recently been reported that the Hola Bon Renaissance
Foundation (albeit incoherently) challenged the President’s right to
implement the national lockdown. (This application is a public docu-

ment, and we’ve read the complete application.) It appar-
ently requested leave to stop the President from
infringing on the public’s rights to (among others)
human dignity, freedom of movement, freedom of
trade, occupation and profession and to not
infringe on a plethora of other rights, both obvious
and nonsensical. It suggested that the origins of
COVID-19 is unknown, that South Africa is able to

manage it, and that “there is no disaster in the Country”. It also contin-
ued to state that “the President and Cabinet is being misled on the
impact of COVID-19 in South Africa, and that measures that are taken
are harmful and violates the Constitution.” 
It then listed these reasons (among others) why COVID-19 cannot be

harmful to Africans:
a. A Cameroon student recovered;
b. Chinese doctors revealed why African skins can resist the
Coronavirus;

c. According to a doctor, all the fuss about the Coronavirus is irritating;
d. The latest information from the National Institute of Communicable
Diseases is an indication that COVID-19 “is not to harm South
Africans and it has created panic and unfair treatments against
patients suffering from other diseases.”

We could go on, but you probably get the gist of it. 
"Fools," said I, "You do not know
Silence, like a virus, grows
Hear my words that I might teach you
Don’t touch my arms, don’t even reach you"
But my words, like silent raindrops fell
And echoed in the wells, of silence.

Munga
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Predictably, the application was dismissed because there were no
prospects of it succeeding. Barring the fact that it lacked the draftsman-
ship of Chalmers, and that s37 of the Constitution makes provision for
the declaration of a state of emergency, it missed the point that constitu-
tional rights are not absolute, and may be limited. The test in doing so is
asking whether the infringement of the right is justifiable. 
Many of our fellow South Africans have been confronted with these

violations in years gone by. Their human rights having been systematically
violated based on the colour of their skin – first during colonialism, and
then under Apartheid. We must, therefore, be circumspect in curtailing
any basic human right.
So how do we determine which rights may be limited, and under what

circumstances? To answer this, we must once again look to the
Constitution. It tells us that any of the rights contained in the Bill of Rights
(including our freedom of movement) “may be limited only in terms of the
law of general application to the extent that the limitation is reasonable
and justifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors, including:
a) The nature of the right;
b) The importance of the purpose of the limitation;
c) The nature and extent of the limitation;
d) The relation between the limitation and its purpose; and 
e) Less restrictive means to achieve the purpose.”
And the people bowed and prayed
To the WHO god they made
And the sign flashed out its warning
In the words that it was forming
And the sign said, "The warnings of the experts are written on Twitter

threads, about how it spreads”
And whispered in the sounds of silence.

Of course the nature of the right – the right to freedom of movement –

is important. But so is the importance of its limitation – the carnages of
Italy, other parts of Europe and the United States of America serve as evi-
dence of this. The nature and extent of the limitation is necessary to pro-
tect the vulnerable, the weak and the sick and, in a country that houses
seven million people living with HIV, this necessity cannot be over-exag-
gerated. The relation between the limitation and its purpose is also self-
evident: protect the exposed to preserve our health services. The meas-
ures that have been put in place are therefore necessary. 
Can this go on indefinitely? Of course not. The government cannot

lock down its people to the point where the economy fails; the popula-
tion will then succumb; not to COVID-19, but to hunger. Public indiffer-
ence will also prevail, and social decay will become the new normal. The
Constitution also teaches us that a declaration of a state of emergency
may only be effective for no more than 21 days, unless the National
Assembly resolves to extend the declaration. This can also not be extended
by more than three months at a time. Let us hope that we do not get to
that point. Our already strained economy is grinding to a halt. The lock-
down has brought into sharp focus the inequality of our society where the
majority of the population lives in poverty. The need for jobs and food
can seem far more pressing than the looming threat of the virus. 
In the United States there is a misapprehension of a trade-off between

saving lives and saving the economy. The two are necessarily intertwined.
Our government recognises that an outbreak of COVID-19 would be cat-
astrophic. The drastic measures implemented to contain the spread of
COVID-19 have delivered a blow to the South African economy, but not
a calamitous one. The cost of an outbreak, economically and in lives,
would be too great to bear. Let us hope that cool heads filled with the
requisite contingency plans will prevail. �

Van Niekerk is a Director and Munga a Junior Associate at Smit
Sewgoolam (Johannesburg). 
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14 years of litigation and counting
T S E P O  N W E D A M U T S U

In a 15-year long running dispute in the matter of MEC for the
Development of Health, Western Cape Provincial Department v Prof AR
Coetzee & 49 Others CCT 137/19, the First to Fiftieth Respondents (the
respondents) were finally awarded their Scarce Skills Allowance. In 1967,
the University of Cape Town and Stellenbosch University concluded
teaching hospital agreements, in terms of which Groote Schuur,
Tygerberg and associated Provincial Hospitals in the Western Cape
Province served as the University of Cape Town and Stellenbosch
University teaching hospitals for the training of medical students. The

A recent judgment by the Constitutional Court of
South Africa dismissed the appeal by the MEC
for the Department of Health, Western Cape

Provincial Department, confirming the determination of
the CCMA as to the Respondents’ entitlement to a
Scarce Skills Allowance, payment of the capital sums
due to them and the interest thereon.
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respondents were employed by the Universities and also in the public
health sector as Principal Specialists or Chief Specialists at the teaching
hospitals. In 2004, a collective agreement was concluded in the then
Public Health & Welfare Sectoral Bargaining Council (PH&WSBC), in
terms of which those employed in the public health sector in posts occu-
pied by the respondents would be entitled to be paid the Allowance. 
The respondents first sought, through non-litigious means, payment

of the Allowance from the MEC for the Department of Health, Western
Cape Provincial Department. However, in 2006, the respondents
referred a dispute to the PH&WSBC, claiming payment of the
Allowance negotiated on their behalf for their direct benefit. The
PH&WSBC refused to conciliate the dispute on the grounds that it did
not have jurisdiction as the respondents were employed by the
Universities, not the applicant. 
Thereafter, in 2008, the respondents referred their dispute to the

Labour Court where Cheadle AJ decided that they were jointly employed
by the Universities and the applicant and therefore, entitled to payment
of the Allowance. By agreement between the parties, a prescription point
was argued and determined separately in favour of the respondents in the
Labour Court by Rabkin-Naicker J in 2013. Both the judgments of
Cheadle AJ and Rabkin-Naicker J were taken on appeal by the applicant

to the Labour Appeal Court and in 2015, the Labour Appeal Court deter-
mined that the Labour Court had no jurisdiction to hear the dispute.  
In 2016, the respondents lodged a demarcation dispute (which related to

whether the respondents fell within the jurisdiction of the PH&WSBC),
and an interpretation and application of collective agreement dispute with
the Commission for Conciliation, Mediation and Arbitration (CCMA).
Both disputes were conciliated before the CCMA in favour of the respon-
dents, determining that they fell within the jurisdiction of the PH&WSBC
and were entitled to the Allowance. The applicant took the findings on
review and appeal to the Labour Court and Labour Appeal Court, respec-
tively. The review and appeal were dismissed. As a last resort, the applicant
sought leave to appeal to the Constitutional Court against the decision of
the Labour Appeal Court.
In mid-November 2019, the matter was finally heard by the

Constitutional Court. In essence, the Constitutional Court was required to
reconsider the merits of the review in the Labour Court, as was required of
the Labour Appeal Court. The applicant contended that the CCMA
Commissioner had committed a material error of law by not finding that the
agreement was invalid (insofar as it may have applied to the respondents)
and therefore, that the respondents were entitled to receive the Allowance
in terms of the agreement. 
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The applicant’s case in the Constitutional Court
Concerning jurisdiction, the applicant asserted that the dispute raised a
constitutional matter in terms of s167(7) of the Constitution which pro-
vides that a “constitutional matter includes any issue involving the inter-
pretation, protection or enforcement of the Constitution” and that the
dispute raised a point of law of general public importance.
Concerning the merits, the applicant contended that the award

against it in the CCMA, upheld by the Labour Court and Labour Appeal
Court was based on a material error of law in that it failed to take into
account that the respondents:
1) were not public servants;
2) fell outside the scope of the PH&WSBC; and
3) that the award purportedly imposed an obligation upon the applicant

which, in law, did not exist.

The applicant asserted
that the respondents fell
outside the registered
scope of the PH&WSBC
because they did not fall
under the definition of
public servant and were
accordingly not entitled
to the Allowances set out
in the agreement concluded
in the PH&WSBC. The
applicant asserted further
that the fact that the
respondents performed
some of their duties in
provincial hospitals on
behalf of the applicant did
not mean that they were employed in the public service. Even though the
respondents were accountable to both the applicant and the universities,
the applicant’s view was that it did not mean that they were employed on
the terms and conditions of the Provincial Government or partly thereon.  
Even if the respondents fell under the scope of public servants, the

applicant asserted that the respondents were not members of any unions
who were signatories to the agreement at the PH&WSBC and, therefore,
the agreement is not binding on the respondents in terms of s23(1) of the
Labour Relations Act (LRA). Whilst the respondents contended that
they were members of the South African Medical Association (SAMA)
and that the Democratic Nursing Organisation of South Africa
(DENOSA) and SAMA had an agreement entitling DENOSA to repre-
sent them at the PH&WSBC, the applicant rejected this. It argued that
the LRA did not entitle a trade union that is party to a bargaining coun-
cil to represent another union not party to that agreement.
The applicant’s further ground of appeal was that whilst the respon-

dents rendered services to the provincial hospitals in terms of the teach-
ing hospital agreements, they remained employees of the universities and
not the applicant. Furthermore, because they were not in the public serv-
ice, the PH&WSBC could not conclude a collective agreement applica-
ble to the respondents.
A new contention raised by the applicant before the Constitutional

Court was that the respondents did not hold posts on the fixed establish-
ments as envisaged in terms of s1 of the Public Service Act. In the circum-
stances, the Labour Appeal Court was wrong to uphold the CCMA’s award.

The respondent’s case in the Constitutional Court
The respondents opposed the application for leave to appeal and con-
tended that the issues before the CCMA were: (i) whether they were
intended to be beneficiaries under the agreement; (ii) whether, in terms
of the agreement itself, they were entitled to the Allowances provided;
and (iii) whether as a matter of demarcation they should not in any event
have benefitted from the agreement. 
The respondents further opposed the merits of the applicant’s case in

that it sought to challenge the validity of the agreement, insofar as it
applied to the respondents, which was a different case to the one originally
before the CCMA. The constitutional validity of the agreement was not
disputed before the CCMA and in that regard, the respondents argued
that if the applicant’s case was one of constitutional invalidity or breach
of its rights under the Constitution, this ought to have been raised as a
special defence on the pleadings before the Labour Court.  
The respondents contended that even if the applicant was permitted

to raise its new argument, there was sufficient evidence before the
CCMA to justify its determination that the respondents met the require-
ments to benefit from the agreement in that:
1) the applicant was joint employer of the respondents;
2) they occupied posts of Principal and Chief Specialists at the relevant

public hospitals;
3) the express wording of the agreement provided for the payment of the

allowances to the respondents by virtue of their occupying the posts;
4) the tertiary training hospitals at which the respondents rendered

their services were in the public health sector and under the control
of the applicant;

5) the respondents were all employed by the applicant as heads of the vari-
ous departments in these hospitals in order to, inter alia, render clinical
health services to members of the public on behalf of the applicant;

6) the respondents were employed in the public health sector as
described in the agreement – they are “designated health profession-
als working in public sector hospitals”; and

7) the respondents fell within the registered scope of the PH&WSBC
and under the broader definition of public servant with reference to
occupying posts on the fixed establishment of the public service.

The respondents asserted that the Allowance was negotiated for the
direct benefit of the respondents by SAMA and DENOSA in order to
retain their skills, both clinical and administrative, for the benefit of users
of public health sector facilities in South Africa.

Constitutional Court’s ruling 
The parties agreed during the hearing that all matters which involve the
interpretation and application of provisions of the Labour Relations Act
fall within the jurisdiction of the Constitutional Court. 

The Court stated that it was tasked to determine the following issues:
1) whether the CCMA correctly interpreted and applied the definition

of “employees” and “public service” in terms of s213 of the LRA, 
2) whether the CCMA committed a material error of law in that it

Nwedamutsu
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incorrectly interpreted ss 28, 35, 36, 37 and 43 of the LRA, read with
the definition of “public service” and therefore, whether a reasonable
adjudicator would not have come to the same legal conclusion.

The Court found that the respondents were members of a registered
trade union which was a party to the agreement by virtue of the bargain-
ing Council’s constitution, which permits two unions to be admitted as a
single party to the Bargaining Council provided their aggregate member-
ship meets the threshold. 
The wording of the agreement meant that the Allowance was negoti-

ated for the direct benefit of the respondents. The respondents rendered
their scarce and specialist clinical services to users in the public health
sector. In exchange, and long after the teaching agreements were con-
cluded, the applicant – as the employer – agreed to compensate employ-
ees in the position of the respondents by way of an additional 15%
allowance on top of their basic remuneration.
The Court rejected the applicant’s argument that the respondents did

not occupy posts on the fixed establishment. It held that the applicant
never pleaded this issue before the CCMA nor before the Labour Courts.
Nevertheless, the Court held that the teaching agreements provided that
the respondents were employed to jointly serve the Universities and the
Provincial Administration, the posts of principal and chief specialist were

regular requirements for the proper functioning of the teaching hospitals
and the posts are part of the fixed establishment as defined by s1 of the
Public Service Act.
Concerning the CCMA Commissioner’s alleged material error of law,

the Court held that the applicant belatedly sought to introduce this argu-
ment. The Constitutional Court is not a court of first instance. The mate-
rial error of law argument was never pleaded before the Labour Courts
and the applicant’s argument on this issue would constitute an ambush on
the respondents, if permitted.
In a unanimous decision, the Constitutional Court found that suffi-

cient evidence had been placed before the CCMA to conclude that no
error of law had occurred. It was reasonable for the CCMA
Commissioner to have concluded that the respondents met the require-
ments to benefit from the terms of the agreement. The Constitutional
Court endorsed the determination made by the CCMA that the respon-
dents were employed by the Universities and in the public sector, and fell
within the registered scope of the PH&WSBC. 
The application for leave to appeal was found to lack prospects of suc-

cess and was dismissed with costs to the respondents. �

Nwedamutsu is a Senior Associate with MacRobert. The supervising
Director was Gerhardt van der Merwe.
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Limitations on the right to freedom of testation
M U N E E R  A B D U R O A F  

Limitations in terms of legislation
Section 1 of the South African Constitution, 1996, states that ‘[t]his
Constitution is the supreme law of the Republic; law or conduct inconsis-
tent with it is invalid, and the obligations imposed by it must be fulfilled.’

Section 9(4) read with s9(3) of the Constitution prohibits ‘unfair’ discrim-
ination based on ‘one or more grounds, including race, gender, sex, preg-
nancy, marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language and birth.’ 
Statutory limitations are also found in the Maintenance of Surviving

Spouses Act (27 of 1990); Pension Funds Act (24 of 1956); the Immovable
Property Act (94 of 1965); and the Trust Property Control Act (57 of 1988).
Discriminatory provisions found in wills have been challenged in a number of
court cases since the introduction of the new constitutional dispensation in
South Africa. We look at six cases in this article. Four of the cases deal with
discriminatory provisions found in wills that applied in the public sphere
(public wills) and the remaining two cases deal with discriminatory provisions
found in wills that applied in the private sphere (private wills). The first four
cases deal with public wills. They are important as they are the first cases in
the South African context to challenge discriminative provisions found in
wills. The remaining two cases are more recent and deal with private wills.

Case law involving discriminatory provisions found in wills
The first case looked at is Minister of Education and Another v Syfrets Trust
Ltd NO and Another 2006 (4) SA 205 (C). The judgment was handed

Freedom of testation is a basic right in terms of the
South African law of succession and enables a
testator (or testatrix) to bequeath assets in a will

as they please. The freedom is not completely unrestricted.
Limitations are based on social and economic considera-
tions and are found in statutory and common law princi-
ples. An example of a common law limitation is that a
testator may not incorporate a provision in a will that is
contrary to public policy. This article – the first in a two
part series – analyses the limitations with regard to dis-
crimination. These limitations are viewed in terms of
both legislation and case law. 
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down by the Western Cape High Court. The judgment concerned discrim-
inatory testamentary provisions found in a public charitable trust. The
trust awarded bursaries to students. Eligibility for the bursaries was limited
to persons of European descent. The requirements excluded females as well
as persons of Jewish descent. An
order in terms of s13 of the Trust
Property Control Act (TPCA) was
sought for the deletion of the dis-
criminatory provisions from the
trust deed. This was on the basis
that s13 enables the court to vary
provisions in a trust instrument if
the court believes ‘the founder of
the trust did not contemplate or
foresee’ the consequences, the com-
mon law which prohibits bequests
that are contrary to public policy,
and direct application of the equality
provisions found in the
Constitution. The court upheld the
challenge and dealt with the case
on the basis of existing common law principles which prohibit bequests
that are contrary to public policy with due regard to the spirit, purport, and
objects of the Bill of Rights. It found that public policy was rooted in the
Constitution and the values enshrined there. The court held that the pub-
lic policy that was relevant was the one that prevailed at the time of the
enquiry and not at the time when the trust deed was drafted; the testa-
mentary provisions were contrary to public policy as they unfairly discrimi-
nate against persons on the basis of race, gender, and religion. The relief
sought in Syfrets Trust Ltd was simply to widen the pool of prospective
applicants for the bursaries. It was not to take away benefits from particular
persons. It should be noted that the bursaries applied in the public sphere
and for an indefinite period of time. 
The second case is Ex Parte: BOE Trust Ltd [2009 and 2012] (BOE Trust

Ltd) (Ex Parte BOE Trust Ltd and Others 2009 (6) SA 470 (WCC)). The
matter was initially heard at the Western Cape High Court and later taken
on appeal to the Supreme Court of Appeal (SCA). The case again dealt
with discriminatory testamentary provisions found in a public charitable
trust that awarded bursaries to students. Eligibility for the bursaries was lim-
ited to ‘White’ South Africans. An order was sought for the deletion of the
discriminatory provisions from the trust deed. The order was sought on the

basis of s13 of the TPCA, the common law, and direct application of the
equality provisions found in the Constitution. The high court looked at
public policy and constitutional considerations. It held that it was ‘not satis-
fied that the provisions concerned are as clearly contrary to public policy as
the trustees believe. Section 9(3) of the Constitution proscribes discrimina-
tion which is unfair. It is recognised that discrimination designed to achieve
a legitimate objective is not unfair. Such legitimate objectives are, for
example, the need to redress past injustices based on gender and race.’ It
stated that no-one has a right to inherit a benefit (and thus the right not to
be totally or partially disinherited) in terms of a will or trust. It further stat-
ed that freedom of testation includes the right to benefit some persons and
not others. The court held that conduct should only be regarded as contrary
to public policy if it unfairly discriminates between persons. It held that the
provisions were not contrary to public policy as they had a legitimate pur-
pose. The testatrix ‘thought [it] fit to require beneficiaries of the bursary
trust to return to South Africa for a period determined by the universities
concerned after obtaining their doctorates. It seems at least possible that, in
so doing, she was seeking to ameliorate this skills loss and indeed, to pro-
mote importation of skills obtained overseas’ (See also King NO and Others v
De Jager and Others 2017 (4) All SA 57 (WCC)). The reliance on s13 of
the TPCA also failed. This section ‘allows a court to enter the mind of the
testator by interpreting the trust instrument to determine if it ‘contains any
provision which brings about consequences which in the opinion of the
court’ the testator did not contemplate or foresee.’ It held that the appli-
cants did not ‘make out any case that circumstances unforeseen by the tes-
tatrix have had any effect on the implementation of the bursary bequest in
order to justify … interference by the court under the power conferred by
s13 of the Act.’ The matter was taken on appeal to the Supreme Court of
Appeal. The appeal was, however, unsuccessful (Ex Parte BOE Trust Ltd
2013 (3) SA 236 (SCA)). 
The relief sought in BOE Trust Ltd is similar to that sought in Syfrets

Trust Ltd. It was simply to widen the pool of prospective applicants for the
bursaries. It was not to take away benefits from particular persons. The bur-
saries applied in the public sphere and for an indefinite period of time. The
difference between BOE Trust Ltd and Syfrets Trust Ltd is that the discrimi-
nation in BOE Trust Ltd had a legitimate purpose. The high court held in
BOE Trust Ltd that the provisions were not contrary to public policy as it
also had a legitimate purpose. �

Dr Abduroaf is a Senior Law Lecturer, Department of Criminal Justice
and Procedure, Faculty of Law at the University of the Western Cape. 
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Climate change: challenging the expert
and dispute resolver

It is now 24 years since AFSA opened its doors; during this time many
complex matters have been resolved in this forum. The complexity of dis-
putes and the skills necessary to resolve such matters are determined by
the complexities of society, as referred to by Dullah Omar. We would ven-
ture that complexities change over time, requiring different skill sets and
measures of expertise to contribute to dispute resolution as time goes by.
We would venture that one of the measures of complexity that was

not a considered phenomenon at the time is the impact of climate
change, particularly global warming, and the impact of man-made green-
house gases and carbon usage. Al Gore wrote during 2013 that, “This
time, our world is at stake. Not the planet itself; it would, of course, sur-
vive without human civilization, albeit in an altered state. Rather, what is
at stake is the set of environmental conditions and the health of the nat-
ural systems on which our civilization depends. And the fact that this cri-
sis is global in nature is part of the unique challenge we face” (Al Gore,
The Future at 358, first published in the United States of America 2013
by Random House; first published in the United Kingdom 2013 by WH
Allen). It is because human beings remain on earth that society’s rule-
book, the law, starts to recognise the need to make rules and arrange the
relationships between members of society vis-à-vis the impact of climate
change and global warming. Legislation thus finds its way onto the statute
books, multi-country accords and protocols like the Paris agreement are
made, and disputes come before the courts.
In a thought leadership piece in 2018, Mark Clarke and Tallat Hussain

of law firm White & Case wrote in ‘Climate change litigation: A new
class of action’: “Although climate change may not always be the central
issue, judges are now increasingly being asked to deal with arguments and
facts related to climate change and climate science”.
So what are these complexities? Consider the following event

researched by scientists Adam Durant, William Rose, Peter Baxter and
Claire Horwell on the effect of the eruption of Cerro Hudson in Chile:
(“Mt Hudson Revisited 12 Years on: What are the Long-Term Health
Effects from Fine Ash Produced During the 1991 Eruption”, Paper pre-
sented at Cities on Volanoes 3, 14-18 July 2003, Hilo, Hawaii)
“In one of the largest eruptions of the century, Hudson erupted again

between August 12-15th, producing a column 18 km high. Ash was
deposited up to 1,000 km SE on the Falkland islands (fig. 4) and covered
a total area of ~80 000 km2 (fig. 5 & 6). DRE (dense rock equivalent)
tephra volume estimates range between 2 and 6 km3: >1 km3 was deposited
in Chile, around 2 km3 in Argentina, and 2 km3 may have fallen in the

Atlantic Ocean or been lost to the
atmosphere. Satellite data showed
that the eruption produced a large
SO2-rich cloud, estimated to con-
tain 1.5 megatons of SO2 on 16
August, which was transported
twice around the globe in 2 weeks
(BGVN 16:08).” 
They go on to describe signifi-

cant health effects, the effect on
the livestock population, the effect
on the water supply and other con-
sequences. The financial impact of
most of these are significant and
can be calculated. But what would
a claimant’s problem be in this sce-
nario? These scientists were able to

attribute the impact to the events they described. But to whom do you
attribute? They could probably solve the causation question but not the
attribution question.
Let’s consider the following passage by Al Gore at Chapter 6 – The

Edge in “The Future”:
“In particular, our continued burning of carbon-rich fossil fuels for 85

percent of the energy that powers Earth Inc. spews 90 million extra tons
of heat-trapping global warming pollution every twenty-four hours into
the extraordinarily thin shell of atmosphere surrounding our planet, as if
it is an open sewer.”

TIn 1996, the honourable Dullah Omar, erstwhile
Minister of Justice in South Africa, said the fol-
lowing at the inauguration of the Arbitration

Foundation of Southern Africa (AFSA):
"Any objective assessment of our complex industrial-
ized and commercial society indicates that even where
an effective, efficient and professional judicial system is
in place, there is yet a need at every level of society for
alternative dispute resolution mechanisms.

Business has the right to know that there are legiti-
mate mechanisms in place through which disputes
may be resolved effectively, efficiently, speedily and in
the most economical way possible. AFSA will fill this
void and I wish it every success."

EnvironmentallawEnvironmentallaw
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And further:
“As a result, human civilization is colliding with the natural world and

causing grave harm to important natural systems on which our continued
thriving as a species depends.”
On the face of this one can build an argument that, if our expert can

connect the harm with the fact of global warming and in turn connect
the fact of global warming with the burning of fossil fuels, and all that to
specific burners of fossil fuels, a person suffering quantifiable harm can
have a cause of action against the burner of said fossil fuels. Not only does
this comprise an extraordinarily long chain of causation with many hur-
dles of remoteness but it will also require extraordinary scientific factual
investigation and opinion.
The scientific complexity of this causation and attribution challenge is

perhaps found in a conclusion by Roger Sedjo, in his book “Surviving
Global Warming”, where he writes that “It has been demonstrated that sub-
stantial climate variability has been generated in the current interglacial
period via natural system. Natural forces have generated several warmings,
even in historic times. The overwhelming majority of international climate
scientists appear to accept the view that the current warming is unprece-
dented and human caused. However, as I have demonstrated, there are likely
to be two major forces, natural and human”. (Roger A Sedjo, “Surviving
Global Warming”, published 2019 by Prometheus Books). 
In the scenario sketched by Al Gore, the question would arise whether

the 90 million tons of pollution that caused the temperature increase, or

the particular part that can be attributed to a specific burning of fossil
fuels and a temperature increase that led to quantifiable harm, was not
also competing with natural warming. This would further complicate the
attribution and causation concepts. The challenge to scientific factual
and opinion evidence is significant, and perhaps costly. 
There is no doubt that the causation and attribution chain of evidence

may well be long and complex, and will require specific skills and voca-
tional abilities amongst the expert witnesses who will have to support
claims associated with climate change as causa. Does this then introduce
a new kind of expert witness into the dispute resolution environment? It
seems so.
But the question goes further than that. Will we require dispute resolu-

tion forums where presiding officers with knowledge and understanding of
climate science can contribute to more effective resolution of such dis-
putes on a more cost-effective basis? Mark Clarke and Tallat Hussain, in
their thought leadership piece referred to, make the point that judges are
faced with the challenges of climate science. Certainly, having an adjudi-
cator with appreciation of climate science may then be advantageous.
We have already seen AFSA creating divisions focused on both construc-

tion and municipal disputes. We believe dispute resolution forums like
AFSA have the capability and flexibility to provide specialised divisions
catering for the complexities inherent in climate change related disputes. �

Friedman is Head of KPMG Forensics.
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Promotions: Senior Associates: Mmaphuti Morolong, Chris Chetty, Kathryn Mitchell, Roy Hsiao, Daphney Willem, Daniel Hart, Thandiwe
Nhlapho and Shadi Kekana. Associate: Muhammed Moti, Abigail Butcher, Keagile Mathobela and Onalerona Phiri.
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Promotions: Executive: Cape Town: Alida Spies – Insolvency,
Restructuring and Business Rescue. Johannesburg: Johann Basson –

Banking and Finance. Nkosi Tshabalala – Corporate Commercial. Senior
Associate: Cape Town: Guinevere Blignaut – Corporate Commercial. Scott
Salusbury – Tax. Yentl Viljoen – Dispute Resolution. Durban: Carmen
Schoon – Dispute Resolution, Insolvency. Johannesburg: Carol Makutu –
Dispute Resolution. Madison Liebmann – Corporate Commercial. Manchadi
Kekana – Insolvency, Restructuring and Business Rescue. Meldah Pilusa – Corporate Commercial. Mihlali Sitefane – Natural Resources and Environment.
Olwethu Gusha – Banking and Finance. Tayla Lowe – Competition. Thato Tomotomo – Corporate Commercial. Zara Sher – Dispute Resolution.
Stellenbosch: Jaryd Davidson – Corporate Commercial. Ghana: Cletus Banseh and Ekua Katsina Newman. Namibia: Twapewa Mwashindange.
Appointments: Associate: Cape Town: Talia Cullinan – Baking and Finance. Lerato Melato – Dispute Resolution. Palesa Mpe – Competition.

Johannesburg: Dean Joffe – Corporate Commercial. Kenya: Anthony Gakuru – Senior Associate – Nairobi. Mathews Arrumm – Associate – Nairobi.
Rwanda: Elie Nshimiyimana – Associate – Kigali.
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Denny da Silva has been appointed a Senior Tax
Adviser in the Johannesburg office. He is a

transactional, international, income, and general tax
specialist with a particular focus on M&A and pri-
vate equity and will bolster the practice’s cross-border
tax capabilities and a growing client demand for tax
expertise in Africa. He also has extensive experience
in the application of South African exchange control
regulations. He joins the firm from ENSafrica. 
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Adams & Adams 

Cheslin Petersen Christine Strauss Whitney Govender Williams Rebone Dikotla 

Courtney Elson Michael Bullock Mpumelelo Ndlela Raznae Narayanasami Danica Krenski S'lindile Khumalo

advertisingclassified
contact Vanessa: reception@gleason.co.za



Students

2
0

1
9T O P  A C H I E V E R S



MAY 2020TOPSTUDENT2019FINALYEARii

INTRODUCTION

To the top students of 2019 – congratulations and best
wishes for happy and successful futures. Your deter-
mination to succeed during your LLBs will stand
you in good stead in this time of considerable un-
certainty, when not only today is a chal-
lenge for many, but so too is the
unmapped future.

Our cartoonist ,Dov Fedler, has captured
the joy of graduating, the excitement of start-
ing work (for those who have), only to find one-
self working from home, after little time to get to know
one's peers – never mind those in more
senior positions. The feedback I get
from those senior lawyers is how
well the CAs are coping despite the
situation. Perhaps it is because
everyone is working in an unex-
pected way, developed in a short
space of time, steering through un-
chartered waters which is providing a
sense of everyone being in the same boat. 

As we all look to a future that may be shrouded in
mist, the great advantage these top students have is
that of growing up in a technological age they need

these skills in a myriad
ways and during lock-
down this skill will
have been tested.
It is said that work-
ing from home will
undoubtedly be
one of the ‘new-

normal’ outcomes, as will
staggered shift times. While law may
be one of the oldest professions, and

one of the most prestigious, it will be those who are flexible while having the
ability to combine the law
with technology, and practical
business skills, who will be
most successful in what is
being termed ‘the new-nor-
mal’. 
without prejudicewishes

you all – the graduates of
2019 –much success as you make your way
in our uncertain world. You have shown mental
fortitude to reach the top five places at your respective
universities – you will meet the challenges in your paths.

Myrle Vanderstraeten
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How law firms manage employee

stress during COVID-19

M O R N E  V A N  D E R  M E R W E

With around a third of the world report-
edly under some form of government-im-
posed lockdown due to COVID-19,
anyone who can work remotely has
swapped the daily commute and city
views to a home-based office space, often
already occupied by children and pets.
Conference call participants have become
used to seeing Spiderman building Lego
on the floor, or a disinterested cat saun-
tering across a keyboard. But the stress of
being isolated is also beginning to take its
toll. Humans, by their nature, are social
beings. Isolation is difficult under normal
circumstances, but even more so when
we are counting the daily human and eco-
nomic cost of this pandemic. 

For many remote workers, the workload has in-
creased as a result of COVID-19 impacts and
time is even more limited than before.
For others, work has provided a wel-
come relief from the loneliness that
comes from having to keep a so-
cial distance. For everyone, the
stress of this pandemic can bub-
ble to the surface, leaving us
wondering about its personal im-
plications and if life as we know it
will return, sooner or later. For busi-
ness and team leaders, managing this
stress has become a business imperative.

To combat the detrimental
effects of the stress caused
by COVID-19 on em-
ployee health and well-
being, Baker McKenzie
in Johannesburg is using
an innovative health and
wellbeing programme
developed by an inter-
nationally recognised
health and performance ed-
ucator and consultant, Richard
Sutton. Even before COVID-19
began its global journey of destruction,
we recognised the importance of imple-

menting workplace health and well-being initiatives, and committed to creating a culture
that supported and encouraged employees to build resilience in the face of the harmful
effects of modern workplace stress.  

Sutton, who has advised top athletes and Olympic teams, created a tailor-made
health and wellbeing resilience programme for the firm that aimed to enhance overall
employee well-being, help in the management of a variety of mental health and general
wellbeing issues, and build employee resistance to the adverse effects of stress. 

Employees are using Sutton’s online tool to manage the detrimental effects of stress
brought on by the personal impacts of COVID-19. The tool includes a tailor-made Baker
McKenzie Stress Code app, designed to promote and maintain positive lifestyle changes
and facilitate successful stress management. Information on rebuilding and repairing the
brain and body, as well as a section entitled "health hacks" are included in the app.

Sutton’s regular health and wellness podcasts, specifically recorded for Baker McKenzie,
offer guidance and advice on dealing with key COVID-19 stressors. The podcasts also focus
on performance augmentation (specifically in the area of cognition and behaviour) and are
regularly updated and available for employees to access online when they are needed. Is-

sues such as immune strengthening activities, nutrition and supplementation are
also covered in the podcast. At a time when grocery shopping is not as easy

as it once was, the podcasts share advice on healthy, immune-boost-
ing homemade snacks that don't require many fresh ingredients.
Exercise routines are also available, with sessions on ways to
keep fit and healthy at home during the weeks of isolation.

We have also implemented weekly yoga classes via the
Zoom online app, continuing on from the regular lessons
that took place in the new office gym before the lock-
down began. In addition, our employees can participate in
online Zumba classes – aimed at keeping our teams con-
nected, fit and healthy during the weeks of isolation.
Maintaining employee cohesion at a time when no-one is

in the same building is also difficult and, as such, Baker McKen-
zie has implemented team building initiatives via group video calls,

including regular townhall meetings, quiz nights, dress up days and chal-
lenges and activities to keep our teams focused, unified
and motivated.

The world is changing but humans are adaptable. With
the right tools and a focus on mental health and wellbeing,
work is able to continue at full speed in cohesive teams,
through the lockdown period and beyond. For now, pyjama
days and bring your child/pet to work initiatives are everyday
occurrences, and it could just be that, alongside the more for-
mal wellbeing programmes, it is our shared humanity that

provides us with the relief we need to be able to cope during this
stressful time. �

Van der Merwe is Managing Partner, 
Baker McKenzie (South Africa). 

Van der Merwe
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MAD2Ride 2020 – Across SA, For SA
K Y L E N E  W E Y E R S

On 29 February, I embarked on what was the most significant, hardest and most enrich-
ing journey of my life. 

Seventeen of us "MADster" cyclists cycled 1600km from Johannesburg to Cape Town, in
eight days. Closely followed the whole way to Cape Town by a pace vehicle, an ambulance,
paramedics, chefs, a bike trailer, bike mechanics, and chiropractors, we rode approximately
200km a day, alternating between mountain bikes and road bikes on the varied terrain, and
riding in all weather conditions (from extreme heat to heavy thunderstorms). We rode from
Johannesburg to Kroonstad, to Bloemfontein, to Colesberg, to Victoria West, to Fraserburg, to
Sutherland to Ceres and then to Cape Town. We slept in tents at each basecamp.

After eight gruelling days we arrived in Cape Town, and on the ninth day, we rode the
Cape Town Cycle Tour as a victory lap. 

We did all this to raise funds for the Make a Difference (MAD) Leadership Foundation,
founded by Francois Pienaar in 2003. The Foundation identifies academically talented
scholars around the country who have leadership potential but do not have the necessary
financial resources, and offers them support in areas of education, career-development,
mentorship, leadership and lifeskills development. The scholars range from grade 8 to
final year university students. 

Why did I do something this MAD? Because I am passionate about making a mean-
ingful and sustainable difference in our country and helping raise the future leaders of SA.
I also believe that we need to be the change that we want to see in this country. 

I struggle to comprehend what we managed to accomplish.
After crossing that finish line after the ninth day, I was physically
shattered, but I have never felt more alive and fulfilled in my life. 
Some of the most significant experiences that I had on our
MAD2Ride tour were: 

• On the first day of tour, I had a massive crash (not ideal for a
first day of tour). It was raining, the roads were wet, slippery
and filled with potholes, and we were going 35km/h on our
road bikes. In an attempt to dodge two potholes, my wheel
washed out and I crash-landed on the tar and rolled. I bust
my elbow, pulled ligaments in my wrist and got a roastie on
my leg, which developed into a huge hematoma. I immedi-
ately got back on my bike, and rode with these injuries for

the whole tour – I call this grit, others say that I have a screw loose. 

• On day 3, while we were taking a snack break in a little town, a very young disabled
boy came up to us to ask what we were doing; we explained that we were raising
money for the less fortunate. Ten minutes later, he came back and handed me a R5
coin and told me that he also wanted to donate. This gesture of kindness warmed my
heart, as it epitomised exactly why we were riding from Joburg to Cape Town. 

• On day 4, we rode 250km through the Karoo on our mountain bikes. Completing
this day alone was a magnificent feat. We woke up at 3am to start riding at 4am,
and we were out there for almost 15 hours (including breaks) and got to see the
sunrise and sunset in one ride. A special moment was at around 4:30am, when we
all stopped and switched off our bike lights to look at the stars for a while.

• Day 7 was our hardest day on tour, when we rode most of the way in 45 degree
heat; at one stage the temperature reached 55 degrees. We had to dig really deep to
complete this day in such extreme weather conditions (we called this day riding
through the "Hades fire pit"). 

• On day 8 of the tour (close to our finish in Cape Town), our captain took us on a sur-
prise detour. We were coming down a road and suddenly saw around 150 of the
scholars from the MAD Leadership Foundation, cheering and screaming for us in the
street. We stopped our bicycles to greet them and we were all overwhelmed with
emotion (and tears) as they are the very people that we are raising the money for. 
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I would like to share some of the meaningful lessons that I learned on this
tour, which have impacted my personal and professional life (and can therefore be
applied in business):

• We are better together. We may achieve a lot individually, but we achieve
even greater and better things when we work together. Teamwork really
does make the dream work. We only managed to complete MAD2Ride be-
cause we did it as a unified force, working together and helping each other
every pedal of the way. Do not underestimate the power of a united group
of people. Teamwork can ensure great success in the workplace and busi-
ness objectives are better achieved when working together. 

• Life and work gets hard, and there are always challenges on the way to
our ultimate destination. Great lessons are learned during tough times,
and this is where strength of character is built. Working through chal-
lenges shapes us and makes us more resilient human beings, which then
equips us to complete tasks more efficiently and empowers us to achieve
even more than we could before. 

• Preparation is key. I could never have completed my journey had it not been
for the months of hard training I put in, and the sacrifices I had to make dur-
ing that time. From a business point of view, hard work and preparation
needs to be invested into any task to ensure its ultimate
success.

• Things will go wrong. Life (and work) does not always go
according to plan, and it is important that we deal with
those curveballs properly when they come our way. My
crash really had the potential to spoil my tour. However, I
did not let the crash define my journey, but rather used it to
empower me to accomplish what I had set out to achieve. 

• A good attitude is half the battle won. Ability is essen-
tial but, no matter how capable you are, tasks, chal-
lenges and business objectives can never be
completed as successfully without a good attitude and
mindset. 

• The mind is a powerful tool. I pushed my mental limits
to the very edge on tour. I went into some of my deep-
est, darkest places during the ride and it was my men-
tal strength that saved me and helped me work
through the very tough times. 

• We really are capable of achieving more than we
thought possible, in our personal lives and in our busi-
nesses. Don’t ever put a cap on your goals and dreams.
Be intentionally driven to go beyond what you think your limits are. 

Please let me also point out that you do not need to cycle from Joburg to Cape Town
to make a difference in this country. Each of us can give back to our community, the coun-

try and the world, in our own unique ways. The
most important thing is to be kind. Kindness takes
all forms, whether big or small. 

I am so grateful to our incredible support team
for everything they did for us. They worked tire-
lessly around our needs to make sure that our nu-
trition, bikes, bodies and safety were completely
taken care of so that we could just focus on get-
ting through the cycle each day. I am also grateful,
and incredibly happy, to have completed this jour-
ney with my fiancé. He made this tour even more
special than it already was and I do not think I
could have done it without him. I am honoured to
have completed MAD2Ride with my fellow team-
mates, who have now become life-long friends. 

As I rolled my wheels over the finish line, I was
overwhelmed with emotion, knowing that I had just
achieved the seemingly impossible and given back
to South Africa in a way that I could never have
imagined. The ex-

perience will remain imprinted on my heart forever. �

Weyers is a Senior Associate with 
Cliffe Dekker Hofmeyr.

The 21-year-old lawyer
A L Y S S A  J O A N  S M I T H

In a world of social media, where instant gratification has become a priority, most 21-
year-olds are searching through the latest filters on Instagram, trying to overcome pro-
crastination whilst studying in their dorms or hanging out with friends.

At the age of 21, I began my career as the youngest candidate attorney at one of

Africa's leading law firms, Webber Wentzel.
It was interesting to see the reaction of my colleagues when they discovered how

old I was - they seemed alarmed. "You are so mature for your age", was the most
common response, and my least favourite compliment. The comment implies that a per-
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The augmented workplace – tips on

how to get ready from a labour law

and HR perspective
S H E R I S A  R A J A H  A N D  E M M A  E L  K A R O U T

A smart city is defined as ‘an urban area that uses different types of electronic Internet of
Things (IoT) sensors to collect data and then use insights gained from that data to manage
assets, resources and services efficiently. This includes data collected from citizens, devices,
and assets that is processed and analyzed to monitor and manage traffic and transporta-
tion systems, power plants, utilities, water supply networks, waste management, crime de-
tection, information systems, schools, libraries, hospitals, and other community services.’

London and New York are the world’s
‘smartest’ cities, according to the 2019
Cities in Motion Index (CIMI), issued by the
IESE Business School. Singapore has made
enormous progress through its Smart Na-
tion Project, which has zoned in on areas
of urban living, health, digital government
services, strategic national projects, trans-
port, start-ups and services. The aim of this
is to provide a better lived experience to its
people. 

Equally, President Ramaphosa recently
announced his vision of a smart city in
South Africa. Critics were quick to caution
that this is no more than a ‘hi-tech utopia
when we have bigger problems at home,

such as load shedding, youth unemploy-
ment, rampant poverty, crime’. 

Despite criticism, the multinational
companies we represent are immersed in
the IoT arising from smart city initiatives to
improve their business strategies and ulti-
mately, relevant for our world, their work-
place strategies. 

So the question for us, as employment
lawyers, is how we advise companies using
IoT and smart city initiatives in an environ-
ment that may not be conducive to that.
We have to look realistically at what our
clients, potential clients and future clients
are doing, and how best we can grapple
with their business sensitivities to service
them properly.

New technologies have revolutionised each and
every sector of the economy. 
The financial sector has evolved into Fintech, real estate into Proptech, insurance into In-
surtech. Even HR is no exception, and companies are now able to hire global talent on-Rajah 

El Karout

son of my age would have to appear
older to perform well or be accepted in
the legal sphere, which is simply not
true. The correlation between youth and
success should not be an anomaly. We
have the ability to thrive in any environ-
ment – age is certainly not a limiting 
factor.

Once inside the corporate environ-
ment, I realised that the people you en-
gage with will come to know you for who
you are, which is why it is important to be
self-aware. Amid the fast-paced corporate
dynamic, the people you will encounter
will inevitably influence you. If you
haven’t taken the time to solidify those val-
ues that are meaningful to you, you may be easily influenced to adopt a lifestyle, habits or
beliefs that do not accord with who you are as a person. This will likely lead to feelings of
unhappiness, lack of fulfilment and exhaustion, which will hinder your growth and ulti-
mately, your success. It is impossible to perform optimally in any environment when you

are not centred within yourself or when you are simply unhappy.
I encourage you to take a step back from the overwhelming excitement of beginning

your legal career and think about who you truly are as a person. Reflect on those things
most meaningful to you, outline your values and identify what it is you want to gain from
the dynamic. This will allow you to focus on your personal development within the corpo-
rate world. Prioritising your personal development will give you the discernment to accept
those influences that will not only develop you intellectually but prove fulfilling.

There is no doubt that the legal profession is intense and, at times, can be over-
whelming. Remember to acknowledge that you have entered into a period dedicated to
learning and growth. You will make mistakes but these mistakes will be accompanied by
an abundance of small victories. Be conscious of your perception!

"Beginning your journey, you aspire to align with the legends and connect with the
important people in the room. As you elevate and mature, you realise you are the 
important person.

You are also destined to be legendary!"
-unknown �

Smith is a Candidate Attorney 
with Webber Wentzel.

Smith
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demand and virtually. Let’s start here, and leave the buzz words at the door. Efforts of
companies have evolved well past 4IR, automation and similar. 

Finding talent became somewhat more sophisticated as we moved from regular re-
cruitment to headhunting and agency hiring, then using networks to recruit, and now en-
tire online ecosystems to hunt for talent. ‘Talent marketplace’ was the term used to
describe these digital swamps where everyone was a creative strategist or innovation
champion. But they were just online routes to speed up an already-broken model that
was hopelessly inadequate for the demands of a new herd of talent and the needs of
newly forged enterprises, focused on the future.

In the wake of these inadequacies, rapidly growing online platforms have been upset-
ting the very nature of work as we know it, laying the foundations for the future of work
into the next industrial revolution. The chief assets of these platforms are interactions and
information, together with being the source of the value created, and their competitive ad-
vantage. Platforms are changing the game in the following ways: 

• From controlling resources to orchestrating them; 

• From optimising internal processes to externalising; 

• From increasing customer value to maximising the value of the entire ecosystem.
We are now at the stage of looking at the augmented workplace. In this work-

place, new technologies (AI and robotics) will evidently transform the future of work,
enabling humans to hand over repetitive tasks to machines and free them to focus
on high-value, strategic and creative work. 

As we have come to understand it, an augmented workplace blends human
skills and technology in the same tasks to streamline processes and achieve efficiencies.
Importantly, machine learning is key. 

It enables us to do our job faster and more efficiently. The likes of Facebook, Microsoft,
and a few start-ups are already building the needed hardware and software to support an
augmented workplace. Soon the virtual office will be the new norm, meetings become
multiplayer games and interoffice memos are digital sticky notes on everyone’s virtual desk. 

Ironically, collaboration might even improve in this new setup, as this will be the only
way to get work done and might even be more efficient than emails and personal meetings.

There are key areas of change in a futuristic workplace: 

• Transformation of sectors, roles and skills packages based on fluid operating models;

• Companies tap into required micro skills, instead of restricting their needs fulfilment
to how one person can best deliver them;  

• Use of IoT to create jobs in a digital ecosystem, built on a demand for digital skills;

• Rise of new workplace and talent models;

• Safe learning for those working in hazardous workplaces and industries and the abil-
ity to zone in on the person and not just an employee by:

• hiring for potential;

• fostering lifelong learning by talent reskilling;

• celebrating creativity. 

A recent article by Deloitte reported that 41% of companies have fully implemented or
have made significant progress in adopting cognitive and AI technologies within their work-
force. The notion that AI strategies are futuristic contemplations that may in some way im-
pact how we advise is not true; it is being implemented in workplaces globally. While 34%
of companies are in the midst of pilot programmes, only 17% of global companies report
they are ready to manage a workplace with people, robots, and AI working side by side. This
is the lowest readiness level in the five years of the Global Human Capital Trends survey.

We shouldn’t forget the role that smart cities play in fostering the rapid rise in on-de-
mand talent through digital platforms. New ways of working enable new income oppor-
tunities through digital platforms, thus flipping the employment model upside down, as
we move from earning a salary to a much more dynamic economic activity. These work
methods are rooted in empowerment and autonomy – empowering people to take
charge of how they earn, and autonomy to decide when and where to work. 

We are witnessing a growing aspiration for more independent and flexible forms of
working and this is not specific to any generation.

According to a McKinsey study, there are currently more than 160 million freelancers
in Europe and the USA combined; this represents a fifth of the working-age population.
Some 15% of these freelancers have reportedly already used a digital platform to find
work, as it’s an efficient way to find clients. 

Gender diversity is an economic growth imperative, and with the rise of platform tech-
nologies and augmented workplaces at our doorsteps, there’s potential for this digitally
enabled opportunity to balance gender representation in the economy.

Corporate social contribution in South Africa is vibrant as a result of businesses seek-
ing B-BBEE compliance. Unfortunately, management of underlying programmes within
companies, including those focused on graduate development, diversity and inclusion,
and community partnerships are typically separated from those business areas focused on
the future of work and digital transformation themes.

Layering over the filter of digital transformation on corporate social investment means
harnessing opportunities that technology and the gig economy present. These include the
impact on women as active economic contributors. In cases where societal norms, or the risk
of violence, limit women’s mobility, technology and gig work can connect women to online
education and job opportunities from the security of their homes. For this to thrive in South
Africa, it is important to understand how existing laws apply, and whether additional or new
regulations are needed. We need to find, and then protect, the balance between protecting
citizens without stifling businesses innovation, which will require co-operation from busi-
nesses using IoT, government and the regulators regulating it. Softer guideline documents
may also be helpful; this can be organised by industry. Practice codes, and/or codes of con-
duct, and regulations need to be adaptive. Key areas of change we can already drive are:

• adjusting policies and procedures to respond to the changing nature of work; 

• enabling and facilitating collaboration between government and corporates or pri-
vate citizens - looking to public private partnerships.

As we defend employment claims in tribunals, we need to normalise atypical employ-
ment models. 

No one place has the right formula for South Africa, given its uniqueness, but why not
consider the best aspects from various places where similar experiments have already oc-
curred, and the lessons that can be learned?   

As lawyers, we have a role to play in creating this sort of ecosystem for change. So
let’s roll up our sleeves and be remembered. �

This article was written prior to lockdown. Much of what the writers advo-
cated had to be implemented in a short space of time showing how correct
the writers were in their suggestion that 'we need to normalise atypical em-
ployment models'. - Editor

Rajah is a Partner with Fasken (South
Africa) and El Karout is the Founder, 
One Circle HR.
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Are you time poor?  Stress rich?
H E L E N  B U R T

Most lawyers I know (and certainly, I was
one of them!) work shockingly long hours
frequently under stressful conditions, dealing
with tight deadlines and demanding clients.

Often management considerations are
thrown out the window as one gets
snowed under, moving from one matter
to another. Rarely, if ever, do lawyers take
a step back, and take a helicopter view of
how effectively they are working and
whether they could be working smarter,
better and indeed managing their time
more productively and effectively.

My clients generally grumble that they
don’t have the time or the luxury to take
‘time-out’ and assess what is working and
what is not in terms of practice management and time. Ironically, failing to do so leaves
them with even less time – meaning they work less productively and efficiently.  

So how best to tackle your ‘time-poor’, ‘stress-rich’
existence?
Take the time to sit down and analyse and redesign your current working practices – this
is not only time well spent but will also prove beneficial to you, your practice and your
clients in the long term.

Setting clear goals
By creating clear goals and actions, you identify which activities will be the most benefi-
cial to you and the success of your practice.  

Then focus on these activities and ditch everything else. 

Prioritising wisely
Stephen Covey, co-author of First Things First (Simon and Schuster, 1994) provides a use-
ful ‘matter task identifier’ to help assess and classify the importance of a matter and,
therefore, what you should be prioritising and focusing your time and energy on:

• Important and urgent — Tasks that must be done. Do them right away.

• Important but not urgent — Tasks that appear important, but upon closer ex-
amination aren’t. Decide when to do them.

• Urgent but not important — Tasks that make the most “noise,” but when ac-
complished, have little or no lasting value. Delegate these if possible.

• Not urgent and not important — Low-priority tasks that offer the illusion of
“being busy.” Do them later.

Learn the power of ‘no’
Unless a matter is urgent or you are required to be at a particular meeting, learn the
power of ‘no’. It is important to develop the skill of respectfully but firmly saying ‘no’
when and where appropriate and required – thereby avoiding unnecessary time-wasting
meetings and activities.

Plan ahead
Taking a few minutes at the end of each day to plan ahead and work out a plan and ‘to
do’ list for the next day’s work is far less time-consuming and more productive than jump-
ing into the next day with no clear idea of what your goals are, what you wish to achieve
for the day. The result? You end up wasting more time focusing on the wrong things.

Of course, sometimes the best laid plans go awry and unexpected urgent matters may
arise. However, by doing this simple task, even if unexpected issues do crop up, you will
be better able to manage the unexpected and to more efficiently refocus and pick up
where you left off.

Remove, avoid distractions
Become aware of how often you look at your smartphone, monitor your inbox or answer
any and all calls that come through to you. How often are you interrupted by people
‘popping in’ to your office or by your line reports demanding facetime with you – just
when you were getting to the heart of an important matter?

By becoming more aware of these ‘self-sabotaging’ behaviours and working out a
clear plan and ‘schedule’ for checking your inbox, sitting down with your line reports to
discuss the matters they are working on, returning calls, engaging with colleagues – you
will be more attentive and focused, and better able to tackle each matter more effectively
– which ultimately means you will have to spend less time on it!

Don’t hesitate to delegate 
Far too often I see clients unwilling to ‘let go’ of work and delegate activities and work
load to their line reports and junior associates; this is ultimately self-sabotaging and fool-
hardy.  

You may need to shift perspectives and sometimes misguided beliefs around delegat-
ing work and better utilise and engage with line reports – allowing you to spend your
time more fruitfully on dealing with the more complex, revenue-generating matters.

Practice self-care
However, while you may put in place all the best time management practices, unless you
are supporting your physical, mental and emotional health and wellbeing, you will not be
able to function optimally.  

Create and develop a ‘self-care’ plan to help ensure that you function at your most
‘high-performing’, and effective, which will mean less time-wasting. �

Burt is an Empowerment Coach.  

Burt

Unless a matter is urgent or you are required 
to be at a particular meeting, learn the power 
of ‘no’. It is important to develop the skill of 
respectfully but firmly saying ‘no’ when and
where appropriate and required.



MAY 2020 TOPSTUDENT2019FINALYEAR 7

University of Cape Town

Steven Clowes
How has being a
top student helped
you so far? It
helped me secure ar-

ticles at a leading law firm and earned me scholar-
ships, financial prizes and academic book vouchers. 
What are you doing this year? I am currently
completing my articles at ENSafrica in Johannes-
burg, in the Dispute Resolution department. 
Where do you see yourself in five years?
Working in the Dispute Resolution space, mostly in
commercial and public law litigation, and hopefully
having completed a Masters.
What would your career choice have been had you not been able to study
law? Prior to law, I completed my Economics Honours. I would have continued to spe-
cialise in development economics and policy development.
What are you reading at the moment? The light-hearted, Rosy is my Relative by Ger-
ald Durrell.
Do you think COVID-19 will affect your career in the long run? Definitely. The
legal fraternity is already having to adapt by adopting modern technologies to continue
dispensing justice. 

Lauren de Bruyn
How has being a top student helped you so
far? It has opened the door to a number of oppor-
tunities, including getting my articles at Bowmans
and being awarded scholarships.
What are you doing this year? I am a candi-
date attorney at Bowmans in their Sandton office,
currently doing a rotation in M&A. 
Where do you see yourself in five years? In
five years, I hope to still be at Bowmans. I would
like to have completed a Masters and be consider-
ing a secondment. 
What would your career choice have been had you not been able to study
law? I would have gone into Behavioural Economics. I would love to explore this field fur-
ther – I believe there is an interesting overlap with law. 
What are you reading at the moment? A Gentleman in Moscow – Amor Towles.
Do you think COVID-19 will affect your career in the long run? Not fundamen-
tally, but I have been exposed to incredible leadership during a time of crisis which I hope
to emulate. 

Patrick Heron
How has being a top student helped you so far? It has helped me adjust to the de-
mands and overall new experience that I have encountered entering the professional
world.  

What are you doing this year? I am currently
serving my first year of articles of clerkship at Web-
ber Wentzel.
Where do you see yourself in five years? I
see myself most likely being in a law firm five years
from now. 
What would your career choice have been
had you not been able to study law? I proba-
bly would have furthered my commercial back-
ground and then transitioned to forging a career in
politics.
What are you reading at the moment?
Russka by Edward Rutherfurd

Do you think COVID-19 will affect your career in the long run?   
I believe so. COVID-19 has and will dramatically affect several aspects of society that will
inevitably influence my career path.

Jessie Moore
How has being a top student helped you so
far? It has provided me with various opportunities,
scholarships and the privilege of doing my articles
at a top law firm. 
What are you doing this year? I am completing
my articles at ENSafrica in Johannesburg in the Em-
ployment Law Department (and am loving it so far). 
Where do you see yourself in five years?
Working as an Employment lawyer, specialising in
labour dispute resolution, labour policy and employ-
ment equity. 
What would your career choice have been had you not been able to study
law? I probably would have pursued Journalism or become a High School teacher. 
What are you reading at the moment? Educated by Tara Westover. I highly recom-
mend it ☺
Do you think COVID-19 will affect your career in the long run? Absolutely.
COVID-19 has already prompted the profession to embrace new technologies and inno-
vative ways of providing excellent legal services in a
rapidly changing world. 

Nicola Stipinovich
How has being a top student helped you so
far? It has opened doors to great opportunities in
difficult times.
What are you doing this year? I am doing my
articles at Cliffe Dekker Hofmeyr and loving it!
Where do you see yourself in five years? Prac-
tising in a law firm (still to discover my area of pas-
sion!) after hopefully taking some time to study
further. 
What would your career choice have been had you not been able to study
law? I had a secret passion to study Oceanography.

Top students 2019
M Y R L E  V A N D E R S T R A E T E N

Steven Clowes

Lauren de Bruyn

Patrick Heron

Jessie Moore

Nicola Stipinovich
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What are you reading at the moment? A Gentleman in Moscow by Amor Towles.
Historical fiction and absolutely fantastic. 
Do you think COVID-19 will affect your career in the long run? I think it will af-
fect the 'how' of our work, to be more innovative and efficient ... overall a positive im-
pact.

University of the
Free State

Elouise Basson
How has being a top student helped you so
far? It helped me to find a job in my faculty, and
has also helped me to believe in myself, that I can
achieve literally everything, if I put my mind & heart
to it!
What are you doing this year? I’m working at
the Faculty of Law as a private research assistant
while I’m also busy with my LLM.
Where do you see yourself in five years? As a
State Prosecutor.
What would your career choice have been
had you not been able to study law? Education,
because I’ve actually changed from Education to Law. Being a Teacher was not for me!
What are you reading at the moment? Lots and lots of research about human dig-
nity, defamation and crimen injuria to complete my LLM.
Do you think COVID-19 will affect your career in the long run? Definitely! But
positively – in this time of lockdown, I’ve already changed my motto to “Life is too short –
do and make your dreams come true!”

Onalenna Lephoro
How has being a top student helped you so
far? Other than availing countless life-changing op-
portunities to me, it has always been a positive pro-
pellant in my pursuit of greatness.
What are you doing this year? I am currently
pursuing a Master’s degree at the University of the
Free State with a specialisation in private law.
Where do you see yourself in five years? I
have come to learn that, subconsciously, I have an
amazingly satisfying interest in academia. That’s
where I see myself.
What would your career choice have been

had you not been able to study law? Forensic anthropology. This field has always
been my second passion. 
What are you reading at the moment? My current read is the Grammy Award win-
ning book Becoming by former US first lady, Michelle Obama.
Do you think COVID-19 will affect your career in the long run? The epidemic is
affecting our economy negatively, I have no doubt that it will affect my career in future.

Chantal Marais
How has being a top student helped you so far? I was able to get a bursary during
my studies and afterwards getting a job was not so difficult. 
What are you doing this year? I’m currently doing my articles at a small law firm in
Pretoria - Dawie de Beer Attorneys.

Where do you see yourself in five years?
Probably in a law firm focusing on Family Law and
children’s rights.
What would your career choice have been
had you not been able to study law? Definitely
Social Work.
What are you reading at the moment? The
Silent Patient by Alex Michaelides.
Do you think COVID-19 will affect your ca-
reer in the long run? Yes, as it will take longer for
me to gain experience and to reach my goals. 

Keena Matete
How has being a top student helped you so
far? Being a top student has assisted me being
chosen to partake in certain programmes that pre-
pared me for practice.
What are you doing this year? I am currently
looking for articles.
Where do you see yourself in five years? In
the coming five years, I aspire to be a practising at-
torney.
What would your career choice have been
had you not been able to study law? Had I not
studied law, I would have studied a BA in Public Ad-
ministration as I have always been interested in governance studies.
What are you reading at the moment? I am reading an amazing book by Chris Fabry
Overcomer. It instigates spiritual growth in me as a young Christian. 
Do you think COVID-19 will affect your career in the long run? COVID-19 is
bound to strain the economy, which will affect the recruiting capacity of companies,
thereby narrowing future job prospects.

Elani van Coller
How has being a top student helped you so
far? It created endless business opportunities for
me. I got into one of the most prestigious firms in
South Africa.
What are you doing this year? I am currently
doing my articles at Phatshoane Henney Attorneys
in Bloemfontein.
Where do you see yourself in five years? I see
myself in a law firm, building my way to become a
director of the firm.
What would your career choice have been
had you not been able to study law? I would

have applied for Physiotherapy.
What are you reading at the moment? I am currently reading The Great Gatsby.
Do you think COVID -19 will affect your career in the long run? No. I believe that
it will come to an end. The economy will return to normal once it ends.

University of Johannesburg

Shanese Booysen
How has being a top student helped you so far?
As a top student I received awards including monetary

Elouise Basson

Onalenna Lephoro

Chantal Marais

Keena Matete

Elani van Coller
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awards. I received internal academic bursaries
from UJ which paid a portion of my tuition fees.
But I personally haven't experienced anything dif-
ferent from all other students. 
What are you doing this year? I am currently
pursuing a Master’s degree in commercial law at
the University of Johannesburg.
Where do you see yourself in five years? In
five years I hope to be an admitted attorney with
two years post-admission experience in the cor-
porate banking sector. 
What would your career choice have been
had you not been able to study law? My

second choice would have been to study psychology.
What are you reading at the moment? I am reading The 5 AM Club: Own Your
Morning. Elevate Your Life by Robin Sharma. 
Do you think COVID-19 will affect your career in the long run? The COVID-19
pandemic has affected all our lives. I believe we will come out of this stronger with
personalities that adapt more easily. Apart from the personal effects I don't believe my
career will jeopardised at all.

Takudzwa Dende
How has being a top student helped you so
far? I earned my reputation in the faculty, tutor-
ing positions, and I was able to inspire and men-
tor others, and I secured articles. 
What are you doing this year? I am taking a
gap year, travelling and I will be assisting at an
NGO, The Jafuta Foundation in Victoria Falls. 
Where do you see yourself in five years? I
would have qualified as an attorney, working at a
global law firm.
What would your career choice have been
had you not been able to study law? I would have studied Social Work (although
when I was in Primary and High School, I wanted to become a dermatologist).  
What are you reading at the moment? I am currently reading Fiona Forde’s Still
an Inconvenient Youth and Malcom Gladwell’s Talking to Strangers. 
Do you think COVID-19 will affect your career in the long run? Technology is
advancing and allowing people to work from
home and attend lectures online and as such,
COVID-19 will not affect my career plans. 

Brooke Badenhorst (nee Hanson)
How has being a top student helped you
so far? It afforded me the opportunity to tutor
first year law students for three years, an experi-
ence that was of great personal significance.
What are you doing this year? I am studying
an LLM in Tax law at the University of Johannes-
burg.
Where do you see yourself in five years? I
see myself practising at a firm but will keep my-
self open to the various opportunities the legal profession offers.  
What would your career choice have been had you not been able to study
law? I would have pursued a career in Development Studies, a field I keep a keen in-
terest in. 

What are you reading at the moment? I am currently reading Empires in the Sun
by Lawrence James. 
Do you think COVID-19 will affect your career in the long run? It will have an
impact on the legal industry. That impact is dependent on our willingness to innovate
and adapt. 

Gabrielle Liang
How has being a top student helped you so
far? Being a top student has definitely helped me
become more confident which I believe is some-
thing very important to have.
What are you doing this year? I am currently
enrolled in a postgraduate LLM programme in In-
ternational Commercial Law at the University of
Johannesburg.
Where do you see yourself in five years? In
five years, I see myself at a law firm practising in-
ternational trade which I am passionate about.
What would your career choice have been had you not been able to study
law? I would have chosen either accounting or computer science had I not been able
to study law.
What are you reading at the moment? I’m reading The Magic of Thinking Big by
David J. Schwartz.
Do you think COVID-19 will affect your career in the long run? COVID-19 has
affected everything; it goes without saying that my career in trade law is included in
its wide effects.

Bennie van Zyl
How has being a top student helped you so
far? I obtained a bursary which paid for my en-
tire undergraduate studies. I attended quite a lot
of posh functions and established more connec-
tions.
What are you doing this year? I am busy
studying an LLM in commercial law while tutor-
ing at the law faculty.
Where do you see yourself in five years? Ei-
ther going into academia after having finished
my doctorate or working in a legal team at a
bank or insurance company.

What would your career choice have been had you not been able to study
law? In my matric year, I alternatively applied to study a BA in psychology.
What are you reading at the moment? Kwikspace v Sabodala Mining (for my
work) and Tower of Swallows, The witcher series by Andrzej Sapkowski, (for pleasure).
Do you think COVID-19 will affect your career in the long run? Definitely. It
will restrict access to courts and precedent will have to be established by the courts in
many respects.

University of
KwaZulu-Natal

Magdalene Haripersad
How has being a top student

helped you so far and what are you doing this year? I have reaped many
awards and scholarships throughout my academic career. It is one of the reasons I am

Shanese Booysen

Takudzwa Dende

Brooke Badenhorst 

Gabrielle Liang

Bennie van Zyl
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able to serve articles at world-class law firm,
Adams and Adams, enabling me to nurture my
legal skills under the guidance of some of the
best in legal practice. 
Where do you see yourself in five years? I
hope to be on track to achieving the ultimate
goal of making partner, grown in my personal life
and given back to my community along the way.
What would your career choice have been
had you not been able to study law? I
would have loved to go into medicine. However, I
felt I was more compatible with the legal field. 
What are you reading at the moment? 
The Monk Who Sold His Ferrari by Robin Sharma. It is insightful about mistakes not to
make, inevitable mistakes when climbing the legal ladder, and the importance of
work-life balance.
Do you think COVID-19 will affect your career in the long run? The legal field
will take a knock; as will other industries. However, resilient individuals will adapt and
grow to provide top-notch legal expertise.

Courtney Kantor
How has being a top student helped you so
far? It has helped me financially more than any-
thing; being a top student led to many scholar-
ships and bursaries over the years.
What are you doing this year? I am doing a
full research LLM at UKZN, analysing how artifi-
cial intelligence could impact legal education in
South Africa. 
Where do you see yourself in five years? I
can easily see myself either at a law firm or com-
pleting my PhD – both would be gratifying.
What would your career choice have been had you not been able to study
law? I always liked the idea of being a journalist; I love writing and digging for infor-
mation.
What are you reading at the moment? The Liberation – Kate Furnivall (in addi-
tion to hundreds of journals for my thesis!). 
Do you think COVID-19 will affect your career in the long run? No. Luckily, I
have 2020 to research independently from home. By 2021 I am certain the virus will
be contained.

Nothando Valentine Mthimkhulu
How has being a top student helped you so
far? I was able to get bursaries and scholarships
to fund me throughout my degree and I secured a
job with an International law firm which is amaz-
ing. Hard work really does pay off.
What are you doing this year? I am doing arti-
cles at Baker & McKenzie in Johannesburg; it is
such a wonderful and humbling opportunity. I al-
ways look back to where I come from and I am
grateful.
Where do you see yourself in five years? For
now, I am not sure what I want to do with my life,

but I remind myself that it’s okay as I am still young. I am happy with where I am
right now. 

What would your career choice have been had you not been able to study
law? I have always been passionate about accounting; people say lawyers are not
good with numbers; I believe that I am the exception!  I hope to study accounting -
hopefully in the next five years.
What are you reading at the moment? I am reading Marshall Goldsmith’s How
Women Rise. It looks at behaviours that hold women back and how to overcome
these challenges.
Do you think COVID-19 will affect your career in the long run? I do not think
that it will really affect my career. However, I was still learning and getting used to the
working environment and have had to transition to working from home which has
been a huge adjustment. 

Lervashni Padayachee
How has being a top student helped you so
far? It is a confidence booster, it helped me se-
cure a good job and form a good network with
others. 
What are you doing this year? I am currently
serving my articles at Venns Attorneys in Durban
and I have been a part of the public law team
thus far. 
Where do you see yourself in five years? I
hope to grow within Venns and to become a part-
ner. I would also like to further my studies and
pursue my master’s and doctorate. 

What would your career choice have been had you not been able to study
law? Veterinary science was my alternate option as I am very passionate about animals. 
What are you reading at the moment? Driven, the Virat Kohli Story by Vijay Loka-
pally. I am a cricket fan and this book is the tale of one of the most outstanding bats-
men of this era. 
Do you think COVID-19 will affect your career in the long run? No. Through
prayer and abiding by the regulations put in place by President Ramaphosa, I am cer-
tain that we will soon overcome these tough times. 

Nthandokazi Nozipho Shazi
How has being a top student helped you so
far? Being a top student has certainly helped my
self-confidence more than anything; I am more
confident in my ability to reach my dreams. It has
also helped me attain a scholarship which has
covered my tuition for this year.
What are you doing this year? I am currently
a Master’s student, studying Shipping law at the
University of Cape Town.
Where do you see yourself in five years? I
definitely see myself in a law firm. I want to be-
come an admitted attorney before I pursue any other career path.
What would your career choice have been had you not been able to study
law? I would have studied Political Science - debating in high school instilled in me a
passion to serve in government and a passion for government ethics. 
What are you reading at the moment? The 8th Habit by Stephen R Covey – it’s a
book that makes us realise that we can all be leaders, irrespective of position.
Do you think COVID-19 will affect your career in the long run? No, I don’t
think so. I hope that government will make the right choices and work diligently in
order to restore our economy; it won’t happen overnight but it will place us in a
stronger position in the long run.

Magdalene Haripersad

Courtney Kantor

Nothando Valentine Mthimkhulu

Lervashni Padayachee

Nthandokazi Nozipho Shazi
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Nelson Mandela 
University

Bianca Johnston
How has being a top student helped you so
far? It instilled values of determination, self-disci-
pline and consistency. Through these I have crafted
an exceptional work ethic that allows me to achieve
the goals that I set for myself.
What are you doing this year? I am currently
serving articles at Pagdens Attorneys. 
Where do you see yourself in five years? In
the next five years I aim to be a well-established At-
torney with a Master’s degree.
What would your career choice have been
had you not been able to study law? If hadn’t
completed my BCom Law and LLB degrees I would have liked to have been a pharmacist.  
What are you reading at the moment? The Leader who had no Title by Robin
Sharma.
Do you think COVID-19 will affect your career in the long run? It is uncertain the
effects that COVID-19 will have on careers going forward. All one can really do is give
yourself the best chance to stay relevant and relied upon in your field. 

Daniélle Lötter
How has being a top student helped you so
far? I think it helped me to better cope with stress
and the workload.
What are you doing this year? I am a postgrad-
uate associate at the NMU Law Faculty where I am
pursuing a Master's in Criminal Justice.
Where do you see yourself in five years? I see
myself as an admitted attorney at a law firm or part
of the NPA.
What would your career choice have been
had you not been able to study law? I would
have studied psychology.

What are you reading at the moment? I am currently reading The Cutting Edge by
Jeffrey Deaver.
Do you think COVID-19 will affect your career in the long run?  Yes, I do think
COVID-19 will affect my career in the long run, especially with its effect on the economy.

Ngcebo Mbatha
How has being a top student helped you so
far?My dedication towards my academics awarded
me the opportunity to secure employment despite
my age. I have applied this dedication to my career.
What are you doing this year? I am serving my 
articles at a small and independent law firm, JG Vonke-
man Attorneys, in my hometown of Vryheid in KZN.
Where do you see yourself in five years? I see
myself at a prominent law firm and working towards
becoming a seasoned professional in the field.
What would your career choice have been
had you not been able to study law? Civil or
Mechanical Engineering. In high school, my subjects were tailored towards engineering.
What are you reading at the moment? It ranges from the 2019 Gangster State by

Pieter-Louis Myburgh to Why Nations Fail by Daron Acemoglu and James A. Robinson.
Do you think COVID-19 will affect your career in the long run? Certainly. There's
a lot of uncertainty in the market right now and that is a source of anxiety for me. How-
ever, the legal profession is particularly resilient and presents many opportunities. 

Twaambo Mukuni
How has being a top student helped you so
far? So far, the only benefits have been in-house
varsity benefits, for example being on the Dean’s
list. I haven’t had the ground-breaking career start
that would be expected of a top student. Hope-
fully, this is yet to come.
What are you doing this year? I am at home
for the year. I will hopefully begin the equivalent of
articles in October. Job opportunities in Zambia are
far less than in SA.
Where do you see yourself in five years? In
five years, I would like to be a seasoned advocate

specialising in commercial law.
What would your career choice have been had you not been able to study
law? If not law, I would have done something IT-related. Perhaps computer hardware en-
gineering. I have always loved computers.
What are you reading at the moment? Digital Fortress. A techno-thriller novel by
Dan Brown. It is brilliant.
Do you think COVID-19 will affect your career in the long run? The global econ-
omy coming to a screeching halt has lessened my chances of getting a job. I may have to
wait longer. I hope that if COVID-19 does affect me, it will be positively.

Daniel van der Merwe
How has being a top student helped you so
far? It assisted me in crafting a mindset to become
an astute legal practitioner.
Practically, recalling various legal topics assisted me
in solving legal problems.
What are you doing this year? I am currently
doing my articles at Brown Braude & Vlok in Port
Elizabeth.
Where do you see yourself in five years? I see
myself at a law firm at this stage.
What would your career choice have been
had you not been able to study law? I would

have pursued a career in engineering.
What are you reading at the moment? 
I am reading a Civil Procedure handbook and a book on health lifestyle changes.
Do you think COVID-19 will affect your career in the long run? It is too early to
say. Apart from legal challenges, COVID-19 presents far more negative social and eco-
nomic consequences.

North West University

Nellis Barnard
How has being a top student helped
you so far? Being a top student has al-

lowed me to qualify for post graduate studies and also enabled me to apply for candidate
attorney programmes at various law firms.

Bianca Johnston

Daniélle Lötter

Ngcebo Mbatha

Twaambo Mukuni

Daniel van der Merwe
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What are you doing this year? I am currently
enrolled at the Northwest University for a Master’s
degree in International Trade Law.
Where do you see yourself in five years? I
would like to be an admitted attorney, and practis-
ing at a law firm that specialises in Corporate/Com-
mercial Law, International Trade Law or Intellectual
Property Law.
What would your career choice have been
had you not been able to study law? If not
Law, I would probably have studied for a degree in
accounting or Economics.
What are you reading at the moment? Think-
ing, Fast and Slow by Daniėl Kahneman
Do you think COVID-19 will affect your career in the long run? Yes, it would be
naïve not to think so; The economy is currently at a stand-still and will take some time to
recover, which affects every profession, including the legal profession.

Joshua Bassingthwaighte
How has being a top student helped you so
far? My academic achievements have assisted me
financially through bursaries, enabling me to pay for
my study expenses. 
What are you doing this year? I decided to con-
tinue studying and am currently completing a Mas-
ter's degree in International Trade Law at the NWU,
Potchefstroom.
Where do you see yourself in five years? I
hope to be a successful lawyer, with a good track
record, at a reputable law firm.
What would your career choice have been

had you not been able to study law? My other field of interest is engineering, specif-
ically mechanical or mechatronic engineering.
What are you reading at the moment? My LLM studies keep me busy reading legal
literature on international trade, but I'm also reading Heaven by Randy Alcorn.
Do you think COVID-19 will affect your career in the long run? I think COVID-19
will change the legal field dramatically; apart from increased litigation, it will help digitise
the legal profession.

Leandri Notnagel
How has being a top student helped you so
far?  Legal firms want hard-working Candidate At-
torneys; good marks prove that and give you a
head start.
What are you doing this year? I am currently
serving my articles at Hannatjie van der Merwe At-
torneys in Potchefstroom.
Where do you see yourself in five years?
Working towards being a partner at my law firm or
running one of our branches.
What would your career choice have been
had you not been able to study law? Education: I had wonderful teachers and I
would like to pay it forward and help children find their purpose in life.
What are you reading at the moment? I am currently reading Deon Meyer's Prooi.
Do you think COVID-19 will affect your career in the long run? It will have a positive ef-
fect as we need to find solutions in difficult circumstances for never-before-seen legal problems.

Marcelle Posthumus
How has being a top student helped you so far? Working hard at University cre-
ated the foundation and skills which one doesn’t always have the opportunity to acquire
as a candidate attorney. 
What are you doing this year? I am currently
completing my two years practical vocational train-
ing at Otto Krause Attorneys in Roodepoort.
Where do you see yourself in five years? I as-
pire to be an admitted practising attorney at the
law firm where I am currently employed.
What would your career choice have been
had you not been able to study law? I consid-
ered qualifying as an accountant and I initially stud-
ied towards a BCom Law degree.
What are you reading at the moment? A ro-
mantic novel. I enjoy reading them as it helps me to
relax and escape reality. 
Do you think COVID-19 will affect your career in the long run? Yes, positively as
well as negatively in the way we treat our clients, interact with our colleagues and ap-
proach the law in general.

Lian Smith
How has being a top student helped you so
far? Being a "top student" is an absolute personal
exercise. It has helped me hone my self-discipline
and work ethic.
What are you doing this year? Right now I'm
engaged in my articles at Yammin & Hammond Inc.
in Bedfordview, focusing on commercial law.
Where do you see yourself in five years? Five
years from now, I aim to be practising as an advo-
cate within the Johannesburg area.
What would your career choice have been
had you not been able to study law? If not for

Lady Law, I would've been a filmmaker.
What are you reading at the moment? 
The ingredients on the back of my shampoo bottle... It's a long list.
Do you think COVID-19 will affect your career in the long run? The Corona Pan-
demic is definitely set to alter court operations. It has brought about an opportune accel-
eration in the move from paper-based proceedings towards electronic mediums. 

University of 
Pretoria

Bianca Balt
How has being a top student helped you so
far?
It has taught me that knowledge will serve you well
throughout life and made me realise how much I
still want and have to learn. 
What are you doing this year? 
I am doing my practical vocational training, work-
ing in both the Trade Mark Enforcement and Prose-
cution departments at Spoor & Fisher.

Nellis Barnard

Joshua Bassingthwaighte

Leandri Notnagel

Marcelle Posthumus

Lian Smith

Bianca Balt
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Where do you see yourself in five years? I see myself practising successfully in the
broader context of Intellectual Property Law.
What would your career choice have been had you not been able to study
law? I would have gone into medicine.
What are you reading at the moment? The Lifeboat by Charlotte Rogan
Do you think COVID-19 will affect your career in the long run? Yes, COVID-19
will have long-lasting, game-changing ramifications for all careers, including mine. 

Roberto Barreiro
How has being a top student helped you so
far? It has given me a sense of belief in my abili-
ties and the value of working hard.
What are you doing this year? I started my arti-
cles in January at intellectual property firm Kisch IP.
Where do you see yourself in five years? I
see myself within a law firm as a Trade Mark attor-
ney.
What would your career choice have been
had you not been able to study law? I'm pas-
sionate about sport so most probably sports jour-
nalism.
What are you reading at the moment? The President’s Keepers by Jacques Pauw. I
do recommend a podcast called 'Making SMEs Matter' hosted by Marnus Broodryk. 
Do you think COVID-19 will affect your career in the long run? I foresee remote
working becoming more prevalent than ever before. It's difficult to determine with cer-
tainty how it will affect my career.

Malachizodok Mpolokeng
How has being a top student helped you so
far? It has taught me the importance of passion,
commitment and a strong work ethic. It has given
me access to numerous opportunities, including arti-
cles at one of the top law firms in the country. 
What are you doing this year? I am serving arti-
cles at Werksmans Attorneys in the firm’s Insolvency,
Business Rescue & Restructuring practice. 
Where do you see yourself in five years? I see
myself practicing as an attorney at Werksmans. 
What would your career choice have been
had you not been able to study law? I have al-

ways loved cars, especially BMWs, I would have pursued a career in automotive design or
engineering. 
What are you reading at the moment? Most of my reading consists of business
newspaper articles covering global and national responses to the economic crisis trig-
gered by COVID-19. 
Do you think COVID-19 will affect your career in the long run? It has had a dev-
astating global impact that will result in tough economic conditions in South Africa, now
and in the future. Much of legal practice, in the months and years ahead, will centre on is-
sues stemming from this. 

Lucinda Strydom
How has being a top student helped you so far? It is well known that the law is
extremely competitive; being a top student, I was exposed to different opportunities and
obtained a position as a candidate attorney more easily.  
What are you doing this year? I am a candidate attorney at Haasbroek and Boezaart
Inc. in Pretoria.

Where do you see yourself in five years? I see
myself being an established legal practitioner, no-
tary public and a conveyancer.
What would your career choice have been
had you not been able to study law? I would
have wanted to become an accountant.
What are you reading at the moment? I am
currently focusing on reading more in the field of
law I wish to practise. 
Do you think COVID-19 will affect your ca-
reer in the long run? I believe that if COVID-19 is
used as an opportunity for reassessment and transi-
tion, the pandemic will not negatively impact on
law firms in the long run.

Roxanne Westphal
How has being a top student helped you so
far? It has opened many doors, and provided me
with opportunities that I would not have obtained
had I not put in the hard work. 
What are you doing this year? I am doing my
articles at Kruger & Co Incorporated Attorneys in
Pretoria. 
Where do you see yourself in five years? I see
myself as a practising attorney, but would like to
have completed my LLM as well. 
What would your career choice have been had you not been able to study
law? I would have gone into criminology. 
What are you reading at the moment? I am reading The Guardians by John Grisham. 
Do you think COVID-19 will affect your career in the long run? Yes, I do believe
so. Job opportunities may lessen as a result of the economy. However, this has forced and
will continue to force the legal field to shift to a digital system, and will change the way
we think and work. 

Rhodes University

Jeremy de Beer  
How has being a top student helped
you so far? It has opened a world of op-
portunities; the work ethic required to be

a top student prepared me for working in a big law
firm.
What are you doing this year? I am articled to
ENSafrica in Cape Town where I am specialising in
competition law.
Where do you see yourself in five years? I see
myself working at a big law firm, or potentially at
the Bar, either in South Africa or abroad. 
What would your career choice have been
had you not been able to study law? I briefly
considered teaching but in hindsight I would proba-
bly do something IT-related as I am very interested
in issues pertaining to data privacy.

What are you reading at the moment? I am re-reading The Lord of the Rings by J. R.
R. Tolkien – one of my all-time favourites. I plan to read something by Simon Sinek next.

Roberto Barreiro

Malachizodok Mpolokeng

Lucinda Strydom

Roxanne Westphal

Jeremy de Beer  
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Do you think COVID-19 will affect your career in the long run? No, I think that
this epidemic has forced us to challenge conventional ideas such as working from the of-
fice, but I do not think it will affect my career.

Siphosetu Matebese
How has being a top student helped you so
far? I have found new ways to maximise my time,
to not give in but deliver under pressure in the
workplace. 
What are you doing this year? At the beginning
of 2020 I started serving my articles at ENSafrica in
Cape Town; in the Banking and Finance Depart-
ment.
Where do you see yourself in five years? Five
years from now, I see myself having been admitted
as an attorney, still in practice, with more academic qualifications. 
What would your career choice have been had you not been able to study
law? As a foodie or food'splorer/lover, I would have gone to a culinary school and be-
come a private chef.
What are you reading at the moment? The 5 AM Club: Own Your Morning. Elevate
Your Life by my favourite author, Robin S. Sharma.
Do you think COVID-19 will affect your career in the long run? Yes, especially
with learning being remote. I am grateful to be able to produce and deliver in these un-
precedented circumstances. 

Christopher Stroud
How has being a top student helped you so
far? Working hard as a student equips you with
the ability to manage challenging novel tasks expe-
diently and effectively. Employers love this. 
What are you doing this year? Candidate attor-
ney at Pieterse TRM Erasmus Tax Attorneys – an ex-
citing boutique law firm specialising in tax planning
and dispute resolution.
Where do you see yourself in five years? I will
have completed an MComm (Tax), and I’ll be climb-
ing the ranks at Pieterse TRM Erasmus. 
What would your career choice have been had you not been able to study
law? I would probably have pursued a career in academia (English literature or music
theory), alternatively a career in epidemiology. 
What are you reading at the moment? Sapiens by Yval Noah Harari and Confronting
the Corrupt by Paul Hoffman, SC. 
Do you think COVID-19 will affect your career in the long run? No. Our firm’s ex-

cellent and dynamic leadership has allowed us to
continue remotely, servicing clients at the same
standard. 

Micaela Pather 
How has being a top student helped you so
far? It has definitely motivated me to continue to
work hard to reach my new goals, and hopefully in-
spire other young women to do the same. 
What are you doing this year? I am currently
doing my PVT at Webber Wentzel in Johannesburg.
In my first rotation, working for Dario Milo in his
Media law team. 

Where do you see yourself in five years? I love the law, and would really enjoy prac-
tising law in the near future. However, life is full of opportunities and I would prefer not to
box myself in, career-wise. 
What would your career choice have been had you not been able to study
law? Without a doubt, a career in the film industry. I took a short film course during my
law studies and thoroughly enjoyed it. 
What are you reading at the moment? Currently re-reading one of my favourite
plays, Waiting for Godot by Samuel Beckett. 
Do you think COVID-19 will affect your career in the long run? Yes, retention
rates might lower considering the financial implications of COVID-19. This might change
the course of my career but I'm optimistic about what the future holds nevertheless. 

Stellenbosch University 

Ferdinand Botha
How has being a
top student helped
you so far? It has
certainly opened

some exciting doors. I have received offers for post-
graduate study at Oxford and Cambridge.
What are you doing this year? I am currently a
research assistant at the Max Planck Institute for
Comparative and International Private Law in Ham-
burg, Germany. 
Where do you see yourself in five years?
Hopefully at the Bar.
What would your career choice have been had you not been able to study
law? I would have pursued an academic career in philosophy.
What are you reading at the moment? The Dark Forest by Cixin Liu.
Do you think COVID-19 will affect your career in the long run? Quite possibly,
but it is impossible to say at this stage.

Matthew James
How has being a top student helped you so
far? It has given me access to multiple opportuni-
ties I otherwise would not have had (interviews,
Master’s courses etc). 
What are you doing this year? This year I’ll be
doing a banking graduate program as an analyst at
either HSBC or Barclays in London.
Where do you see yourself in five years? Ide-
ally, I would like to start and run my own venture
capital business in the coming years.
What would your career choice have been
had you not been able to study law? I would have gone into accounting or finance.
However, I’m ironically in finance now anyway.  
What are you reading at the moment? The 7 Habits of Highly Effective People by
Stephen R Covey, it is a brilliant read and I highly recommend it. 
Do you think COVID-19 will affect your career in the long run? Yes and no. It will
change the way work is conducted globally but it shouldn’t affect the long term. 

Liesl Rabie
How has being a top student helped you so far? Being a top student helped me
stay diligent and has increased my optimism for a valuable future career.

Siphosetu Matebese
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What are you doing this year? I am currently
at the University of Stellenbosch where I am
studying BAcc Honours. 
Where do you see yourself in five years? I
hope to be a qualified chartered accountant
where I will be making a large impact in the
world of business.
What would your career choice have been
had you not been able to study law? I would
have studied BAcc and followed the path of a
chartered accountant without the desirable addi-
tional legal knowledge.
What are you reading at the moment? I am
currently reading Factfulness by Hans Rosling.
Do you think COVID-19 will affect your career in the long run? I am studying;
the possibility exists that it may lengthen my studies. Also, I aspire to become a char-
tered accountant. The economic toll of the virus could affect many businesses, where
the impact will be seen in future audits.

Stefano De Villiers Filippi
How has being a top student helped you so
far? It has enabled me to obtain a job with a top
firm of my choice.
What are you doing this year? I am currently
studying BAccounting Honours at the University
of Stellenbosch, which is possible because I stud-
ied BAccLLB.
Where do you see yourself in five years? I
will most probably still be in one of the top ac-
counting firms, but hopefully working in Europe.
What would your career choice have been
had you not been able to study law? I would

have loved to be a professional sportsman playing either cricket or golf.
What are you reading at the moment? I am reading King and Maxwell written by
David Baldacci.
Do you think COVID-19 will affect your career in the long run? I don’t think
there will be any significant impact on my career, especially after the pandemic comes

to an end.

University of the
Western Cape 

Nicole Amy Bouah
How has being a top student

helped you so far? It has encouraged me to
stay disciplined, motivated and confident in my
own academic abilities and personal life. 
What are you doing this year? I am pursuing
my LLM at UWC in the fields of International Fam-
ily Law and Children’s Rights.
Where do you see yourself in five years? I
would like to have completed my articles and re-
turned to university to complete a doctorate de-
gree.
What would your career choice have been

had you not been able to study law? I would have studied to be a teacher be-
cause I love learning and helping others reach their academic goals.
What are you reading at the moment? I am reading a World War II spy novel –
Charlotte Gray by Sebastian Faulks. 
Do you think COVID-19 will affect your career in the long run? No, I do not
believe so. However, it may propel law into the
digital age.

Charles Britz
How has being a top student helped you so
far? Apart from exposing me to opportunities, it
has taught me the importance of being inten-
tional, grounded, and persistent with my goals. 
What are you doing this year? I am a first year
candidate attorney at Cliffe Dekker Hofmeyr in Jo-
hannesburg. 
Where do you see yourself in five years? I
anticipate being in a law firm but also contribut-
ing to academia. Entrepreneurship and philan-
thropy will be at the forefront of my endeavours. 
What would your career choice have been had you not been able to study
law? I have always been fond of architecture and photography. I would probably
have immersed myself in the creative space through those. 
What are you reading at the moment? The Art of the Good Life by Rolf Dobelli.
Do you think COVID-19 will affect your career in the long run? Indirectly. It is
crucial that the legal field adapts to the techno-
logical age to achieve more efficient, sustainable
and productive ways of working. Lessons learned
from the pandemic have been invaluable.

Tammeron de Wit
How has being a top student helped you so
far? The legal industry is very cut-throat and com-
petitive; being a top student has helped me secure
interviews at firms.
What are you doing this year? I’m a candidate
attorney at Bluett Maasdorp Attorneys in Cape
Town, for the next two years.
Where do you see yourself in five years? I’ve
always loved academia, and wasn’t sure that practice was for me, but in the last four
months I’ve learnt so much that I know for certain this is where I want to be.
What would your career choice have been had you not been able to study
law? I think I would have been a teacher. I love learning, and you are able to impart
knowledge to others.
What are you reading at the moment? I’m
reading Getting to Yes by Roger Fisher and
William Ury.
Do you think COVID-19 will affect your ca-
reer in the long run? I think it has emphasised
the need for the legal industry to have a more
modernised approach.

Luciano Heneke
How has being a top student helped you so
far? Being a top student has helped me land a
Graduate Lecturing Assistant (GLA) position in

Liesl Rabie

Stefano De Villiers Filippi

Nicole Amy Bouah

Charles Britz

Tammeron de Wit

Luciano Heneke
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corporate law, as well as articles of clerkship at ENSafrica. 
What are you doing this year? I am studying towards my LL.M in Corporate Law
at the University of the Western Cape and I am also a GLA at the university. 
Where do you see yourself in five years? I am commencing my articles of clerk-
ship at ENSafrica in 2021. In five years I see myself as a Senior Associate at ENSafrica.
What would your career choice have been had you not been able to study
law? My career choice would have been that of a Chartered Financial Analyst. This
career is still an option as I completed my BCom Law degree, majoring in finance and
investments.
What are you reading at the moment? The
majority of my reading is related to my disserta-
tion which is based on the Solvency and Liquidity
test.
Do you think COVID-19 will affect your ca-
reer in the long run? Yes, the effects of this
pandemic will be felt for years to come. 

Tyrone Leslie Roode
How has being a top student helped you so
far? It has made my CV more appealing to em-
ployers and clients.

What are you doing this year? I am doing my articles at ENSafrica.
Where do you see yourself in five years? I see myself contributing to the
radical advancement of law insofar as the fourth industrial revolution is con-
cerned. 
What would your career choice have been had you not been able to
study law? I probably would have pursued a career in performing arts.
What are you reading at the moment? Foresight by John Sanei. 
Do you think COVID-19 will affect your career in the long run? Yes, I be-
lieve it will contribute to the digitisation of law in many respects.

University of the 
Witwatersrand 

Christopher De Sousa
How has being a top student helped you so
far? My results provided me with articles for 2021
and a job with a mining company in the interim. 
What are you doing this year? I commence with

articles next year. For experience, this year, I am a legal intern for a mining
company.Tyrone Leslie Roode
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Where do you see yourself in 5 years? I
hope to be an Associate at a firm. Ideally, I
would have obtained an LLM in Taxation as
well.
What would your career choice have
been had you not been able to study
law? I would have loved to be in corporate fi-
nance and investment; most likely working at
an investment firm. 
What are you reading at the moment?
Due to COVID-19 I am reading constantly. I
am concurrently reading Gone with the Wind
by Margaret Mitchell and The Silmarillion by J.
R. R. Tolkien.
Do you think COVID-19 will affect your career in the long run? The eco-
nomic landscape will change. There will be greater localisation of manufacturing
and business closures which will keep practitioners occupied.

Erin Hickey
How has being a top student helped you so far? It has been self-validating.
Additionally, being a top student is beneficial when applying for articles. 
What are you doing this year? I am doing my articles at Bowman Gilfillan

and loving it! 
Where do you see yourself in five years?
In five years I see myself happily working for a
law firm.
What would your career choice have
been had you not been able to study
law? Palaeontology, but I discovered, through
studying Archaeology, that I don’t like digging
through dirt for hours. Therefore, Forensic
Pathology.
What are you reading at the moment?
Re-reading Christine by Stephen King.
Do you think COVID-19 will affect your
career in the long run? Currently no. How-

ever, it depends on the ultimate global effect which, at the time of writing, can-
not be quantified.

Zeenat Emmamally
How has being a top student helped you so far? My results have opened
up bursary opportunities, so the cost of my postgraduate studies has been cov-
ered in full. 
What are you doing this year? I am com-
pleting an LLM in Human Rights Advocacy and
Litigation at the University of the Witwater-
srand. 
Where do you see yourself in five years? I
hope to be in the social justice sector, and
working at a law clinic or human rights organi-
sation.
What would your career choice have been
had you not been able to study law? I
would have loved to lecture English literature,
with a focus on the Romantic era.

What are you reading at the moment? I could never focus on just one book!
I am currently reading Steppenwolf, The Goldfinch, and Black Beauty. 
Do you think COVID-19 will affect your career in the long run? Yes. The
pandemic will cause human rights violations which I, as a social justice practi-
tioner, will need to deal with.

Orea Vidjak
How has being a top student helped you so far? Being top 5 helped me re-
ceive offers from prestigious law firms across South Africa and, therefore, I had a
variety of choices for articles. 
What are you doing this year? I am doing my articles at Biccari Bollo Mariano
Incorporated (BBM), a firm in Rosebank. 
Where do you see yourself in five years? So far, I have found that I much

prefer the academic aspect of law, as opposed
to the practical aspect. Based on this, in five
years I see myself back in academia.
What would your career choice have
been had you not been able to study
law? I have always had an interest in medi-
cine; both of my parents are doctors. Had I not
been able to study law, I would have pursued
medicine. 
What are you reading at the moment? I
am currently reading the world-renowned
book, The Secret by Rhonda Byrne, which has
encouraged me to approach this stressful year
of articles in a more positive manner. 

Do you think COVID-19 will affect your career in the long run? I believe
that there will be a silver lining in this pandemic; it will force attorneys to use
the internet to advance the legal profession.  

Ryan Hosking
How has being a top student helped you so far? Other than helping me get
a job, I have been well-prepared for articles. The choice of some of the more
challenging electives, tough at the time, has paid off. 
What are you doing this year? I am doing articles at Allen & Overy.
Where do you see yourself in five years? I have various ideas about where
I would like to be in five years. While I do
want to pursue further studies at some point,
I also see the benefit of building up work ex-
perience. 
What would your career choice have
been had you not been able to study
law? Most likely, a consultant or a position in
a development-oriented international organi-
sation.
What are you reading at the moment? I
am reading The Wolf of the Plains by Conn Ig-
gulden - a historical novel about the con-
quests of Genghis Khan.
Do you think COVID-19 will affect your
career in the long run? We transitioned from a working office presence to an
online presence in a matter of weeks; our capabilities have remained the same.
Many law firms may opt to do more online work in future - the pandemic has il-
lustrated that it is entirely possible. �

Erin Hickey

Ryan Hosking

Zeenat Emmamally

Orea Vidjak

Christopher De Sousa

 

 

 

 

  
 

 

    
    
  

    
     

 

         

           
s          
t           

         
         

W           
t           
s           
W          

        
         

i      

          
     

 
 



32 May 2020

NationalnewsNationalnews

Cape Town: Charissa Barden, Trusty
Malindisa, Khoro Makhesha, Kara

Meiring, Mbulelo Mango, (Dimakatso
Nchodu), Akhona Mgwaba, Kirsten Felix,
James Wewege, Simone Nel, Deepesh
Desai, Fatena Ali and Kamvelihle
Mangqishi.
Johannesburg: Akhona Mdunge,

Lindokuhle Ntuli, Jonathan Sive, Thato
Maruapula, Rethabile Mochela, Devon
Clarke, Tony Phillips, Mthokozisi Zungu
and Charles Britz,  Mmakgabo Makgabo,
Joshua Geldenhuys, Jessica van den Berg,
Kelebogile Selema, Arnold Saungweme,
Aubrey Mazibuko, Vaughn Rajah, Nicola
Stipinovich, Omolola Botsane, Ciara Quinn,
Nomathole Nhlapo and Paige Winfield.

Cliffe Dekker Hofmeyr 

Back row: Charissa Barden, Trusty Malindisa, Khoro Makhesha, Kara Meiring, Mbulelo Mango, Dimakatso Nchodu, Akhona Mgwaba and Kirsten Felix.
Front row: James Wewege, Simone Nel, Deepesh Desai, Fatena Ali and Kamvelihle Mangqishi.

Back row: Akhona Mdunge, Lindokuhle Ntuli, Jonathan Sive, Thato Maruapula and Rethabile Mochela. Second row: Devon Clarke, Tony Phillips,
Mthokozisi Zungu and Charles Britz. Third row: Mmakgabo Makgabo, Joshua Geldenhuys, Jessica van den Berg, Kelebogile Selema, Arnold

Saungweme and Aubrey Mazibuko. Front row: Vaughn Rajah, Nicola Stipinovich, Omolola Botsane, Ciara Quinn, Nomathole Nhlapo and Paige Winfield.

Pinsent Masons 

Yasteel BalgobindKirsten DempseyKim PhillipsChantel CarreiraAliyah Ince

Aliyah Ince, Chantel
Carreira, Kim Phillips,

Kirsten Dempsey and
Yasteel Balgobind.
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Lucy Stratton, Keketso Kgomosotho, Cameron Jeffrey, NothandoMthimkhulu, Thandolwethu Thabethe and Zareenah Rasool.

Baker McKenzie 

Neo
Itumeleng.

Maponya 

Cameron JeffreyLucy Stratton Keketso Kgomosotho

Zareenah RasoolNothando Mthimkhulu Thandolwethu Thabethe

Neo Itumeleng

Ryan Stanley,
Siyabonga Ndlovu. 

Livingston Leandy 

Ryan Stanley Siyabonga Ndlovu 

Herbert Smith Freehills 

Lauren Paxton Aobakwe Mametse Luke Smith 

Aobakwe Mametse, Luke Smith and
Lauren Paxton. 
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ENSafrica 

Mzamo
Danana.

Mzamo Danana

Rebecca Hill, Danielle Hertz, Tristan Meyer, Malachizodok Mpolokeng, Nyiko Mathebula, Thandeka Mashonganyika, Tebello Mosoeu, Mohini Karappian,
Alicia Lazarus, Dannielle Fiff, Neo Sewela, Thabisa Yantolo, Thomas Karberg, Jana Kotze, Chigo Mabila, Elzaan Haynes and Emma de Doncker.

Werksmans 

First row: Rebecca Hill, Danielle Hertz, Tristan Meyer, Malachizodok Mpolokeng and  Nyiko Mathebula. Back row: Thandeka Mashonganyika, Tebello Mosoeu, Mohini Karappian,
Alicia Lazarus, Dannielle Fiff, Neo Sewela, Thabisa Yantolo, Thomas Karberg, Jana Kotze, Chigo Mabila, Elzaan Haynes and Emma de Doncker.
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C allie-Jo Bouman;  Lesego Tefo; Erin Hickey; Tshepo Twala; Mbali Mnyandu; Nuria Govender; Chantay Jafta; Layla Kimmie; Alexia Kaplan; Kelly
Calvert-Evers; Sinenhlanhla Dlamini; Yolande Murphy, Bongi Maseko; Chikwubie Odimegwu; Kgabo Senyatsi; Christopher White; Daryn Byron;

Suhail Mohammad; James Barton-Bridges; Ridah Wouters; Ayesha Meera; Michael Cramer; Zamanguni Mazubane; Uma Patel; Calphania Ofeimun; 
Jaide Wyman; Lauren de Bruyn; Busani Mkhize; Sandile Mthombeni; Sibusiso Molteno; Federica Scalla; Andiswa Nyathi, Boitumelo Sediti; Phakamile
Vilakazi and Sarah Honey.

Bowmans 

First Row: Callie-Jo Bouman, Lesego Tefo, Erin Hickey, Tshepo Twala, Mbali Mnyandu, Nuria Govender, Chantay Jafta, Layla Kimmie, Alexia Kaplan; Kelly Calvert-Evers, Sinenhlanhla Dlamini and Yolande Murphy.
Second Row: Bongi Maseko, Chikwubie Odimegwu, Kgabo Senyatsi, Chrsitopher White, Daryn Byron, Suhail Mohammad, James Barton-Bridges, Ridah Wouters, Ayesha Meera and Michael Cramer. 

On the stairs: First Row: (Top to Bottom):  Zamanguni Mazubane, Uma Patel, Calphania Ofeimun, Jaide Wyman, Lauren de Bruyn, Busani Mkhize, Sandile Mthombeni, Sibusiso Molteno, Federica Scalla and 
Andiswa Nyathi. Second Row: (Top to Bottom): Boitumelo Sediti, Phakamile Vilakazi and Sarah Honey.

Bongani Mtotoba, Barr-Mary Tyzack, Colette Butler, Lungelo Mambo Mkhize, Obakeng  Phatshwane, Thulisile Cingo, Sinovuyo Makalima,
Jayna Chiba and Wesley Fletcher. 

Fasken 

Bongani Mtotoba, Barr-Mary Tyzack, Colette Butler, Lungelo Mambo Mkhize, Obakeng Phatshwane, Thulisile Cingo, Sinovuyo Makalima, Jayna Chiba and Wesley Fletcher.
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Jonathan Pond; Matthew Ilsley; Tsepo Kotoane; Sam Varrie; Liam Minné; Patrick Heron; Lesiba Legodi; Justin De Wet; James Baiko; JohanThiel; Sayo Akinbohun; Michael Msizi Mkhize; Muhammed Saleem Firrey; Maison Samuels; Emma Bleeker; Nazia Dinat; Carli van Staden; Jodi
Hardy; Shazelle Jeevaruthnam; Siyabonga Masuku; Gomolemo Tau; Nomaswazi Nxumalo; Tasmiayh Hoosen; Kiara Ghirao; Michelle Diers;
Analisa Ndebele; Bianca Viljoen; Ruby Van Zyl; Ramo Serumula; Thandekile Mbatha; Lehakoe Masedi; Nonhlanhla Payne; Heather Mudau;
Lebogang Maragelo; Itumeleng Chaba; Amaarah Mayet; Nontutuzelo Ntlati; Priya Naicker; Sidumisile Zikhali; Zaahid Laher; Avuyile Gasela;
Tsholofelo Mofokeng; Zipho Tile; Nonjabulo Mthembu; Micaela Pather; Daveraj Sauls; Muno Gwata and Lwazi Mthembu.

Webber Wentzel 

Back row: J onathan Pond, Matthew Ilsley, Tsepo Kotoane, Sam Varrie, Liam Minné, Patrick Heron, Lesiba Legodi, Justin De Wet, James Baiko, Johan Thiel, Sayo Akinbohun and Michael Msizi Mkhize. 
Third row: Muhammed Saleem Firrey, Maison Samuels, Emma Bleeker, Nazia Dinat, Carli van Staden, Jodi Hardy, Shazelle Jeevaruthnam, Siyabonga Masuku, Gomolemo Tau, Nomaswazi Nxumalo, Tasmiayh Hoosen,

Kiara Ghirao, Michelle Diers and Analisa Ndebele. Second row: Bianca Viljoen, Ruby Van Zyl, Ramo Serumula, Thandekile Mbatha, Lehakoe Masedi, Nonhlanhla Payne, Heather Mudau, Lebogang Maragelo, 
Itumeleng Chaba, Amaarah Mayet, Nontutuzelo Ntlati, Priya Naicker and Sidumisile Zikhali. Front row: Zaahid Laher, Avuyile Gasela, Tsholofelo Mofokeng, Zipho Tile, Nonjabulo Mthembu, Micaela Pather, Daveraj Sauls,

Muno Gwata and Lwazi Mthembu.

Nomathamsanqa Stock, Sheila Moagi, Kate Forster, Tiro Moticoe, Disebo Leokaoke, Clinton Mphahlele, Faatimah Essack, Yuri Tangur and
Musa Zimu

Lawtons Africa 

Nomathamsanqa Stock, Sheila Moagi, Kate Forster, Tiro Moticoe, Disebo Leokaoke, Clinton Mphahlele, Faatimah Essack, Yuri Tangur and Musa Zimu.
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One of these issues, which has
received much attention, is the
ranking of creditors’ claims or the
so-called “payment waterfall” in
business rescue proceedings. 
The judgment by the High

Court of the Gauteng Division,
Pretoria in the case of The South
African Property Owners Association v
Minister of Trade and Industry and
Others 2018 (2) SA 523 (GP) (29
November 2016) (SAPOA judg-
ment) has settled the ranking of
creditors who provide goods or
services post the commencement of
business rescue proceedings under
an agreement that was concluded
prior to the commencement of
these proceedings. 
In addition, the Supreme Court

of Appeal, in Diener N.O. v
Minister of Justice and Others 2018
(2) SA 399 (SCA), and the
Constitutional Court thereafter, in
the case of Diener N.O. v Minister
of Justice and Correctional Services
and Others 2019 (2) BCLR 214
(CC) (Diener judgments), had
regard to the ranking of business
rescue practitioners’ fees in an

instance where business rescue proceedings had been converted into liqui-
dation proceedings. By extrapolation, this judgment is equally important
on the ranking of creditors’ claims in instances where business rescue pro-
ceedings fail and where the liquidators may be faced with a significant bill
from the business rescue practitioner(s) for their fees. 

The SAPOA judgment
During November 2016, the Honourable Justice van der Westhuizen AJ
of the High Court, Gauteng Division, Pretoria handed down the SAPOA
judgment, wherein the applicant, the South African Property Owners
Association, sought a declaratory order that the rights of a landlord in
respect of rental and other services (such as electricity, water, sanitation
and sewerage charges and payments to other service providers disbursed
by the landlord) in respect of a property leased by a company in business
rescue, fell within the ambit of either post-commencement financing in
terms of s135(2) of the Companies Act or as costs arising out of the busi-
ness rescue proceedings in terms of s135(3) of the Companies Act. 
The relevant provisions of sections 135(2) and (3) of the Companies

Act provide that:
“135(2) During its business rescue proceedings, the company may obtain

financing other than as contemplated is subsection (1), and any
such financing –
…
(b) will be paid in the order of preference set out in subsection

(3)(b). 

135(3) After payment of the practitioner’s remuneration and expenses
referred to in section 143, and other claims arising out of the costs
of the business rescue proceedings, all claims contemplated –
…
(b) in subsection (2) will have preference in the order in which

they were incurred over all unsecured claims against the
company”

Van der Westhuizen AJ essentially held that:
“In my opinion, and applying the principles of interpretation, the

financing intended in subsection (2) of section 135 of the Act relates to
the obtaining of financing in order to assist in managing the company
out of its financial distress, hence the provision that any asset of the
company may be utilised to secure that financing to the extent that the
asset is not otherwise encumbered. It does not lean to an interpretation
that encompasses existing obligations, other than to company employ-
ees, of the company that are utilised to assist in managing the company
during the business rescue proceedings. Further in this regard, sections

The ranking of creditors’ claims – 
now settled law
N A T A S C H A  H A R D U T H  A N D  R O X A N N E  W E B S T E R

Since the introduction of the Companies Act (71 of
2008), and particularly Chapter 6 of the
Companies Act dealing with business rescue pro-

ceedings, there has been much legal debate on various
issues that have arisen as a result of business rescue.
These issues either stem from ambiguous provisions in
the Companies Act or the fact that the Companies Act
does not cater for every eventuality that may arise in
practice.
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133 and 136(2) of the Act mitigate
against such interpretation (own
emphasis added).
Van der Westhuizen AJ fur-

ther held that the costs relat-
ing to the lease agreement are
a direct result of the terms of
the lease agreement and
that those costs cannot
constitute post-com-
mencement financing or
costs classified as costs
occasioned by the business
rescue proceedings. If that
were the case, a lessor would
enjoy a preference over other
creditors which would defeat
the purpose or aim of the busi-
ness rescue proceedings. 
Accordingly, any costs or

liability that arise out of an
agreement that was concluded
prior to business rescue proceedings, and
which were  incurred during business rescue
proceedings, will not constitute “post-com-
mencement financing” or “costs arising out of the
costs of business rescue proceedings”. 
Such costs and/or liabilities, unless already secured,

will merely form the subject of an unsecured (concurrent)
claim against the company in business rescue and will not enjoy any pref-
erence above other creditors.

The Diener judgments
In this case, shortly after the applicant, Ludwig Wilhelm Diener, was
appointed as the business rescue practitioner of JD Bester Labour Brokers
CC, Diener instructed certain attorneys to institute an application in
terms of s141(2)(a) of the Companies Act to convert the business rescue
proceedings into liquidation proceedings on the basis that Diener was of
the view that the Company could not be rescued. 
An order for liquidation of the Company was granted. Diener sought a

preference for payment of his fees and submitted a claim to the joint liq-
uidators of the Company. Diener argued that the claim for remuneration
by a practitioner was not a concurrent claim but a special class of claim
created by s135 of the Act, that it enjoyed “a special and novel prefer-
ence” and that it granted the practitioner “security over all assets, even
above securities existing when the practitioner takes office”. 
Section 135(4) of the Companies Act provides that “[i]f business res-

cue proceedings are superseded by a liquidation order, the preference con-
ferred in terms of this section will remain in force, except to the extent of
any claims arising out of the costs of liquidation” (own emphasis).

The SCA held at:
“…[45] This leads me to the place of the preference created by s135(4)
in the broader scheme of the Insolvency Act. Section 135(4) con-

tains a strong indication when it pro-
vides that the claims that it deals with
rank after the costs of sequestration.
[46] Section 96 of the Insolvency

Act provides that the first call on the
free residue of an insolvent estate – that
‘portion of the estate which is not sub-

ject to any right of preference by
reason of any special mortgage,
legal hypothec, pledge or right of
retention’ – is in respect of funeral
expenses and death bed expenses
of the insolvent and his or her fam-
ily. This is followed, in s97, by the
costs of sequestration.
… 
[49] For these reasons, I conclude
that s135(4) and s143(5), whether
taken individually or in tandem,
do not create the ‘super-prefer-

ence’ contended for on behalf of
Diener. Section 135(4) provides to the
BRP, after the conversion of business
rescue proceedings into liquidation
proceedings, no more than a prefer-
ence in respect of his or her remunera-
tion to claim against the free residue

after the costs of liquidation but before
claims of employees for post-commencement

wages, of those who have provided other post-commencement
finance, whether those claims were secured or not, and of any other
unsecured creditors” (own emphasis).

The Constitutional Court concluded at paragraph 71 that there is no
“…basis on which to interfere with the order of the Supreme Court of
Appeal”.
As a consequence, in a liquidation, the following ranking should be

applied:
1 Proceeds from the sale of the Encumbered Assets – 
1.1 Section 89 of the Insolvency Act 24 of 1936 – Payment of the

cost of maintaining, conserving, and realising any property. In
this regard, the realisation costs include, in terms of this section,
“[t]he trustee’s remuneration in respect of any such property and
a proportionate share of the costs incurred by the trustee in giv-
ing security for his proper administration of the estate, calculated
on the proceeds of the sale of the property, a proportionate share
of the Master’s fees, and if the property is immovable, any [prop-
erty] tax [and penalties thereon]”;

1.2 Section 95(1) of the Insolvency Act – Payment of secured creditors. 
2 Proceeds from the sale of the Unencumbered Assets – 
2.1 Section 97 of the Insolvency Act, read with s135(4) of

Companies Act – Payment of the costs of liquidation;
2.2 Section 135(3) and (4) of the Companies Act, read with the

Diener Judgments:

CompanylawCompanylaw



May 2020 39

2.2.1 Payment of the business rescue practitioner’s remuneration
and expenses, and other claims arising out of the costs of
the business rescue;

2.2.2 Payment of any remuneration, reimbursement for expenses
or other amount of money relating to employment that
becomes due and payable by a company to an employee
during the company’s business rescue proceedings
(s135(1)); and

2.2.3 Payment of unsecured post-commencement financiers
(s135(2));

2.3 Section 98 of the Insolvency Act – Payment of the costs of exe-
cution;

2.4 Section 98A of the Insolvency Act – Payment of salaries or
wages of former employees of the company, subject to the limits
described in this section. It is worth pointing out that this sec-
tion would only become applicable if salaries and wages became
payable prior to the commencement of business rescue proceed-
ings, failing which it will fall under s135(3), as described afore-
said;

2.5 Section 99 of the Insolvency Act – Payment of statutory obliga-
tions, e.g Workmen’s Compensation, Taxes, UIF, etc.;

2.6 Section 101 of the Insolvency Act – Payment of taxes on persons
or the incomes or profits of persons per any Act of Parliament;

2.7 Section 102 of the Insolvency Act – Payment of unperfected
General Notarial Bonds; and

2.8 Section 103 of the Insolvency Act, read with South African
Property Owners Association v Minister of Trade and Industry and

Others 2018 (2) SA 523 (GP) – Payment of concurrent creditors,
including those concurrent creditors who provide services and
supply goods after the commencement of business rescue pro-
ceedings under an agreement that was concluded prior to the
commencement of business rescue proceedings and from whom
the company did not “obtain financing” in terms of s135(2) of
the Companies Act. 

The SAPOA and Diener judgments clarify the following: 
1. Any costs and/or liability incurred by a creditor during business rescue
pursuant to an agreement concluded prior to business rescue will sim-
ply be a concurrent claim during business rescue. Such a creditor will
not enjoy any preference as set out in s135 of the Companies Act
unless the creditor concludes a new agreement (makes application) or
concludes an addendum to its current agreement which provides that
any services provided during business rescue will enjoy a preference
during business rescue. Business rescue practitioners will only enter
into such arrangements if they are of the view that the contract and
the service provided by the creditor is essential to the successful rescue
of the company; and

2. Claims under s135 of the Companies Act will have to be proved like
any other claim in terms of s44 of the Insolvency Act, and will not
enjoy any preference over secured claims in liquidation. However, such
claims will rank after the costs of liquidation but before other preferent
creditors and concurrent creditors. �

Harduth is a Director and Webster a Senior Associate with Werksmans.
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Various articles have been written in which alternatives to liquidation
have been dealt with ad nauseam. This article deals with the November
2019 Supreme Court of Appeal (SCA) judgment, Murray and Others
NNO v African Global Holdings (Pty) Ltd and Others (the Murray case)
which should be seen as a warning to any board or shareholder of a com-
pany when determining whether liquidation is the correct path. 
The Murray case involved a group of companies formerly known as

the Bosasa Group (Group) of which the first respondent, Global Africa
Holdings (Pty) Ltd, was the holding company. 
As a result of sensational evidence brought forward during the Zondo

Commission, various banking facilities were withdrawn from African
Global Operations (Pty) Ltd (Operations), the wholly-owned subsidiary of
Holdings, and the company performing treasury functions with regard to
receipt of payments and payment of debts incurred by the various operat-
ing companies in the Group. The withdrawal was precipitated by the fact
that the banks, First National Bank and ABSA Bank, were concerned
about the possible reputational damage to their respective brands, should
they continue to be associated with the Group. The Group attempted to
find another bank that would provide it with banking facilities but was
unable to do so. This led the Group to consult with a leading business res-
cue practitioner. However, nothing came of that because the practitioner
was unable to assure them that he would be able to secure the banking
facilities needed to enable the Group to continue its business.
The Group then consulted an attorney who advised that the only possi-

ble course of action was to place Operations and its subsidiaries in voluntary

Be careful what you wish for
K E R R I  W I L S O N  A N D  N A T A L I E  H A R T E N

The scale of the COVID-19 pandemic has led to
many businesses facing severe financial diffi-
culties, with boards and shareholders finding

themselves in the unfortunate position of having to
decide whether to place their companies into liquidation.
It goes without saying that this decision is not something
to be taken lightly, nor one to be taken in haste. 
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winding-up. At a meeting of all the
directors of Holdings and Operations
on 12 February 2019, resolutions
were signed by the directors of
Holdings in the case of Operations,
and the directors of Operations in
the case of the subsidiaries, placing
Operations and the subsidiaries in a
creditors’ voluntary winding-up. 
On 14 February 2019, the reso-

lutions were filed with the
Companies and Intellectual
Property Commission (CIPC). On
the same day, the Deputy Master of
the High Court in Pretoria appointed
Messrs Murray – nominated by
FirstRand Bank, together with its
Wesbank Division, and the South
African Revenue Service, which
was investigating the tax affairs of
Operations, and Lutchman – nomi-
nated by the Group, as the provi-
sional liquidators of all eleven of
the Group’s companies. In addition,
Ms Oosthuizen was appointed as a
provisional liquidator shortly before
commencement of the proceedings.
In its judgment, the SCA

referred to the fact that the proceed-
ings appeared to have been caused
by the vigorous way in which Mr
Murray went about his business as
provisional liquidator. On 21 February 2019 he arrived at the Group’s head-
quarters in Mogale City accompanied by security guards and, over the next
two days,  took control of the premises and the businesses and excluded the
staff and directors. In the meantime, on 19 February 2019 Holdings had
consulted new attorneys with a view to obtaining advice on its position as a
creditor of the companies in voluntary winding-up. On 26 February 2019
they were advised that the process of voluntary winding-up was defective.
Notwithstanding the fact that Messrs Murray and Lutchman had been

appointed as joint liquidators, a complaint was only levelled against Mr
Murray. Following the rejection of the demand that Mr Murray cease to
exercise his statutory powers and relinquish control of Operations and the
other companies to its directors, the Group commenced the proceedings
on 4 March 2019 before the Gauteng Division of the High Court,
Johannesburg as a matter of extreme urgency.
They sought orders to have the resolutions which they had passed for

voluntary winding-up declared ‘null and void and of no force and effect’
from inception. Consequent to that, they sought an order that the
appointment of the liquidators was likewise ‘null and void and of no force
and effect’, and to compel the liquidators to restore control of the compa-
nies to their directors. They asked that the liquidators be ordered to pay
the costs of the application in their personal capacities, whether or not
they opposed the application.

Despite the protestations of the liquidators, the case was argued before
Ameer AJ on 13 March 2019, nine days after it was launched. The fol-
lowing day judgment was delivered granting Holdings the relief it had
sought and ordering the liquidators to pay the costs of the proceedings in
their personal capacity. 

Issues decided in the Appeal
Were the resolutions taken in terms of the correct Companies Act?
The resolutions placing the Group under a creditors’ voluntary winding-
up were taken in terms of s351 of the Companies Act, 1973 (the Old
Act), which deals with the winding up of companies. As the Companies
Act, 2008 (the New Act) contains no provisions dealing with the wind-
ing-up of insolvent companies, s343 of the Old Act provides for the
winding up of an insolvent company either by way of a court application
or voluntarily, by way of creditors’ or members’ voluntary winding up.
Holdings’ primary case was that Operations, and all the subsidiaries,

were solvent companies and thus could not be voluntarily wound up in
terms of the Old Act, contending that the resolutions were null and void
from inception and that none of the companies had been validly wound
up. It followed, so they argued, that the appointment of the liquidators
was null and void from inception and should be set aside, and the compa-
nies restored to their directors.

Were the Companies solvent?
Holdings was required to show that the companies were solvent at the
time of their voluntary winding-up. If they were not, then the 2008 Act
was inapplicable and its primary and secondary cases were both bad.
In terms of the SCA case of Boschpoort Ondernemings (Pty) Ltd v

ABSA Bank Ltd (936/2012) [2013] ZASCA 173; [2014] 1 All SA 507
(SCA); 2014 (2) SA 518 (SCA) (28 November 2013), a solvent company
for the purposes of the New Act is a company that is commercially sol-
vent. As such, a commercially insolvent company would be subject to the
provisions of the Old Act.
A company is commercially insolvent when it is unable to meet cur-

rent demands on it, or its day-to-day liabilities in the ordinary course of
business. The test is, therefore, not whether the company’s liabilities
exceed its assets, for a company can be at the same time commercially
insolvent and factually solvent, even wealthy.
The SCA raised the fact that the board had recognised that the with-

drawal of finance facilities was fatal to the continued business operations
of the Group. In fact, it was alleged that once the finance facilities were
withdrawn, the Group would not be able to pay its bills nor receive pay-
ment of amounts due to them. Counsel’s argument on behalf of Holdings
was that the moment of inability of the Group to pay its debts had not
yet arrived when the resolutions placing the companies in voluntary
winding-up were passed and, as such, the companies were not insolvent.
The court found that the argument about timing misrepresented the
nature of commercial insolvency. Determining commercial insolvency
requires an examination of the financial position of the company at pres-
ent and in the immediate future to determine whether it will be able, in
the ordinary course, to pay its debts – existing as well as contingent and
prospective – and continue trading.
By their own own allegations made, the Group would not be able to pay

its debts and continue trading. As such, the appeal was upheld with costs and

Wilson 

Harten
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the proceedings instituted out of the high court were dismissed with costs.
Liquidations are final. Once a company is placed into liquidation, and

ultimately into the hands of a liquidator, the end is nigh. Liquidators are
required to protect the interests of a company, its creditors and liquidators.

When a board commits to liquidation it accepts the fact that the “reins” will
ultimately be handed over to the liquidator, and there is no turning back. �

Wilson is a Partner and Harten a Senior Associate with Falcon & Hume.

COVID-19 has gripped the globe in ways no business leader, world organisa-
tion or government could have anticipated. With a receding economy in
South Africa, companies have barely kept their proverbial heads above sol-
vency waters but there is no way the country could have commercially pre-
pared itself for crisis. The sad truth is that many businesses do not have con-
tingency plans in place to deal effectively with a crisis of this scale. Strenuous
short term demands on cash flow resulted in many companies being unable to
apply the archaic principle of capital maintenance. The shortfall in human
resources to maintain production, and the lower buying power of consumers,
has left many directors and business owners unprepared. However, for some
companies, there is a silver lining in the form of business rescue.
The national lockdown announced by President Ramaphosa on 23 March

may cause severe financial distress for many companies if a proper plan is not
put in place to enable them to restructure their affairs. Clog the revenue
pipeline, and a whole set of domino effects are set in motion for companies
which ordinarily would translate to liquidation. 
However, the Companies Act (71 of 2008) provides helpful tools for

directors; one of them is the application of the solvency and liquidity test.
Directors must be satisfied that the company will be able to pay its debts as
and when they become due and payable in the ordinary course of business.
This test must be applied more carefully and prudently, especially now. 
Although most major corporations will have no issues getting through this

pandemic, given their deep pockets, the same may not apply to companies
that rely on healthy sales, debtors honouring payment timelines and other
liquid assets which keep flowing for their corporate survival.
However, panic and chaos need not be the order of the day. Directors

have the power and tools at their disposal to rescue their businesses in these
troubled times. 
Enter business rescue proceedings.
Business rescue proceedings are aimed to facilitate the rehabilitation of a

company that is financially distressed by providing for the temporary supervi-

sion of the company. The company is
able to reorganise its affairs with the
assistance of an independent practi-
tioner with turnaround management
competencies. The major benefit of
business rescue proceedings is that
there is a temporary stay on the rights
of claimants to enforce any actions.
Directors are encouraged to consider
s129 of the Companies Act to pass a
resolution to commence business res-
cue if it is believed that the company
is financially distressed (i.e. that it will
not be able to pay its debts as and
when they become due and payable
in the ordinary course of business). 
Along the same lines, directors

must also be aware of s129(7) of the
Companies Act which provides:
“If a board of the company has

reasonable grounds to believe that the
company is financially distressed, but
the board has not adopted a resolu-
tion contemplated in this section, the
board must deliver a written notice to
each affected person, setting out the
criteria referred to in Section
128(1)(f) that are applicable to the
company, and its reasons for not
adopting a resolution contemplated in
this Section.”
Our economy needs to remain anchored in these testing times.

Companies must consider business rescue in order to keep South Africans
active in the labour market, and to continue to supplement our nation’s fiscus
through corporate and private taxes. All this will be impossible if companies
succumb to liquidation because they are unable to adjust to the changing
external environment. �

Cremen is a Director and De Bruyn is Associate Designate, Business
Restructuring, Rescue and Insolvency practice, Lawtons Africa. 

Companies will only survive by adjusting 
to the changing environments 
G A R E T H  C R E M E N  A N D  C R A I G  D E  B R U Y N   

Many may link the title of this article to the phi-
losophy as prescribed by Charles Darwin.
Adjusting to external pressures is something

that every company has to be aware of and flexible
about. What kind of corporate adjustments are necessi-
tated by the outbreak of this pandemic?

Cremen 

De Bruyn  
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C A R M E L  R I C K A R D

Most readers will have said, at some time in their lives, that they ‘love’
something – rather than someone. They might ‘love’ a friend’s new dress,
or the brinjal curry recipe they used last night for supper. They might
even ‘love’ a particular sports team or a plant in the garden. 
Very few, however, mean it in a deeply romantic sense. Unlike

Amanda Liberty, 35. When she says she ‘loves’ something, she really
means it.
She is one of a small number of people who identify as ‘objectum sexual’,

though she describes herself as an ‘objectophile’. Among her loves has
been the Statue of Liberty (she changed her surname from Whittaker to
Liberty during that ‘affair’) and, currently, a chandelier that is almost a
century old that she has named ‘Lumiere’. She is in an ‘open relationship’
with Lumiere, though there are wedding plans in the offing.
I would not have raised the subject of Amanda Liberty, let alone have

read anything about the matter myself, had it not been for the fact that
there exists an actual judgment that deals with her predilection.
It is a judgment of the UK’s Independent Press Standards

Organisation, Ipso. They received a complaint from Liberty in December
2019 and issued their reasoned decision last month.
Ipso investigates complaints under a number of headings: accuracy, pri-

vacy, harassment, intrusion into grief or shock, reporting suicide, children,

hospitals and discrimination to mention a few. It also lists a number of pos-
sible outcomes to cases that it investigates, for example: no breach after
investigation; not pursued; rejection; resolved directly with publication. 
The case was brought to Ipso by Liberty who complained that The Sun

had breached the discrimination provisions of the Editors’ Code of
Practice. This the newspaper had allegedly done in an article headed
‘Goops! It’s my highs & lows of 2019’. The article, published in mid-
December last year, was a satirical piece, a columnist’s annual ‘awards’
page, a round-up of ‘notable stories and events from 2019,’ said Ipso in its
judgment.
The article had put the spotlight on people or events that the writer

considered to be ‘hypocritical or worthy of derision’. It awarded a prize to
the ‘Eco-Hypocrite of the year (aka Hotly Contested Hot Air Award)’
and another entitled, ‘Nancy Doolally-o Award for Services to Delusion’.
A third award was made to Liberty: the ‘Dagenham Award (Two Stops

Past Barking)’. Liberty was both named and pictured as ‘having married a
chandelier-style light fitting’. The newspaper further said that Liberty was
an ‘objectum sexual’ and asked whether she was ‘Dim & Dimmer’.
Not content with publishing the story in the hard-copy version, The

Sun also placed it online in the same form, headlined, ‘My annual award
winners from Eco Hypocrite to Virtue Signaller of the Year’. 
Paragraph 4 of Ipso’s judgment reads as follows, ‘The complainant was

the woman named and pictured as having married a chandelier. She said
that her sexual orientation is an attraction to objects, described in an aca-
demic paper as “objectum sexual”. She said that by awarding her the
“Dagenham Award”, as a result of her relationship with a chandelier, as
well as positing whether she was “Dim & Dimmer”, the article was pejo-
rative to her sexual orientation in breach of Clause 12.’
This is a reference to a clause of that number in the editors’ code that

concerns prejudicial or pejorative reference to an individual’s race, colour,
religion, sex, gender identity, sexual orientation or to any physical or
mental illness or disability’.

Rickard 

The declared intention of a woman ultimately to
marry a vintage chandelier she bought online,
meanwhile enjoying an ‘open relationship’ with it

and other light fixtures that she is restoring, sounds like the
stuff of rags that no-one reading this journal would admit to
opening. But what if her obsession has provoked a judg-
ment? Does that change anything?
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In the view of the publication, however,
Clause 12 was not triggered by the disputed
article. ‘It said that it did not doubt that
(Liberty’s) attraction to chandeliers was
genuine, however it said that sexual ori-
entation in the context of Clause 12
covered people attracted to people
of the same sex, the opposite sex, or
both.’ It noted that this was also
the definition of sexual orientation
given in the Equality Act of 2010.
To illustrate the point, the publi-
cation said that Liberty ‘was not
legally able to marry the chande-
lier and it would not be legally
discriminatory to prevent such a
marriage. It was not aware of any
reputable definition of sexual orienta-
tion which included objectum sexual.’ In
its view, Clause 12 thus did not cover
attraction to objects.
Significantly, the publication

also noted that Liberty had
already put ‘extensive details’
of her ‘attraction to objects’
in the public domain via
previous interviews. ‘It
said that just as (she)
had exercised
her freedom
of expression
in speaking
about her then-
engagement to the chandelier, the colum-
nist was entitled to comment on it.’
Ipso made the following finding: 
It ‘recognised that (Liberty) found the article to be offensive and

upsetting.’
However, the committee was mindful that the Code ‘does not cover

issues of taste and offence; newspapers are free to publish information as
they see fit as long as the Editors’ Code is not otherwise breached.’
Ipso’s committee ‘took into account the Equality Act 2010 which

defines sexual orientation as a person’s sexual orientation towards persons

of the same sex, persons of the opposite
sex or persons of either sex.’

‘The committee considered
that Clause 12 provides protec-
tion to individuals in relation
to their sexual orientation
towards other persons and
not to objects. As such, the
complainant’s attraction to
an object did not fall with-
in the definition of sexual
orientation as provided by
Clause 12 and the terms of
Clause 12 were not
engaged.’
Ipso’s committee concluded:

‘The complaint was not upheld.’
And as to remedial action

required, the committee simply
wrote: N/A.
Liberty has not commented on the

outcome of her complaint to Ipso. But it
turns out that her relationship with
Lumiere is not the most unusual of
objectophile obsessions. In 2017, a
woman was reported to have ‘mar-
ried’ a train station for which she
had yearned for more than 36 years.
Eija-Riitta Berliner-Mauer, who
first used the phrase, ‘objectum
sexual’, was romantically attracted
to the Berlin Wall and said she
had married it. Erika LaBrie, mar-
ried the Eiffel Tower in 2007. 

An article in Psychology Today, 2013, says
that objectophilia is a new subject for psychological research,
with what its author says was the first serious research on the sub-
ject in 2010. �

Rickard is among the foremost of South African legal journalists; 
she is a regular columnist in without prejudice.

https://www.ipso.co.uk/rulings-and-resolution-statements/ruling/?id=09587-19
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Tales from the US of A . . .
US Supreme Court shuttered for disease outbreaks goes
back two centuries
When the US Supreme Court announced that its sitting of oral argu-
ments would be postponed, in keeping with public precautions, the
statement included some historical references going back 227 years.
In October 1918, the court postponed scheduled arguments in
response to the Spanish flu epidemic. Arguments were shortened in
August 1793 and August 1798 in response to yellow fever outbreaks.
The Spanish flu epidemic took 675 000 lives, and an estimated 50
million worldwide. One litigant, during the 1798 yellow fever out-
break, died of yellow fever before his case could be heard, because
court proceedings were postponed.  
Mark Walsh 19 March

Lawyer who let judge use his beach house reinstated
A Pennsylvania lawyer won reinstatement to practise after his sus-
pension for letting a County judge use his beach house in exchange
for the appointment of a favourable arbitrator. He had been suspended
for five years for giving “items of value” – including use of the
beach house – to the judge. The appointment of the favourable
arbitrator resulted in an award of about $1 million for his client.
The attorney acknowledged that the act was “the most egregious
error of my life” and he paid back $700 000 of the award which the
insurance company had agreed to pay. The judge was sentenced to
two and a half years in prison after he pleaded guilty to corrupt
receipt of a reward for official actions, and to filing a false tax return.
The attorney cooperated with the investigation, self-reported his
misconduct and said that he did not intend to open a fully-fledged
law practice. The disciplinary board accepted that he took full
responsibility for his misconduct, was remorseful and produced
many good character letters.
Debra Cassens Weiss March 17

Mistrial after coughing, ill lawyer tries telephone cross-
examination
A Manhattan judge declared a mistrial after an ill lawyer tried to
question a witness from a speakerphone in a courthouse conference
room and then acknowledged he couldn’t continue. The lawyer was
representing a doctor accused of sexually abusing a patient during a
massage. The lawyer called the trial judge from a courthouse confer-
ence room and said he had a fever and felt sick. He said he was alone
and was allowed to begin questioning the witness via the speaker-
phone. However, he had trouble hearing and struggled to speak suffi-
ciently loudly. He eventually had a coughing fit and abandoned the

cross-examination. The trial was abandoned
and the conference room was closed for
deep cleaning.
Debra Cassens Weiss March 17

Supreme Court allows remain-in-Mexico policy to continue
during challenge
The US Supreme Court has allowed the Trump administration to con-
tinue to require asylum seekers to remain in Mexico while their cases are
pending. The court stayed a ruling by a San Francisco-based appeals
court that would have prevented the policy from being used in California
and Arizona until the legal challenge was resolved. The administration
warned that stopping the policy would cause a “rush on the border” that
would “impose extraordinary burdens on the United States”. 
Debra Cassens Weiss March 11

US falls out of top 20 in Rule of Law Index
For the first time, the United States fell out of the top 20 countries
for adherence to the rule of law in an index compiled by the World
Justice Project – moving to number 21. Denmark had the best score,
followed by Norway and Finland. The index is based on eight factors:
constraints on government power, absence of corruption, open gov-
ernment, fundamental rights, order and security, regulatory enforce-
ment, civil justice, and criminal justice. The US had lower scores for
discrimination and accessibility issues. Overall, the project results
showed a steady erosion in accountable governance affecting democ-
racies and dictators.  Leading the declining countries were
Cameroon, Egypt, Venezuela and Cambodia.  
Debra Cassens Weiss March 12

Voice faker nearly cheats lawyer out of $9,000
A lawyer believed the crying man who called him for help was his
32-year-old son who claimed to have been in an accident. He said he
had injured a pregnant woman and was in jail. The lawyer said that it
was his son’s voice with the same cadence, using words that he would
use. After the scammer hung up, another call came in from someone
claiming to be a lawyer representing the son and instructing the
father to send $9 000 for bail.  Fortunately, before he sent the money,
the lawyer checked and found his son was at work.  Police said the
scammers were likely using burner phones that can’t be traced, and
used AI to impersonate his son’s voice. Scammers get information
they need from voicemail greetings, data breaches, websites and
social media. They use spoofed numbers to make it appear that the
calls are coming from the appropriate area in the country. A press



May 2020 45

release notes that researchers have used technological advances to
create a near-perfect voice clone with less than a five-second record-
ing of a person’s voice.
Debra Cassens Weiss March 10

In a pandemic…
Two state attorneys general, in Texas and Ohio, have told abortion
providers that abortions cannot be performed under state orders to
delay non-essential and elective surgeries. The Texan threatened
penalties of up to $1,000 or 180 days jail time, and warned that “all
appropriate measures” would be taken against those who violate the
ban.  Other states have taken the opposite stance.
Debra Cassens Weiss March 24

Traditional insanity defence isn’t constitutionally required
The US Supreme Court ruled that the due process clause does not
require states to offer a traditional insanity defence based on a defen-
dant’s inability to distinguish right from wrong.  In a 6-3 ruling
involving a Kansas death row inmate convicted of killing four family
members in 2009, it was held that there was nothing wrong with
Kansas law not recognising the traditional insanity defence, which
provides for acquittal when a mentally ill defendant is unable to dis-
tinguish right from wrong. A mentally ill defendant able to form the
intent to kill can be convicted. There is nothing in the common law
to override this limitation on constitutional grounds. It was found
that Kansas law takes account of mental health but not in the form
the defendant would have liked.  
Debra Cassens Weiss March 23

Law suits for contracting bias must show ‘but for’ causation
The US Supreme Court ruled that law suits alleging discrimination
in contracts have to show ‘but for’ causation. The case concerned a
black TV host and comedian who alleged the studio refused to carry
his programming and that discrimination was a motivating factor. He

argued that he only needed to show that discrimination was a moti-
vating factor in refusing to carry the programme. The court held that
a ‘but for’ causation standard is the default in lawsuits for legal injury.
Debra Cassens Weiss March 23

Lawyer who interrupted deposition 145 times to pay $1 000
and fees
A Louisiana lawyer who interrupted a deposition 145 times, and
made 106 objections, will have to pay for his conduct. He was
ordered to pay $1 000, along with attorney fees and costs associated
with a sanctions motion, and with a second deposition. He was repre-
senting a marine logistics company that sought a declaratory judg-
ment that it does not have to pay personal injury damages to a deck-
hand who fell and injured himself on the job. In a 225-page tran-
script of the deposition, the lawyer’s name appeared on 170 pages.
Fifty-two of the objections were lengthy speaking objections covering
entire pages of the transcript. He also told a witness not to answer 16
times although he had no valid reason in law for doing so.
Debra Cassens Weiss March 30

Legal services company shuts down after ransomware attack
A company which does e-discovery and managed services for lawyers
was hit by a ransomware attack, causing it to take its systems offline.
Their technical team worked closely with world-class third-party
experts to get back online, and said there was no evidence of unau-
thorised transfer or misuse or exfiltration of any data in their posses-
sion. Other legal services vendors have recently faced issues with
cybersecurity. One of them announced that configuration errors made
2.3 billion files accessible online in 2019.  
Amanda Robert March 3

All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal eReport.

InternationalInternational
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Electronic signatures in commercial contracts
A N E L E  N O N G O G O

What does the legislation say?
In order to determine how electronic signatures are regulated, the ECTA
needs to be considered in greater detail. The ECTA defines electronic sig-
nature as “data attached to, incorporated in, or logically associated with
other data and which is intended by the user to serve as a signature”. Data
is defined broadly in the ECTA to include electronic representations of
information in any form. An “advanced electronic signature” is defined as
“an electronic signature which results from a process which has been
accredited by the Authority as provided for in section 37”. 
The Authority to which the ECTA refers to is the South African

Accreditation Authority, which is an agency of the South African gov-
ernment under the Department of Telecommunications and Postal
Services. The accreditation criteria are defined in s37 read with s38 of the
ECTA. The South African Post Office and Lawtrust are the service
providers which have been accredited by the South African
Accreditation Authority (http://www.saaa.gov.za/index.php/accredita-
tion.html). A key concept of electronic signatures and advanced electronic
signatures is the data message, which will be discussed in greater detail.
Section 13(3) of the ECTA briefly states that where an electronic sig-

nature is required by the parties to an electronic transaction but the par-
ties have not agreed on the type of electronic signature, the requirements
for it to be valid, in relation to a data message, are that (a) a method is
used to identify the person and to indicate the person’s approval of the
information communicated; and (b) having regard to all the relevant cir-
cumstances at the time the method was used, the method was as reliable
as was appropriate for the purposes for which the information was com-
municated.  Section 1 of the ECTA defines a data message to include
data generated, sent, received or stored by electronic means.
Section 13(1) of the ECTA states that where the signature of a person

is required by law and the law does not specify the type of signature, that

requirement, in relation to a data message, is met only if an advanced
electronic signature is used. 
Considerations to assess whether electronic signatures may be used to

bind a party to a commercial agreement include the following: 
The provisions of s13(3) will apply if an electronic signature is
required by the parties to an electronic transaction but the type of
electronic signature has not been
decided upon; and 
Section 13(1) will apply if the
agreement is silent on the type of
signature required but a signature
is required by law.

In addition to the above, it
should be noted that the ECTA
provides that certain agreements
and legal documents cannot be
signed using an electronic signature
or advanced electronic signature.
These include:
the signing of a will as defined in
the Wills Act (7of 1953);
a contract for the alienation of
immovable property, as provided
for in the Alienation of Land Act (68 of 1981);
a contract for the long term lease of immovable property in excess of 20
years as provided for in the Alienation of Land Act (68 of 1981); and
the signing of a bill of exchange as defined in the Bills of Exchange
Act (34 of 1964).

Case law on the use of electronic signatures and advanced
electronic signatures
Spring Forest Trading 599 CC v Wilberry (Pty) Ltd t/a Ecowash and Another
2015 (2) SA 118 (SCA) dealt with various rental agreements between
two parties. The agreements provided that certain clauses may only be
cancelled in writing and must be signed by the parties. The Supreme
Court of Appeal in this case held that the typewritten names of the par-
ties at the end of the email correspondence between them constituted an
electronic signature as envisaged in s13(3) of the ECTA and thus the
contract was validly cancelled.
An interesting point to consider in relation to electronic signatures is

their admissibility in legal proceedings. Technology can be manipulated
and can subsequently produce a fake electronic signature or erase a valid
signature. Section 15(4) of the ECTA states briefly that a data message,
such as an electronic signature, produced in any legal proceedings is
admissible evidence and is rebuttable proof of the facts contained therein.
This means that once a data message is produced in legal proceedings, it

T he outbreak of the COVID-19 virus has led to
most South Africans working from home or
other remote areas. A direct result of this is the

lack of access to office equipment such as printers and
scanners, which means that some commercial contracts
will now have to be signed electronically. This article will
discuss the use of electronic signatures and advanced
electronic signatures in commercial contracts in South
Africa, focusing on the Electronic Communications and
Transactions Act (25 of 2002) (ECTA). The ECTA is the
primary legislation that regulates electronic signatures
and advanced electronic signatures.

Nongogo

Contractlaw/COVID-19Contractlaw/COVID-19
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is presumed to be factually accurate. This is supported by the case of Absa
Bank Limited v Le Roux & Others 2014 (1) SA 475 (WCC).
It will be interesting to see if COVID-19 presents legal problems when it

comes to signing and the use of electronic signatures in commercial contracts. �

Nongogo is a Candidate Attorney with
Webber Wentzel. The article was over-
seen by Partners Kurshid Fazel and
Mark Kyle.

Remote justice: South Africa lags behind
just when COVID-19 requires it
N I C C I  W H I T E A R - N E L

The contradictory directives that have been issued, and amended and
replaced on a regular basis show that the courts and the justice ministry
were completely blindsided by the national emergency. In the USA, there
was a task team which published “Guidelines for Pandemic: Emergency
Preparedness and Planning: A Roadmap for the Courts” way back in
2007.
While the Chief Justice, the

Honourable Mogoeng Mogoeng,
has shown some support for e-jus-
tice, it has not gone far enough.
Effectively, the courts have shut
their doors and ground to a halt
except for limited, exceptional,
urgent cases.
Professor Dr Omphemetse S.

Sibanda said that the “courts must
remain accessible – even [through]
e-courts.” The Chief Justice himself
said, initially, that it would be
“myopic” to shut the courts down.
When later he did, in fact, basically
shut the courts down, he added
that the heads of the individual courts had a discretion to authorise the
hearing of matters through tele-conferencing or video-conferencing or
other electronic means, which would obviate physical attendance at
court. Sadly, none of the courts have done this.

This is somewhat surprising since, in the recent past, there are a num-
ber of cases where video-conferencing has been used successfully in South
Africa.
Other notable jurisdictions have continued hearing cases remotely. In

the UK, the Chief Justice announced that they had put in place video-
conferencing facilities to enable cases to proceed by video-conference or
similar electronic means. They have also made provision for the public to
be able to view those proceedings, in line with the general requirement
that court proceedings be public. The Coronavirus Bill, soon to become
law, expands on conducting judicial processes remotely in the UK. In the
USA, more than a dozen Federal Courts have authorised the use of video
and tele-conferencing technology to continue hearing cases. The
Coronavirus Aid Relief and Security Act supports this. In Dubai, courts
are proceeding remotely. Likewise in India, where evidence by video-con-
ferencing is well established as a means to promote efficiency and access
to justice. The Indian courts have developed principles governing remote
hearings over a period of about fifteen years. In Australia, the Federal
Court is putting in place the technology to enable all hearings to proceed
remotely. They are promoting the use of “Microsoft Teams” as the plat-
form for the proceedings, and have published a Dummies Guide to virtual
hearings and the use of “Microsoft Teams”. They have acknowledged that
an obstacle to the 100% roll out of virtual hearings will be that not all
people have access to online facilities. This would obviously be a signifi-
cant problem in South Africa, especially as regards unrepresented liti-
gants.
Despite their somewhat dubious human rights record, it must be

acknowledged that China is, by far, the international leader in the use of
virtual courts. The use of online virtual facilities is encouraged in all
courts, and there are regulations governing the conduct of virtual trials
which deal with things like identity authentication. Parties and witnesses
appearing remotely must show their national identity document and face
recognition software is then used to confirm the identity of the court par-
ticipant. 

The COVID-19 pandemic has had a catastrophic
effect on so many aspects of our lives – includ-
ing access to justice.

thelawthelaw
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China has three specialist
“internet courts” which deal
with internet-related disputes,
such as disputes arising out of
online shopping transactions,
personality rights in cyberspace,
cyber-crime and so on. Their
mantra is “online disputes tried
online.” The internet courts use
big data, cloud computing, artifi-
cial intelligence and block-chain
technology to streamline their
court processes. The initiative, a
global first, has been a big suc-
cess, showing remarkable effi-
ciency. Everything is overseen by
human judges, but virtual judges
process the routine, repetitive
administrative tasks. For exam-
ple, a virtual judge will simply record whether there is an objection to the
admission of a certain piece of evidence or not. A real judge will decide
the question of admissibility, if it is disputed. A big data system collects,
collates and analyses information from millions of cases across China. It is
updated every five minutes. By the end of 2019, 193 million cases had
been collected, and 700 thematic analyses conducted. Block-chain tech-
nology generates immutable, time stamped data that can be verified by
audit and has been formally recognised by the Supreme People’s Court of
China as reliably authenticating evidence. 
In one of the recent South African cases where the high court allowed

witnesses to testify via video-link, the judge remarked that South Africa
lags behind the rest of the world in not having a legislative framework for
remote court proceedings. Professor Dr Omphemetse S. Sibanda criticised
the courts for not going “full blast” on e-justice at this time of crisis, and

remarked that only “tortoise-steps” were being taken towards this end.
While the COVID-19 global disaster is unprecedented and novel, and

is causing incalculable suffering, it provides a valuable opportunity for the
justice system to fully embrace and support the use of technology to con-
tinue delivering essential services to the people of South Africa. The right
to have disputes fairly adjudicated by the courts is a fundamental constitu-
tional right. It can only be limited when there is no other reasonable
means of achieving the objective behind the limitation of the right. The
health and safety of the court participants could have been achieved by
conducting remote hearings.
It is unfortunate that this is not being done, however challenging it

may be. �

Whitear-Nel is a Senior Lecturer at the University of KwaZulu-Natal
in Pietermaritzburg.

Legal regulation of artificial intelligence 
S T U A R T  R O U X

However, as in most industries which have seen significant technological
advances at a rapid pace, law and policy makers have battled to keep up
with the technological curve when it comes to AI. This then begs the
question, what is AI and how should it be regulated in South Africa? 

What is AI?
Whilst there is no universally agreed upon definition of AI, it can gener-
ally be described as the science and engineering of making intelligent
machines, especially intelligent computer programmes, which are able to
perform tasks that used to require human intelligence. It is related to
using computers to understand human intelligence whereby machines

Both locally and abroad there has been an
increasing drive towards incorporating artificial
intelligence (AI) and machine learning into vari-

ous businesses and products. One of the main benefits
associated with AI is the ability to streamline operations,
efficiently analyse a user’s behaviour and increase the
ability to predict the potential purchasing behaviour of
consumers. 
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learn from experience, adjust to new inputs and perform or simulate
human-like behaviour or tasks. AI has characteristics that enable
machines to operate independently of human intervention. 
Specific applications of AI include expert systems, natural language pro-

cessing, speech recognition and machine vision. AI programming generally
focuses on three cognitive skills: learning, reasoning and self-correction.
Many organisations and industries are using AI to improve consumer

experiences. This includes the insurance industry, where chatbots are
being developed to answer consumers’ questions regarding financial prod-
ucts, and the banking sector where AI is making decisions whether to
grant a loan or finance a vehicle.

The legal regulation of AI 
While laws like the General Data Protection Regulation (EU) 2016/679
and the Protection of Personal Information Act (4 of 2013) (POPI) regu-
late automated processing of data, currently there are no policy docu-
ments or pieces of legislation which specifically govern the regulation of
AI in South Africa. With the upward trend of AI globally, numerous
jurisdictions have now adopted AI strategies. When South Africa adopts
an AI regulation strategy, it will have the opportunity to look at regula-
tions in other jurisdictions. 
In Canada the federal government has launched a Pan-Canadian AI

Strategy with a strong focus on funding research as opposed to develop-
ing regulations and governance structures from the onset. Kenya too has
adopted an AI strategy, government has created a Blockchain and AI
task force to recommend how emerging technologies (such as AI)
should be harnessed, and how these technologies can be applied to dif-
ferent sectors.
A positive step towards formalising AI in the legislative sphere in

South Africa has arrived in the form of the Presidential Commission on
the Fourth Industrial Revolution (4IR) aimed at prioritising interventions
to take advantage of rapid technological changes. The 4IR manifests itself
though technological innovations across all levels of society and has
necessitated the need to develop new policies, strategies and innovation
plans to enable an inclusive approach with government taking the leader-
ship responsibility.  
Numerous questions arise with the advent of AI in various sectors: 
Does the AI or its creator own the intellectual property created by the AI? 
If the AI creates new content outside of its predefined code, who does
it belong to? 
How will autonomous motor vehicles be governed and regulated?  

This then begs the question whether existing legislation can adequately
cater for AI? Are the provisions of POPI sufficient to cater for situa-
tions where personal information of a data subject is obtained through
AI? Do the existing intellectual property laws regulate scenarios where
intellectual property is created through AI? And will existing motor
vehicle and traffics laws be able to deal adequately with autonomous
vehicles?  
In order to answer these questions and to develop the legal regulation

of AI in South Africa, it will be key for policy and law makers to fully
and comprehensively understand AI. This can be achieved by establish-
ing strategies and task forces such as those in Canada and Kenya.

Perhaps it is best for regulators to be fully informed regarding AI before
rushing to create legislation governing it. It will also be imperative for
government to regulate AI in the way that it will actually be used by
entities and individuals. There is, therefore, no one-size-fits-all approach
which can be adopted. 
When regulating AI policy, lawmakers should be careful not to stifle

innovation through over-regulation. The emerging policy discussion must
be framed in a way that ensures the
technology can thrive and provide
competitive advantages for entities
implementing AI without introduc-
ing new risks.
A further issue which arises in

the regulation of AI is the risk of
innovations occurring faster than
regulations. Technological innova-
tion may accelerate, leaving regula-
tors without the expertise required
in the technological field. This will
complicate their ability to manage
the relationship between new tech-
nologies and existing regulations.
It is clear that the question of

how, and to what extent, AI should
be regulated in South Africa is difficult given its fast-paced develop-
ment. The immediate regulation of a new innovation such as AI creates
the potential risk of it being counter-productive, since little is known
about AI’s potential impact on society. However, if regulators take the
opposite approach and wait until the uncertainty about the impact of AI
diminishes, it may prove more difficult to effectively regulate AI as the
technology would have matured and may have become entrenched in
society. 
An ex-post system of regulating AI after any harm is caused is problem-

atic because of the AI characteristic of autonomy, which creates issues of
foreseeability, causation and control. An ex-post approach is, therefore,
poorly suited to minimising public risk, particularly when those risks are
as significant as those posed by AI development. On the other hand, ex-
ante regulation, the regulation of AI before it is fully developed, is chal-
lenging as it may be difficult to identify where AI development is occur-
ring as it is being conducted with little visible infrastructure. Regulators
may be unable to reverse-engineer an AI system to understand the public
risks it poses.
These unique challenges in regulating AI suggest that South African

regulators should not rely on traditional regulatory approaches to effec-
tively minimise the risk from AI development. Policy and law makers
should aim to strike a balance between protection and innovation and
develop relevant safety standards which anticipate both ex-ante and ex-
post challenges. In doing so, it would be beneficial to include the develop-
ers of AI in the drafting process to ensure that the technical nuances of
AI are adequately understood and addressed. �

Roux is an Associate with VDMA. The article was reviewed by
Andrea Opperman, a Senior Associate.
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An arbitrator is allowed to be wrong
J E F F R E Y  K R O N  A N D  S A R A H  F O R S H A W  

In January, the Johannesburg High Court handed down judgment in
Khum MK Investments and Bie Joint Venture (Pty) Limited v Eskom Holdings
Soc 2020 JDR 0187 (GJ) reaffirming this position. 
The applicant brought review proceedings to set aside an arbitration

award in which the arbitrator upheld the first respondent’s special plea of
prescription. The court had to resolve the question whether, in terms of
s33(1)(b) of the Arbitration Act 1965 (which deals with the power of a
court to deal with arbitration awards), the arbitrator committed an error
of fact and law resulting in gross irregularities in the conduct of the pro-
ceedings and/or exceeded his powers. If so, the award would be set aside. 
The court recognised that there are no residual common law grounds on

which the court may review an arbitration award and its power to review a
consensual arbitration award is limited to the grounds listed in s33(1). 
The court also recognised that there are effectively two grounds of

review under s33(1)(b), either:
The arbitrator has committed a gross irregularity in the conduct of the
arbitration proceedings; or 
The arbitrator has exceeded their powers. 

In terms of the first ground of review, the court found on the facts that if an
arbitrator commits a factual error which leads to a wrong conclusion, that
alone is insufficient to render an arbitral award reviewable. An arbitrator’s
decision is not reviewable merely because it is wrong. The court went on to
state explicitly that “an arbitrator is allowed to be wrong”. The court found
that s33(1)(b) will not apply in cases where an arbi-
trator has made a bona fide error of fact or law. Only
where the mistake is so gross or
manifest as to evidence mis-
conduct, mala fides or par-
tiality on the part of the
arbitrator will the award be
reviewable in terms of
s33(1)(b). The applicant must
not only allege that
the arbitrator’s deci-
sion was legally
wrong, it

must show that no reasonable arbitrator could have made the decision on the
material before the tribunal. The effect of the judgment is to narrow the scope
of s33(1)(b) of the Arbitration Act.
By way of illustration, in terms of

the second ground of review under
s33(1)(b), the court pointed out that,
prior to the second arbitration, the par-
ties had agreed on the issues to be
determined by the arbitrator, which
included the prescription point. By
determining this point, the arbitrator
acted within his mandate and did not
exceed his powers. The applicant’s
complaint lies with the result of the
finding, rather than on the ground that
the arbitrator exceeded his powers.
The court found that the appli-

cant had not established any irregu-
larities in the proceedings. The arbi-
trator’s determination that the
claims had prescribed invariably had
the effect that those claims became
excluded from the rest of the arbi-
tration. This is the consequence of
the nature of the legal question that
the arbitrator was called upon to
determine. It is not consequent
upon the arbitrator’s conduct. The
applicant’s attempt to attribute the
exclusion of the claims to the con-
duct of the arbitrator is disingenu-
ous. The court held that the appli-
cation had, therefore, been brought
on spurious grounds, which warranted
a punitive costs order. 

This case illustrates our courts’ reluctance to interfere with arbi-
tration awards except in the limited circumstances set out in
the Arbitration Act. 

Parties entering into an arbitration agreement must
be aware that the arbitration award will be final,
except in limited circumstances. If parties want the
option of appealing the award, such a right of appeal

must be set out in the arbitration agreement itself. �

Kron is a Director and Forshaw a Candidate Attorney
with Norton Rose Fulbright (South Africa).

Arbitration is the private determination, by agree-
ment between the parties, of a dispute by an
independent third party. South African legislation

and case law has helped to foster South Africa as an arbi-
tration-friendly jurisdiction, in which courts are loath to
interfere with the decisions of arbitrators.
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This article explores the efficacy of
virtual hearings and the viability of
sustained use when business returns
to “normal”.
Three days after President

Ramaphosa’s announcement of a
then 21 day national lockdown, the
Tribunal issued a directive for the
conduct of proceedings during the
period of the lockdown. The direc-
tive specifically provided for the use
of “teleconferences” to ensure that
hearings take place remotely. In
terms of the directive, non-complex
and complex, but unopposed, merg-
ers would be heard in chambers,
with parties having to make themselves available for teleconferences if
necessary. While the directive specified that complex mergers would not
be set down for hearing and complaint referrals would be postponed sine
die, this paved the way for the Tribunal to give priority to referrals emanat-
ing from COVID-19 related complaints submitted to the Commission dur-
ing the period of the national disaster. The directive also provided for
urgent matters to be set down and heard by arrangement with the parties. 
In issuing its directive, the Tribunal was highly responsive in providing

much needed guidance to legal practitioners and parties who found themselves
in somewhat unfamiliar territory. This directive was followed by a further direc-

tive, issued on 6 April, in which the Tribunal made provision for COVID-19
related excessive pricing complaints that may be brought to the Tribunal on an
urgent basis. The directive makes pro-
vision for such complaints to be heard
remotely and sets out an expedited
timeline for the proceedings. The
Tribunal will very soon hear its first
excessive pricing complaint under the
COVID-19 excessive pricing regula-
tions, which will, no doubt, put its
ability to adapt and use technology to
the ultimate test. 
The Tribunal has, however, put its

ability in this regard to the test in a
recent interlocutory matter involving
an application to compel discovery.
The hearing was held over Microsoft
Teams, a platform that facilitates
remote working through audio and
video conferencing services. All persons involved, from counsel to the
Tribunal Panel, were well acquainted with the platform (at least by the time of
the hearing). Aspects such as knowing when and how to mute, deactivate out-
going video, maintaining a stable internet connection, using the chat function
for IT related queries, and engaging clearly with the case manager, were critical
for the proceedings to be conducted with no or minimal disruption.
In this matter, evidence was not a pivotal factor so there was no need

for factual or expert witnesses to provide oral evidence, which streamlined
the procedure considerably. Furthermore, a prior test run was conducted:
this allowed the parties to determine the parameters of the platform’s
capacity in terms of attendees, and also give the case manager an opportu-
nity to inform the parties of the functions that would be used. The case
manager gave strict instructions regarding the general etiquette to be
observed during the proceedings. 
All-in-all, it was a success, and the general sentiment was that those

involved were impressed. This evidenced that the virtual hearing process,
when managed carefully and appropriately, should deliver on its intended pur-
pose to ensure continuity of proceedings before the Tribunal. However, it
remains to be seen whether a virtual hearing would be well-suited to all types
of hearings. For example, in evidence intensive cases, the ability to effectively
lead a witness through examination-in-chief, let alone cross-examination,
may be hollow and rigid without the nuances that arise and can be inferred
from direct face-to-face interactions. Although the persons presenting orally
may have sufficiently stable internet connections, the occasional and inter-
mittent bouts of lag or pixilation could affect the overall experience. 
A minor, but appreciable, inconvenience that needs to be accounted

for is the inability of attorneys, clients and advocates to interact through
“note passing”. Since what is being said and who is on video is essentially

CompetitionlawCompetitionlaw

Tribunal hearings in unprecedented times

As a consequence of the COVID-19 pandemic
and the resulting national lockdown, the use of
technology by legal practitioners, courts, tri-

bunals and other adjudicators has become more impor-
tant than ever before. The lockdown has prevented adju-
dicators such as the Competition Tribunal, from conduct-
ing proceedings in a “business as usual” manner by
restricting its ability to conduct physical hearings. The
South African competition authorities responded swiftly to
the crisis, and have adapted to new means of ensuring
the continuity of competition litigation. This has been
achieved through the use of virtual working platforms
such as Microsoft Teams and Zoom. Could this crisis
usher in a new way of conducting proceedings before the
Tribunal, particularly in uncontested matters or matters
having limited issues in dispute? 

B U R T O N  P H I L L I P S  A N D  A H M E D  R A J A N
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for public viewing, confidential interactions and “whispers” of advice are
not possible. A workaround may be for colleagues to band together on a
separate private platform in tandem with the hearing, to facilitate such
private interactions and instructions. For example, creating a WhatsApp
group chat, or using an alternative remote working platform.
An additional and more consequential concern is that of cyber security.

Recently, a well-known remote working platform was compromised when
hackers gained access to information from hundreds of thousands of
accounts belonging to users of the platform. Given the high level of con-
fidential information that lawyers and adjudicators deal with, data breaches
such as these pose a striking reminder that an informed decision must be
made as to which platform ought to be used. 
Notwithstanding its drawbacks, the use of remote online platforms to

conduct hearings is beneficial to ensure that matters progress and work
streams are maintained. Beyond COVID-19, it would make sense to make
use of virtual hearings where it is anticipated that there will be no or a
limited reliance on oral evidence, such as pre-trial conferences, and pro-
cedural and interlocutory applications. This would result in significant
efficiencies in saving valuable travelling time and costs.
Many African jurisdictions are likely to be guided by the South

African Competition Tribunal’s response to conducting virtual hearings.
In response to COVID-19, innovative approaches to technology have
also been followed across Africa; for instance, electronic merger filings are
now accepted by most competition authorities, provision has been made
for the use of virtual platforms to engage with stakeholders, complainants
and merger parties, and webinars have replaced face-to-face conferences. 
Undeniably, the impact of COVID-19 has demonstrated the need for

heightened computer literacy in the legal profession, beyond mere emails
and Microsoft Word. Practitioners, traditionally bound to desks stacked
with mountains of papers and files, have had to adapt and become well
acquainted with remote working systems. The effectiveness of these plat-
forms is limited to the extent that legal practitioners and adjudicators are
willing to engage with the digital space to enhance efficiency, communica-
tion and continuity during unprecedented times and beyond. Now, more
than ever, the legal profession must forgo Luddite approaches to work and
embrace a post-COVID-19 reality. �

Phillips is a Partner and Rajan 
a Candidate Attorney with 
Webber Wentzel.
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These provisions were published on 2 April by the Minister of
Cooperative Governance and Traditional Affairs in an amendment to the
regulations issued in terms of s27(2) of the Disaster Management Act (57
of 2002).
The information to be included in the database is the full name, iden-

tity number, physical address, cellphone number, copy of the identity
book or card and COVID-19 test results of everyone who has been tested
for the virus, and the details of Persons of Interest.
Although there are various limitations on the information collected,

the move does raise concerns about privacy. 

Where do electronic communications service providers fit in?
The Director-General of Health has the authority to order an electronic
communications service provider licensed under the Electronic
Communications Act (36 of 2005) to supply the location or movements
of Persons of Interest without prior notice to the person concerned.
Consequently, the provision applies to both class and individual holders
of electronic communications network service (ECNS) licences, electronic
communication service (ECS) licences and broadcasting service
licences. This means that while the database is established and main-
tained by the National Department of Health, electronic communica-
tion service providers are to provide the information to be stored in the
database.

Precautionary efforts of regulations
The regulations attempt to safeguard information and limit the nature of
information that may be obtained for use in the database in several ways.
This information must be kept confidential and cannot be disclosed
unless it is necessary, and the disclosing party is authorised to do so. The
contents of an electronic communication may not be intercepted; only
the location data may be obtained.

COVID-19 tracing and personal privacy 
J O D I  H A R D Y

The National Department of Health has instituted
a COVID-19 tracing database to help trace peo-
ple who might have come into contact with a

Person of Interest – one who has (or might have) con-
tracted COVID-19. The move will affect all providers of
electronic communication services.
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The regulations limit the location data to the period from 5 March
until the end of the national state of disaster. The purpose of obtaining
this information is restricted to preventing and combating the spread of
COVID-19. Six weeks after the end of the national state of disaster, the
information must be destroyed or de-identified and the Director-General
of Health must notify everyone whose location was monitored that their
information was obtained. If anyone contravenes these provisions, they
may face imprisonment of up to six months.

Privacy concerns: can the regulations be likened to the ques-
tionable provisions of RICA?
Despite the precautions, the provisions will undoubtedly raise concerns
about privacy. Every person's right to privacy is constitutionally
entrenched. However, in appropriate circumstances, the right to privacy
may be limited. Taking into consideration that the request to supply the
location can be made without notification to the Person of Interest con-
cerned, regard must be had to the principles laid out in the case of
Amabhungane Centre for Investigative Journalism NPC and Another v
Minister of Justice and Others 2020 (1) SACR 139 (GP).  In this case, the
court stressed the importance of striking a balance between meeting the

legitimate objectives of lawful surveillance, while respecting a citizen’s
constitutional right to privacy. It was also held that the Regulation of
Interception of Communications and Provision of Communication-
Related Information Act (70 of 2002) (RICA) was unconstitutional
because it failed to provide for post-surveillance notice to the person who
was under surveillance and did not provide procedures for the storage and
destruction of information. In certain respects, it is evident that the regu-
lations have given due regard to issues raised in the Amabhungane case. In
particular, the regulations order the Director-General of Health to notify
each person whose information was obtained and to de-identify or destroy
all information after the end of the national state of disaster.
However, it remains to be seen whether or not the principles that were

laid down in the case, and the safe-
guards captured in the regulations,
will be followed by the state in
practice. This is why monitoring
the state's behaviour in this regard
will be of paramount importance to
ensure that requests are not exces-
sive and always factor in the right
to the privacy of all citizens.
Although the relevant provi-

sions of the Protection of Personal
Information Act (4 of 2013)
(POPI) are not yet in force, the
Information Regulator – the official
mandated to ensure compliance
with POPI – has indicated in a

guidance note that she supports the need to process personal information
to combat the spread of COVID-19. She said that electronic communica-
tion service providers must provide location-based data to the government
to help manage the spread of COVID-19, provided that the data is

processed in a lawful manner. That means certain conditions must be met,
including collecting the data for a specific purpose and destroying, deleting
or de-identifying the data after the purpose has been achieved.
Privacy concerns, and dealing with these concerns, will require careful

balancing between the right to privacy on the one hand and the purpose
of the regulations on the other. This balancing act must be conducted by
the state and the electronic communication service providers who must
provide the information, and must be done on a case-by-case basis. �

Hardy is a Candidate Attorney with
Webber Wentzel. The article was signed
off by Nozipho Mngomezulu, a Partner.
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The name’s Boss, Hugo Boss
D E L E N E  B E R T A S S O

A British comedian by the name of Joe Lycett recently changed his name
to Hugo Boss – he did this formally, by deed poll.
Hugo Boss is, of course, a very well-known fashion brand. The company,

which was formed in Germany in 1924 and named after its founder, made
uniforms for the German army dur-
ing World War II but changed its
focus, somewhat, in the post-war
years.
Lycett’s stunt certainly made the

news. But why did he change his
name? His motivation was seemingly
to protest or draw attention to the
fact that Hugo Boss has been send-
ing cease-and-desist letters to small
businesses who use the name “Boss”.
He gave examples of a brewery and
a charity that had been affected.
Lycett said that these actions had
cost small businesses “thousands in
legal fees and rebranding.” He con-
tended that he would like Hugo
Boss “to stop doing this, because no-one is confusing these two things.”
He added that he would “really like them to give them their money back
and promise to stop – and an apology would be nice.”
This story raises some interesting issues. The first is that brand owners

increasingly need to take account of the fact that the media has a real
appetite for IP enforcement stories. Cease-and-desist letters are often dis-
sected and pilloried in the media. This has led to certain companies
becoming quite nervous and sending decidedly soft and “cool” cease-and-
desist letters – seemingly in the hope that they won’t be painted in too
much of a negative hue when the story hits the media. This development
has certainly complicated trade mark enforcement.
The second issue relates to the question of what Hugo Boss (formerly

known as Joe Lycett) intends to do with his new name. Does he intend to
use it as a trade mark? If so, it is important to remember that trade mark
law does provide an “own name defence”. In South Africa, this defence is
found in s34(2)(a) of the Trade Marks Act, 1993, which provides that a
defence to a trade mark infringement claim is “any bona fide use by a per-
son of his own name, the name of his place of business, the name of any
of his predecessors in business, or the name of any such predecessor’s place

of business.” Similar
provisions are found in
trade mark law in
other jurisdictions.
Section 34(2)(a) is

a fundamental
defence: everyone
must be entitled to use
their own name.
There are, however,
limitations. The use
must be “bona fide”.
The proviso to the section
states that the use must be con-
sistent with “fair practice”. It
further states that the defence
will not apply in the case of a
company name where the company was registered
after the date of registration of the trade mark.
According to a UK decision, the “bona fide” element will be missing if

the person raising the defence most likely knew of the registered trade
mark, and knew that any use of that trade mark would cause confusion.
In the South African case, Button v Jenni Button (Pty) Ltd the court said
that bona fide meant that the use must have been without the intention
to deceive anybody, and without the intention to make use of the good-
will of another.
It seems very unlikely that any commercial use that Hugo Boss (for-

merly Joe Lycett) might make of the name Hugo Boss in relation to prod-
ucts (and not just clothing and perfumery) would be regarded as bona fide,
as there would inevitably be confusion – confusion that he could surely
have foreseen. Use as a stage name for comedy (entertainment services),
on the other hand, might be seen in a different light.
So, were Joe Lycett’s efforts an exercise in futility? Perhaps not, Joe

Lycett has undoubtedly shone a spotlight on what is sometimes referred to
as “trade mark bullying”, and he has certainly raised his own profile. From
that perspective, Joe Lycett’s efforts were arguably something of a brand-
ing masterstroke.
Will others follow Joe Lycett’s lead? Will we see a rush of change-of-

name applications? You may find yourself meeting people with names like
Levi Strauss, JP Morgan, Philip Morris, Walt Disney, Louis Vuitton,
Aston Martin, Thomas Cook… �

Delene Bertasso is a Senior Associate,
Intellectual Property practice, ENSafrica.
The article was reviewed by Gaelyn Scott,
Head of ENSafrica’s IP department.
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