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Editor’snote

A

of the most devastating aspects of the resulting various

fined Marriott International £18.4 million, a not insubstantial

levels of lockdown has been the economic impact on

sum, but, nevertheless considerably smaller than the £99 million

people. The fallout of retrenchment has been brutal and, in some

penalty that the regulator initially proposed. The data breach of

part from the medical consequences of COVID-19, one

On matters of data, the UK’s data information watchdog has

instances, perhaps the actions have lacked a degree of compassion.

Marriott International’s Starwood hotels reservation system is one

I have heard the argument that this will bring out the entrepre-

of the largest in history. It should be said that this began in 2014,

neurial spirit in people, and while this may be true when, hopefully,

before Marriott bought Starwood. However, the breach remained

fortunes change, there is not a lot that can be done when the

undetected until 2018. The penalty for the breach, which affected

skills and ideas on offer may be desirable but there is no money to

339 million guest records, is only from March 2018 when the new

pay for them. I am haunted by faces of people once proudly

rules under the General Data Protection Regulation (GDPR)

employed but now facing poverty. I am also reminded of the

came into effect. The company failed to put the appropriate tech-

response David Gleason, founder of without prejudice, gave when

nical or organisational measures required by the General Data

I once said I like people, ‘Why?’ he asked, ‘man is a disappointing

Protection Regulation (GDPR) in place to protect the personal

and often cruel species’. It is unfortunate

data being processed on its systems.

that, in some instances, this pandemic

Essential to any hotel group is goodwill, so

appears to have brought out the worst,

it will be a blow that it also faces a

rather than the best, in many people.

London class action by millions of former

And as 2020 draws to a close and the

guests demanding compensation. But it

matter of employment, or the lack thereof,

should come as no surprise given that

is on the minds of so many people globally,

included in the personal data illegally

it is appropriate that the feature for the

acquired may be names, email addresses,

month is Employment Law. The articles

phone numbers and unencrypted passport

that make up the feature are varied and

numbers, among other things. The

interesting. Remote working was thrust on

“Marriott does not intend to appeal the

everyone without warning and not every-

decision, but makes no admission of liabil-

one will have thought of, or been prepared

ity in relation to the decision or the

for, the consequences. I have included a few

underlying allegations,” said the hotel

of the Employment Law articles previously

chain.

published in without prejudice that relate
to COVID-19 as a refresher for readers.

Corruption is an insidious and apparently invasive aspect of life in South

The saving grace for many companies in 2020 has been digital

Africa. The country is in a dire position because of state corrup-

platforms. Once a nice to have, but in the recent past increasingly a

tion and, in the private sector, people lost their life savings in the

must have, we have relied on this medium for ‘work as usual’. There

collapse of Steinhoff. Action against those involved in state cor-

have, of course, been unanticipated consequences and it has been

ruption is tediously slow. However, at last some action has been

those companies whose staff were already well-skilled that have found

seen in the Steinhoff case. The Financial Sector Conduct

the transition to working from home least trying. Cybersecurity is in

Authority (FSCA) fined Markus Jooste, former CE of Steinhoff in

place in many firms; however, ensuring that all employees’ homes are

terms of s78 (4) (a) and s78 (5) of the Financial Markets Act for

equally safe was not previously on the agenda. Remote working will

insider trading which he did just before the company collapsed.

be a reality in the future and thus there are many aspects of tech that

He is solely liable for R122.93 million. It is the world’s second-

will have to take priority. It is interesting to note that in the World

largest fine for insider trading. The Hawks are investigating new

Economic Forum’s Global Risk Report 2019, ‘massive date fraud and

charges of fraud and money laundering and the police are looking

theft’ was ranked four for global risk over a ten-year-period, while

at the bank records of Markus Jooste’s horse-racing firm, Mayfair

cyber-attacks came in at number five. The increased risk to both

Speculators. He faces civil claims from investors amounting to

employees and employers as a result of the new way of working should

hundreds of millions. Was it really worth it? ◆

not be underestimated and the stats in the 2020 Risk Report are likely
to make for even more interesting reading.

MYRLE VANDERSTRAETEN
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Intellectualpropertylaw

No, Banksy, copyright isn’t for losers
ILSE DU PLESSIS

T

o describe the recent Banksy trade mark judgment as an unusual one would be an understatement. But I suppose you’d expect nothing less
from a case dealing with one of the world’s most interesting living artists.

For the benefit of those who are unfamiliar with the phenomenon,
Banksy is the name used by a graffiti/street artist who has a habit of leaving interesting artworks in public places – these works tend to be done
overnight when no-one’s looking. Banksy is really famous; there are even
Banksy museums. What adds to the allure is that no-one knows who
Banksy is – I suppose his mother knows, but Banksy’s circle is apparently
very small. Now that I think of it, what if Banksy is a she?
There is a very famous Banksy artwork called The Flower Thrower.
This artwork depicts what looks like a protester lobbing something in
anger. The surprising aspect of it is that what the protester is lobbing is a
bouquet of flowers. You’ll find this striking artwork on a wall in Jerusalem,
where it’s been since 2005.

In 2014, Banksy filed an EU trade mark application for this artwork. A
range of classes were covered – 2, 9, 16, 18, 24, 25, 27, 28, 41 and 42,

thus seeking protection for obvious
commercial outlets such as artworks, printed matter, clothing and
entertainment services. Banksy didn’t
file the trade mark in his own name,
but rather in the name of a company
called Pest Control, thereby retaining anonymity. The application
went through to registration.
In 2019, a greeting card company
called Full Colour Black applied to
cancel this registration. The basis of
the attack was bad faith. The arguments were numerous and technical
Du Plessis
– there had never been any intention to use the artwork as a trade
mark, it had never been used as a trade mark, and it had only ever been
reproduced as an artwork. There was a suggestion that The Flower
Thrower trade mark had been registered simply to get legal protection
without having to rely on copyright law, something that would’ve
required Banksy to reveal his identity, and indeed be stuck with a timelimited right (something that isn’t the case with a trade mark registration,
which can be renewed indefinitely).
Apparently, in response to this attack, Banksy did start making some
commercial use of the trade mark. In 2019, he opened a pop-up shop in
London called Gross Domestic Product. An unusual name for an unusual
retail outlet – you can apparently look at artworks from the outside but
you can’t go in (did they have inside info about a pandemic?), you then
place your order online, but only after making some sort of declaration
that the work will be not be resold.
For reasons that one can only guess at, Banksy let it be known publicly
that he had established the pop-up store “for the sole purpose of fulfilling
trade mark categories under EU law”, a motivation described as “possibly
the least poetic reason to even make some art.” Banksy may have thought
that he’d retain some cred by saying that. But why would he publicly
admit that he filed a trade mark application without any intention of
using it, when the law is quite clear that anyone filing a trade mark application must have a genuine intention to use it?
The Cancellation Division found against Banksy and cancelled the
registration. It said that the mark had been registered without any intention to use it as a trade mark. It said that the trade mark had not been
registered with a view to engage fairly in competition, but rather with a
view to undermining the interests of third parties. It said that the use that
was subsequently made in the store was simply aimed at establishing use
of a registered trade mark, but did not reflect any intention to use at the
time of the application.
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There is an aspect of the case that has attracted a great deal of attention, and that is the claim by Full Colour Black that Banksy once made
this statement: “Copyright is for losers”. Obviously, the suggestion here was
that this showed a complete disregard for, and disinterest in, intellectual
property rights; so clearly the trade mark had been improperly registered.
So, how did Banksy deal with this regrettable outburst? Well, his
lawyers argued that actions and words cannot change the law, and that
the law quite simply is that the proprietor of a right can assert those
rights. Besides, European law protects freedom of expression. The
Cancellation Division, in fact, did not make a great deal of this issue.

Although it clearly wasn’t overly impressed by the comment, describing
Banksy as “very vocal regarding his disdain for intellectual property
rights”, it did say that the remarks “did not annul any validly acquired
rights”. But those had, of course, already been annulled by the lack of
intention to use.
A very unusual case, involving a very
interesting artist! ◆
Du Plessis is an Executive, Trade
Mark practice, ENSafrica.

Intellectualpropertylaw
M U H L B E R G ’ S

B R I E F

COVID and the rise of the
give-me-space trade mark
HANS MUHLBERG

T

his article deals with fluid trade marks. If you’re now
thinking, “Give it a rest… I just can’t keep up with
this trade mark nonsense anymore”, relax - the term
simply refers to the by-now quite popular practice of brand
owners using variations of well-known brand names or logos.

Fluid trade marks became quite big when Google started doing the whole
Google Doodle thing. Others followed suit, like Perrier, who thought it
would be really fun to replace
Perrier with other words with an
ier suffix – Sexier, Crazier,
Flirtier. I’m not sure if this one
made the cut – Sillier!
These days much is, of course,
dictated by COVID. Companies
need to take account of the public mood. They need to show
that they care. As a result we
have some pretty weird stuff
going on with logos.

Take the Golden Arches logo of McDonald’s. You know what it is of
course, it’s a stylised letter M. Or is it? If you’re one of those who always
thought that it looks a bit more like .. well, you know… there’s stuff on
the internet that says that Freudian symbolism was, in fact, the original
thinking behind it. I offer no opinion!
But now the Golden Arches logo looks quite different. There’s considerably more distance between the arches. Now it looks like… oh, I don’t
know, you decide. But the intention is very clear, it’s to drive home the
message that customers need to keep their distance.
On the topic of driving home,
automobile companies are very
much into this social distancing
thing. VW has jumped on the
station wagon by clearly separating its V from its W – in case the
message is a bit too subtle for VW
owners, the company has also
added the phrase Thanks for keeping your social distance. Audi has
separated its rings and also reinforced the message with the
decidedly more peremptory Keep
distance. Not nearly as uplifting as
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Vorsprung durch Technik.
There are, no doubt,
mixed views on all this. Some
eager-beaver branding-types
will applaud and say that you
need to do stuff like this to
keep the brand fresh and relevant. Crusty old lawyers, on
the other hand, might mutter
words like naff, predictable
and desperate. But this is a
legal publication, so let’s at
least make some attempt to address the issue of whether any of this matters from a legal perspective.
For example:
Does the brand owner need to do a clearance search to make sure
the variant is available? In most cases, probably not, because the variant
will be very similar to what is already in use and already registered, in
other words the main mark. But in the case of the Golden Arches, the
variant does arguably look like something quite different. A pre-use clearance search might, therefore, be appropriate in a case like this.
Does the brand owner need to register the variant? Plenty of experts
will tell you that the brand owner must most certainly register the variant. They will say this with absolute conviction. But the conviction may
simply be that the fees generated by a nice juicy trade mark filing will
come in very handy.
In most cases I suspect there will be no compelling need for further
registration. Variants of this sort tend to have a short lifespan, so the
chances are that the variant will no longer be in use by the time it is reg-

istered. And if it is no
longer in use, it’s
unlikely that it will
be copied.
Moreover, the
variant tends to be so
close to the main
mark that the trade
mark owner should be
able to rely on the
registration for the
main mark, should
anyone copy the variant. Finally, if
there is copying of the variant, the
Muhlberg
trade mark owner might even be
able to rely on other rights, like
copyright.
Is there a risk that the registration for the main mark will become
vulnerable to attack for non-use? This seems unlikely. For starters, in
cases where proof of use is required, the law accepts proof of use of a mark
with alterations or additions that don’t substantially alter the identity of
the registered mark. So, use of the variant should generally save the registration for the main mark. Besides, it is very likely that the main mark
will remain in use, in addition to the use of the variant.
COVID may have changed branding practice. But not trade mark law. ◆
Muhlberg, is an SA, UK and EU qualified IP lawyer. He presently
finds himself in Europe, offering consulting and content writing services
to various law firms: muhlbergip@gmail.com.
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Fiduciary-related court case summaries by FISA
LOUIS VAN VUREN

Court rules life partners are spouses for intestate
succession
wanya v Master of the High Court, Cape Town
and Others [2020] ZAWCHC 111. The applicant
(B) and R met in February 2014 and started living
together in R’s house in June 2014. The undisputed evidence before the court was that R treated B as his wife.
To friends, with whom they mixed socially, their relationship at all times appeared to be that of a loving couple.

B

R made several preparations for the two of them to travel to
Zimbabwe to meet B’s family, negotiate lobola and prepare for a wedding. R died unexpectedly in April 2016. B lodged claims against the
estate as intestate heir, as R’s spouse, and under s2 of the
Maintenance of Surviving Spouses Act (27 of 1990) (MSSA).
The second respondent, the executor of R’s estate, rejected both
claims. The rejections were upheld by the Master. This led to B
bringing the application that both s1(1) of the Intestate Succession
Act (81 of 1987) (ISA), and certain provisions of the MSSA are
unconstitutional and invalid.
The court (Magona AJ) dealt firstly with s35(10) of the
Administration of Estates Act (66 of 1965) (AEA), which requires
aggrieved parties to lodge an application to review the Master’s deci-

November 2020

9
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sion within thirty days. The court held that this is not a term after
which the aggrieved party’s right to bring the application will expire,
but merely a time period after which the applicant must seek condonation for the late filing of the application.
The court considered the anomaly that arose in South African
law after the Constitutional Court decision in Gory v Kolver NO and
Others [2006] ZACC 20, that life partners in a permanent same-sex
relationship are regarded as spouses for purposes of s1 of the ISA, but
not life partners in a permanent opposite-sex relationship.
The court held that this constituted unfair discrimination on the
basis of gender and sexual orientation and that it is presumed to be
unfair under s9 of the Constitution, 1996. The court found nothing
to support a finding that the discrimination is, nonetheless, fair in
the circumstances and ruled that s1(1) should, therefore, be read to
include the words “or a partner in a permanent opposite-sex life
partnership in which the partners had undertaken reciprocal duties
of support’ after the word “spouse” wherever it appears. The court
held that, as it stands, s1(1) also impairs the dignity of such an
opposite-sex life partner.
Dealing with the MSSA, the court held that it is bound by the
precedent set by the Constitutional Court in Volks NO v Robinson
and Others [2005] ZACC 2, in which the latter court held that the
limitation of a claim under the MSSA to cases where a legal duty of
maintenance existed, is not unconstitutional.
The court ordered the Minister of Justice (the third respondent)
to pay the costs of the application.
Magona AJ’s judgment is now subject to confirmation by the
Constitutional Court under s172(2)(a) of the Constitution.
Comment:
It would be surprising if the Constitutional Court does not confirm this
judgment.
A properly executed will is always extremely important, and
would have avoided the necessity for a court application in the present case.
Court case on fiduciary duty
Breetzke and Others NNO v Alexander NO and Others [2020] ZASCA
97. In September 2012 the trustees of the SH Trust decided to sell
immovable properties held by the Trust. Two other trusts, the SF
Trust and the JA Trust, were the beneficiaries of the SH Trust. In
February 2013 the first respondent (A), one of the trustees, indicated
that he wanted to buy the properties from the Trust. Agreement was
reached on a purchase price of R179.5m. Of this, R90m related to a
property referred to as the SARS property, as SARS was the tenant.
A chose to have the properties transferred to a company, Z, which
he owned and controlled. In November 2013, Z sold the SARS
property to another company, D, for R110m. The first appellant (B)
(the first plaintiff in the court a quo) brought an action for breach of
fiduciary duty against A and alleged that at the time A offered to
purchase the properties through Z, he knew that D was eager to buy
the SARS property. B, therefore, alleged that A acted contrary to his
fiduciary duty towards the Trust and its beneficiaries by making a

secret profit on the subsequent sale of the property. B claimed, on
behalf of the SF Trust, half the profit made on the SARS property
back from Z. A attacked the claim by way of exception, saying that
Z owed no fiduciary duty to the Trust and that its actions in buying
and selling the SARS property
were, therefore, not wrongful,
which is a requirement to prove
an action in delict. The exception was upheld by the Kwa-Zulu
Natal High Court. The appellants appealed against this judgment.
The Supreme Court of
Appeals (Wallis JA (Mbha,
Mocumie, Molemela and Dlodlo
JJA concurring)) upheld the
appeal. The court referred,
amongst others, to its judgment
in Gross and Others v Pentz and
Van Vuren
ruled that where another party is
aware of the breach of fiduciary
duty by a trustee, and participates and benefits from it, such a party’s
conduct is wrongful and, therefore, subject to delictual action if the
other requirements are met. The exception was, therefore, struck
down.
Court case on costs of litigation paid from deceased
estate
Kriel v Master of the High Court and Others [2020] ZAWCHC 57. The
applicant (K) is the surviving spouse of R, who died in July 2018 at
the age of 71. K was 92 at the time of bringing the application. R
executed a valid will in March 2005 in which K was the sole beneficiary. R executed two more wills on 8 April 2018 and 26 April 2018
respectively. K alleged in his application that R was not mentally
capable of executing a valid will on both these occasions. The first
(the Master) and fifth (ABSA Trust) respondents did not oppose the
application. The second to fourth respondents did so initially, but
later indicated that they would tender a settlement proposal to K
and then abandoned their opposition to the application.
The court (Rogers J) held that the two 2018 wills were not validly executed due to R’s diminished mental capacity. The court criticised the role the second to fourth respondents played in bringing
about the execution of the two 2018 wills, from which they stood to
benefit. The court indicated its displeasure with their conduct by
deviating from the usual practice in cases about disputed wills that
costs be paid from the estate by ordering that these respondents pay
the costs. The court, however, refrained from imposing a punitive
cost order, as requested by the applicant. ◆
Van Vuren is CEO of FISA. The Fiduciary Institute of Southern
Africa (FISA) has developed an extensive archive of court case
summaries relating to fiduciary matters. You can visit the archive
at: https://www.fisa.net.za/category/court-cases.

10

November 2020

Appointmentsservicescourses

LUXURY

Choose from our fleet of
luxury Mercedes-Benz vehicles

QUALITY & SAFETY
All international quality
and safety standards met

PROFESSIONAL DRIVERS
WE’LL TAKE
YOU PLACES

We provide luxury
transport to private and
corporate clients throughout
Cape Town and surrounds.

Qualified, professional drivers

INSURANCE

Comprehensive insurance to
industry standards plus extensive
passenger liability cover.

SUPERIOR
COACH HIRE
SERVICE

www.withoutprejudice.co.za

EMPLOYMENT LAW
FEATURE

EMPLOYMENT LAW FEATURE

INTRODUCTION

There have been many comments made that this is an exciting
time in which to be involved in Employment Law. COVID-19
brought in its wake considerable change and challenges previously not considered.
Undoubtedly an increasingly diverse and demanding area,
there are many other laws that impact directly on actions that
both employees and employers may take.
The impact of COVID-19, the lockdown, and the unanticipated consequences of a dramatic change to life as we knew it,
demanded a rethink of how to run a business from a distance.
Laws relating to employment, tech off-site, confidentiality, security, access to information and, of course, company law are just
a few that have required interrogation.
The raw reality of the impact of COVID-19 can be viewed from
figures. The CCMA’s 2018-2019 financial report shows 38 588
workers subject to s189a retrenchments. This year, between
April 1 and June 25, 98 818 workers had been subject to s189a
retrenchments. Those affected will be across the board – wellpaid individuals with many commitments and those who live
from month-to-month. Practitioners are warning employers to
ensure their actions are taken honestly and with empathy; those
who dismiss staff without just cause will find themselves in considerable trouble as will those who do not adhere to the letter
and the spirit of the law when it comes to retrenchment. Companies are being asked to seriously consider the impact of retrenchment on the dignity and well-being – both physical and
mental – of employees.
According to Stats SA, 648 000 jobs were lost in the formal
non-agricultural sector in the second quarter of 2020. The business services industry reported a 147 000 loss. These figures
should be viewed with caution since data is generally collected
via email and telephone and, during this period, the Stats SA
offices were partially closed.
However, while aspects of employment and related laws may
change as a result of the coronavirus, this is only one of the
areas considered by the articles on this dynamic area of law. In
our diverse world, the rights of all to attain equality because of
ability may have been knocked out of the spotlight by a global
pandemic, but it is not off the agenda and firms would be wise
to be vigilant.
I am, as always, indebted to those practitioners who took time
out of their busy and now even more challenging schedules to
write for without prejudice. Those who write also know that knowledge shared results in goodwill beyond monetary value and assists
those without the benefit of large law firm diverse practice areas. •

Myrle Vanderstraeten
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RUMOUR HAS IT: WORKPLACE GOSSIP,
DISCRIMINATION AND SExIST STEREOTYPING
NAA’ILAH ABADER AND NATASHA COLEMAN
Office gossip is a common occurrence. Employers may prefer to ignore ru-

the SAWS’ HR business partner prepared a report. The report made no rec-

istence would be improper in a professional environment. This approach is

or where they came from. Ms Mthuli was simply advised that she could take

mours or pass them off as mere lowly tales, for fear that recognising their exnot without its flaws, particularly where these rumours amount to discrimina-

tion and victims are left without relief.

This problem was aptly portrayed in Mthuli/South African Weather Service

[2020] (CCMA), a recent arbitration award of the Commission for Concilia-

tion, Mediation and Arbitration (CCMA). In March 2015, Ms Mthuli was em-

ommendation and found that there was no tangible evidence of the rumours

the grievance further if she wished. No subsequent steps were taken by

SAWS to quash the rumours, or to intervene. In April 2018, Ms Mthuli ten-

dered her resignation but, after discussions with the CEO, she withdrew it

and subsequently went on maternity leave. Ms Mthuli was due to return to

work in November 2018. However, on medical advice, after being diagnosed

ployed by the South African Weather Service (SAWS) in the senior position of

with depression, she asked to be placed in a different work environment as

a sexual undertone that she had questionable relationships with her col-

not return to work. In response, SAWS made several requests for Ms Mthuli

legal manager. Towards the end of 2015, she became aware of rumours with

leagues. At the time, Ms Mthuli and a colleague – employed as senior man-

an interim arrangement. Her request was not responded to and so she did

to return, and went so far as to withhold her December 2018 salary. On 6

Office gossip is a common occurrence.
Employers may prefer to ignore rumours or
pass them off as mere lowly tales, for fear
that recognising their existence would be
improper in a professional environment.
This approach is not without its flaws, particularly where these rumours amount to
discrimination and victims are left without
relief.
Abader

ager at SAWS – were in a relationship. Initially, Ms Mthuli tried to cushion the

rumours and addressed them verbally. Yet they persisted. In August 2017,

Coleman

February 2019, she received a letter from SAWS requiring her to return to

work, Ms Mthuli responded by resigning and stated that she could not return

employees contacted her partner and maliciously alleged that Ms Mthuli was

due to the intolerable working relationships.

a result of the rumours, her office was avoided by colleagues and she was

that the work environment was intolerable and that SAWS did not attend to

in a sexual relationship with another employee. Ms Mthuli also learnt that, as

isolated from some of her duties. In the midst of these events, Ms Mthuli’s reporting lines changed, which both she and her partner viewed as a de facto

demotion. Having endured enough, Ms Mthuli and her partner lodged a griev-

ance to identify the source of the rumours. She felt that she had been side-

lined and victimised, her integrity had been questioned and that her dignity

had been negatively affected.

Despite lodging a grievance, no grievance hearing was convened. Instead,

Ms Mthuli referred a constructive dismissal dispute to the CCMA alleging

her grievances. At the arbitration, SAWS did not lead evidence and argued

that Ms Mthuli had failed to prove intolerability in her place of work because:

• the rumours amounted to mere office gossip and hearsay;
• the investigation could not establish any basis to lay charges against any
employee;

• she failed to exhaust the grievance procedure or to prove that she had
been demoted; and
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• office gossip is an occurrence for which employers should not be held liable – not even vicariously liable.

The Commissioner dismissed the constructive dismissal dispute. He ques-

tioned the actual intolerability of the employment relationship given that,

NOVEMBER 2020

Whilst Ms Mthuli is by no means the first female employee in a South

African workplace to be the subject of such rumours, our courts have yet to

make a determination on sexist rumours in the workplace. Conversely, in

2019, the US Court of Appeals for the Fourth Circuit deliberated on sexist

stereotypes that underpin workplace rumours about a woman’s personal re-

from August 2017 to April 2018, Ms Mthuli had not escalated her grievance

lationships.

ment of remoteness as time had moved on and the rumours were not neces-

firmed its willingness to hold employers liable under Title VII of the US Civil

the failure to prevent the spreading of false rumours could result in intolera-

the form of a false workplace rumour that a female employee had sex with

and that, by the time of her resignation in February 2019, there was an ele-

sarily being spread. The Commissioner’s award did not reject the notion that

bility or that this could give rise to an allegation of a constructive dismissal.

Ms Mthuli’s case was dismissed on the grounds that the facts did not meet

the test for intolerability.

The US Court’s decision in Parker v. Reema Consulting Services Inc con-

Rights Act for discrimination “based on sex” where the discrimination took

her male supervisor to gain a promotion. In this case, Ms Evangeline Parker
lodged a discrimination “based on sex” dispute when, after gaining six pro-

motions in just over a year, false rumours were spread that she owed her rise

In circumstances where the facts permit, such as in Ms Mthuli’s case, it

up the employment ladder not to her hard work and skill, but to a sexual af-

unfair because it constitutes a form of discrimination. Alternatively, the same

implied that she had “used her womanhood, rather than her merit, to obtain

to address the issue constituted unfair discrimination, in breach of s6 of the

voked a deeply rooted perception that generally women, not men, use sex to

held vicariously liable. The Commissioner alluded to this possibility by stating,

Parker plausibly alleged that she had suffered harassment as “traditional

would be possible to argue that the constructive dismissal is automatically

facts may give rise to a complaint that SAWS’ failure to take adequate steps

Employment Equity Act (55 of 1998) (EEA) for which an employer could be

in an obiter remark, that he did not in any way condone any kind of rumours

fair with a senior employee. The court found that the rumour about Ms Parker

from a man, so seduced, a promotion”. The court stated that this rumour in-

achieve success and sell their bodies for gain. Thus, it accepted that Ms

negative stereotypes regarding the relationship between the advancement of

in the workplace, especially the nature and extent of the rumours that were

women in the workplace and their sexual behaviour stubbornly persist in our

structive dismissal dispute (and not an unfair discrimination dispute) he

women in the workplace differently from men”.

spread about Ms Mthuli. However, given that Ms Mthuli had referred a con-

lacked the powers to rule on the rumours in terms of the EEA.

The rumours alleging that Ms Mthuli had sexual relationships with col-

leagues were not sufficient for the precise dispute she had referred to the

society,” and “these stereotypes may cause superiors and co-workers to treat
In terms of the EEA, employers have a statutory duty to take steps to pro-

mote equal opportunity in the workplace by eliminating unfair discrimination

in any employment policy or practice, failing which an employer may be found

CCMA. Noticeably, despite also being in the relationship, Ms Mthuli’s male

to be liable in terms of s60. Section 6 prohibits unfair discrimination on the

about women in the workplace seem to spread more easily, particularly those

ployment policy or practice”. Where rumours are specifically directed at a

have “slept their way to the top”.

ees or suggest that women have not relied on merit for their success – the

partner was not subjected to the same rumours. Unfortunately, rumours

that fixate on their sexual relationships or suggest that female employees

grounds of sex, gender and a range of other grounds in respect of any “em-

specific gender – for instance, where they are only directed at female employ-

CCMA or the Labour Court may find that such conduct amounts to unfair dis-

crimination. They may also find that the employer is liable in terms of s60, or

perhaps vicariously liable, for its failure to take steps to prevent employees

from circulating false rumours.

On the other hand, the dissemination of these rumours could be seen as

a form of sexual harassment and grounds for disciplinary action against em-

ployees who create or spread them. The 2005 Amended Code on the Han-

dling of Sexual Harassment Cases in the Workplace (the Amended Code)

defines sexual harassment as unwelcome

physical, verbal or non-verbal conduct of a

sexual nature. Examples of verbal conduct

specified in the Amended Code include un-

welcome innuendos, suggestions, hints, com-

ments with sexual overtones, sex-related

jokes or insults, or inappropriate enquiries

about a person’s sex life. The spreading of ru-

mors that women have slept their way to the
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top, or which relate to their personal relationships with colleagues, fall

squarely within the Amended Code’s definition of sexual harassment.

It is worth mentioning that the Amended Code recognises the power im-

balance in quid pro quo relationships as a form of harassment. Here, a per-

3

in the EEA and the prohibition against unfair labour practices, its definition of
GBV is wide enough to encompass the spreading of sexist rumours. Such

conduct may also constitute bullying as defined in the Draft Code.

Growing public discourse calls on employers to comply with their responsi-

son influences or attempts to influence an employee’s employment

bilities in terms of the EEA and the Amended Code. Soon, employers may be

missal, salary or other benefits) by coercing or attempting to coerce an em-

place as per the Draft Code.

encompasses favouritism, whereby a person in authority rewards only those

by:

circumstances (such as engagement, promotion, training, discipline, dis-

ployee to surrender to the sexual advances. Quid pro quo harassment also

who respond to their sexual advances. Allegations that an employee has re-

lied on sexual advances to be promoted speak to a quid pro quo relationship

and employers should investigate whether quid pro quo harassment has oc-

curred.

An important dimension to this discussion is how the spreading of ru-

mours can be a manifestation of gender based violence (GBV). There has
been a greater push in recent years to acknowledge the various ways in

required to acknowledge their responsibilities to eradicate GBV in the work-

Employers can take important steps to prevent the spreading of rumours

• acknowledging the existence of workplace gossip;
• engaging all employees on the issue of GBV in the workplace;
• providing training to employees on their grievance and/or sexual harassment policies; and

• implementing or updating their workplace sexual harassment policies to
prevent sexist rumours. •

which GBV rears its ugly head, particularly in light of the #MeToo and #Notin-

Abader is a Senior Associate and

Africa. On 20 August 2020, the draft Code of Good Practice on the Preven-

Law department, ENSafrica. The article

MyName movements and the prevalence of violence against women in South

tion and Elimination of Violence and Harassment in the World of work was

published for public comment. Guided by the unfair discrimination provisions

60°

Coleman an Associate in the Employment
was reviewed by Peter le Roux, an

Executive Consultant in ENSafrica’s Employment Law department.
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RESIGNING AFTER DISCIPLINARY ACTION BUT
BEFORE SANCTION – WHAT IS THE LEGAL EFFECT?
MPUMELELO NXUMALO, NIVAANI MOODLEY AND SHANE JOHNSON
In a recent judgment, Mthobisi Mthimkhulu v Standard Bank of South Africa

(J928/20) (18 September 2020), the Labour Court considered whether an em-

ployee, who has been found guilty of serious misconduct, can avoid the ultimate
sanction of dismissal by resigning before the employer imposes the sanction.

In summary, the Labour Court found that because the employee had al-

The employee approached the Labour Court on an urgent basis, seeking

an order declaring his dismissal null and void on the basis that he had resigned before it was announced by Standard Bank.

The legal effect of resignation before sanction

ready been subject to a disciplinary hearing and the only outstanding step

Given that, legally, a resignation is a unilateral act which does not require ac-

tion had no legal effect.

matter was whether the termination had taken effect or not? The court also

was the announcement of a sanction of dismissal, the employee’s resigna-

ceptance by the employer in order to be effective, the critical question in this

considered Naidoo and another v Standard Bank SA Ltd and another

Facts

Mr M (the employee) was employed by Standard Bank from 1 June 2016. Be-

tween February and May 2020, the employee allegedly conducted himself in
a grossly dishonest and fraudulent manner. The employee attended a disci-

plinary hearing and on 19 August 2020, the chairperson of the hearing is-

Nxumalo

sued a guilty finding against the employee. On 21 August 2020, before

(J1177/19) [2019] ZALC JHB 168 and Toyota South Africa Motors (Pty) Ltd v

CCMA and others (2016) 37 ILJ 313 (CC), where it was held that since a valid

resignation is incapable of being withdrawn, an employer has no right to dis-

cipline an employee once resignation has taken effect.

The Labour Court, however, distinguished this matter on the facts, finding

Moodley

Johnson

that because the employee had already been disciplined and the only out-

Standard Bank could impose the sanction, the employee resigned with im-

standing step was the announcement of a sanction (dismissal), the tactical

tice period. On 24 August 2020, a sanction of dismissal was issued to the

The court also applied the following contractual principles to this matter:

mediate effect. Standard Bank sought to hold the employee to a 30-day no-

employee. The employee, however, resisted the sanction on the basis that

Standard Bank no longer had any jurisdiction over him. He demanded that

Standard Bank abandon and nullify the dismissal before close of business on
1 September 2020. Standard Bank refused to do so. The employee did not

wish to have a dismissal record attached to his name as he feared that this

would jeopardise his application for pupillage to the Bar.

resignation by the employee in this matter had no legal effect.

• An employee who is contractually obliged to serve a notice period repudiates a contract where he or she does not serve the notice period.

• In response to repudiation, the aggrieved party has a right to accept or

reject the repudiation. If the aggrieved party accepts the repudiation, the

contract will be rescinded once this is communicated to the party who repudiated the contract. If the aggrieved party rejects the repudiation and
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does not rescind the contract, the contract will be kept alive. In this mat-

ter, Standard Bank did not rescind the contract, despite the repudiation
by the employee.

• The election to cancel and rescind the contract lies in the hands of the
aggrieved party and not the aggressor party.

In other words, a breach of the contract, the court held, does not neces-

sarily end the contract of employment. The aggrieved party may choose to

end the contract and, if this happens, the contract will come to an end. The

5

court also used a sport analogy in concluding that Standard Bank was “enti-

tled to tack the ball since it elected to keep the playing field – the contract of

employment – alive or open for play”.

In light of the above, the employee’s application was dismissed with costs.

Nxumalo is a Partner; Moodley a Senior

•

Associate and Johnson a Professional

Support Lawyer with Webber Wentzel.

They are Employment Law specialists at Webber Wentzel.

A LETHAL COCKTAIL:
A COLLISION COURSE OR A PARALLEL
SPHERE: DISSECTION THE INTERSECTION
BETWEEN LABOUR, COMPETITION AND
BUSINESS RESCUE

IMRAAN MAHOMED AND DYLAN BOUCHIER
In a well-considered piece, Professor Stefan van Eck analyses existing labour

workers’ rights have been promoted on a regional level in the Southern

laws under the topic: “Constitutionalisation of South African Labour Law: An

African Development Community’s (SADC)…”.

affairs [the rights of employees] may not necessarily be evident in practice,

to South Africa, fairs well for business in light of the continued intersectionality

Experiment in the Making”. Professor van Eck notes, “although this state of

workers’ human rights were for the first time entrenched in the South African
Constitution 16 [at the time] years ago: a new set of labour laws that give effect to International Labour Organisation (ILO) principles were enacted be-

tween 1996 and 1998 and local labour law reforms during 2002 witnessed

further strengthening of worker’s rights in the statute books. In theory also,

In this article, we consider whether this experiment, which is almost unique

between labour, competition and business rescue laws that we have witnessed

over the past number of years, and which was accelerated in 2020. We do not

look in any detail how the Companies Act (outside its bankruptcy protection

provisions) imprints on this topic, but conclude with a thought on the subject.

Interestingly, with the dawn of the democratic era, there was an early need

Interestingly, with the dawn of the democratic era, there was an early need for
legislative reform in the areas of labour
and competition law. The competition
legislation was reformed in order to
strengthen the country’s developing
economy and to assist with wealth distribution, whilst also looking to reduce unemployment.
Mahomed

Bouchier
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for legislative reform in the areas of labour and competition law. The competition legislation was reformed in order to strengthen the country’s developing
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extensive relief following the approved merger almost a decade earlier. The

facts are well known and have been in the public domain for a number of

economy and to assist with wealth distribution, whilst also looking to reduce

years now.

other, which was rare, it reflected an antagonistic relationship as the courts

ees from various stores around the country, citing operational reasons. In late

unemployment. Historically, when the two areas of law encountered each

struggled to conceptualise the intersection. It took the arrival of US retailer

Around 2009/10, prior to the merger, Massmart retrenched 503 employ-

2010, Massmart then announced that Walmart intended to acquire a con-

Walmart on South African shores, almost a decade ago, looking to buy a con-

trolling interest. SACCAWU took the view that, given the timing of the re-

cocktail mix under the ‘public interest’ provisions of the Competition Act (even-

retrenchments were merger-related. The Tribunal concluded that there was

trolling stake in Massmart, to throw labour and competition laws into a lethal
tually resolved by the Competition Tribunal). Why? In a nutshell, it is because

of the introduction of the concept of ‘public interest’ and merger control in

merger reviews. Public interest provisions were included in the law as a means
of responding to various objectives other than the economic objective of con-

sumer welfare. ‘Public interest’ is an elastic concept and, for this purpose, we
discuss protecting employment. Section 2 of the Competition Act lists the

main purposes of the Competition Act, one of them being to promote employ-

trenchment, together with the process of merger negotiations, the

insufficient evidence before it to support such a conclusion. By mid-2011, it
approved the merger – subject to a number of conditions. SACCAWU ap-

pealed to the CAC, which upheld the merger but added a condition that: “The

merged entity is required to reinstate the 503 employees who were re-

trenched in 2009 and June 2010 and must take account of these employ-

ees’ years of service in the Massmart Group.” However, and even though the

503 employees had been reinstated, SACCAWU still had one more bone to

ment. Section 12A(3)(b) provides that the competition authorities must evalu-

pick: properly interpreted, was the CAC’s reinstatement order retrospective in

this really be the purview of the competition authorities? We know this was in-

Limited and Another (111/CAC/Jun11) [2020] ZACAC 2, and is a classic

ate the effects that a proposed merger will have on employment. But, should
deed the intention. In doing so, does it run into a collision course with

specialist employment tribunals which also look at protecting em-

ployee rights in case of unlawful and unfair conduct by the em-

ployer?

This cocktail was neutralised in 2010 by the

Competition Tribunal in Metropolitan Holdings Ltd/Momentum Group Ltd [2010]

ZACT 87, where it was made clear
that the competition authori-

ties will not interfere with is-

sues affecting wages,

collective bargaining and working

conditions.

Specifically: “[a]

labour tribunal

views retrench-

ments from the point

of view of the operational require-

ments of a firm and fairness of the

process in relation to a particular employee. It

does not ask the prior question, should the merger have

effect? This was the issue before the CAC in SACCAWU v Massmart Holdings
labour law conundrum.

The CAC held that if the order of “reinstatement” was in-

tended to mean that the retrenchments were unlawful or unfair,

there would have been no break in service and no need for the

second condition. It came to this conclusion upon a reliance

on the Constitutional Court judgment in Equity Aviation
Services (Pty) Ltd v CCMA & Others 2009 (1) SA
390 (CC), where the

Court held that the

ordinary meaning of

reinstatement is sim-

ply that the rein-

stated employee

resumes her service from

the date of the order on the same

contractual terms that applied when her

services were terminated, and that the extent
of retrospectivity is dependent upon the
exercise of a discretion by the

court or arbitrator. It was held in

Equity Aviation that retrospectivity of

reinstatement was a “separate discretion that must be exercised by the arbi-

been permitted in the first place, which gave rise to the subsequent opera-

trator or the judge when deciding to award reinstatement”.

not deal with the subsequent issue of operational requirements or whether a

ment must be retrospective, and sought to have this part of the order inter-

derstood in this way, we are not duplicating the role of another regulator.”

the argument, stating that “[t]his enquiry was undertaken in the context of

tional circumstances. The Tribunal does ask the prior question, but then does

particular individual has been treated fairly in the retrenchment process. UnThis determination, however, is artificial; and the decade long saga be-

tween Walmart and SACCAWU is a case in point. It took fancy footwork for the

Competition Appeal Court (CAC), in 2020, to block SACCAWU seeking more

SACCAWU contended that it was implicit in the order that the reinstate-

preted as requiring back pay to the date of retrenchments. The CAC rejected

determining whether the retrenchment was sufficiently related to the merger

to warrant, as a matter of public interest, the imposition of an employment-re-

lated condition for merger approval. This court was not sitting as a court ap-
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plying the LRA with a view to determining whether some remedy under [the

tion of jobs, then that interpretation ought to be preferred. This is regrettably

sidering different legal issues in respect of the same set of circumstances

plicated set of circumstances where a company is to be rescued from liquida-

LRA] should be granted.” So, the net effect is that we have different fora conand for different purposes.

What often occurs in practice is that competition authorities impose con-

ditions such as the company not being able to retrench a defined number of

employees for a period of time. This gives rise to interesting questions in em-

ployment law as the managerial prerogative is constrained by the condition

artificial. Employees are but one of the stakeholders in what is usually a com-

tion. If there is a moratorium on retrenchments before a business rescue

plan is published and adopted, it could bleed out a company in rescue very
quickly, as one of the largest areas of cash burn in business rescue is em-

ployee costs. It could be argued that labour laws are meant to remedy such a
situation – but this is naïve, in light of how restrictive our labour laws actually

imposed in granting merger approval. This having been said, changed circum-

are. SAA creates serious challenges for BRPs as they will have to continue to

have had successful experiences with the authorities in this respect. How-

tors and shareholders; while endeavouring to rescue a business in financial

stances do allow one to seek a relaxation of the merger conditions and we

balance the rights of all affected persons, which includes employees, credi-

ever, it does make the engagement with unions all the more complex. (Usu-

distress.

longer periods, or have even been imposed indefinitely.)

the Competition Tribunal for Bidco to take a stake in Comair was refreshing.

ally between one and three years, but some moratoriums have been for
Whether this policy approach advances the interests of a developing

The announcement in late October 2020 about the merger approval by

Comair, which operates low-cost carrier Kulula and the domestic British Air-

economy is controversial. More often than not, the parties to a merger be-

ways franchise went into business rescue on 5 May 2020. From media re-

buying another business. On the other hand, there is the protection of em-

permitted to retrench any employees for three years from the day operations

come frustrated by not having full autonomy when making decisions around

ployment. However, there is a very fine line between protecting employment
and alienating investment.

Whilst we describe the interplay between competition and labour laws as

a lethal cocktail, the intersections between employment laws and business

rescue laws could be described as a Molotov cocktail. This is best demon-

strated by the recent judgment of NUMSA and SAA (in business rescue). The
matter came before the Labour Court with NUMSA seeking an order declar-

ing SAA’s s189(3) notice, issued under the Labour Relations Act, unlawful

ports it is understood that, under the terms of the merger, Bidco will not be

begin. However, 200 employees would face retrenchments in the months

after the merger's implementation. This move by the Competition Authority is

refreshing in that the employment termination restrictions are out-the-box

and are practically designed for a struggling business which intends to trade
out of rescue.

That leaves us with a consideration of where the Companies Act, in gen-

eral, features around this subject. We believe that the next frontier is going to

be union and employee activism under the Companies Act – at least in areas

and invalid on the basis that it contravened s136(1) of the Companies Act.

such as derivation action and holding delinquent directors to account. •

could commence retrenchment proceedings under s189 of the Labour Rela-

Mahomed is a Director and Bouchier a

The issue before the court was whether a business rescue practitioner (BRP)
tions Act, 1995 (LRA) prior to adopting a business rescue plan. The court

concluded that the BRP can only contemplate retrenchment if the need to retrench is rooted in the plan.

Faced with the same issue, the Labour Appeal Court found that the suc-

cess of rescuing a company naturally included the preservation of jobs and

that if there was an interpretation of s136 that better promotes the preserva-













Candidate Attorney, Employment Law practice,
Cliffe Dekker Hofmeyr.

As without prejudice was being finalised, trade union Numsa's lawyers

demanded that Comair withdraw its s189 notice and issue a new one
based on consultations with the union by November 6.
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KEY CHANGES TO THE ‘CONSOLIDATED
DIRECTION ON OCCUPATIONAL HEALTH AND
SAFETY MEASURES IN CERTAIN WORKPLACES’
ANDI MICHALOW AND LUNGELO MKHIZE
On 1 October, the Minister of Employment and Labour published revised Consoli-

dated Directions on Occupational Health and Safety Measures in Certain Work-

places for purposes of guiding employers in handling COVID-19 in the workplace.
While employers are familiar with the previous Consolidated Direction on

Occupational Health and Safety Measures in Certain Workplaces, published

on 4 June 2020, the Consolidated Directions place important and additional

obligations on employers and employees who have returned to work.

Employers with more than 50 employees

In terms of the Consolidated Directives, an employer of more than 50 em-

ployees (it was previously employers of more than 500 employees) must sub-

mit a record of its risk assessment, together with a written policy concerning

the protection of the health and safety of its employees from COVID-19, as

mit the following categories of data to the National Institute for Occupational

Health in the manner set out in the National Department of Health Guidelines:

• each employee’s vulnerability status for serious outcomes of a COVID-19
infection;

• details of the COVID-19 screening for employees who are symptomatic;
• details of employees who test positive for COVID-19;
• the number of employees identified as high-risk contacts within the workplace if a worker has been confirmed as being positive; and

• details on the post-infection outcomes of those testing positive, including
the return to work assessment outcome.

The data concerning each employee’s vulnerability status must be submit-

ted once in respect of each employee, and the remaining data must be sub-

While employers are familiar with the
previous Consolidated Direction on Occupational Health and Safety Measures in
Certain Workplaces, published on 4 June
2020, the Consolidated Directions place
important and additional obligations on
employers and employees who have returned to work.
Michalow

contemplated in s7(1) of the Occupational Health and Safety Act, 1993

(OHSA) to:

• its health and safety committee established in terms of s19 of the OHSA;
•

and

the Department of Employment and Labour within 21 days of the com-

mencement of the Consolidated Directions (that is, by 21 October 2020).
Furthermore, the obligation to provide screening and testing data now ap-

plies to employers with more than 50 employees. These employers must sub-

Mkhize

mitted as soon as possible before Tuesday of each week in respect of the
data collected in the previous calendar week commencing Sunday.

Employers must also inform their employees of the submission of this

data and advise them of their adherence to the Protection of Personal Information Act, 2013.

Furthermore, employers may submit the data to an employer’s association if

the association has entered into an agreement with the National Institute for Oc-

cupational Health to receive, process and submit the data to the Institute, and
the association has undertaken to submit the data on behalf of the employer.

NOVEMBER 2020
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Reduction in the mandatory isolation period

other parties involved in resolving the issue, that an inspector has been noti-

been reduced from 14 days to 10 days. Health workers with high risk expo-

inspector in terms of s30 of the OHSA.

with the worker, be reduced to five days.

refuse to work if they can establish that they have a “reasonable justifica-

The mandatory self-isolation and self-quarantine period for employees has
sure must remain in quarantine for seven days, which can, by agreement

Refusal to work due to exposure to COVID-19

Employees are still allowed to refuse to perform any work if circumstances
arise which, with reasonable justification, appear to that employee, or to a

health and safety representative, to pose an imminent and serious risk of

their exposure to COVID-19.

In these circumstances, an employer who has been notified of an em-

fied. Furthermore, employers must comply with any prohibition issued by an

Employers should take cognisance of the fact that employees may only

tion” to refuse to do so. While it is unclear what a “reasonable justification” means and what the threshold is, it is likely to be, at the least, an

objective inquiry, and a blanket refusal will not be found to be reasonably

justifiable. In the absence of an employee putting forward a reasonable

justification, and once the procedures described have been followed, employers would be entitled to treat a refusal to work as misconduct in the

form of insubordination and employers’ disciplinary codes and proce-

ployee’s refusal to work must, after consultation with the compliance officer

dures would apply.

that may arise from the employee’s right to refuse to work.

and ensure compliance in the workplace. •

consult with a health and safety committee or, if there is no committee, a

Michalow is an Associate and Mkhize a

and any health and safety representative, endeavour to resolve any issues

The Consolidated Directions place an extended obligation on employers to

It is important for employers to familiarise themselves with these changes

health and safety representative in an attempt to resolve the employee’s re-

Candidate Attorney with Fasken (South

must notify an inspector within 24 hours and advise the employee, and all

Fasken Counsel Nigel Carman.

fusal. Furthermore, if the matter cannot be resolved internally, employers
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BLOWING THE WHISTLE…WITHOUT BLOWING
YOUR REPUTATION
AMBER ENGELBRECHT
As organisations face added financial pressures in the wake of the recent

rupted service levels during times of uncertainty. Adequate redundancy is

global economic downturn, stakeholders need to remain vigilant in their

critical to ensure uninterrupted service continuity 24/7/365. This, to-

speed at which it is detected can have a significant impact on the ultimate

scrutinised before appointing an external service provider. Ideally, service

plight against fraud and corruption. Fraud detection is critical because the

size of the fraud. It should thus be increasingly important to those organisations that wish to succeed in a post-COVID world.

The 2020 Report to the Nations global study by the ACFE (Association of

Certified Fraud Examiners) claims that the premise for effectively detecting
occupational fraud lies in identifying which methods are best at facilitating

detection. Regardless of the leading-edge detection techniques available to

organisations today, the ACFE found that tips were still the most common de-

tection method by a wide margin. In fact, 40% of the cases in their most re-

cent study were detected by way of tips. Tips were found

to be almost three times more effective in fraud detection than internal audit, which they cited as being the

next best method. The ACFE found that those organisa-

tions with whistle-blowing hotlines were more often able
to detect fraud via tips than those without.

In South Africa, the King IV Report on Corporate Gov-

ernance for South Africa focuses on ethical leadership,
ethical culture and ethical responsibility. This report

makes special provision for the introduction of safe re-

porting mechanisms in a bid to further encourage stakeholders to maintain and monitor organisational ethics.

Whistle-blowing hotlines have proven to be one of the

gether with data privacy credentials, should be requested and carefully

providers should conceal the physical location of these hubs, to safe-

guard anonymity and ensure utmost confidentiality.

• Agent headcount and experience: Service providers should have a core
team of multi-skilled agents with adequate forensic hotline experience

and minimal staff turnover. These elements support service consistency
and speak to the confidentiality, commitment and integrity of the team.
Team tenure, experience and qualifications should be requested and

scrutinised before appointing an external service provider. Agents often

As organisations face added
financial pressures in the
wake of the recent global
economic downturn, stakeholders need to remain vigilant in their plight against
fraud and corruption.

more convenient, cost effective and most widely chosen
safe-reporting mechanisms for organisations; they have

Engelbrecht

become an essential component of any corporate fraud

risk management strategy. What better way to encourage
stakeholders to report fraud and misconduct within an

organisation than to provide them with an easily accessible tool that facili-

only have one chance at soliciting information from whistle-blowers. Accu-

tates anonymous reporting, 24 hours a day, to an independent service

racy and experience are thus critical. From a customer service perspec-

courages ethical culture and ethical responsibility within the workplace.

eliciting the maximum information from whistle-blowers, as this creates

provider? This is an important question as the wrong provider may cause ir-

repeat usage.

provider? Such a mechanism not only assists in fraud detection, but also enSo how does one go about sourcing a reputable whistle-blowing hotline

revocable reputational damage to the organisation and whistle-blower alike.

There are a few key aspects to consider when appointing an external hotline
service provider:

• Failover (a backup operational mode) and redundancy: Service providers
should have adequate delivery hubs for failover and disaster recovery.

Ideally one needs a primary, secondary and virtual hub to ensure uninter-

tive, it is imperative for agents to be skilled in the art of respectfully

high quality reports and a positive call experience which may encourage

• Independence and anonymity: Service providers should be independent
from the organisation and facilitate anonymous and confidential report-

ing. Experienced service providers usually incorporate a confidential

feedback loop into the scope of service provided. Having a truly inde-

pendent and anonymous service provides some assurance to potential

whistle-blowers and may contribute toward repeat usage.
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• Reporting mediums: Service providers should support a

host of anonymous and confidential reporting mediums, in-

cluding phone, fax, email, web, post and mobile app. Again,
data privacy credentials are of utmost importance and

should be requested and scrutinised before appointing an

external service provider.

• Coverage: Service providers should operate 24

hours a day, 365 days a year so whistle-blowers
can make reports immediately, before they
lose courage or face threats. Experienced

service providers usually operate live 24

hours a day. They do not use answering ma-

chines as this may violate the anonymity and

confidentiality elements.

• Additional forensic support: Service providers

should be able to provide additional forensic sup-

port such as triaging and investigations. Such ca-

pabilities allow reports to be assessed by forensic

professionals who can effectively identify the nature

of the allegations reported and escalate/investigate these reports according to urgency and severity.

behaviours requires empowering stakeholders with the right tools and

tle-blowers in their preferred language. Third-party interpreters or transla-

trust means issues are reported to a reputable service provider, not on social

perceived confidentiality concerns. Experienced service providers are

integrity of the company without fear of retaliation, they invest in the company

by the whistle-blower. This is done to preserve the content and context of

all encourage if we are to survive in the “new normal”.

• Language capabilities: Service providers should be able to speak to whistion services should be approached with caution due to actual and

usually able to provide reports in English as well as the language spoken

the allegation and to ensure that nothing is lost in translation.

• Longevity and experience: Service providers should be well established,
with a proven track record and contactable client references. Local and

global experience is often required and preferable. Experienced service

providers should be willing and able to share key metrics around their av-

erage time to answer, abandonment percentages, number of calls per
annum, caller service ratings, etc.

Ethics and compliance officers and other executives cannot be every-

where at once. Effectively uncovering, addressing, and rooting out unethical

processes to speak up when they see something is amiss. Gaining employee

media, and handled appropriately. When stakeholders can contribute to the

mission with increased performance and loyalty. This is something we should

•

Engelbrecht leads the KPMG FairCall Centre of Excellence, which operates

24/7/365 from an undisclosed location in South Africa, with various forensic hubs worldwide. Operated by forensic professionals, KPMG FairCall is a

proven, confidential and anonymous way for all organisational stakeholders
to report suspected fraud and misconduct. KPMG FairCall has an extensive
global footprint and currently operates in more than 60 countries worldwide. KPMG FairCall offers whistle-blowers support in 35 languages via

combined phone and web intake, and facilitates further reporting via email,
post, fax and mobile app.

http://www.inceconnect.co.za/publication/DealMakers
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SECTION 4 OF RICA: THE BIG BROTHER
CONSTANT AND THE ADMISSIBILITY OF
SECRET RECORDINGS
FAAN COETZEE, AADIL PATEL, RIOLA KOK AND VAUGHN RAJAH
COVID-19 has definitively altered the workplace and has accelerated a

as evidence in court proceedings.

places as delicately as under the current circumstances, which have forced

munications and Provision of Communication-Related Information Act (70 of

changing work order. Never before have employers had to manage their workthe world of work to become largely remote. The advent of technological ad-

vances has been imperative in this regard; “Zoom” and “Microsoft Teams”

may be 2020’s greatest contribution to our common vocabulary. An intuitive

question to ask in this environment is: what are the limits of this technology

This position was later codified in the Regulation of Interception of Com-

2002) (RICA). Section 4(1) of RICA provides:

“Any person, other than a law enforcement officer, may intercept any com-

munication if he or she is a party to the communication, unless such commu-

nication is intercepted by such person for the purposes of committing an

in a constitutional democracy and in the employer-employee trust relation-

offence.”

recording capabilities. Is secretly recording colleagues or employees legally

cludes a person who might be listening, but not actively participating in the

ship? Zoom, Microsoft Teams and our smart devices are all equipped with

permissible? Does the secret recording of employees or colleagues consti-

tute admissible evidence in court proceedings?

In S v Kidson 1999 (1) SACR 338 (W), the court was called upon to deter-

mine whether the secret recording of a communication between an accom-

Coetzee

Furthermore, in terms of s1 of RICA, a “party to the communication” in-

communication.

It is evident from s4 that parties to communications may record the com-

munication, with or without the consent of the other parties, provided that

the recording is not intended to be used in the commission of an offence.

Patel

plice to a murder and the accused constituted admissible evidence in a

criminal trial. The court made a distinction between ‘third party monitoring’

(monitoring by those who are not party to the conversation) and participant

monitoring (monitoring by a party to the conversation). The court held that

Kok

Rajah

Therefore, subject the proviso contained in s4, the recording of Zoom or Mi-

crosoft Teams meetings and the like is permitted where one is a party to the

meeting or conversation, irrespective of whether one has informed the other

parties of such recording or whether one is actively participating in the com-

the interception of a call where one is a party does not constitute “third party

munication.

own conversation. The court therefore confirmed that secret recordings of

nication by a party thereto, the Act also provides for instances of interception

monitoring” as it would be flawed to say that one is eavesdropping on one’s

conversations, where they constitute “participant monitoring”, are admissible

In addition to s4 of RICA, which allows for the secret recording of commu-

by non-parties to communication. One example is s16, in terms of which an

NOVEMBER 2020
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Constitution and we await the judgment in this regard.
This judgment should not be viewed as invalidating RICA in its entirety, neither was s4 of RICA
the subject matter of the case. Notwith-

standing, it remains important to bear in

mind the constitutional right to privacy

when secretly recording a communication,

as there may come a time when s4 comes
under constitutional scrutiny.

In the employment context, however, this

issue requires consideration of the tension be-

tween the right of any person to record a conversation

(provided that such a person is a party to and has not

objected to the recording) and the principle that an em-

applicant may make application to a designated judge for an interception di-

ployment relationship is based on an implicit trust relationship between an

employer and an employee, as well as the robust level of communication

rection. The section provides for a judge to make an interception direction in

which takes place at an executive level.

ditions, without the knowledge or consent of the person whose communica-

tions; this means that an employee may legally intercept or record any com-

of the recent decision in Amabhungane Centre for Investigative Journalism

other person in a position of authority at the workplace if the employee is a

terms of which a party may intercept communication, subject to certain contion is to be intercepted. The constitutionality of s16 was the subject matter

RICA provides for a single party to monitor or record direct communica-

munication with his employer, manager, direct supervisor, HR manager or

NPC and Another v Minister of Justice and Correctional Services and Others

party to the communication.

constitutionality of several of South Africa’s surveillance schemes including,

cretly recording your employer without their knowledge or consent, even if this

2020 (1) SA 90 (GP). The Pretoria High Court was called upon to decide the

On the other hand, since the employment relationship is built on trust, se-

and particularly, certain sections of RICA – specifically s16. The case related

is legal in terms of RICA, may be problematic for the ongoing employment rela-

aware that his communications had been intercepted when a lawyer referred

tion of the business. Privacy and confidentiality issues in communication are

to an application made pursuant to an investigative journalist becoming

to transcripts of his communications in unrelated legal proceedings. The ap-

plicant approached the court, challenging the constitutionality of RICA on,
inter alia, its failure to provide notice of surveillance; the lack of sufficient

safeguards in relation to the safety and custody of information gathered by

way of surveillance, and the preservation of the confidentiality of sources of

investigative journalists.

The Court emphasised the constitutional requirement to limit the right to

tionship, particularly where the conversation pertains to confidential informa-

layered and complex and employees must still bear in mind their confidentiality obligations when seeking to use secret recordings in legal proceedings.

Similarly, despite s4 clarifying that employers may, in appropriate circum-

stances, secretly record communication with employees, the uncertainty as

to whether communication is being recorded may erode robust communica-

tion in the workplace that may be necessary for the growth and development

of businesses. While the secret recording of communication by parties

privacy in the least intrusive way and highlighted the need to safeguard the

thereto may be permissible, in doing so, an employer runs the risk of corrod-

dentiality of sources. The court held that it was common cause that RICA vio-

contribute to the running of their organisations.

sought to determine whether such a violation was justifiable in terms of s36

that the requisite policies related to the recording of communication are in place.

tent that it did not allow for post-surveillance notification (s16(7)(a) of RICA);

particularly in the current flexible, changing work environment, policies pertaining

media’s right to freedom of expression by ensuring protection of the confi-

lated the right to privacy as enshrined in s14 of the Constitution. It then

of the Constitution. The court ruled that RICA was unconstitutional to the ex-

that the current appointment system of the designated judge did not ensure

their independence in ex parte interception applications (with reference to

ing an open and honest communication work culture which may positively

In order to deal with this, employers must take a robust approach and ensure

In order to ensure complications associated with secret recordings are mitigated,
to electronic communication, more broadly and specifically, provisions related to

the recording of workplace meetings or discussions, must be crafted in accor-

•

the definition of designated judge in s1 of RICA); and that, in terms of s16,

dance with the needs of each business.

of surveillance was a lawyer or a journalist. The court gave parliament two

Coetzee is an Executive Consultant, Patel a

lance is unconstitutional. The matter has been referred to the Constitutional

Employment Law, Kok a Professional Support

RICA did not require the applying agency to inform the judge that the subject

years to remedy the deficiencies. The ruling further declared that bulk surveil-

Court to confirm the order of constitutional invalidity as is required by the

Director and National practice Head of

Lawyer and Rajah a Candidate Attorney.
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RETRENCHMENTS, RESTRAINTS OF TRADE
AND COVID-19: TERMINATION OF EMPLOYMENT FOR “ANY REASON WHATSOEVER”?
PIERRE VAN DER MERWE AND ALISHA NAIK
The negative economic impact caused by the COVID-19 pandemic has re-

Reasonableness and the phrase “any reason whatsoever”

ticle will take a closer look at the impact of retrenchments on the

the unreasonableness of the restraint. In raising this defence, litigants have

ployee has been retrenched, can an employer still enforce a restraint, and if

broadens the restraint beyond reason. Prior to the Reeves case, the high

sulted in many employers embarking on retrenchment proceedings. This arenforceability of restraint of trade agreements. More specifically, if an em-

As mentioned, a common defence to the enforcement of restraints of trade is
attempted to argue that the inclusion of the phrase “any reason whatsoever”

so, to what extent?

court generally took one of two stances on the matter. One view was where it

ever” (or a similar phrase) included in most restraint of trade clauses. This

wrongful termination by the employer, while the other view construed the

an end and, concomitantly, the means by which the restraint comes into op-

agreement was terminated unlawfully or unfairly by the employer.

Of particular importance to this article is the phrase, “any reason whatso-

phrase refers to the means by which the employment relationship comes to

eration.

Restraint of trade agreements are often held unenforceable on grounds of

unreasonableness (i.e. the restraint is unreasonable and therefore unen-

construed the phrase “any reason whatsoever” narrowly, so as to exclude

phrase more broadly, allowing the phrase to include a scenario where the
The phrase was construed narrowly in the case of Drewtons (Pty) Ltd v Carlie

1981 4 SA 305 (C). In the Drewtons case, it was stated that “[a]n employer

cannot repudiate his obligations under the contract of employment and at

As a result of the COVID-19 pandemic,
retrenchments have drastically increased
and some employers wish to enforce the
restraint of trade agreement in circumstances where the employment relationship was terminated through no-fault of
the employee.

Van der Merwe

Naik

forceable). In most instances, the defence is raised by the employee who has

the same time claim to enforce the restraint clause”. In other words, the

tion to commence work with a competitor. Occasionally, the situation arises

provisions when he himself had breached the employment contract.

ment of a restraint of trade.

Leigh-Smith 1982 4 SA 226 (ZS) where the court held that, “the inclusion of the

occasions. We will briefly consider the high court cases and the Supreme

case of Capecan (Pty) Ltd v Van Nimwegen 1988 2 SA 454 (C) the court found

ance Brokers CC and Another 1996 3 SA 766 (A).

no reason why a provision that is to operate after the employer-employee rela-

terminated the employment agreement and left the employer, with an intenwhere an employee is dismissed by the employer who then seeks enforce-

This particular factual matrix has been heard by the high court on several

Court of Appeal decision in the case of Reeves and Another v Marfield Insur-

court reasoned that the employer could not rely on the restraint agreement
The phrase was construed broadly in the case of Commercial Holdings v

phrase ‘howsoever caused’ does not make the restraint unreasonable.” In the

the conclusion in Drewtons to be “too widely stated” and held that “I can think of

NOVEMBER 2020
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tionship terminates for whatever reason should be contra bonos mores.”

After the somewhat conflicting case law regarding the enforcement of re-

straints of trade pursuant to the employer’s wrongful conduct, the Reeves

case settled the matter. In Reeves, the Supreme Court of Appeal confirmed

that the enforcement of a restraint subsequent to the unlawful termination by

15

The restraint of trade agreement generally becomes operative at the mo-

ment of the termination of the employment agreement. If the wording of the

restraint clause includes a phrase indicating that the manner in which the

employment agreement is terminated (i.e. termination for any reason whatsoever) is irrelevant to the restraint becoming operative,

an employer is neither contra bones mores

then such a clause is valid and binding on the parties.

nor unreasonable in circumstances where

the parties have agreed that the manner

In circumstances where the termination
of employment is as a result of a no-

in which the relationship is terminated

fault termination such as a retrench-

(i.e. for any reason whatsoever)

ment, a broadly stated phrase

should not be considered when

covering “any reason” for termina-

enforcing the restraint.

tion will include no-fault dismissals

It appears that it is now estab-

such as retrenchments. An em-

lished in our law that there is no

ployee seeking to avoid the enforce-

reason why the phrase “for any

ment of a restraint due to

reason whatsoever” (or a similar

retrenchment will, therefore, not be

phrase) in restraint of trade agree-

ments should be contra bonos

entitled to rely on the manner in

an employee and employer are enti-

nated if an appropriately worded re-

mores or unreasonable. Accordingly,

which the employment was termi-

straint clause was concluded.

tled to include such a phrase in their
restraint agreement and the re-

Conclusion

straint will not be found unreason-

Employers and employees should be aware that ap-

able merely because it is so broad that

propriately worded restraint of trade agreements remain

it includes termination for “any reason whatsoever”.

enforceable, notwithstanding retrenchments occasioned by the

Retrenchment and the enforcement of a restraint of trade agreement during the COVID-19 pandemic

economic shock of the COVID-19 pandemic. Both parties should consider

creased and some employers wish to enforce the restraint of trade agree-

able. •

As a result of the COVID-19 pandemic, retrenchments have drastically in-

ment in circumstances where the employment relationship was terminated

through no fault of the employee.

this if concluding a voluntary severance agreement or negotiating a fair severance. Employers should take care to keep their restraint clauses reason-

Van der Merwe is a Partner and Naik a Candidate Attorney with Schindlers.
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WHAT WILL WE TAKE WITH US?
PAUL GILBERT
An odd question I heard someone ask this week was “if your house was on

fire, and all people and pets were safe, what one possession would you hope
could be rescued?”

In the context in which the question was asked, we had only a moment to

think of an answer. The answers varied from treasured framed photographs,

to items of sentimental rather than monetary value, to an item of clothing be-

Gilbert

role will be preserved, and that the economy will be buoyant enough for every
business to survive. Change will certainly come and with it, for some, that

sudden upheaval and sense of loss, anger, frustration and, indeed, a sort of

grief.

I do not anticipate it as a certainty, but I do feel we should reflect on how

we will cope. What do you value about your career at this point that you must
take with you if your current role were suddenly to end;

The care we take now, and every
day, to look after the things we
should take with us, will bring
fulfilment today and sustain us
later. If we have to walk from the
building for the last time, I hope
we can do so in the certain
knowledge that we made a difference. It is that investment
that will never let us down.

as you go from what seemed certain, to a place of great
uncertainty, what are you holding against your heart?
If I reflect on my own world, which is (as it always

has been) fragile and uncertain, then some things are
hugely sustaining to me. For example, I know that the

tasks, the meetings, the reports etc, matter very little
indeed. What matters most are the relationships we

have with clients, and faculty and suppliers. Relation-

ships that will prevail and become even more valuable

in times of great need.

I know as well that the greatest achievement is

never revealed in a balance sheet or in a set of man-

agement accounts; the greatest achievement is in the

difference we make to those who put their trust in our

work. Nothing can take that away.

Kindness too is an investment that creates an invisi-

longing to a dear parent who had recently died.

It was just a game, but it still reveals something of what we actually value,

rather than what is valuable from an insurance claim point of view. As the

conversations moved on, however, and the game was forgotten by most of

us, I was stuck with my thoughts. I wondered to myself, if it was not my

house, but my career that was on fire, what one thing would I like to rescue?
Careers, of course, are never literally on fire, but what if your role is unex-

pectedly redundant? What if that “nailed on” promotion goes to someone

else? What if your business collapses and everyone in it is out of work in a

ble network of support. The more we offer, the more se-

cure the network becomes. Each strand of kindness is the perfect gift that

costs nothing but thoughtfulness, and yet can never be wasted. Kindness

stays with us, and softens the jagged edges of life. The smallest and the

seemingly least consequential moment can literally change a life. I remember

well the letter a college lecturer wrote to the senior partner of the law firm I

hoped to join, recommending me to the firm. The letter might have taken ten

minutes to write, but it undoubtedly changed my life.

If the fire alarm goes off on your current role and you must evacuate

this moment of your career, I hope you can take with you the care of rela-

moment?

tionships that matter and the difference you made to others. At a time

dearly to your chest, as you walk from the smoking embers of the job you

more than anything. These things speak for you when you might be lost

In these circumstances, what is the metaphorical possession you clasp

thought was secure?

Is it your Russell Group 2:1 (university graduation result), or the big city

law firm training contract, or your biggest deal, or your airport lounge gold

when you might feel scared and overwhelmed, these things will matter

for words.

The care we take now, and every day, to look after the things we should

take with us, will bring fulfilment today and sustain us later. If we have to walk

pass, or your job title? I wonder if these things truly define our need to feel

from the building for the last time, I hope we can do so in the certain knowl-

ments that decorate a room, but which, in the end, do not define us.

down.

important in the next twelve months. It is impossible to imagine that every

Gilbert is CE of LBC Wise Counsel.

fulfilled in a career, or whether these things are like the replaceable orna-

Sadly, I fear that many of us will experience a sudden loss of something

edge that we made a difference. It is that investment that will never let us

•
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CANNABIS IN THE WORKPLACE –
MTHEMBU AN UNCERTAIN FIRST STEP
LAVERY MODISE AND YURI TANGUR
On 18 September 2018, the Constitutional Court decriminalised private culti-

employer’s zero-tolerance policy, of which the employees were aware.

tional Development and Others v Prince (Clarke and Others as intervening

lated to cannabis, and is especially important since legislative clarity is ex-

vation, possession and use of cannabis in Minister of Justice and Constitu-

parties, Doctors for Life International Inc as amicus curiae) and related mat-

ters 2018 (10) BCLR 1220 (CC). At the time that the judgment was handed

This case is ground zero for what may be many employment matters re-

pected later this year as the Bill develops. Until then, both employers and

employees must navigate through uncertainty. What follows are some poten-

down, it seemed unlikely that the workplace would fall within the scope of the

tial concerns that employers should address.

sume cannabis while at work. However, contrary to what the judgment con-

Substantive fairness

judgment and unlikely that any reasonable employee would attempt to con-

templated, it happened that the issue of where the workplace falls within the

legislation was discussed in a case involving an employee who consumed the

drug outside working hours and thereafter reported for work. The Cannabis

for Private Purposes Bill is currently going through the legislative process and

The commissioner rightfully considered substantive fairness and the guide-

lines in cases of dismissal. The reasoning of the commissioner is clear but,

despite regular discussions at the workplace, the employees seemed gen-

uinely ignorant about the application of the employer’s policy in relation to

The employer’s policy seems to have been
intended to guard against employees
“being under the influence of an intoxicating substance while on duty” and to apply
a zero-tolerance approach toward substance abuse. It is not clear what the
threshold is for being under the influence
of an intoxicating substance.
Modise

it is, therefore, a good time to review Mthembu and Others v NCT Durban

Wood Chips [2019] 4 BALR 369 (CCMA).

In the Mthembu case, some employees may have had the mistaken un-

derstanding that since private use of cannabis had been decriminalised, em-

Tangur

use of cannabis in the workplace. The employees consistently, and without
hesitation, admit that they smoked outside of work. That seems to indicate

that they had a genuine belief that what they did was not in contravention

of the employer’s policies. It is unclear, since everyone takes different peri-

ployers would find nothing wrong with employees consuming the drug outside

ods of time to metabolise the substance out of the system, when they

tems during working hours – in a dangerous working environment – the wood

ployer followed the correct procedures. However, in relation to substantive

working hours. They were unaware that the drug would still be in their sys-

and chip industry.

The employees were dismissed for misconduct (testing positive for

cannabis while at work). The employees referred the dispute to the Commission for Conciliation, Mediation and Arbitration (CCMA), which found the dis-

missal to have been fair on the basis of the reasonableness of the

would be able to consume the drug in relation to work. Formally, the em-

fairness, it is arguable that the employees could not reasonably have been

expected to be aware of the prohibition on having cannabis in their systems

while at work, if it had not been specifically explained to them prior to their

dismissal, nor does it appear to have been explicitly provided for in the

workplace policy.
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Zero Tolerance

Schedule 8(7) guidelines in cases for

misconduct). Another potential issue

The employer’s policy seems to have been intended to guard against em-

may be the validity of the form of test-

ployees “being under the influence of an intoxicating substance while on

ing when considering whether a dis-

duty” and to apply a zero-tolerance approach toward substance abuse. It is

missal was fair.

not clear what the threshold is for being under the influence of an intoxicat-

In upholding the employees’ dis-

ing substance. For example, would a spoonful of cough medicine containing

missal, the commissioner considered the

alcohol push an employee over the limit. To

highly physically dangerous working environ-

prevent confusion, these uncertain aspects

ment. It seems that employees who work in this

need to be addressed in detail in an em-

type of environment are more susceptible to dis-

ployer’s policy.

missal than employees who work in less dangerous

Medical Testing

environments.

Would mere detection of cannabis in employees

In Mthembu, a trained medical

justify dismissal in all cases where the environ-

professional conducted a test with

ment is considered relatively dangerous? This is

the consent of the employees,

particularly relevant when taking into consideration

and samples were sent to a

that eating forms of cannabis can also negatively in-

laboratory for further testing.

fluence the cognition of employees and may occur

Medical testing of employees is

where an employee is unaware of what they have con-

regulated by s7 of the Employ-

sumed.

ment Equity Act (EEA). It pro-

In conclusion, workplace policies about cultivation,

vides that medical testing of an employee is

prohibited – unless legislation permits it or it is

justifiable in light of the prevailing circumstances at the time of testing. (So

far, it seems that parties have to resort to litigation to determine what is justifiable or not). Consent might not always be possible, especially in circum-

use, and possession of cannabis need to be clear, and

dismissals (despite zero-tolerance policies) would need to be procedurally

and substantively fair. Medical testing, as it currently stands, remains prob-

lematic. In order to have certainty, it may be worthwhile to have a threshold

stances where a clause in an employment contract “giving consent” might be

for cannabis found in the blood stream, and to take into account that con-

mise employers and, consequently, attract liability.

provide written reasons to justify any action an employer may take.

found to be unlawful and unenforceable. This lack of consent may compro-

It is also unclear whether, when an employer conducts a test, it would

be doing so to ascertain the mere presence of a substance or whether

sumption may have taken place outside of a particular period, as well as to
This is uncharted territory and is likely to change with the

Cannabis for Private Purposes Bill. As it stands, it requires

•

there is a threshold to be met regarding the nature of various substances

significant amendment to address these concerns.

Labour Relations Act (LRA) requires that such rules be valid and reason-

Modise is a Consultant to and Tangur a Candidate

and duration of the effect of the intoxication. Even if it was clear, the

able and that the employee has some form of awareness of the rule (LRA

Attorney with Lawtons Africa.

REFERRING MORE THAN ONE DISPUTE FOR
THE SAME SET OF FACTS

PHUMZILE ZIQUBU
This article discusses the case of Feni v Commission for Conciliation, Media-

tion and Arbitration and Others (JA30/2019) [2020] ZALAC 24; (2020) 41

The facts

Feni (employee) received a letter, addressed to him, terminating his services

ILJ 1899 (LAC).

based on incompatibility. This letter was from Dr Monareng, the Chief Execu-

The issue

employee was afforded an opportunity to make representation but he did

can conciliate and arbitrate the “second” dismissal lodged on 26 July 2016?

tice of Dismissal”.

Whether the Commission for Conciliation, Mediation and Arbitration (CCMA)

tive Officer (CE0) of the Pan South African Language Board (employer). The

not. On 29 June 2016 the CEO addressed a letter to the employee titled “No-
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diction to arbitrate the matter.

The employee approached the Labour Court stat-

This article discusses the
case of Feni v Commission for
Conciliation, Mediation and
Arbitration and Others
(JA30/2019) [2020] ZALAC
24; (2020) 41 ILJ 1899 (LAC).

ing that the CCMA has jurisdiction to hear the second

referral.

The Labour Court

The court dismissed the employee’s application. The

court held that there is only one cause of action, not two,

and the law does not permit two separate hearings for
the same dismissal.

The employee, unhappy, sought for the Labour Court

order to be overturned and appealed to the Labour Ap-

peal Court (LAC).
Ziqubu

On 6 July 2016 the employee referred a dispute to the CCMA.

The CCMA

On the referral, the nature of the dispute was described as a dismissal, and

the type of dispute was named an automatically unfair dismissal, which was
described to be ‘’for making protected disclosure and exercising my right”.

On 25 July 2016, a certificate of non-resolution was issued by the Com-

missioner. The certificate endorsed that the matter could now be referred to

the Labour Court (LC), as the dispute was an alleged automatically unfair dismissal.

On 26 July 2016 the employee further referred a dismissal dispute to the

CCMA. This time, the type of dismissal was for ‘’unknown reasons’’. However,

the dismissal date was the same as the first referral, 29 June 2016.

At conciliation, on 26 August 2016, the employer representative raised a

preliminary point: the date of dismissal and the facts were the same for both

referrals; the two disputes referred were the same.

The Commissioner issued a ruling that the matter had already been re-

ferred to the Labour Court for adjudication, therefore, the CCMA lacked juris-

The Labour Appeal Court

The LAC confirmed the judgment of the Labour Court. It

took into account the case of Association of Mine workers

and Construction Union and others v Ngululu Bulk Carriers (Pty) Ltd (in Liquidation) and others [2020] ZACC 8. The rationale in this case was that “it is

not reasons for dismissal which must be referred to conciliation but the unfairness of the dismissal.’’

In this present case, the court held that there was only one dismissal.

That dismissal was referred to conciliation and then to the Labour Court. The

court emphasised that there was only a single act of dismissal and, therefore, there was no need to refer two separate disputes.

Comment

It is important to understand that when a dismissal matter is referred to the

CCMA, what is considered is the unfairness of the dismissal – regardless of

whether the unfairness concern is automatic or otherwise. It is not the rea-

sons for a dismissal which are referred to conciliation, but the unfairness of

the dismissal. Where there is one dispute, there should be one set of pro-

ceedings.

•

Ziqubu is a Legal Adviser. She writes in her personal capacity.

APPLICATION OF THE DOCTRINES OF
RES JUDICATA AND LIS PENDENS
REABETSWE MAMPANE
The differences between the doctrines of res judicata and lis pendens may

gated and has not yet reached its conclusion. Again, the distinction ap-

former to mean that an aggrieved party has the proverbial “one bite of the

to determine the distinction and application of these two stages of litigation

seem obvious at first glance. In the context of litigation, we understand the
cherry”; in other words, once their matter has been litigated to its conclu-

sion through the relevant forums, the matter cannot thereafter be litigated
again. We understand lis pendens to mean that a matter is still being liti-

pears to be straightforward; however, the Labour Appeal Court recently had
in the case of Feni v CCMA [2020] 10 BLLR 1001 (LAC) (Feni case), and, in
particular, the purpose of these doctrines in ensuring the expeditious resolution of disputes in labour litigation.
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In this matter, the aggrieved appellant had lodged two separate disputes

regarding the same dismissal at the Commission for Conciliation, Mediation

NOVEMBER 2020

First Referral referring it to the Labour Court for adjudication, the CCMA was
functus officio and, therefore, lacked the necessary jurisdiction to arbitrate

and Arbitration (CCMA), with the grounds of the first referral classifying the

the matter.

ond referral classifying it as an unfair dismissal.

where it was held that the CCMA did not have jurisdiction to arbitrate the

ibility. Before the appellant’s dismissal, he had received a letter from the re-

that it would be impermissible in law for the appellant to be afforded two

dismissal as an automatically unfair dismissal, but the grounds of the sec-

The ground on which the appellant was dismissed was that of incompat-

spondent employer detailing the behaviour that led to the allegation of

incompatibility against him, and the appellant was requested to make representations as to why he should not be dismissed on this ground.

With no representations in response to the employer’s letter, a letter ti-

tled “Notice of Dismissal” was issued to the appellant. The letter stated

that the appellant was “dismissed with immediate effect on the grounds of

incompatibility” as he had failed to provide representations or indicate an

intention to do so when requested.

Aggrieved by this letter, the appellant referred an au-

tomatically unfair dismissal dispute to the CCMA, on

the basis of “making protected disclosures and for exer-

cising my rights” (the First Referral). The conciliation of

the First Referral remained unresolved, a certificate of

non-resolution was issued, and the matter was referred
to the Labour Court as it concerned an alleged automatic unfair dismissal based on making a protected

disclosure.

The day after the certificate of non-resolution, in

terms of the First Referral, was issued, the appellant

again referred a dispute to the CCMA, stating that the

dispute was a “dismissal” for “unknown reasons”; the

facts of which were summarised as “dismissed when

The appellant took the CCMA’s award on review to the Labour Court

Second Referral, and dismissed the appellant’s application on the basis

separate hearings for the same dismissal. The appellant then approached

the Labour Appeal Court to have the Labour Court’s ruling overturned.

The Labour Appeal Court had to determine whether the doctrines of res

judicata or lis pendens were applicable in this matter. In answering this

question, Davis JA considered several sources, including the common law

definitions of these doctrines and case law dealing with them.

The respondent employer argued that the doctrine of res judicata was

The Labour Appeal Court had to
determine whether the doctrines
of res judicata or lis pendens
were applicable in this matter. In
answering this question, Davis
JA considered several sources,
including the common law
definitions of these doctrines
and case law dealing with them.

there was no hearing, no charges referred and no fault

Mampane

of my own” (the Second Referral).

At this stage, it is important to note that there was

no disagreement or misunderstanding, and that both the First and Second

applicable in respect of the Second Referral, as the dismissal on which it

Referrals were based on the same act of dismissal – the letter titled “No-

was based had already been dealt with by the CCMA when it conciliated the

Therefore, the appellant had based both alleged unfair dismissal referrals

matter be referred to the Labour Court. The respondent employer con-

tice of Dismissal” issued by the respondent employer to the appellant.
on the same act of dismissal.

At the conciliation proceedings of the Second Referral, the respondent

employer raised a point in limine, challenging the CCMA’s jurisdiction to

conciliate the Second Referral. It argued that because both the First and

Second Referrals were based on the same dismissal, and as the CCMA had

already issued a certificate of non-resolution in respect of the First Referral,

First Referral and issued the certificate of non-resolution stating that the

tended that this constituted a jurisdictional decision and could not be re-

taken.

Referring to the common law and case law of the Supreme Court of Ap-

peal, Davis JA determined that the test for the doctrine of res judicata is

whether the parties to the disputes are the same and whether the same

issue arises, i.e. “whether an issue of fact or law was an essential element

in terms of which it was to be referred to the Labour Court as it concerned

of the judgment on which reliance is placed”.

sure, the CCMA did not have the jurisdiction to conciliate the Second Refer-

on jurisdiction does not constitute res judicata, as this was not the legal

an alleged automatic unfair dismissal based on making a protected discloral.

The CCMA upheld the point in limine, stating that the disputes in the two

referrals were the same in nature as they pertained to the appellant’s dis-

missal. As a certificate of non-resolution had been issued in terms of the

Davis JA applied this test to the matter before it and held that a decision

reason for the core dispute between the parties, which concerned the fair-

ness of the appellant’s dismissal.

The Labour Appeal Court then turned to the doctrine of lis pendens, and

it was noted that both it and the doctrine of res judicata shared similarities;
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particularly, the underlying principle of the finality of litigation.

Quoting Wallis J in the case of Caesarstone Sdot-Yam v World of Marble

and Granite 2000 CC and others 2013 (6) SA 499, Davis JA stated: “(the

doctrine of lis pendens) is that there should be a limit to the extent to which

dismissal dispute. Essentially, what is referred to as conciliation is the un-

fairness of the dismissal, not the reasons for the dismissal. Regarding the

application of the lis pendens doctrine, the Constitutional Court stated that

there were two separate causes of action in that case: one based on the

the same issue is litigated between the same parties and that it is desir-

unprotected strike and the other based on selective re-employment.

avoid a situation where different courts pronounce on the same issue with

the First and Second Referrals were based on the same dismissal and,

able that there be finality in litigation. The courts are also concerned to

the risk they may reach different conclusions.” Davis JA also added that a

21

Referring back to the Feni case at hand, Davis JA reiterated that both

therefore, one cause of action. The Feni case is, therefore, distinguishable

plea of lis pendens “involves an intervention by the court to stay one or

from the Ngululu case on this basis.

tions in respect of the same subject matter”.

the reasons for the dismissal being referred for conciliation, the Labour Ap-

other of the proceedings because it is prima facie vexatious to bring two acOn this basis, the Labour Appeal Court determined that the question

Following the emphasis of the unfairness of the dismissal, rather than

peal Court in Feni highlighted the difficulties that would be presented

that needed to be answered in this case was whether the doctrine of lis

should the Second Referral be allowed to be conciliated; particularly, that

tail the Constitutional Court judgment of Association of Mine Workers and

referrals to the CCMA based on different reasons for the same dispute,

pendens should be invoked. To determine this, Davis JA considered in de-

Construction Union and others v Ngululu Bulk Carriers (Pty) Ltd (in liquida-

tion) and others 2020 (7) BCLR 779 (CC) (Ngululu case).

In the Ngululu case, the union referred an unfair dismissal dispute to a

bargaining council following the dismissal of some 476 workers for their

the aggrieved party would be in a position to continuously make separate

even after previous referrals had already been unsuccessfully conciliated

and were before the Labour Court pending determination, it is possible that

a situation may arise where the dismissal would concurrently be arbitrated

at the CCMA. This would not accord with the expeditious resolution of a sin-

participation in an unprotected strike. A certificate of non-resolution was is-

gle claim of dismissal – as is the policy of the LRA.

missal dispute was being arbitrated, some of the dismissed employees

ond Referral not being conciliated at the CCMA as the LRA provides, in

sued when the conciliation process was unsuccessful. Whilst the unfair dis-

were re-employed, none of whom were members of the union. The union re-

Davis JA further stated that the appellant is not prejudiced by the Sec-

terms of s158(2), that the Labour Court may refer the matter to arbitration

ferred another dispute to the bargaining council in terms of s186(1)(d) of

or, if the parties agree, act as an arbitrator and only make an order that a

it was argued that the respondent employer had undergone a selective re-

ent that a dispute ought to have been referred to arbitration. The appellant

the Labour Relations Act (66 of 1995) as amended (LRA), in terms of which
employment process, and this constituted an unfair dismissal. The respon-

dent employer unsuccessfully challenged the bargaining council’s

commissioner or arbitrator could make, in the event that it becomes appar-

is, therefore, in a position to apply for the grounds of unfair dismissal, on

which his Second Referral is based, to be included in his claim in terms of

jurisdiction to arbitrate the alleged unfair dismissal dispute based on selec-

the First Referral at the Labour Court hearing, and the Labour Court could

of that conciliation also.

determine the dispute accordingly.

tive re-employment, and a certificate of non-resolution was issued in terms

On review, the respondent employer challenged the bargaining council’s

ruling that it had jurisdiction to arbitrate the second referral and the validity

of the certificate of non-resolution. The union, meanwhile, referred an automatically unfair dismissal dispute to the Labour Court in terms of the first

referral, contending that the workers were dismissed because of their affili-

ation with the union. In defending this, the respondent employer raised two

points in limine: firstly, that the Labour Court did not have jurisdiction to ad-

judicate the matter as the union had reclassified it as an automatically un-

fair dismissal which had not been referred to the bargaining council for

conciliation; and secondly, the doctrine of lis pendens, in that those same

issues were already under review in an application pending before the
Labour Court. The Labour Court upheld these points in limine.

At the Constitutional Court, the respondent employer’s points in limine

were rejected, and the Labour Court’s judgment was overturned. The Con-

stitutional Court held that the Labour Court had erred in characterising the

automatically unfair dismissal dispute referred by the union to the Labour

Court, which was based on the certificate of non-resolution from the bar-

gaining council in the unfair dismissal dispute, as separate from that unfair

then decide to act as an arbitrator in respect of the Second Referral and
The appeal was consequently dismissed with costs.

The Feni case highlights one of the most important underlying principles

of labour litigation, namely the expeditious resolution of disputes, and how

this is demonstrated through the application of the doctrines of res judicata

and lis pendens. Labour litigators are reminded to consider thoroughly the

grounds upon which dismissal disputes are based, and at which stage of

the litigious process they intend to bring these grounds. Furthermore, it is

important to remember that it is the unfairness of the dismissal, rather

than the reasons for the dismissal that is referred for conciliation. Finally,

labour litigators are reminded of the application of the doctrines of res judi-

cata and lis pendens, namely that:

• the matter involves the same parties and an issue of fact or law that is
an essential element of the judgment on which reliance is placed for
res judicata to apply; and

• there must be one cause of action, being the same act of dismissal in
allegedly unfair dismissal disputes, for lis pendens to apply. •

Mampane is an Associate, Shepstone & Wylie.
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LEGAL REPRESENTATION IN INTERNAL
DISCIPLINARY HEARINGS
MARC HUMPHRIES
The Labour Relations Act (66 of 1995) (LRA) does not deal expressly with the

durally fair administrative proceeding. In saying this, I use the words ‘adminis-

nary hearings. However, Item 4(1) of the Code of Good Practice contained in

judicial proceedings. Awareness of all this no doubt accounts for the cautious

question of whether legal representation should be allowed during discipli-

Schedule 8 of the LRA states that when an employee is charged with misconduct, “[t]he employee should be entitled to a reasonable time to prepare the

response and to the assistance of a trade union representative or fellow employee”. No mention of legal representation is made in the Code.

In addition, our courts have consistently held that, unless the applicable

trative proceeding’ in the most general sense, ie to include, inter alia, quasiand restrained manner in which the framers of the Constitution and the Act

have dealt with the subject of legal representation in the context of adminis-

trative action. In short, there is no constitutional imperative regarding legal

representation in administrative proceedings discernible, other than flexibility
to allow for legal representation but, even then, only in cases where it is truly

disciplinary code provides otherwise, legal representatives are not entitled to

required in order to attain procedural fairness.”

the consent of the employer. Therefore, as a matter of general legal principle,

ing the outright rejection of requests for legal representation in all circum-

appear on behalf of employees in internal disciplinary proceedings without

an employee is not entitled to legal representation in internal disciplinary
hearings as of right. In this regard, the Supreme Court of

Appeal held in Commission for Conciliation, Mediation

and Arbitration and Others v Law Society of the Northern

Provinces (Incorporated as the Law Society of the Trans-

vaal) (2013) 34 ILJ 2779 (SCA) that, “The courts have

consistently denied entitlement to legal representation

as of right in fora other than courts of law.”

Having determined the entitlement to legal represen-

tation as of right, the next question to determine is

whether the right to a fair hearing in general would

nonetheless oblige the chairperson of such a disciplinary

hearing to consider whether to allow legal representation
in any event. The most often quoted authority in this regard is Hamata and Another v Chairperson, Peninsula

Technikon Internal Disciplinary Committee and Others

It is important to note that, in Hamata, the court held that any rule requir-

stances cannot be accepted. It held further that, in exercising his or her

“There has always been a
marked and understandable reluctance on the part of both legislators and the Courts to
embrace the proposition that
the right to legal representation
of one’s choice is always a sine
qua non of procedurally fair administrative proceedings.”

2002 (5) SA 449 (SCA). In Hamata, the court dealt with

Humphries

disciplinary proceedings against a student of an aca-

demic institution, and considered the argument that em-

ployees have a general and unrestricted constitutional right to legal

discretion to allow legal representation, the presiding officer should consider,

proach that there was no absolute right to legal representation in proceed-

charges, (ii) the potential seriousness of a possible finding against the ac-

representation in all disciplinary proceedings. The court adopted the ap-

ings of a disciplinary nature, but any disciplinary body must be considered to

still have the power to exercise a discretion to allow legal representation. In
this regard, the court held that:

“There has always been a marked and understandable reluctance on the

part of both legislators and the Courts to embrace the proposition that the

right to legal representation of one’s choice is always a sine qua non of pro-

inter alia, the following factors: (i) the factual or legal complexity raised by the

cused employee and the prejudice the accused employee might suffer as re-

sult of not being permitted legal representation. Moreover, Grogan (Dismissal

Third Edition, 2017) holds that other relevant considerations include the ex-

pertise of the person presenting the employer’s case; the availability of other

representatives; the status of the employee; and the fact that witnesses testi-

fying for the employer might intimidate non-professional representatives. The

cedurally fair administrative proceedings. However, it is equally true that with

Supreme Court of Appeal followed Hamata in the matter of MEC: Department

there will be cases in which legal representation may be essential to a proce-

(2005) 2 All SA 479 (SCA) and, ultimately, held that in cases where an ac-

the passage of the years there has been growing acceptance of the view that

of Finance, Economic Affairs & Tourism, Northern Province v Mahumani
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4. The Labour Court has declined to accept, as valid reasons justifying legal

cused employee seeks legal representation, the presiding officer must give

representation, the volume of the charges laid against an accused em-

serious consideration to the request.

ployee, or that the same set of facts may give rise to criminal and/or civil

Whilst the aforegoing considerations are important, presiding officers

should bear the following in mind:

1. The Labour Court has repeatedly noted that the purpose of the Code is to
permit disciplinary action to proceed with a minimum of legal formality.

action against the accused employee.

Having regard to the aforegoing, an accused employee does not automati-

2. The mere fact that disciplinary proceedings may result in dismissal should

cally have the right to a legal representative during a disciplinary hearing held

should be permitted, as it implies that every accused employee charged

cation prior to the hearing for the presiding officer to consider allowing a legal

not be a compelling factor in determining whether legal representation

at their workplace. However, the accused employee may bring a formal applirepresentative to assist the accused employee at the disciplinary hearing.

with allegations which could result in dismissal would, therefore, be enti-

tled to legal representation.

3. Whilst the parity of parties is an important consideration in matters which
have factual or legal complexity, case law regarding the question of legal

representation in internal disciplinary hearings does not dictate that there

must be parity between the ability and expertise of the parties to a disci-

plinary hearing, but only require that the procedure should be fair (See for

example, Volschenk & another v Morero (2011) 32 ILJ 983 (LC)).

When exercising such discretion, the presiding officer should take into ac-

count the factors discussed, and that the decision in respect of such an ap-

plication is final, although the accused employee may still refer a dispute to

the Commission for Conciliation, Mediation and Arbitration or applicable Bargaining Council for procedural unfairness.

•

Humphries is Regional Director: Legal, RSM South Africa.
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LABOUR APPEAL COURT CLARIFIES THE LINK
BETWEEN DEPRESSION AND MISCONDUCT
TANYA MULLIGAN AND COURTNEY WINGFIELD
Depression in the workplace is becoming more prevalent as high pressure work
environments with strict deliverables often cause employees to suffer from fatigue and, ultimately, depression. COVID-19 and working from home has, of

CCMA did not possess the necessary jurisdiction to determine the dispute,
Jansen referred the matter to the Labour Court.

In the Labour Court, Jansen framed his claim as an automatically unfair dis-

course, aggravated the situation, often resulting in low morale and frustration for

missal. During the pre-trial conference Jansen attempted to add an alternative

commit acts of misconduct, or perform poorly in circumstances where their men-

Labour Court accordingly found that it would not determine any dispute concern-

employees. Employers are frequently unsure how to deal with employees who
tal health is an area of concern.

In the recent case of Legal Aid South Africa v Jansen [2020] JOL 47984 (LAC),

the Labour Appeal Court (the LAC) was required to evaluate whether an em-

ployee’s (Jansen) dismissal was automatically unfair on account of his depression.
In this case it was common cause that Jansen was, in fact, suffering from de-

pression. Although Jansen had been diagnosed with depression during 2010, his
illness remained ‘under control’. However, in September 2012 Jansen’s ex-wife

claim of unfair dismissal, but failed to amend his pleadings accordingly. The
ing an unfair dismissal as this was not pleaded by Jansen.

Thereafter, the Labour Court made a surprising ruling that the employer, Legal

Aid South Africa, was required to lead evidence first, despite the applicant bearing the onus to prove the automatically unfair dismissal. Legal Aid believed this
ruling to be incorrect, and made a bold move – closing its case without leading
any evidence. At the close of Jansen’s case, Legal Aid applied for absolution of

the instance. This was denied. In conclusion, the Labour Court found that Legal

Depression in the workplace is becoming
more prevalent as high pressure work environments with strict deliverables often
cause employees to suffer from fatigue
and, ultimately, depression. COVID-19 and
working from home has, of course, aggravated the situation, often resulting in low
morale and frustration for employees.
Mulligan

Wingfield

launched domestic violence proceedings against him and was duly represented

Aid had not led any evidence, while Jansen had led credible evidence about his

Understandably, Jansen’s illness was aggravated and as a result he was ab-

missal had, in fact, taken place. The Labour Court found that the automatically

by Jansen’s colleague and manager, Mr Terblanche.

sent from work on numerous occasions. Furthermore, during a coincidental run-

in with Mr Terblanche at the Commission for Conciliation, Mediation and

Arbitration (the CCMA), he engaged in an act of insolence. Mr Terblanche en-

quired why Jansen had been absent from work and, in response, Jansen turned

his back and made a dismissive gesture towards him.

Jansen was subsequently charged with inter alia unauthorised absence from

the workplace and insolence, and was subsequently dismissed on the basis of

these charges. Thereafter, Jansen referred a dispute to the CCMA, wherein he

claimed that he had been discriminated against because of his illness. As the

depression to give rise to a credible possibility that an automatically unfair dis-

unfair dismissal also amounted to unfair discrimination and granted relief accordingly. Legal Aid subsequently appealed the matter to the LAC.

The LAC restated that in order to prove an automatically unfair dismissal, the

first step is to prove factual causation. Should factual causation be proven, the

next issue to be determined is that of legal causation – whether the conduct
complained of was the most proximate cause of the dismissal.

In the current circumstances, the LAC found that Jansen had never denied en-

gaging in the acts of misconduct for which he was ultimately dismissed. Accordingly, in order to prove that his dismissal was automatically unfair, Jansen was
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required to prove that the most proximate cause of the misconduct having oc-
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Although this case shows that employees cannot rely on depression to es-

curred was his depression. This entailed proving that the depression impacted

cape the consequences of their actions, this may be a relevant factor to be con-

able to appreciate the wrongfulness of his conduct, or act in accordance with an

that employers have a duty to deal with depression sympathetically and to con-

his state of mind (cognitive ability) and his will (conative ability) so that he was un-

appreciation of wrongfulness.

Accordingly, in order to prove that his dismissal was automatically unfair, the

sidered in mitigation of the appropriate sanction. The LAC further emphasised
sider sanctions which reflect that approach.

As burnout, fatigue and depression are becoming more prevalent in employ-

LAC found that Jansen was required to prove that the reason for his dismissal

ees, especially those who are stuck in the hamster-wheel of working from home,

basis. Jansen could not clear this hurdle on the evidence presented. Although the

order to deal with these issues. It is possible that employees may use depression

prove that the acts of misconduct engaged in were either directly caused by his

tion must be made, and the facts of each situation must be properly

was his depression and that he was subjected to differential treatment on that
LAC found that it was clear that Jansen suffered from depression, he failed to

depression or that he was dismissed as a direct result of his depression. Accord-

ingly, the LAC found that the most proximate cause of Jansen’s dismissal was his

misconduct and not his depression.

employers should obtain legal advice concerning the correct approach to take in
as a means to justify otherwise unacceptable conduct and thus a clear distinc-

•

evaluated.

Mulligan is a Partner and Wingfield an Associate with Cowan Harper Madikizela.

A BRIEF SURVEY OF RECENT IMPORTANT
LABOUR LAW CASES, WITHOUT THE
LEGALESE!

NICCI WHITEAR-NEL
There have been a number of highly significant cases in the field of labour law,

tion governed them, and that the employees were members of the union, it

(LAC) decision and two decisions of the Labour Court (LC), all of which have

with reference to the union’s constitution.

these judgments, including critical comment where appropriate.

mean that only lawfully admitted members of the trade union could be relied

NUMSA v Lufil Packaging (Isithebe) (A Division of Bidvest Paperplus) Pty Ltd [2020] ZACC 7

include Lufil Packaging in its scope, the Lufil Packaging employees who had

including a decision from the Constitutional Court (CC), a Labour Appeal Court

been issued in the past few months. This article will provide a brief survey of

The central issue in this case was whether a trade union could recruit members

employed in an industry which fell outside the union’s registered scope and as provided for in its constitution.

NUMSA had obtained 70% representivity at Lufil Pack-

aging, and demanded organisational rights. Lufil Packag-

ing refused, on the basis that it fell outside NUMSA’s

registered scope as defined in its constitution.

The matter was initially heard in the CCMA, and the

case progressed, via the LC and the LAC, before it was fi-

nally heard by the CC.

Section 4 (1) (b) of the Labour Relations Act (LRA) pro-

vides that “every employee has the right to join a trade

union, subject to its constitution.” NUMSA argued that this

was not for a third party (such as the employer) to challenge that relationship,
Lufil Packaging argued that s4 (1) (b) of the LRA should be interpreted to

upon when seeking organisational rights. Since NUMSA’s constitution did not

purported to join NUMSA were not lawfully admitted members. NUMSA was,

therefore, not entitled to organisational rights at Lufil Packaging.

The central issue in this case
was whether a trade union
could recruit members
employed in an industry
which fell outside the union’s
registered scope and as
provided for in its constitution.

provision should be interpreted in accordance with the

right to freedom of association. They contended that the

provision should be interpreted to mean that, provided the

union and its members agreed that the union’s constitu-

Whitear-Nel
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The CC found that a voluntary association, such as NUMSA, is bound by the provi-

sions of its own constitution. Having chosen to limit its scope, as required in terms of

s95 (5) (b) of the LRA, it could not now recruit members from outside that scope.

The CC noted, however, that NUMSA (and any other union) could amend its

NOVEMBER 2020

status of C-Force as a TES: the fact that Chep supplied the materials and equip-

ment needed to perform the work, that Chep decided on how the work must be performed in accordance with its policies and rules, that Chep exercised overall control
of the employees, set production targets and provided detailed work rules, and fi-

scope of membership, without limitation, provided it followed the prescribed

nally that Chep had the right to suspend an employee for suspected misconduct

clude the Paper and Packaging industry, NUMSA could lawfully recruit members

supported the LAC’s decision that Chep was a TES and not an independent con-

amendment procedures. Therefore, once the scope had been amended to in-

within that industry and rely on them to claim organisational rights. Rumour has it
that NUMSA had already started the process of amending its constitution before
the CC decision even came out!

It is some cause for concern that the CC has ruled that unions may amend and

expand their scope without limitation, save for following the prescribed procedures

for amendment. The unintended effect of the judgment may be the emergence of a

limited number of “super-unions” with tentacles extending into virtually all industries,
where they would dominate without the necessary industry specific expertise. Will

this promote or hinder orderly collective bargaining? The jury is out.

and the right to exercise a disciplinary role over the employees. All these factors
tractor as had been claimed.

NUM obo Members and others v Arcelormittal South Africa Limited
and others [2020] ZALCJHB 167 (2 September 2020)

The question whether an employer can impose the sanction of dismissal in substitu-

tion for a sanction less than dismissal, as issued by the chairperson of the discipli-

nary enquiry, often comes up. There is authority to the effect that if there is a

collective agreement which delegates authority to determine the sanction to the

chairperson, then the employer cannot substitute the chairperson’s lesser sanction

with that of dismissal unless some exceptional circumstances exist. Likewise, where

David Victor and 200 others v Chep South Africa (Pty) Ltd and
others Case no: JA 55/2019 (16 September 2020) (LAC)

the disciplinary code provides that the chairperson will issue the final sanction. But

themselves as some other kind of service provider, like an independent contrac-

employer may substitute the chairperson’s sanction if it is fair to do so and after en-

There has been a trend for temporary employment services (TESs) to disguise

tor, to avoid the deeming provision of s198A (3) (b) of the Labour Relations Act
(LRA). The Labour Appeal Court unmasked one such TES in this case.

Section 198A (3) (b) of the LRA provides that an employee earning below R205

433,33 per annum, who works for the client of a TES for more than three months, is
deemed to be the client’s employee. The employment relationship does not come

about through negotiation between the parties, or the normal recruitment processes

used by the client. It comes into being automatically through the operation of law.

In this case Chep was the client, and C-Force was the service provider. C-Force sup-

plied labour to Chep. The contract between Chep and C-Force provided that C-Force

what if there is no collective agreement or disciplinary code dealing with this issue?
This question was answered in the case under discussion. The LC held that an

gaging with the employee, either in another disciplinary enquiry, or by asking the
employee to make submissions on the employer’s intended course of action. It

would be fair to substitute the chairperson’s lesser sanction with that of dismissal
where the evidence justifies the imposition of the ultimate sanction of dismissal,
and the chairperson has erred in imposing a lesser sanction.

Cullinan Holdings Ltd v South African Road Passenger Bargaining Council
and another Case no. C 598/2018 (4 September 2020) (LCCT).

In this case the court clarified a rule of evidence relating to the bundle of docu-

was an independent contractor. The case was brought by employees who had initially

ments submitted at an arbitration, amongst other things.

433,30 per annum and had been working at Chep for over three months. They wanted

handed in as evidence at an arbitration does not make it evidence properly before the

been employed by C-Force to refurbish pallets for Chep. They were earning below R205
to be deemed to be employees of Chep in terms of s198A (3) (b) of the LRA.

Chep and C-Force argued that the deeming provision did not apply in this case

because the relationship between them was not that of a TES but that of an inde-

pendent contractor.

The LAC noted the factors relevant to identifying a TES as being the nature of

the service agreement between the client and the service provider, the degree of

control exercised over the service provider by the client, and the degree to which

The court held that the mere inclusion of documents in a discovered bundle

arbitrator. As such, it cannot be taken into account by the arbitrator at all. Generally,

documentary evidence must be authenticated by calling a witness to testify that the

document is what it purports to be. If the author of the document is not called, the doc-

umentary evidence would also be hearsay evidence, which cannot be admitted “willy
nilly” but only in terms of s3 of the Law of Evidence Amendment Act, on application.

Lagrange J held that the mere fact that there might have been relevant infor-

mation in the bundle of documents does not mean that the information is evi-

the service provider’s employees are integrated into the client’s workplace. In the

denced properly before the arbitrator. He further held that an arbitrator is not at

arrangements between Chep, C-Force and the employees in question to find out

evidence the parties might have dealt with, but chose not to.

cause the contract stated that C-Force was an independent contractor, it really was

last three months, labour law is a dynamic, fast changing and developing field. It

case before it, the LAC conducted an exhaustive factual survey of the working

what the true nature of the relationship was. The LAC did not simply accept that be-

one. In the end, the LAC concluded that the true nature of the relationship between

liberty to trawl through documents the parties hand in at arbitration to consider

As can be seen from the four cases dealt with in this article, all decided in the

is imperative to keep up with the case law – and to be able to distil the essential

Chep and C-Force was that of TES and client. Consequently, the deeming provision

principles coming out of the sometimes lengthy court judgments. •

They were, therefore, entitled to be employed on the same terms and conditions of

Whitear-Nel is a Senior Lecturer at the University of KwaZulu-Natal in Pietermar-

came into play and the employees automatically became the employees of Chep.

employment as Chep’s other staff. These are the factors that were indicative of the

itzburg and a part-time CCMA Commissioner.
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DAYS OF OUR LIVES IN THE “NEW NORMAL”:
RETRENCHMENTS IN SOUTHERN AFRICA
POST COVID-19
THABANG RAPULENG AND THATO MARUAPULA
The global COVID-19 pandenmic has brought about unprecedented changes

and any employee who might be directly impacted by the retrenchment

beyond COVID-19, this article seeks to give a cursory overview of what consti-

ployees and/or their respective Trade Unions.

tract may be terminated on the basis of operational requirements and, lastly,

trenched on the basis of operational requirements is entitled to a sever-

to the employment landscape and thrust us into a “new normal”. In looking

tutes an employment relationship, to determine whether an employment conto examine whether employees who have been retrenched on the basis of

operational requirements are entitled to severance packages in Botswana,

Lesotho, Mozambique and Namibia.

process. The employer is also required to engage in consultations with emIn terms of s27 of the Employment Act, an employee who has been re-

ance package, provided that the employee has been in continuous

employment for a period of 60 months or more. The severance package is

calculated at the rate of one day’s basic pay per month of service (12 days
a year) for employees who have worked for less than five years. Employees

Botswana

Labour relations in Botswana are primarily governed by the Employment
Act (29 of 1982), the various employment Amendment Acts (6 of 2010

who have worked for five years or longer are entitled to a severance pack-

age calculated at a rate of two days for each month of service (24 days per
year).

The global COVID-19 pandenmic has
brought about unprecedented changes
to the employment landscape and thrust
us into a “new normal”.

Rapuleng

and 10 of 2010), the Workers Compensation Act (23 of 1998) and the

Trade Disputes Act (15 of 2004). The Workers Compensation Act defines a

worker in Botswana as “any person who has entered into a contract of em-

ployment”.

Botswana recognises operational requirements as a ground to terminate

a contract of employment. Section 25 of the Employment Act reads:

“Where an employer terminates contracts of employment for the pur-

poses of reducing the size of the workforce, he shall do so in respect of

each category of employee, wherever reasonably practicable, in accor-

dance with the principle commonly known as first-in-last-out.”

An employer is obliged to give written notice to the Labour Commissioner

Maruapula

Lesotho

Labour relations in Lesotho are primarily governed by the Labour Code (24 of

1992), the Workmen’s Compensation Act (13 of 1977) and the Code of Good
Practice (2003). Furthermore, the Labour Code definition of an employee is

“any person who works in any capacity under a contract with an employer in

either an urban or rural setting”.

An employer who retrenches an employee on the basis of operational re-

quirements is obliged to comply with s63(1) of the Labour Code which states

that an employee who has been employed for a year is entitled to one

month’s notice and where the employee has been employed for more than
six months but less than a year, they are entitled to two weeks’ notice.
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In terms of s79(1) of the Labour Code, employees who have been re-
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the Republic of Namibia, 1990. It is not a requirement for a contract of em-

trenched are entitled to severance pay if they have had the same employer

ployment to be formally reduced to writing as s1 of the Labour Act merely de-

ployee the equivalent of two weeks’ pay for every completed year of service.

entitled to receive remuneration in exchange for assisting in the carrying on

for at least one continuous year. The employer will then have to pay the em-

Mozambique

The applicable legislative framework governing labour relations in Mozam-

bique is the Constitution of Mozambique (2004, as amended) and the New

fines an employee as a natural person who is employed and receives or is
of a business.

Namibia recognises operational requirements as a ground to terminate a

contract of employment in terms of s107(2) of the Labour Act. An employer

may, therefore, dismiss an employee or employees due to re-organisation,

Labour Act (23 of 2007).

transfer of a business, or reduction or discontinuance of a business for eco-

when an employee “is carrying out remunerated activity, to the knowledge

form the Labour Commissioner and recognised Trade Unions and/or

The New Labour Act creates a presumption of employment in article 19

and without opposition of the employer”.

Mozambican employment law provides for two main types of redundancy

procedure: individual redundancy in terms of articles 127(4) and 130 of the

nomic and technological reasons. Furthermore, an employer is required to inworkplace representatives at least four weeks prior to the effective date of

dismissal. An employee who has been retrenched on the basis of operational

requirements is entitled to an amount equal to at least one week’s remuner-

New Labour Act and collective dismissal in terms of article 132 of the New

ation for each year of continuous service.

nomic, technological or structural circumstances that give rise to a reorgani-

Analysis

Labour Act. Both of these procedures occur when an employer faces eco-

sation of the company or reduction or closure of activities, which makes it

The four countries discussed make provision for a contract of employment to

necessary to eliminate or significantly alter some jobs. The only difference be-

be terminated on the basis of operational requirements. However, challenges

for cases where an employer seeks to dismiss more than 10 employees.

ers and employee representatives will occur in light of the global trend to-

tween the two is that the procedure for collective dismissals was introduced
Employees who have been dismissed on the basis of operational require-

ments (or redundancy, as it is referred to in legislation) are entitled to compensation, and the value thereof will depend on whether the employee was

employed on a fixed term or permanent contract. Employees who are employed

will inevitably arise. The first challenge is how consultations between employwards physical distancing. The second challenge is whether companies that

are under extreme financial pressure and/or are on the verge of bankruptcy

would still be required to pay employees who have been retrenched their severance packages. As things stand, a company that is under extreme financial

on a fixed term contract are entitled to an amount that is equivalent to the re-

pressure and/or on the verge of bankruptcy would still be required to pay sev-

minate. For permanent employees, their severance pay is calculated as follows:

laws pertaining to business rescue and insolvency would have to be read to-

maining months of employment before the employment contract was due to ter-

• 30 days’ wages for each year of service if the employee’s salary is equiv•

alent to one to seven times the national minimum wage;

15 days’ wages for each year of service if the employee’s salary is equiv-

alent to ten times the national minimum wage; or

• 3 days’ wages for each year of service if the employee’s wage was equivalent to more than sixteen times the national minimum wage.

erance packages to employees who have been retrenched and, ultimately, the

gether with the applicable labour laws by the appropriate courts and tribunals.
This article has provided a brief overview of what constitutes an employment

relationship and the operational requirements for a contract of employment to

be terminated in Botswana, Lesotho, Mozambique and Namibia. Furthermore,
employees in these countries are entitled to severance packages in the event

that they are retrenched on the basis of operational requirements. •

Namibia

Rapuleng is a Director, Employment practice

2007), Employees Compensation Act (30 of 1941) and the Constitution of

Cliffe Dekker Hofmeyr.

Labour relations in Namibia are primarily governed by the Labour Act (11 of

and Maruapula a Candidate Attorney with

NOVEMBER 2020

EMPLOYMENT LAW FEATURE PAST COVOD-19

29

AVOIDING POTENTIAL RETRENCHMENTS
FLOWING FROM COVID-19
JOHAN OLIVIER, ANDRIES KRUGER AND SHANE JOHNSON
The nationwide lockdown imposed across South Africa, due to the COVID-19

pandemic, has led many employers to consider the financial sustainability of

their business. Employers who are not able to operate during this time are

particularly affected.

The President urged all employers to consider alternative measures be-

fore embarking on a retrenchment process. This view has been echoed by

the Minister of Employment & Labour and the Unemployment Insurance

Fund Commissioner. However, despite these calls, many employers may be

considering this possibility as a result of the lockdown and the overall impact

of the COVID-19 crisis on business. In addition to legal considerations, em-

ployers should also take moral and ethical considerations into account given

Leave

Section 20(10) of the Basic Conditions of Employment Act (75 of 1997)
(BCEA) provides as follows

“Annual leave must be taken:

(a) in accordance with an agreement between the employer and employee; or

(b) if there is no agreement in terms of paragraph (a), at a time determined
by the employer in accordance with this section.”

The employer, therefore, has a discretion to place employees on annual

leave during the lockdown period or thereafter. It is important to note that

this discretion is only applicable to annual leave days afforded to employees

the unprecedented nature of the crisis.

in terms of the BCEA. Insofar as an employer provides leave days in excess

Remote working

and the employee’s contract of employment. Prior to imposing forced leave,

motely; in fact, working from home has been encouraged by the President.

own accord.

The nationwide lockdown does not prevent businesses from operating re-

Olivier

As far as reasonably practicable, and to ensure the continued operation of

business, employers should require employees to work from home. The em-

ployer must ensure that the employee has the necessary tools (e.g. a laptop
computer and access to the company network) to do so.

The implementation of this measure will ensure some measure of busi-

ness continuity and lessen the negative economic impact on employers.

However, remote working is unfortunately not a universal option and em-

ployers must then consider different leave options.

of the BCEA, these aspects would be regulated by the employer’s leave policy
the employer may consider requesting employees take annual leave of their

Kruger

Johnson

Leave options available to employers include:

• Bringing forward the annual shut down period;
• Awarding special paid leave (i.e. the employer agrees to award special
paid leave to employees for the duration of the period of absence);

• Awarding annual leave.

It may be necessary for employers to consider a combination of some of

these options in arriving at an appropriate solution.
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Reduced hours and reduced remuneration

An employer may consider reduced working hours with a commensurate reduction in remuneration:

• payment of a percentage or portion of an employee’s remuneration;
• payment of basic rate of pay only; or
• payment of an allowance/stipend with other contributions to medical aid,
pension fund etc.
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ees for economic reasons, as a direct result of the COVID-19 pandemic. TERS
is available to all employers who are required to close their operations (either

wholly or partially) for a period of three months (or less). The purpose of TERS

is to benefit employees who are affected by the closure of operations. The

benefits paid to the employer by the UIF must be used solely for the purpose
of payment of employees’ salaries. An employer may claim TERS benefits

even though its employees have been required to take annual leave during

the lockdown period – provided that the employee is credited with the pro-

The employer may also consider a temporary lay-off of its employees, pay-

portionate entitlement to paid annual leave in the future.

Reduced remuneration will result in the amendment of employees’ terms

salaries of employees’ ordinary remuneration. TERS benefits are calculated

ing basic pay and other contributions.

and conditions of employment (whether temporary or not). Therefore, prior to
implementing any reduction in pay, the employer is required to reach an

agreement with the employees (or the relevant trade union). Due to the regu-

lations surrounding the lockdown, the employer will face practical and logisti-

cal challenges in consulting with employees. Under the circumstances,

It is also important to note that TERS benefits will not cover the full

using a maximum (R17 712) and minimum (R3 500) as base amounts, and

the UIF income replacement sliding scale is then applied to the calculation to

determine the TERS benefit per employee. Broadly speaking, a qualifying em-

ployee can receive TERS benefits amounting to between R3 500.00 and R6

700 (depending on the employee’s ordinary remuneration and the UIF in-

employers will need to be innovative in their approach to consultation with

come replacement sliding scale).

able to the employer and its employees, the employer could consider consult-

will be able to claim the Reduced Work Time Benefit (RWT benefit) from the UIF

employees through the use of technology. Depending on the resources avail-

ing employees through Skype, Microsoft Teams or even WhatsApp.

No work – no pay

The nationwide lockdown is a government-imposed decision and falls outside

the control of employers. Employers who are not able to operate as a result of
this decision may consider applying the no-work-no-pay principle to its em-

ployees. The employer can rely on the contractual principles listed below to

support its decision:

If the employer is unsuccessful in claiming from TERS, individual employees

if they meet the requirements. The RWT benefit is available to qualifying employees in any sector who lose income due to a reduction in working time. The RWT

benefit is subject to the UIF’s usual calculation of benefits and processing times.
The UIF has also made available a special Illness Benefit for employees

who are placed in quarantine for 14 days, or are quarantined for a period

longer than 14 days. The Illness Benefit is subject to the UIF’s usual calculation of benefits and processing times.

Compensation Fund

On 20 March, the Compensation Commissioner published a notice on com-

pensation for occupationally-acquired COVID-19. Any employee who falls ill

through exposure to COVID-19 at their workplace can apply for compensation
with the Compensation Fund.

However, the application of this principle should be used as a measure of

last resort. Given the extraordinary circumstances, employers should con-

sider moral and ethical factors, and issues around affordability in arriving at a
decision that is in the interests of both the employees and its business.

In considering these alternatives, the employer should also consider the

different measures introduced by government; the –

• Unemployment Insurance Fund (UIF)
• Compensation Fund
• Department of Small Business Development
• South African Revenue Service
UIF

Following the declaration of the national state of disaster, the UIF created a

special COVID-19 fund called the Temporary Employer-Employee Relief
Scheme (TERS).

TERS is designed to assist employers who may be unable to pay employ-

Occupationally-acquired COVID-19 is a disease contracted by an employee

(as defined under COIDA) arising out of and in the course of his or her em-

ployment. This may arise from single or multiple exposure(s) to confirmed

case(s) of COVID-19 in the workplace, or after official travel to high-risk coun-

tries or areas.

At this stage, however, the Compensation Commissioner has classified oc-

cupations at risk into different categories (very high risk, high risk, medium

risk and low risk). Employees who form part of the medical sector (e.g. doc-

tors and nurses and mortuary workers) are considered to be involved in very

high risk and high risk occupations. Where employees do not fall within the
very high risk or high risk categories, and the workplace itself is not consid-

ered to be a high risk work environment, cases of COVID-19 will fall outside of
the scope of the Compensation Fund.

Department of Small Business Development

On 19 March, the Minister of Small Business Development announced two

measures to assist SMMEs during this time:
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The Debt Relief Fund:

tracking VAT refunds and a three month delay for the filing and first payment

The Debt Relief Fund is available to qualifying SMMEs to provide relief on ex-

of carbon tax.

will also assist with acquiring raw materials and covering labour and opera-

Retrenchments as a last resort

isting debts and repayments during the COVID-19 period of disaster. The fund

tional costs. To qualify, SMMEs will need to prove a direct link between their

inability to service their business loan and COVID-19.

South African Revenue Service

31

After considering and/or exhausting the options already outlined, the em-

ployer may still be in a position where retrenchment is the only option to protect the financial viability of its business.

If the employer embarks on a retrenchment process, the requirements under

The President announced a tax subsidy of up to R500 per month for the next

s189 of the LRA must be satisfied. One of the requirements is the obligation to con-

under the Employment Tax Incentive.

the employer “contemplates” dismissal for operational requirements. As to when

four months for private sector employees earning below R6 500 per month

SARS will also work towards accelerating the payment of employment tax

incentive reimbursements from twice a year to monthly to get cash into the

hands of compliant employers as soon as possible.

Tax compliant businesses with a turnover of less than R100 million per

annum will be allowed to delay 35% of their pay-as-you-earn liabilities over

sult employees on possible retrenchment. This requirement is triggered as soon as
an employer “contemplates” dismissal is a technical question and it would be best

for employers to gain legal advice in respect of its specific circumstances.

Employers are cautioned to consider the practical and logistical chal-

lenges surrounding consultation with employees if the retrenchment process

commences during lockdown. An innovative approach will be needed to con-

the next four months, and a portion of their provisional corporate income tax

sult with employees through the use of technology.

vention is expected to assist over 75 000 small and medium-term enter-

tion is requested by one of the parties, this will not be possible as the CCMA

payments without penalties or interest over the next six months. This inter-

prises. Businesses with a turnover of more than R100 million per annum can

apply directly to SARS (on a case by case basis) for a deferral of tax pay-

ments.

The President also announced other tax relief measures which include a

four month payment holiday for skills development levy contributions, fast

If the retrenchment process involves 50 or more employees and a facilita-

is not fully operational during the lockdown period.
Olivier is a Partner, Kruger a Senior

•

Associate and Johnson a Professional

Support Lawyer with Webber Wentzel.

ARBITRARY ≠ DISCRIMINATORY

LUDWIG FRAHM-ARP AND VENOLAN NAIDOO
In 2013, s6(1) of the Employment Equity Act was amended to include the

phrase at the end of the list of the grounds on which an employer may not
discriminate against an employee “or any other arbitrary ground”.

So ensued a debate as to whether that phrase created a new basis for un-

more, namely that the different treatment impairs his or her fundamental
human dignity in a manner comparable to one of the listed grounds.

It will be appreciated that the distinction is crucial. If it is the former, the

basis to claim unfair discrimination on an arbitrary ground is not only signifi-

fair discrimination, namely whether it was arbitrary.

cantly broader, but it is also a lower hurdle to overcome. As a result, this may

proceeding merely from whim and not based on reason or principle. Put dif-

specified listed grounds of discrimination.

The term “arbitrary” has been interpreted in our law to mean capricious or

ferently, it means acting irrationally or without a proper reason.

This distinction is important within the context of unfair discrimination

claims, in relation to remuneration. Where the employee claims he or she

performs the same work or work of equal value to another employee and

have also created its own category of unfair discrimination in contrast to the
The Labour Court was divided on which interpretation to prefer, the nar-

row approach – that of having to prove an impairment of human dignity analogous to a listed ground – or the broader approach. The argument for the

broader interpretation is that it was necessary to give effect to the meaning

they claim that the reason for the difference in pay is because of the em-

of the phrase.

the matter. But there is complexity where the claim is that the discrimination

ment delivered on 7 May in K Naidoo & Others v Parliament of the Republic Of

ployee’s gender, race or religious belief, there is no complexity in resolving

The debate has now been settled by the Labour Appeal Court in a judg-

was on an arbitrary ground.

South Africa, which endorsed the line of authority from the Labour Court which

and prove that the reason for the difference in treatment was without reason

menting on the argument that a broad approach was necessary to give effect

The complexity is whether the employee complaining had merely to assert

(arbitrary), or whether the employee had to assert and prove something

accepted that the narrow approach was correct. In this regard, and in com-

to the meaning of the phrase, the Labour Appeal Court stated the following:
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In 2013, s6(1) of the Employment Equity Act
was amended to include the phrase at the end
of the list of the grounds on which an employer
may not discriminate against an employee “or
any other arbitrary ground”.

Frahm-Arp

Naidoo

“This is a radical idea. It would make section 6(1) a font of a remedy for

so that a ground of a similar kind would fall within the scope of s6.

all or a panacea. Indeed, the EEA is the instrument of section 9 of the Con-

not a synonym for the word “capricious”. The injunction in s6(1) is to outlaw,

guarantee within the scope of the terms expressed in that section. Section 9

“another” arbitrary ground. Capriciousness, by definition, is bereft of a ration-

grievances with virtually no limits. But the EEA is not intended to be a catch

stitution and therefore its mission is to give teeth to that Constitutional

is not an all-encompassing injunction, rather its purpose is to give recogni-

tion to the value of our humanity and provide a remedy for aggression

Furthermore, in the context of the whole phrase, the word “arbitrary” is

not “arbitrariness”, but rather to outlaw unfair discrimination that is rooted in

ale, but unfair discrimination on a “ground” must have a rationale, albeit one

that is proscribed. The glue that holds the listed grounds together is the

against us on the grounds of our intimate attributes, whether inherent or

grundnorm of Human Dignity.

gible within the context of the historical experience of South Africa’s legacy

(Christoph Garbers and Pieter Le Roux, Employment Discrimination into the

adopted. In other words, section 9 has a specific and concrete focus, intelliof oppression. The writers, Garbers and Le Roux, rightly caution against

being seduced by the idea that anti-discrimination law can be weaponised
to solve all labour market ills. Other vicissitudes of life find remedies elsewhere, not least of all in the panoply of protections in Labour Legislation.”

The Labour Appeal Court went on to consider how the phrase should be inter-

preted and pointed out that not only the word “arbitrary” needs to be given meaning, but rather the whole phrase, “or any other arbitrary ground”. The Labour

Appeal Court found that the insertion of the word “other” supports the conclusion
that the phrase “any other arbitrary ground” was accordingly not meant to be a

self-standing ground, but rather one that referred back to the specified grounds,

The Labour Appeal Court then endorsed the view of Garbers and Le Roux

Future, 2018 (2) Stell LR 237 -269 at p249) that:

“Discrimination is about infringement of dignity (or a comparably serious

harm), about an identifiable and unacceptable ground and about the link

directly or indirectly) between that ground and the differentiation. Should

a ground not be listed, it should meet the well-established test for unlisted

grounds: it must have the potential to impair the fundamental human dig-

nity of a person (or have a comparably serious effect) and has to show a

relationship with the listed grounds.”

•

Frahm-Arp is a Partner and Naidoo a Senior
Associate with Fasken (South Africa).

COVID-19 PANDEMIC AND THE EMPLOYER’S
HEALTH AND SAFETY OBLIGATIONS
GRACE IRVINE AND NADIRA DEONARAIN
According to the World Health Organisation (WHO), the coronavirus is a “fam-

the coronavirus family. While it is still unclear how COVID-19 originated, or

diseases”. The novel strain of the coronavirus (COVID-19) is a unique strain to

sistant to antibiotics.

ily of viruses that cause illness ranging from the common cold to more severe

how it was transmitted, what scientists know for sure is that the virus is re-
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Currently, there is no cure for COVID-19. Considering the rapid pace at

which COVID-19 has spread worldwide, the WHO declared the outbreak to be

“a global health emergency”. At the time of writing this article, the following
African countries have reported infections: Egypt, Algeria, Nigeria, Tunisia,

Senegal, Morocco, Burkina Faso, Cameroon, Côte d’Ivoire, Democratic Re-

1.
2.
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Conduct a risk assessment to determine how likely infections in the

workplace are, and the measures to be taken to mitigate the spread

thereof, including a business continuity plan.

Ensure that the workplace is clean and hygienic. The simplest way to

achieve this is to promote regular hand washing by employees or placing

hand sanitisers in common spaces and ensuring that work surfaces, es-

public of the Congo, Ghana, Namibia, Central African Republic, Congo, Equa-

pecially common areas, are disinfected regularly. Because the virus can

torial Guinea, Eswatini, Ethiopia, Gabon, Guinea, Kenya, Mauritania, Réunion,

Mayotte and South Africa.

be easily spread by an infected person (either by coughing or droplets

African shores. The Lancet, a medical journal, recently undertook a study to

are placed in a bin that can close. These bins must be disposed of hy-

landing on nearby surfaces and objects), ensure that any used tissues

A much debated question is why the virus has taken so long to reach our

analyse air travel data from certain airports from China to Africa. The purpose
was to identify which African countries have the capacity to detect and are

prepared to respond to infection, and which African countries are the most

3.

gienically and timeously.

Create awareness in the workplace about COVID-19 and its risks

through regular and clear communication to staff, keeping them up-

dated on the latest developments from reliable sources such as the

vulnerable. Tools used were the WHO International Health Regulations Moni-

According to the World Health Organisation (WHO), the coronavirus is a “family
of viruses that cause illness ranging from
the common cold to more severe diseases”. The novel strain of the coronavirus (COVID-19) is a unique strain to
the coronavirus family.

Irvine

Deonarain

toring and Evaluation Framework and the Infectious Disease Vulnerability

WHO updates. Employees must also be kept abreast of the steps to be

Africa are the countries that have the highest likelihood/risk of importing the

ble contact person/s are.

taken in the event of an infection in the workplace and who the responsi-

Index. The results indicated that Algeria, Egypt, Ethiopia, Nigeria and South

virus (but also have a moderate to high readiness to respond to outbreaks).
Morocco, Sudan, Angola, Tanzania, Ghana, and Kenya had similar importa-

4.

Health and safety legislation throughout Africa is clear that employers have a

legal duty to provide and maintain a safe, healthy work environment. For instance,

in Kenya, employees are protected under “The Occupational Safety and Health

Act 2007”; Seychellois employees under the “Occupational Safety and Health De-

cree 1978”, and South African employees under the “Occupational Health and

Safety Act 1993”. Accordingly, from both a legal and operational perspective, em-

ployers must do all that is reasonably possible to ensure that employees are pro-

tected from infection and the spread of COVID-19 in the workplace.

Amid the growing COVID-19 pandemic, here are some practical measures

that employers can take to fulfill their legal obligations in the workplace:

timisation. There have been instances where employees of Asian origin

have been subjected to victimisation because of where they come from

tion risks but variable levels of preparedness and high vulnerability (except
Morocco, which had lower vulnerability).

Treat all employees respectfully and fairly without discrimination or vic-

5.
6.
7.

– whether perceived or real. This must not be tolerated.

Consider allowing for a temporarily extended period of family responsibility leave for employees who are required to care for family members who
have been diagnosed with the virus.

Where a medical doctor places an employee in quarantine, the em-

ployee should be placed on sick leave, with the doctor’s medical certificate providing evidence of the illness.

Restrict work-related travel to high-risk countries and discourage per-

sonal travel to affected countries. Employees who travel to countries that

have been affected by COVID-19 must, upon their return, self-quarantine
for a minimum of 14 days and work from home during this time. Employ-
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Currently, there is no cure for COVID-19. Considering the rapid pace at

landing on nearby surfaces and objects), ensure that any used tissues

which COVID-19 has spread worldwide, the WHO declared the outbreak to be

are placed in a bin that can close. These bins must be disposed of hy-

“a global health emergency”. At the time of writing this article, the following
African countries have reported infections: Egypt, Algeria, Nigeria, Tunisia,

gienically and timeously.
3.

Create awareness in the workplace about COVID-19 and its risks

Senegal, Morocco, Burkina Faso, Cameroon, Côte d’Ivoire, Democratic Re-

through regular and clear communication to staff, keeping them up-

public of the Congo, Ghana, Namibia, Central African Republic, Congo, Equa-

dated on the latest developments from reliable sources such as the

torial Guinea, Eswatini, Ethiopia, Gabon, Guinea, Kenya, Mauritania, Réunion,

WHO updates. Employees must also be kept abreast of the steps to be

Mayotte and South Africa.

taken in the event of an infection in the workplace and who the responsi-

A much debated question is why the virus has taken so long to reach our
African shores. The Lancet, a medical journal, recently undertook a study to

ble contact person/s are.
4.

Treat all employees respectfully and fairly without discrimination or vic-

analyse air travel data from certain airports from China to Africa. The purpose

timisation. There have been instances where employees of Asian origin

was to identify which African countries have the capacity to detect and are

have been subjected to victimisation because of where they come from

prepared to respond to infection, and which African countries are the most

– whether perceived or real. This must not be tolerated.

vulnerable. Tools used were the WHO International Health Regulations Moni-

5.

Consider allowing for a temporarily extended period of family responsibil-

toring and Evaluation Framework and the Infectious Disease Vulnerability

ity leave for employees who are required to care for family members who

Index. The results indicated that Algeria, Egypt, Ethiopia, Nigeria and South

have been diagnosed with the virus.

Africa are the countries that have the highest likelihood/risk of importing the

6.

Where a medical doctor places an employee in quarantine, the em-

virus (but also have a moderate to high readiness to respond to outbreaks).

ployee should be placed on sick leave, with the doctor’s medical certifi-

Morocco, Sudan, Angola, Tanzania, Ghana, and Kenya had similar importation risks but variable levels of preparedness and high vulnerability (except

cate providing evidence of the illness.
7.

Restrict work-related travel to high-risk countries and discourage per-

Morocco, which had lower vulnerability).

sonal travel to affected countries. Employees who travel to countries that

Health and safety legislation throughout Africa is clear that employers have a

have been affected by COVID-19 must, upon their return, self-quarantine

legal duty to provide and maintain a safe, healthy work environment. For instance,

for a minimum of 14 days and work from home during this time. Employ-

in Kenya, employees are protected under “The Occupational Safety and Health

ers must allow and enable employees to work from home. Where this is

Act 2007”; Seychellois employees under the “Occupational Safety and Health De-

not possible, this should constitute special sick leave over and above

cree 1978”, and South African employees under the “Occupational Health and

other leave types. This also applies to employees who have been in close

Safety Act 1993”. Accordingly, from both a legal and operational perspective, em-

contact with others who have travelled to affected areas. Owing to the

ployers must do all that is reasonably possible to ensure that employees are pro-

nature of the illness, employers should insist that these employees ob-

tected from infection and the spread of COVID-19 in the workplace.

tain a medical certificate declaring them fit for work.

Amid the growing COVID-19 pandemic, here are some practical measures
that employers can take to fulfill their legal obligations in the workplace:
1.

2.

Whilst businesses are legally obliged to maintain a safe work environ-

Conduct a risk assessment to determine how likely infections in the

ment, it is best not to forget that certain countries have data privacy laws that

workplace are, and the measures to be taken to mitigate the spread

protect information that can be classified as ‘sensitive data’; therefore, busi-

thereof, including a business continuity plan.

nesses need to be alive to the fact that they may not necessarily be able to

Ensure that the workplace is clean and hygienic. The simplest way to

use information by way of screening checks without consent, for example.

achieve this is to promote regular hand washing by employees or placing

Employers, therefore, must balance their legal health and safety obligations,

hand sanitisers in common spaces and ensuring that work surfaces, es-

the operational requirements of the business and the rights of employees.

•

pecially common areas, are disinfected regularly. Because the virus can
be easily spread by an infected person (either by coughing or droplets
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INCAPACITATED BY THE LOCKDOWN –
ExPLORING THE POSSIBILITY OF TEMPORARY
LEGAL INCAPACITY
TANYA MULLIGAN AND NEIL COETZER
The National Lockdown imposed by government in terms of the Disaster

Management Act has prompted considerable debate about its effects on the

treatment and payment of employees during this period. The Regulations and

Directives issued in terms of the Act have been silent on the issue, while

statements by the Department of Employment & Labour, in particular, have

served only to confuse things further.

A number of legal solutions have been bandied about, such as ‘no work,

no pay’, unpaid leave, lay-off and forced annual leave. The long and the short
of it, however, is that all of these measures have as their intention the non-

payment of employees during the lockdown for reasons outside of the control

employees are not intentionally refusing to tender their services, as would be

in the case of an employee absconding or engaging in a strike. Indeed, em-

ployees have been prohibited by the lockdown Regulations from leaving their

homes and any employees (except the lucky few designated as essential

services personnel) who attended work would have been arrested on the

spot.

Can this supervening impossibility of performance be situated within the

parameters of our employment laws, regulated as they are by fairness and

equity? In our view, the inability of employees to tender their services during

the lockdown is, in essence, nothing more than a form of temporary legal in-

A number of legal solutions have been
bandied about, such as ‘no work, no pay’,
unpaid leave, lay-off and forced annual
leave. The long and the short of it, however, is that all of these measures have as
their intention the non-payment of employees during the lockdown for reasons outside of the control of the employer.
Mulligan

Coetzer

of the employer. Contracts of employment, generally speaking, do not have

capacity. This concept is relatively new to our law, but no less relevant.

of supervening impossibility of performance has been invoked as the legal

basis set out in item 10 of the Code of Good Practice: Dismissal, i.e. that it

so-called force majeure clauses and, consequently, the common law concept

basis upon which to withhold the payment of remuneration during the lock-

Traditionally, the concept of ‘incapacity’ was dealt with on the narrow

only applied to cases of ill-health or injury. In Samcor Chrome Ltd (Tubatse

down.

Ferrochrome) v Metal & Engineering Industries Bargaining Council & Others

consisting of rights and obligations. An employee is under an obligation to

pretation and found that incapacity is not limited to instances relating to ill-

The employment relationship by its very nature is a reciprocal relationship

work and the employer is under a corresponding obligation to remunerate the

employee for their services. At common law, if an employee does not render

their services, the employer is entitled to refuse payment. This trite concept is

commonly known as the ‘no-work, no pay’ principle.

The matter is of course complicated by the fact that during the lockdown

(2010) 31 ILJ 1828 (LAC) the Labour Appeal Court rejected this narrow inter-

health or injury but that other forms of incapacity also existed. In this case,

the employee’s dismissal stemmed from his lengthy incarceration and conse-

quent inability to do his job.

The Labour Court followed the LAC’s lead in Armaments Corporation of

SA(SOC) Ltd v CCMA (2016) 37 ILJ 1127 (LC) where an employee was dis-
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missed for his inability to obtain a security clearance from the intelligence di-

vision of the SA National Defence Force in accordance with the provisions of

the Defence Act (42 of 2002). The Labour Court found that in the circum-

stances the employee’s dismissal was based on incapacity as he was legally

prohibited from performing his duties. On appeal the Labour Appeal Court, in

NOVEMBER 2020

415 (LC) seems to support the above position. In that case, the Labour Court

was faced with a situation where a pregnant employee was placed on unpaid

extended maternity leave in response to health and safety concerns at the

employer’s premises. The decision to place the employee on unpaid leave

was motivated by the unavailability of alternative positions for the employee

Solidarity & another v Armaments Corporation of SA (SOC) Ltd & others (2019)

or any other suitable alternatives. The court found that while there appeared

tual obligations, due to a supervening impossibility of performance occa-

(75 of 1997), as amended, an employer was obliged to consider any alterna-

40 ILJ 535 (LAC), confirmed that an employee’s inability to fulfil their contracsioned by legal impediments, constitutes a form of incapacity.

Accepting that the lockdown Regulations impose a form of legal incapacity,

the enquiry should turn to how an employee can be accommodated in view of

to be a lacuna in the provisions of the Basic Conditions of Employment Act
tives which may be reasonable or appropriate, including unpaid leave.

The decision by employers to place employees on unpaid leave is likely to

be tested in due course in the Labour Court. The terms in which those claims

the incapacity. The consideration of alternatives is the first port of call, particu-

are cast and defended will be critical and should be carefully considered. The

at some stage in the future. Those alternatives may include working from home,

and in phases, but this remains to be seen. Employers should, nevertheless,

larly in view of the fact that the lockdown is temporary in nature and will be lifted
where this is possible. Where it is not, employers could consider unpaid leave

which would have the effect of a ‘no-work, no-pay’ arrangement, suspending the

payment of employees’ remuneration for the duration of the lockdown.

The recent case of Manyetsa v New Kleinfontein Gold Mine (2018) 39 ILJ

position may yet become more complicated as the lockdown is lifted slowly

continue to explore options on how best to assist their employees and, where

possible, continue paying them, albeit at a reduced rate.

•

Mulligan and Coetzer are Partners of Cowan-Harper-Madikizela.

CASE LAW EMANATING FROM COVID-19 IN
THE EMPLOYMENT SPACE
JONATHAN GOLDBERG AND GRANT WILKINSON
Since the beginning of the COVID-19 lockdown, there have been far more

pects of the lockdown regulations. Some of these have been settled out of

of the pieces of legislation that has arrested the attention of all South

the rationality of the ban on cigarettes, the re-opening of schools, the prohibi-

visions that have been issued to the Act’s guidelines.

tion of relief funds. Government is defending the legal opposition to the

Gazettes issued than during any other period in our democratic history. One

Africans is the Disaster Management Act (57 of 2002) owing to the many reGovernment has faced a total of 116 legal challenges against various as-

court while others are still pending. These cases have included challenges to
tion of personal care services and the use of B-BBEE criteria in the distribu-

banning of cigarettes and has launched an appeal against a judgment that

Since the beginning of the COVID-19
lockdown, there have been far more
Gazettes issued than during any other
period in our democratic history. One of
the pieces of legislation that has arrested the attention of all South Africans
is the Disaster Management Act (57 of
2002) owing to the many revisions that
have been issued to the Act’s guidelines.
Goldberg

Wilkinson
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declares level 4 and level 3 regulations unconstitutional. Of these 116 cases,
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when that person is unable to self-quarantine or self-isolate or refuses to do

84 have been finalised and 32 are still pending.

so or violates the self-quarantine or self-isolation rules.”

time of writing this article, one such case, which deals with the interpretation

Principles to be learned from the case and how they apply to the
workplace

There is certain to be more litigation flowing from these regulations. At the

and application of the Disaster Management Regulations, is AfriForum v The

Minister of Cooperative Governance and Traditional Affairs (22358/2020)

[2020] ZAGPPHC. A number of interesting principles flow from this matter,

which are relevant to employers in the post COVID-19 reality.

If an employer has a confirmed or suspected case of COVID-19 in the work-

place, the affected employees need to be quarantined in a state facility or

other designated quarantine site only if they are unable to self-quarantine or

self-isolate. If anyone is found to violate self-quarantine regulations, they will

Facts of the case

South Africans returning from neighbouring countries were taken to the

be remanded to a state facility. Thus, a state facility is not mandatory.

There is also confusion in the marketplace when a person at the work-

Zithabeseni quarantine camp, near Groblersdal, after they had already self-

place, office, factory or retail establishment tests positive for COVID-19. In

ternational Relations and Cooperation in Mozambique.

assessment requires it for purposes of decontamination and, even then, it

refused the option of self-isolation at their homes or being tested at their own

monitor those who have been around the individual concerned.

isolated in Mozambique on the advice of the South African Department of InThey were informed that they would be at the camp for 14 days and were

cost. The conditions at the camp were appalling.

Many residents at the camp were only tested after eight days. When AfriFo-

rum arranged for a private medical team to test the remaining people in the
camp, the private medical personnel were not allowed access. The South

such instances, there is no need to evacuate everyone, unless the incident

can be done relatively quickly. The clear issue is that you need to trace and
As a general rule, however, if the environment is low-risk, there is a metre-

and-a-half space between each employee and proper PPE protection, there

should not be high-risk exposure in the work place. Employers will not, therefore, require employees to self-isolate and/or quarantine. It is only the high-

African Police Services were deployed to make sure that the team did not return.

risk cases that need self-isolation or quarantine.

the requirements for self-isolation in the event of a suspected COVID-19 infection.

15, with further extensions possible as the peak of infections could reach a

The High Court ruled that the camp was to be closed immediately and clarified

“1.1 A person who has been confirmed, as a clinical case or as a labora-

tory confirmed case as having contracted Covid-19, or who has been in contact with a person who is a carrier of Covid-19, is only required to be

quarantined or isolated at a state facility, or other designated quarantine site

At the time of writing, the state of disaster had been extended to August

million by November. Inevitable ongoing litigation, in the vein already mentioned, will result in a clearer direction being followed.

Goldberg is CEO and Wilkinson an Executive of Global Business Solutions.
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The World in October
A

ustralia has demanded an answer from Qatar after nine
women on a Qatar Airways flight to Sydney were taken off
the plane, strip-searched and medically examined to see if
any of them had recently given birth. The authorities were attempting
to identify the mother of an infant found in the Doha airport toilets. It
is illegal to have sex outside marriage in Qatar, while in the United
Arab Emirates, Qatar’s neighbour, unmarried migrant mothers are
required to serve a jail sentence before they can leave the country.
Healthcare workers are required to report any unmarried mothers for
breaking the law, so many choose to give birth without assistance. The
Australian foreign affairs minister, Marise Payne, said it was ‘a grossly,
grossly disturbing, offensive, concerning set of events’.

T

he Global Legal Post reports that the ABA’s 2020 Law
School Student Debt Survey Report found that of the 1 000odd respondents, more than 75% had at least $100 000 in
student loans, more than half with at least $150 000 and over a quarter graduated with at least $200 000 of debt. For the newly graduated
lawyers some of the consequences are that approximately one third
had chosen a different career; almost half said they would either put
off starting a family, or not have children at all; 56% decided to postpone or entirely abandon buying a house; their debt made it difficult
to provide for their families and was causing mental health issues or
stress.

C

hile has voted overwhelmingly in favour of rewriting the
country’s constitution. Voters also elected for the new constitution to be entirely drafted by a popularly elected body –
no active lawmakers can be involved in the process. This will replace
the guiding principles imposed four decades ago under the military dictatorship of General Augusto Pinochet. Exit polls showed that 78.24%
of people had voted to approve a rewrite, while 21.76% rejected the
change. President Sebastián Piñera acknowledged the victory but cautioned that it was the start of a long process, ‘Starting today, we must
all collaborate so that the new constitution is the great framework for
unity, stability and the future,’ he said. The special convention will
begin drafting a new constitution to be submitted to voters in mid2022.

R

ound Hill Music, a Guernsey-incorporated royalty fund,
announced that it is planning a £287m ($375m) listing on
the London Stock Exchange. Founded in 2010, Round Hill is
the seventh largest music publishing company in the United States. It
has identified a pipeline investment portfolio of assets (120,000 songs
from 40 catalogues) including songs by The Beatles, The Rolling
Stones, Louis Armstrong, Marvin Gaye, Elvis Presley, James Brown
and The Supremes. The firm’s investment objective is to provide
investors with regular and growing income and capital returns from

investment primarily in high
quality music intellectual property.
It is targeting annual total returns of 9 –
11%, including a dividend yield of 4.5%.
Its 10-year track record spans three private funds which have delivered 17%
gross returns for investors and generated
more than $175 million of net
royalty income.
Josh Gruss, the
mogul behind
the fund, is
likely to get
about $10
million from
the stock
market listing next
month, if it raises
the anticipated figure.

L

ewis Hamilton equalled
Michael Schumacher’s record of 91
Formula One race wins with victory at the Eifel Grand Prix on
11 October. Schumacher’s 21-year-old son, Mick, presented Hamilton
with one of his father’s crash helmets after the race. On 25 October,
the Portuguese Grand Prix gave him an historic 92nd win. He overcame intense muscle cramp in his right calf, which meant he drove in
intense pain during the closing laps.

I

n a memo to staff, Lloyds Bank has told the majority of its employees not to return to the office until spring, at the earliest. The
bank, which has 65 000 staff, sent the memo towards the end of
October, after reviewing government guidance urging people to work
from home, if they can. The Mail on Sunday, reports that it is a blow to
the City of London, where the bank employs thousands of people. The
ongoing stay away from offices is putting the future of sandwich shops,
barbers and pubs at risk. Shopper visits to central London have fallen
further than anywhere else in the country. Weekly visits in October
are down by almost 60% on the previous year.

L

ondon headquartered law firm Ashurst has launched its Modern
Slavery Action Plan – a series of grants to help fund the global
campaign against modern slavery. The launch followed AntiSlavery Day on 18 October and forms part of the firm’s lead-up bicentenary celebrations to mark the firm’s 200th anniversary in 2022. The
four initiatives are named after Ashurst’s four daughters, who campaigned for women’s equality, the abolition of slavery among other
social justice causes. The firm’s global head of pro bono and social
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impact Sarah Morton-Ramwell said everyone has a role to play in
eradicating slavery, noting that more than 40 million people caught in
forms of modern slavery. The firm’s founder, William Henry Ashurst,
attended the first World Anti-Slavery Convention in London in 1840
and is described by the firm as “a progressive advocate who was deeply
committed to women's equality and the abolition of slavery”.

T

he New York Times reports that London’s Old Vic has sold
30,000 tickets in 73 countries to three livestreamed shows,
with more to come. Matthew Warchus, the artistic director
said of his venture, “There’s a huge appetite out there”. The small-cast
dramas are performed by socially distanced, big-name actors, such as
Claire Foy and Matt Smith, who are co-stars in the TV series, ‘The
Crown’, in the empty house. Warchus says he used multiple cameras
and Zoom windows. He said that in the fund-raising sense, it has been
a big success. ‘But that shouldn’t be overstated — this wouldn’t be
enough to keep the theatre afloat alone, but it’s made a really meaningful impact on the desperation of the situation.’ For viewers, ‘Clearly
there’s a huge appetite out there for people to experience something of
that live performance thing. Although this isn’t theatre – it’s not
equivalent – it gives people that experience. However, there’s no
sense, at all, that you’ve actually done a show, really — there’s no
immediate response, no sense of connection, nor is there an opportunity to go out and have a drink or something to eat. Everybody just
goes home, individually. It emphasizes the isolation and the loneliness
and the grimness of this whole thing that everybody’s living through.’

A

nd in the US, an attempt to keep quiet an outbreak of
COVID-19 among Vice President Mike Pence’s close advisers has been condemned. Mark Meadows, the White House
chief of staff, said it was a matter of medical privacy that White House
officials were right to try to keep from the public. While masks appear
to significantly reduce the virus transmission and are considered a
basic precaution, when he was asked about the fact that there is a lack
of mask wearing at campaign events, Meadows said, ‘We’re not going
to control the pandemic. We are going to control the fact that we get
vaccines, therapeutics and other mitigations.’

T

he Week reports that an Australian Study finds that COVID-19
can survive 28 days on banknotes can remain infectious on
surfaces such as banknotes, phone screens and stainless steel
for 28 days. Previous studies found the virus could survive for two to
three days on banknotes and glass, and up to six days on plastic and
stainless steel, but this Australian study found the “extremely robust”
virus lasted for 28 days on smooth surfaces.

S

ingapore Airlines announced that two of its Airbus A380 double-decker superjumbos were to be transformed into pop-up
restaurants. For two weekends at the end of October ‘passengers’
will enjoy a dining experience that will reflect the cabin class for
which they book tickets while the planes remain parked at Changi
Airport. Prices for the “Restaurant A380 @Changi” are: an economy
class ticket costs SG$53.50, premium economy is SG$96.30 and business is SG$321. For those who want luxury, diners can book a suite for
SG$642. The tickets sold out in 30
minutes. The airline’s website states
that guests can enjoy a pre-dining
restaurant tour before sitting down
for international cuisines and dishes
designed by acclaimed Singaporean
chef Shermay Lee. There will also
be two complimentary alcoholic
drinks, a free flow of other beverages
and in-flight movies.◆
Compiled by Myrle Vanderstraeten
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Tales from the US of A . . .
Surveillance programme exposed by Snowden is illegal,
but convictions upheld
A Federal Supreme Court said the massive phone data collection programme of the National Security Agency in the US, revealed by whistleblower Edward Snowden when he was a CIA employee, violates federal
law and possibly the Fourth Amendment (unreasonable searches and
seizures). But it ruled that, even if the programme was unconstitutional,
its use against four immigrants did not taint other evidence introduced at
their trial and their convictions remained undisturbed. They were convicted of sending or conspiring to send $10,900 to Somalia to support a
terrorist group. Classified evidence showed that metadata wasn’t necessary to show probable cause to obtain the wiretap conviction.
Debra Cassens Weiss September 3
Potential juror jailed for refusing to wear mask in court
A visiting judge held a juror in contempt and sent him to jail for refusing
to wear a face shield or a mask for a trial. He was put in a holding cell
just before the sheriff announced a 55-person outbreak at the jail of
Covid-19. Other inmates laughed at the irony when he told them that
he was in jail for refusing to wear a mask. None of the inmates was wearing a mask. The potential juror claimed his jailers “put me into a petri
dish of active Covid cases”. He was released by order of another judge.
Debra Cassens Weiss August 31
Lawyer who lied about health for deadline extensions
should be suspended
An Illinois lawyer, who reportedly lied and said he had cancer – when
he did not - and was looking for discovery deadline extensions, is facing potential suspension from practice. He also previously lied about
having cancer on his university application. He asked for additional
discovery time because he would be out of office for four months to
have tumours removed from his stomach and abdomen. A year later,
on a different case, he asked for a discovery extension because his son
had stomach cancer and was having surgery to remove part of his
stomach. This was also untrue. He was not recommended for disbarment because the disciplinary panel accepted evidence that he was
suffering from anxiety, mild depression and was a “caring individual”!
Stephanie Francis Ward September 9
Assistant attorney general loses job for racist social media
posts
An assistant attorney general in Texas lost his job after reports surfaced that he referred to Black Lives Matter protesters as “terrorists”
and promoted the QAnon conspiracy theories. He also called Islam a

“virus” and transgender people an “abomination”. After dismissal, he sent other
tweets which were equally obnoxious and frequently anti-Democratic Party.
Amanda Robert September 8
Judge accused of abusing judicial prestige investigating
perceived crimes
A Las Vegas judge is facing an ethics complaint stemming from her
personal investigation of a hip-hop clothing store where her daughter
worked, and a double murder she thought involved her daughter’s
acquaintance. The judge decided that the store was actually a club
where girls sometimes danced on stripper poles and where there was a
pimp trying to get her daughter and others involved in prostitution.
She watched the store to get licence plate numbers and descriptions of
the cars, and to follow people. She personally started an investigation
into a double murder in which she believed the pimp was involved, got
copies of text messages from the mother of one of the victims - including texts to the police officers investigating the murder. She presided
over two hearings involving the alleged pimp, and granted warrants
against him, search warrants against the clothing store, and accepted a
guilty plea from the alleged pimp on a domestic battery charge. She
said she didn’t want to disqualify herself in the hearings because the
alleged pimp would know she was the mother of a teen girl who frequented the clothing store. She is facing an ethics complaint.
Debra Cassens Weiss September 4
Call for review of racist arbitrator’s decisions
The National Employment Lawyer’s Association is calling for a review of
discrimination cases overseen by a former arbitrator who shared a racist
email with 39 people. He mistakenly shared it with a lawyer for the
National Rifle Association in an arbitration before him and with the
lawyer for the other side. The email he shared was a “toxic rant”, published by a far-right white advocacy website deeply insulting of Black people. The Arbitration Association is reviewing its vetting process for arbitrators and the former arbitrator’s past decisions will be examined for bias.
Debra Cassens Weiss September 10
Judge can’t sentence defendant after telling him federal
system ‘sucks’
A federal judge in Missouri can’t sentence a defendant after telling him
the federal judicial system “sucks”, and that he probably would get less
time if he opted for a trial instead of a guilty plea. The accused opted for
a bench trial after the judge’s comment but, contrary to the judge’s asser-
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tion, he got a longer sentence after being found guilty of illegal possession of a firearm. The sentence was longer because he no longer got
points for acceptance of responsibility in the sentencing calculation. An
appeals court vacated the sentence of 92 months in prison and remanded the case for sentencing before a different judge.
Debra Cassens Weiss September 4
State Attorney General said he thought he hit deer when
he killed a pedestrian
A South Dakota Attorney General told authorities he thought he had
hit a deer after striking and killing a pedestrian. He was driving home at
22:30 when the incident happened. He called the police and informed
them that he had struck something. The 55 year old pedestrian’s body
was discovered the next day. The pedestrian was walking at the side of
the road after he himself had an accident by going off the road.
Debra Cassens Weiss September 14
Lawyers, nurse and detainees concerns about hysterectomies at ICE detention centre
Immigrants at a privately operated detention centre in Georgia, and a
whistleblower nurse have provided accounts of “jarring medical neglect” and questionable hysterectomies performed on detainees. The
nurse expressed concern about the number of women receiving hysterectomies by an outside doctor saying, “everybody’s uterus cannot be
that bad”. The detainees described the doctor as the “uterus collector”.
The facility also failed to take coronavirus precautions, fabricated
medical records, shredded detainee medical requests, did not provide
adequate medication, and forced detainees to live in unsanitary conditions. The doctor previously settled allegations of false claims to medical schemes by paying $520 000 along with other accused doctors.
Debra Cassens Weiss September 16
Pay gap has widened for male and female partners in larger law firms
According to a new report, the pay gap between male and female partners is growing - partly because compensation for male partners is
increasing at a faster rate than that of female partners. In 2010 female
partners at larger law firms earned an average of 24% less than their
male counterparts. By 2018 the gap had widened to 35%. The findings
are based on a survey of nearly 1 400 partners among the nation’s largest
and highest-grossing law firms. One global practice leader suggested that
it is “still the old boys’ network and women are being steered to lower
rate work”. The pay gap between equity and non-equity partners is also
widening from a previous 59% to 67%. Partners who made a lateral
move made 20% to 30% more than lawyers who never moved.
Debra Cassens Weiss September 15
Lawyer tackled by security guard at court can sue
A lawyer who went to court to file a paper wearing shorts, a T-shirt, flipflops and a baseball hat refused to go through the metal detector when he
entered the building, saying he was a lawyer. The security guard followed
him and, after an argument, the guard tackled him and dragged him out of
the building by one arm dumping him on the pavement. A federal judge

threw out claims of constitutional violations but allowed claims for damages against the security guard, the security company and the county whose
courthouse it is, allowing claims for assault, battery and infliction of emotional distress. It refused claims for wrongful arrest and false imprisonment.
Debra Cassens Weiss September 23
Disbarred lawyer convicted despite twin taking responsibility
A disbarred lawyer faces up to five years in prison after jurors convicted him of faking an order in a child custody case involving his twin
brother - even though his twin brother told jurors he had drafted the
document. The document, which ordered the mother of the disbarred
lawyer’s child to turn over custody to him, misspelt two words and was
purportedly filed on a Saturday when the office does not file documents. The lawyer was disbarred in July 2019 after a video allegedly
showed him breaking into a law firm that had fired him. The video
showed him and an accomplice using a truck and rope to rip open the
law firm’s door and remove a safe and computer server. He then started a law firm with the same name as the one from which he had been
fired. He claimed he referred to it as a professional association with
the words “P.A.” instead of “PA” with no full stops.
Debra Cassens Weiss September 24
Lawyer is charged with operating sex-trafficking ring
A Portsmouth, Ohio, lawyer, who was formerly a city council member, was arrested for allegedly running a sex-trafficking ring over a 15year period. Michael Mearan, 74, is facing an 18-count indictment
on charges of human trafficking, promoting and compelling prostitution, and engaging in a pattern of corrupt activity. He faces the possibility of more than 70 years in prison if he’s convicted. “If Dante were
around, he’d invent an eighth circle of hell for this guy,” said Ohio
Attorney General Dave Yost. A website for Mearan’s law firm says he
handles cases in bankruptcy, family law, personal injury and criminal
law and observes that Mearan “has created quite the reputation for
himself during his years of practice”.
Debra Cassens Weiss, October 26
Vandals ‘picked the wrong guy’ when they defaced my
home for client work, BigLaw partner says
Gibson, Dunn & Crutcher partner Randy Mastro has said he won’t be
intimidated by vandals who spray-painted his home with epithets, apparently due to his involvement in a homeless issue. Mastro represented the
West Side Community Organization in its bid to remove homeless people from a hotel on the Upper West Side. “My clients are advocating for
the most humane treatment for this vulnerable population,” he told
Law.com in an interview. That includes a “proper shelter with all of the
social services they need.” New York State Bar Association President
Scott Karson condemned the vandalism “It is alarming to hear that
another member of our esteemed profession has been targeted with a despicable act of harassment for simply providing legal counsel”.
Debra Cassens Weiss, October 26
All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal eReport.
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Demystifying the Mahr found in Muslim Marriages
ASHRAF BOOLEY

O

ne of the most common characteristics of an
Islamic marriage is that it commences with a
proposal referred to as ijba or rishta. Although
the observance of a formal proposal is not strictly a
requirement found in traditional Islamic jurisprudence, it
is commonly observed globally. An essential characteristic of a Muslim marriage is the Mahr-ul-Mithl, commonly referred to as the mahr or mehr. The English
equivalent of the word mahr would be dowry. The word
mahr is akin to the Hebrew word “mohar” and the
Syriac word “mahr”, signifying “bridal gift”, which was
historically referred to as “purchase money”. According
to the Chambers Concise Dictionary, dowry is defined
as “an amount of wealth handed over by a woman’s
family to her husband on marriage”.

Prior to the advent of Islam as a faith, the bridal wealth was common practice in many of the then tribal societies (now more correctly referred to as
indigenous communities) and is a recorded custom of the ancient Israelites.
Historically, this practice meant that the bridal wealth was handed over to
the bride’s father or guardian, or paid to the bride’s birth family. In preIslamic origins, for example, Arabic poetry, reference is made to the word
mahr. In this construction, it usually translated to compensation for the family's loss of a daughter's productive labour, since Arab tribal or indigenous
communities were not only patrilinear but also patrilocal in nature. The
bride herself would occasionally receive a smaller gift which, in some circumstances, would amount to only a few dates. Historically speaking, a marriage was only considered valid when the stipulated bridal wealth was paid in
full, as agreed and accepted by the relatives of the respective families.
What is the Mahr in Islam
The Quran, one of the primary sources of Islam, makes use of different expressions when referring to mahr, for example, agr (reward, wage, payment), farída
(religious obligation), al-nihlah and saduka (nuptial gift or endowment). It may
be that this is done to distinguish the practice prevalent during the pre-Islamic
period. It could be argued that the mahr custom, as expressed by the Quran and
spread by the Prophet Mohammad (PBUH), changed the role of the mahr
from a bridal wealth given to the father or guardian of the bride, to one that
the husband must give to the wife, and which belongs to her only. Although,
the mahr has now become a prerequisite for a Muslim marriage – as stated in
the Quran – there seems to be a degree of debate as to the amount that must
be handed over to the bride. The Quran is silent on the value of the mahr,
except for some evidence found in chapter 4, verse 20. Whether the qintãr
(unit of weight, differing geographically) mentioned there should be consid-

ered a median value applicable among wealthy families, or a large sum, cannot
be established from the existing sources. However, the sunnah (the sunnah
refers to the actions, statements and way of life of the Prophet Mohammad
(PBUH) gives us some sort of understanding as to what a customary mahr
might have been on the Arabian Peninsula in the eighth century CE. We
have ascertained, for example, reports of an ounce of gold, ten wuqiyya (unit of
weight, differing geographically), or
iron ring. Even after the emergence of
dominant schools of religious thought
of Sunni Islam (Maliki, Shafi, Hanafi
and Hambali), we find no stipulated
figures; only sparse reference to a minimum figure or amount that would
reflect the economic context of the
dominant school’s geographical
extent.
The methods of mahr payment
As stated, the mahr is a requirement
for all Muslim marriages, and relates
to the validity of the marriage. In
addition, the mahr has religious
Booley
overtones and is considered a fundamental right of the wife and may not be unilaterally reduced by the husband. However, the wife may agree to reduce the mahr.
According to the majority of Muslim scholars, there are two principle
methods relating to the payment of the mahr. First, there is the prompt
mahr (muqaddam), which must be given to the bride at or immediately after
the marriage ceremony – normally at the mosque although, alternatively,
the wedding ceremony may also take place at home.
The second payment is the deferred and promised mahr (mu’akhar),
payable at an agreed date between the parties, usually after the consummation of the marriage. The deferred mahr is, in most instances, larger than
the amount paid at the wedding ceremony. The ideology of the deferred
mahr is to provide the wife with a means of support, and is traditionally
associated with the death or divorce of the husband. In the event of the
husband’s death, the deferred mahr becomes a debt owed to the wife by the
husband’s estate and, in most instances, should be paid before any other
debt owed by the husband. We may conclude that the mahr is a non-extinguishing debt owed to the wife. The mahr may take the form of movable or
immovable property. Movable property may be gold, silver, jewellery,
clothes, cars and shares. The immovable property may be real estate or, perhaps, co-ownership in property. It would be advisable for the woman to
accept a mahr with a value that can increase over time.
Mahr from social, economic and religious perspectives
Within an Islamic context, the handing over of the mahr to the bride re-evaluated the role and status of women in the Arabian Peninsula during the time of
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the Prophet Mohammad and beyond. Women were accorded legitimate needs
and rights that could be associated with a financial security in the event of
divorce. This measure is a significant evolution relating to the role and status
of women during the early years of Islam, a time when no legal provisions to
support women at the termination of a marriage existed. The introduction of
these measures and their continuation in, for example, the event of the husband’s death, offset the effect of Agnatic inheritance rules which state that a
childless wife is only entitled to one-quarter of her husband’s inheritance. The
deferred mahr is also viewed as a means to protect the wife against arbitrary
divorce by her husband, as he would be liable to pay the full amount in that
event, whether or not the parties had so agreed. The wife can also use the
mahr as leverage, should the husband decide to take a second wife. These
examples encapsulate the effect of the mahr within the marriage, where most
believe that the husband has an unfettered freedom to do as he likes.
Further functions of the mahr can be noted, although with differing
viewpoints, according to the context. For example, the mahr symbolically
relates to that of a wedding ring – to the binding nature of the promise and
culmination of marriage. In addition, the mahr could represent an expres-

sion of love, esteem, prestige and the social well-being of the bride. The
issue of prestige is a hotly debated issue and sometimes frowned upon, however, the amount of the mahr given to the wife would depend on the standing of the parties in a societal context. The mahr amount, from a religious
perspective, could also be an indication of a religious lifestyle that the parties are embarking upon – in contrast to that of a Western lifestyle.
Conclusion
In Islam, women are not considered commodities owned, or slaves, nor is the
mahr a trade price or contract of sale of women. The mahr is one of the many
fundamental rights Muslim women have. It is handed over to her by the
husband, as an expression of love, respect and reverence, abiding by their
religious beliefs. Legal and sociological perspectives can only enrich us in the
understanding of this concept and add to the existing debate, so that we can
debunk and demystify the myths surrounding the issue of the mahr. ◆
Booley is a Senior Lecturer, Department of Private Law, University of the
Western Cape.
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A punishment to fit the crime?
SIPHO TUMELO MDHLULI

“A

frica is renowned for its beauty, its natural
heritage and prolific resources – but
equally, the image of its suffering children
haunts the conscience of our Continent and the world.
One of the ways we can build a better future for our children is by empowering them through allowing them to
speak up for themselves. Of course, we as adults have to
guide them and to take the ultimate responsibility but that
is something quite different from patronising them. The
rights of children must, importantly, include the right to be
themselves and to talk for themselves.”(Nelson Mandela).

Despite these inspirational words, research shows that domestic violence
against women and children remains widespread and under-reported.
Victims of violence are not effectively supported by public services.
Insufficient specialised services and the absence of professional services for
victims are only a few of the reasons for non-reporting.
The current constitution was promulgated by President Nelson Mandela
on 18 December 1996 and had, as one of its aims, the protection of women
and children. It is in this context that people are asking whether we should

call on the death penalty as a viable option to protect ourselves.
It is some decades since the Constitutional Court abolished the death
penalty. There is now public debate on the issue, some people believe the
death sentence should be reinstated and have asked different organisations
to review the question of the punishment.
History of capital punishment
The decision by the Constitutional Court outlawing capital punishment
was made in the case of S v Makwanyane and Another (CCT3/94) [1995]
ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; [1996] 2 CHRLD 164;
1995 (2) SACR 1 (6 June 1995). The court’s decision, written by its president, Arthur Chaskalson (later Chief Justice), was unanimous that the
death penalty was unconstitutional. All ten judges gave reasons for their
concurring views, with some of them placing emphasis on particular points.
The two accused had been sentenced to death in terms of the Criminal
Procedure Act of 1977, on four counts of murder. This was a lawful sentence when it was handed down, but the 1993 Constitution had subsequently come into effect. In his judgment, Justice Chaskalson stated that it
would have been better if the framers of the Constitution had decided
whether or not the death sentence was permissible. It had not done so, with
the result that the Court now had to decide whether the implementation of
the sentence was constitutional.
In the judgment, it was argued that the death sentence was cruel, inhu-
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man, degrading and an affront to human dignity; that it was inconsistent with
the right to life entrenched in the Constitution; that it could not be corrected
in the case of error; and that it could not be enforced in a manner that was
not arbitrary. It was contended that the death sentence is recognised as legitimate in various parts of the world; that it was a deterrent to violent crime;
that it met society’s need for adequate retribution for heinous offences; and
that it was regarded in South Africa as an acceptable form of punishment.
That, however, was not the end of the matter, because the Constitution
provided for rights to be overridden. But they could be limited only if the
limitations were reasonable, justifiable, necessary, and did not negate the
essential content of the rights in question.
Justice Chaskalson went on to quote an American judge, (Robert
Jackson, in a 1943 case):
“The very purpose of a bill of rights is to withdraw certain subjects from
the vicissitudes of political controversy, to place them beyond the reach of
majorities and officials, and to establish them as legal principles to be applied
by the courts. One’s right to life, liberty, and property, to free speech, a free
press, freedom of worship and assembly, and other fundamental rights may
not be submitted to vote; they depend on the outcome of no elections”.
In his concurring judgment, Justice Mahomed said that the death sentence ruled out “the slightest possibility” that the offender might be reformed
or rehabilitated. Another concurring judge, Tholie Madala, noted that in
many cases, despite the heinousness and brutality of their offence, during
long periods of imprisonment, offenders were capable of rehabilitation with
treatment and training, so that they ceased to be a danger to society.
Punishment, he added, must be a means to the end of rehabilitation, and
not an end in itself. Justice Madala quoted Potter Stewart, an American
judge, as having said in 1972 that the death penalty was “unique in its rejection of rehabilitation of a convict as a basic purpose of criminal justice”.
The Constitutional Court ruled that the death penalty was not a
uniquely effective deterrent and could not therefore be justified. Most studies conducted in various countries have come to the same conclusion. The
Court also observed that the greatest deterrent to crime was the likelihood
of apprehension, conviction and punishment, but that these were lacking.
Section 9 of the 1994 Constitution stated that “every person shall have
the right to equality before the law and to equal protection of the law”.
Punishment, explained Justice Chaskalson, had to meet this requirement,
as well as the various others already enumerated.
One of the arguments used by Justice Chaskalson in ruling the death
penalty unconstitutional was the “elements of arbitrariness” in its imposition and execution. These violate the principle of equality before the law,
but are unavoidable because they are built into the system. The same objections apply to the administration of justice in general, but in the case of
capital punishment, any resulting miscarriages of justice are irreversible.
One of the most striking things about the main judgment and the concurring judgments of the Constitutional Court in the Makwanyane case was
the frank admissions of arbitrariness, and therefore unfairness, made by
many of the judges. In the words of Justice Chaskalson:
“At every stage of the process there is an element of chance. The outcome is dependent on factors such as the way the cases are investigated by
the police, the way the cases are presented by the prosecutor, how effectively the accused is defended, the personality and particular attitude to capital
punishment of the trial judge and, if the matter goes on appeal, the particular judges who are selected to hear the case.”

It is common cause that most
accused in capital cases are poor and
may act without the benefit of
instructing attorneys. By contrast, a
richer person would be able to
engage both senior and junior counsel, as well as the best firms of attorneys. They would further be able to
pay for expert witnesses and for private investigations and research.
The intolerable result is that a poor
person might be convicted of a
crime of which a richer person with
a better defence might be acquitted.
Mdhluli
Great academics allude further
that although judges are enjoined to
be objective and dispassionate, their own beliefs are bound to have some
impact on whether they impose the death sentence or not.
Wrongful convictions and sentences may also arise from police practices
that fall short of assault and torture, and which may be motivated by nothing more malicious than the desire to demonstrate success in apprehending
and convicting criminals.
The death penalty is indeed a cruel and unusual punishment which violates the rights to life and dignity. Notwithstanding what the court said in
Makwanyane, however, views as to what is “cruel and unusual” no doubt
differ from person to person, as well as from judge to judge. They can also
change, as they have throughout the history of crime and punishment.
The Court correctly observed that constitutional rights should transcend
the vagaries of public opinion, but that does not mean that the views of
judges as to what qualifies as cruel and unusual punishment are not themselves influenced by their personal opinions and experiences.
The question that now arises is whether the reinstatement of the death
penalty will be a solution to the acts of violence against women and children?
Will it serve its primary purpose of deterrence, rehabilitation and retribution?
Reintroducing the death sentence could well reduce the extent of extrajudicial killings. We may further take the view that planned and premeditated murder is so monstrous a crime that the only appropriate punishment
is indeed “an eye for an eye and a tooth for a tooth”. As with “cruel and
unusual”, these are often matters of personal opinion, and the argument
that the death penalty has more to do with retribution than rehabilitation
is something that should not, in and of itself, take the death penalty off the
table for South Africa.
“The way forward for Africa is the realization that a long prison sentence has a far reaching effect on the murderer than execution because after
all many prisoners with long terms of imprisonment might commit suicide
if they had the opportunity thereby ending their miseries in prison. It is the
torment faced through a long sentence which really bears hard on a prisoner than execution. Such realization could lead to abolition of the capital
punishment.” (The Death Penalty Debate by Hon Justice Anthony Bahati,
Chairman, Tanzania Law Reform Commission)
Conclusion
I concur with the Constitutional Court decision that the death sentence
was indeed cruel, inhuman, degrading and an affront to human dignity; that
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it was inconsistent with the right to life entrenched in the Constitution;
that it could not be corrected in the case of error; and that it could not be
enforced in a manner that was not arbitrary. However, consider this view:
“In order to maintain respect for the law, it is essential that the punishment
inflicted for grave crimes should adequately reflect the revulsion felt by the
great majority of citizens for them. It is a mistake to consider the object of

punishment as being deterrent or reformative or preventive and nothing
else. The truth is that some crimes are so outrageous that society insists on
adequate punishment because the wrongdoer deserves it irrespective of
whether it is a deterrent or not.” (British judges, Alfred (Tom) Denning). ◆
Mdhluli is a Legal Practitioner, Middelburg. He writes in his personal capacity.
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Images of South Africa’s Bill of Rights
THE CONSTITUTIONAL COURT TRUST

F

ollowing an open national competition, Norman
Kaplan’s artwork, South Africa’s Bill of Rights,
became the cover of the Images of Human Rights
print portfolio, issued by the Artists for Human Rights
Trust in 1996. The portfolio consists of 27 fine art prints,
each depicting one clause of South Africa’s Bill of Rights,
along with a front and back cover. It was created by 29
artists, representative of the nine provinces of South
Africa. The images are diverse in their creative approaches, and a variety of techniques were used to interpret the
individual clauses of the Bill of Rights. The edition was
limited to 50 sets and are sought-after collector’s items.
The history of the association of human rights activists and artists in
Durban and KwaZulu-Natal led to the establishment of the Artists for
Human Rights Trust in March 1998.
In 1996, a committee convened by Coral Vinsen produced the portfolio. Terry Anne Stevenson suggested the concept of a print portfolio,

and suggested master printer Jan Jordaan of the Fine Art Department of
the Technikon Natal, who printed the portfolio. Volunteers drawn from
human rights-related organisations such as Amnesty International
South Africa, the Black Sash, the Durban Art Gallery and the Fine
Arts Department of the Technikon Natal worked together to produce
the portfolio and market it both nationally and internationally.
Justice Albie Sachs of the Constitutional Court opened the exhibition of
the prints at the Durban Art Gallery on 10 December 1996 (International
Human Rights Day), where a full set of the portfolio was gifted to the
Constitutional Court Trust to form part of the Constitutional Court Art
Collection (CCAC). Vinyl of the portfolio were also applied to the
Constitutional Court’s public gallery windows, adjacent to the Great African
Steps, as part of the building’s construction which culminated in 2004.
Among the contributing artists is the internationally acclaimed late
Azaria Mbatha, the first South African artist to have works included in
the Museum of Modern Art in New York. Other well-known South
African artists are Phillipa Hobbs, Diane Victor, Kim Berman, Andrew
Verster and Vedant Nanackchand, amongst others.
The Images of Human Rights portfolio creates international awareness
of South Africa’s artistic talent, as well as endorsing the positive values
of human rights education. ◆
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A

ppointments: Cape Town: Charles de Wet has been appointed an
Executive Consultant in the Tax department. He specialises in valueadded tax (VAT”). He has nearly three decades’ experience in advising local
and international clients across multiple industries, including financial services
companies, higher education and universities, as well as public benefit organisations. Charles was part of the team at the South African Revenue Service
which implemented VAT in South Africa in 1991
Johannesburg: Nomonde Mbanjwa is an Associate in the Employment practice.
Mauritius: Chetan Ramdass is an Associate in the Mauritius office.

Charles de Wet

Nomonde Mbanjwa

Chetan Ramdass
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Cliffe Dekker Hofmeyr

T

he firm welcomes five practitioners to its
Employment Law practice: Directors: Imraan
Mahomed, Bongani Masuku, Hedda Schensema and
Phetheni Nkuna; Associate: Jordyne Löser and
Consultant: Jean Ewang
Imraan Mahomed is a leading strategic adviser on all
Imraan Mahomed
Bongani Masuku
Hedda Schensema
Phetheni Nkuna
matters affecting employers both in contentious and noncontentious matters. He has acted as Labour Court Judge and led clients through a number of precedent-setting cases. Imraan acts for State Agencies, global multinationals headquartered out of the US, Europe and
Asia as well as mid-capped and listed South African entities. Apart from clients in South Africa, Imraan
supports clients across the African continent and also represents clients in India, Europe, the US, and
China.
Hedda Schensema advises employers on employment related aspects of transactional, litigation and dispute resolution, regulatory and compliance related matters in the public and private spheres. She acts as a
judge in the Labour Court from time to time and regularly appears in the Labour Court, CCMA and barJordyne Löser
Jean Ewang
gaining councils for major corporations and public entities. Hedda also provides training on various aspects
of labour relations and legislation.
Phetheni Nkuna’s experience includes restraints of trade, section 197 transfers, organisational rights and wage disputes, drafting and reviewing HR policies,
initiating disciplinary enquiries, drafting and reviewing employment contracts, and employment equity. She has serviced clients across the logistics, aviation,
mining, conservation, medical, courier services, financial services and information technology sectors. She has also done work for special units of some government departments.
Bongani Masuku advises employers on dealing with collective and individual labour law and has been involved in major litigation in various labour law
dispute resolution tribunals including alternative dispute resolution, discrimination litigation relating to race and victimisation, workforce reductions on a large
scale, review of arbitration awards and rulings of Commissioners, Arbitrators and Panellists

Lawtons Africa

University of Pretoria

A

P

safo & Co. and Lawtons Inc, trading as Lawtons Africa, joined forces in South Africa in May
2020 to create a separate company Asafo & Co. (Pty) Ltd, which trades in South Africa as
"Asafo & Lawtons". Lawtons Africa’s Johannesburg office supports Asafo & Co. through Asafo &
Lawtons, and continues practising under the name Lawtons Africa in the domestic market.
In joining forces, Asafo & Co. and Lawtons Africa are transforming the African legal services landscape by creating a unique service offering dedicated to providing top tier legal services on a PanAfrican basis. The tie-up resulted in a combined team of over 150 legal professionals who offer first
class services in both common law and civil law systems across six offices spanning North, South, East
and West Africa.
Asafo & Co. and
Lawtons Africa's
pooled strengths are
in corporate/M&A,
private equity,
financing, projects,
dispute resolution
(litigation and arbitration), real estate,
oil & gas,
energy/power, antitrust, and employment, mining and
Asafo and Lawtons directors Philip Webster, Veronica Vurgarellis and Jeff Buckland
projects practices.

rof Dire Tladi
of the
University of
Pretoria’s (UP)
Department of
Public Law and
fellow at the
Institute for
Prof Dire Tladi
International and
Comparative Law
in Africa has been appointed as the
National Research Foundation's (NRF)
South African Research Chair Initiative
(SARChI) Chair for International
Constitutional Law as from 2021. Prof
Tladi's appointment is for a five-year term.
On behalf of UP Law, Dean Professor
Elsabe Schoeman congratulated Prof Tladi
on this well-deserved appointment. “Well
done, Dire! Once again, thank you for
keeping UP Law on the global map where
it belongs,” she said.
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Sun’s legal eagles punch above their weight
In-house legal team wins accolades at African Legal Awards 2020
un International’s in-house legal team scooped the award for In-house Legal Department of the Year – Small Team at The African Legal Awards
2020. The awards, which were held virtually on 17 September, acknowledge legal excellence across the African continent and are highly esteemed
internationally. The team was nominated in three categories, including Innovation and In-house Rising Star for Shruti Singh, who was recognised as
one of six rising star legal advisers in Africa.
“We are incredibly proud of the team for being nominated in three categories as first-time entrants,” says Sun International’s Head of Legal,
Annabelle Thomas. “Winning the award for the best small in-house team is excellent recognition for a hardworking, dedicated and committed team.”
“Sun International’s team, which aside from its support team, comprises three in-house lawyers, works across an incredibly broad spectrum of law due
to Sun International operating within a highly regulated environment – including mergers and acquisitions, events (such as Miss South Africa, SunMet,
the Nedbank Golf Challenge and other sport), landlord and tenant disputes, debt collection, licencing, supplier and service provider arrangements, and
other aspects related to general business acumen.”
“You can’t study how to pull this all together, you can only learn it by doing it and being thrown in the deep end. The hospitality, leisure and gaming
industry is a very fast-paced environment and is complex from a legal perspective.”
Thomas explains that Sun International submitted its entry in the midst of the nationwide lockdown which, on its own, was a trying time. “Although
we were working from home, we continued operating at more than 100 percent of our capacity. There was quite a bit to handle due to the national lockdown as staff took salary sacrifices, business reviews impacted contracting with increased legal advising required, in addition to advising in line with the
regularly amended alert level regulations; this came with new learnings and great challenges to overcome, coupled with the continued requirement to
keep business as usual approach at Central Office.”
Sun International’s submission was a portfolio of work that demonstrated the range of work done in-house. It needed to show how the team deals
with a variety of legal issues that cover all its properties: 13 hotel, casino, and resort properties across eight provinces together with the sport betting and
limited pay-out machine businesses.
Commenting on the award, Operations Legal Adviser Toyah Pfafferott said, “Whilst I originally thought that the ladies may have been exaggerating
when they said that Sun was a non-stop, ‘go, go, go’ operation, I quickly realised that, in fact, this was rather a statement of modesty. Every day at Sun is
truly a ‘razzle, dazzle’ day and working with Sun people means together ensuring that the Sun shines even on a rainy day. What I have learnt in the past
year at Sun does not have a Rand value. Sun sets out to create memories and life experiences for their customers, which means that being part of a team
at Sun equates to an equal opportunity for a daily experience of a lifetime. There is truly never a dull day at Sun.”
All legal issues are handled in-house by the small team, with the exception of very specialised advice.
For Sun International’s first entry, the team went up against multiple other in-house legal departments across the continent.
“As a legal professional, an accolade of this magnitude is what dreams are made of. As Head of the team, I am humbled, yet overjoyed that the Sun Team
are winners – not only only of this prestigious award but also when it comes to upholding a work ethic that is professional and principled“ Thomas said.

S

Nothando Mkhize - contracts & Collections Administrator, Sharon Day, Legal Claims Specialist, Annabelle Thomas, head of Legal, Toyah Pfafferott - Group legal advisor and Shruti Singh - Senior Legal Advisor
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Snapshot of October 2020 . . .
SA Exchange Listed M&A
Accentuate advised it received a binding offer from Pruta Securities (Jersey) of
10 cents per offer share. Pruta previously held an 8.61% stake in Accentuate
which, following the subscription for cash of 41,809,856 new shares at 10 cents
per share, increased to 29.7%. Pruta proposes to delist the company but if the
scheme is not approved by shareholders it will make a general standby offer to
minorities.
Caxton and CTP Publishers and Printers agreed to dispose of its minority interests in non-core assets Octotel and RSAWeb to Neoma Africa Fund, a fund
managed by Actis. The transaction value of R493 million includes R60 million in
respect of the repayment of the claims on the loan account. The proceeds from
the disposals will be added to existing cash reserves.
Momentum Metropolitan proposed a BEE transaction which will see a newly
established Momentum Metropolitan iSabelo Trust acquire and hold 44,92 million MMH shares representing a 3% stake in the company for distribution to eligible employees. Approximately 26,9 million shares will come from treasury and
18 million will be bought on the open market. The deal will be funded by issuing
preference shares through a special-purpose vehicle to Momentum and Absa
for as much as R700 million and R350 million respectively.
Sasol announced the formation of a joint venture following the sale of a 50%
stake in its LCCP Base Chemicals Business and a portion of the Lake Charles
property, to multinational chemical company LyondellBasell for US$2 billion. The
joint venture, to be named Louisiana Integrated PolyEthylene will be operated
by LyondellBasell. Sasol will retain ownership of the US Performance Chemicals
Business, the legacy base chemicals assets at Lake Charles, and the remainder
of the Lake Charles property.
Tsogo Sun Hotels and Hospitality Property Fund agreed on the terms and conditions of an offer by Tsogo Sun to acquire the remaining 24.6% stake in
Hospitality (excluding those held by subsidiaries and treasury shares) in a ratio
of 1.77 Tsogo Sun shares per Hospitality share acquired. If the R373 million
offer is successful, Hospitality will be delisted from the JSE.

General Corporate Finance

Acquisition by

Linde from African Oxygen minority
shareholders

ASSET

shares in Afrox not already held

Gijima, the local information technology group, is to acquire the T-Systems
South Africa, the subsidiary of German telecommunications giant Deutsche
Telekom following a strategic review by the German group of its global portfolio. Financial details were undisclosed.
Inospace, an operator of branded business parks, acquired an industrial site in
Parow East comprising four freehold buildings providing retail-style warehouses.
The property will be acquired at a capital value of R4,785 per square meter and
a net initial yield of 10%.
Praesignis, a data management, business intelligence and visual analytics firm,
announced the acquisition via Praesignis Coastal of Résoudre, a local player in
the data consulting space. Financial details were not disclosed.

And in the rest of Africa . . .
Kenya: iHub, owned by Nigeria's CoCreation Hub (CcHUB), announced the acquisition of EdTech firm and digital educational content provider eLimu. Financial
terms of the deal were not disclosed.
Mali: Contango Holdings a UK-listed investment holding company, acquired the
Garalo project in Mali for US$1 million. The Garalo permit occupies an area in
the Sikasso region of southern Mali, 200 km south-east of the capital Bamako,
close to the Guinea border.
Morocco: Vantage Capital, an Africa-focused fund manager based in South Africa,
made a US$28 million equity investment to acquire a minority shareholding in the
Cliniques Internationales du Maroc Group (CIM Santé Group), a Moroccan healthcare group. The funding will be used to part-fund the extension of the existing facilities in Marrakech and the opening of new clinics in Tangier and Casablanca.

Nigeria: Chemical and Allied Products Plc (CAP Plc) and Portland Paints and
Products Plc (Portland Paints) announced a proposed merger of their respective businesses. The proposed merger is to be executed by way of a scheme of
arrangement, with CAP Plc emerging as the final entity. Shareholders of
Portland paint can elect to receive either ₦2.90 in cash per Portland Paint share
or one new ordinary CAP Plc share for every eight Portland Paints shares held.

Gaia Fund Managers and Kruger International and Wealth Management
announced the listing of SA's first preference shares with an infrastructure
focus. The listing took place on October 22. The proceeds of the listing will be
used to acquire a 16% indirect shareholding in the Tsitsikamma Community
Wind Farm.

PARTIES

Unlisted SA M&A

Nigeria: Stripe an American financial services and software group headquartered in San Francisco, has acquired Nigerian fintech startup. PayStack.
PayStack provides payments API for companies, taking a cut from each transaction. Financial details of the transaction were undisclosed.

Capital & Counties Properties took up the offer to subscribe for Shaftesbury
shares, committing £65 million at the placing price of 400 pence per share
resulting in a shareholding in Shaftesbury following completion of the capital
raising of over 25%.

NATURE
OF DEAL

Mpact repurchased 8,665,225 shares, representing 5% of the company's issued
share capital at an average price per share of R8.4708. The total value of the
shares repurchased was R73,4 million reflected in a decrease of the company's
cash balances.

SA LAW FIRM

ENSafrica
Bowmans

Disposal by

Omnia to Rovensa (managed by
Bridgepoint and Partners Group)

Oro Agri

Webber Wentzel

LAWYERS

Julius Oosthuizen, Lorica Elferink, Carmen Gers,
Corné Moodie, Chanté Cockrill, Zamadlomo Matshaya
Ezra Davids, Ryan Wessels, Livia Dyer,
Nanga Kwinana, Derryn Visser, Federica Scalia,
Suhail Mohammed
Gareth Driver, Seraj Haroun, Gareth Handley,
Cor Kraamwinkel, Sean Franken, Keith Veitch,
Desmond Rudman, Sarah Manley, Leanne Mostert,
Cameron MacKenzie, Janine Lamb, David de Villiers

ESTIMATED
DEAL VALUE

ANNOUNCEMENT
DATE

R2,87bn

Oct 16

$146,9m

Oct 19
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Through our success in commercial litigation, administrative law, national legislation,
mineral and mining law, public procurement, property law, industrial and employment
relations, and competition law, we have been shaping the economy and social
development of South Africa since 1996.
Tel: +27 (0) 12 342 0523 | Fax +27 (0) 12 342 0439 | Web:www.maponya.co.za

