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September saw the loss of two legal luminaries – one held

dear to South Africans, the other an American who was

widely respected globally. Both fought for what is right

and just, regardless of the reception their words might receive.

George Bizos is immediately associated with Nelson Mandela

in the minds of the majority of people. His wise counsel saw

Madiba survive to become our president. A Human Rights

lawyer, he was called to the Bar in 1954 and his steadfast belief

that all should be treated equally translated into an ongoing

fight for justice.

I did not know George Bizos, but I had the privilege of

meeting him a few times. The one that will remain a highlight

was having a Birthday tea with him, along with Alison Lee of

CCASA, who had organised the occasion. As we sat in the

kitchen of the Legal Resources Centre, his

colleagues drifted in and out for a cup of tea

and a slice of cake while George (who

insisted that that was how he should be

addressed), a raconteur of note, chatted

about his life in Greece, his journey to

South Africa and the twists and turns of his

life. Much has been written about him but I

thought readers of without prejudice would

enjoy reading about George Bizos – the man

behind the legend. Odette Geldenhuys,

who knew him well, has written a warm

tribute that will provide you with a colourful picture of the

man to whom South Africans owe a great deal. 

Ruth Bader Ginsburg, associate justice of the Supreme Court

of the United States from 1993 to 2020, was the second woman

to serve on the Supreme Court. On her death, Justice Ginsburg

became the first woman, and the first Jewish American, to lie in

state in the United States Capitol. Her determination to

achieve gender equality in the US is well known. She worked

with President Obama to pass the Lilly Ledbetter Fair Pay Act

of 2009, which was the first piece of legislation he signed.

Michelle Ruiz wrote in Vogue that Ruth Ginsburg’s marriage was

one of equals too. Marty Ginsburg was a successful tax attorney,

and when Ruth was appointed a Supreme Court Justice she

overtook him in their shared field of law – however it apparently

did not bother him at all. Ginsburg said, “The

thing about Marty was that he had such confi-

dence in himself and he never regarded me as

any kind of a threat”. Martin Ginsburg died in

hospital. It is well known that a short while

before he died, he wrote a letter on a legal pad,

which was found in a drawer next to his hospi-

tal bed. Included in his letter he wrote, ‘What

a treat it has been, to watch you progress to

the very top of the legal world.’ �

MYRLE VANDERSTRAETEN

Editor’snoteEditor’snote

Gleason Publications faces the very real threat of the

demise of without prejudice. In the words of a well-

respected attorney – this would be a travesty. However,

without the financial support of firms of attorneys and those organ-

isations who benefit from the publication, this is a reality. Thanks

to the loyal support of our core sponsors, and other supporters,

there will be a November issue. For the past 19 years, without prej-

udice has published articles that have provided insight, opinion

and analysis on issues that would not necessarily be read elsewhere.

Many readers have benefitted in a myriad ways – through knowl-

edge gained, through clients acquired, through knowledge imparted

to those who would not otherwise have acquired it, and those in

fields other than law have acquired an understanding of issues that

they certainly would not have found elsewhere. The articles have

been written in a way that can be understood by all, which is

important as the magazine is not just a legal publication for

lawyers; it is aimed at many industries and provides not only inter-

esting information but also arms CEOs, FDs and HR managers and

directors with practical knowledge. It should also be added that

writers too benefit – by having their articles published not only do

they make themselves more widely known, but the firms for which

they work also benefit from the marketing.

To ensure supporters are able to work within their budgets, there

is a sponsorship category to suit every pocket, and I welcome sugges-

tions that would ensure that without prejudice

survives. (mel@gleason.co.za)

Please don’t let apathy result in the words THE END being

without prejudice’s epitaph. 



Energy | Mining | Infrastructure | Life Sciences 
Financial Services | Technology

At Fasken, we find innovative legal solutions for businesses in pursuit of strategic 
and commercial success. From day to day operations through to strategic 
initiatives and complex transactions throughout Africa. Clients rely on us for 
practical, innovative and cost-effective legal services. We solve the most complex 
business and litigation challenges, providing exceptional value.

 fasken.com/johannesburg



6 October 2020

Here Be Dragons – George Bizos
O D E T T E  G E L D E N H U Y S

A cameraman and I had joined Bizos and his family at their family
homestead to make a documentary film about him. Having known
me only as a public interest lawyer, I had expected my request to be
met with a healthy dose of scepticism, but instead Theo Antoniou,
the cameraman, and I found ourselves as guests in the Bizos home,
making coffee (not according to George’s liking), picking figs (“get
some more, get some more”) and cooking dinner (George had a bet-
ter recipe) – and, constantly,
making the film. We visited
cousins, who sometimes
called him “Jorges Mandela”;
we ate lazy lunches at the
local tavern – George was the
father of Alexis, Kimon and
Damon; and we attended the
name-day service at the
Greek Orthodox Church,
where he was frequently
pulled aside for a quick bit of
legal advice or a snippet of
local gossip. And we kept on
filming. 

Tending to his olive trees
he reminded me of the human
rights lawyer, played by
Marlon Brando, in the film
version of A Dry White Season. When Brando’s character, who has a
brilliant mind, is not using irony and sarcasm to make his points, or
allowing himself theatrical gestures, he tends to “these wenches”, his
office plants. Was Brando channelling Bizos? 

I had been drawn instinctively to making a documentary film about
Bizos. As a fellow human rights lawyer, I wanted to know why he made

the choices he made, and how he kept on going. When he arrived in
Johannesburg as a 13-year-old boy speaking only Greek, he was made
to work at the local corner store, instead of going to school, and that

was the blueprint of his future, and
that of so many other refugees
around the world. But he managed
to defy the DNA of the blueprint
and he created his own map – one
which constantly took him to the
edges of the world, to the unknown,
where others had not yet gone.
Theo and I stood in the water with
him, while he remembered the little
boy who insisted on joining his dad
on a little boat to flee the Nazis. On
the beach George became the boy
in an inspirational war comic book
in which good triumphs over evil. 

The title of the documentary
film is Here be Dragons, a reference
to drawings of mythical creatures on
ancient maps which signalled the

unknown and the unbeknown. On one of the world’s oldest surviving
globes, the Hunt-Lenox Globe (ca. 1510), near the edge of the known
world, are the words “HC SVNT DRACONES”. In Latin, hic sunt dra-
cones is translated as “here be dragons”. Although this is the only sur-
viving map or globe bearing this specific phrase, there are several more
cases where cartographers implied fantastic dangers existed beyond the

Against the background of a piercing, high-
pitched buzzing and the trickling of water from
a green hosepipe, George interrupted his own

thoughts and said, “I try out my questions on my plants,
sometimes aloud and sometimes in my mind.” It was
mid-summer in Vasilitsi, the village of George’s birth on
the most southern tip of the Peloponnese peninsula. The
soundtrack was that of the Cicada, or Tzitsikas, as it’s
known in Greek, and George watering his beloved olive
trees.

TributeTribute

George Bizos and Nelson Mandela

Here be Dragons picking fruit
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boundaries of their knowledge, with pictures of beasts or phrases such
as hic abundant leones (“here lions abound”). George’s first major journey
was on that little boat, which ostensibly had been heading for Crete,
when a storm took them off course and they were rescued by an Allied
ship and transported to the unknown: first to Egypt, and then to the
land where the pavements were paved with gold – Johannesburg,
South Africa. 

During the formal sit down interviews, each of which were conver-
sations running over a few hours, through each case, through each con-
troversial decision, through each setback, George gave me the answer:
It is a question of what is right and what is wrong. He attributed learn-
ing this moral compass from Arthur Chaskalson, who was his senior at
Wits Law School. I have no doubt that Arthur, who became a col-
league and a friend, confirmed for George what was already his uncar-
tographed ethical roadmap.  

Over the extended period that we made the film (I had another job),
I learnt about the meaning of friendship with integrity. George and
Arthur were firm friends. They would be the keynote speakers at each

other’s birthdays, launch each other’s books, surreptitiously be in the
audience of each other’s events. Filming at a number of these events,
and watching archive footage of many others – they had become an old
couple with their favourite funny stories about the other, strictly for
public consumption. On many an occasion Arthur would praise
George’s excellent memory, and would then add, “George has such a
good memory, he even remembers things that did not happen.” 

At our final meal with George and his family in Vasilitsi, I thanked him
for his time, his generosity of spirit, and also that he spoke more clearly
than Brando. When Arethe, his wife, enquired who we were speaking
about, George relayed to her what I had said about Brando. Arethe
replied, “Oh, him, Brando; you are also more good looking than him.” �

Geldenhuys is a Partner, Pro Bono
Department, Webber Wentzel.
Formerly, she was an attorney at
the Legal Resources Centre where the late George Bizos worked
until the end of his days. 

TributeTribute

Mining companies on the ropes again
J E A N D R I  C L O E T E

The issue 
The crisp issue which the court had to determine was whether interested
and affected parties in respect of a mining right application are entitled to
a copy of the application in question, in terms of sections 10 and 22(4) of
the Mineral and Petroleum Resources Development Act, 2002
(MPRDA). The declaratory relief sought was aimed at clarifying the

nature of interested and affected
parties” rights affected by proposed
mining operations on land which
the parties reside and work on, as
well as a mining company’s obliga-
tions towards these individuals.

The facts
The application was brought by the
iNkosana and head of the
Umgungundlovu community
Council, together with 89 members
of the Umgungundlovu community
within Xolobeni, a coastal region
across the Eastern Cape (the
Community). The Community had
been recognised and registered as an interested and affected party in
respect of the mining right application lodged by Transworld Energy and
Minerals Resources SA (Pty) Ltd in March 2015. 

Subsequent to becoming aware of the mining right application, the
Community requested a copy of the application from the Regional
Manager at the Department of Minerals Resources and Energy (DMRE).
It was urged to request a copy thereof directly from the applicant and fur-

In the fight to balance the rights of mineral right hold-
ers versus interested and affected parties, the
Pretoria High Court provided certain individuals

affected by proposed mining operations with an added
advantage in the legal boxing ring, in the landmark matter
Duduzile Baleni & Others v Regional Manager Eastern
Cape Department of Mineral Resources & Others (CALS
intervening) (96628/2015) [2020] ZAGPPHC 485, on 11
September 2020. The court held that interested and
affected persons are automatically entitled to a copy of a
mining right application upon making a request, subject
to sensitive financial information being redacted.

MiningMining

Cloete
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ther advised to make a formal request to the DMRE, in terms of the pro-
visions of the Promotion of Access to Information Act, 2000 (PAIA). 

Upon its request to the applicant, the Community was advised to
direct its request to the DMRE in terms of the provisions of PAIA.
Finding their requests unanswered, the Community proceeded to file a
formal objection to the mining right application and proceeded with the
present application. The applicant made a copy of the mining right appli-
cation available to the Community following the lodging of the
Community’s application.

The application concerned the rights of the Community to access the
mining right application in terms of s22 of the MPRDA. The Community
contended that, on a proper interpretation of s10, read together with
s22(4) of the MPRDA, interested and affected parties ought to be provided
with a copy of the mining right application automatically upon request to
enable them to engage with information that would not automatically be
available in terms of the DMRE’s PAIA manual. 

The applicant contended that the Community was not entitled to the
mining right application as sections 10 and 22(4) of the MPRDA did
not confer such rights on an objector. The applicant further contended
that the right to access information is governed by PAIA and that the
Community should have used the procedures in terms thereof. It was
argued that if the legislature had intended to create a specific principle of
access to information other than that provided for in PAIA, it would
have been expressly stated in the MPRDA. In addition to these argu-
ments, the applicant argued that as it had provided the Community with
a copy of the mining right application, albeit after the fact, the relief
sought was ‘moot’. On this point, the court referred to various case law
and confirmed that it has a discretion to determine disputes that have
become ‘moot’, should it be in the interest of justice to do so.

The decision
The court, in determining whether the Community was entitled to a copy
of the mining right application, investigated and considered sections 10
and 22(4) of the MPRDA in relation to the (i) constitutional rights impli-
cated (i.e. the right to administrative justice, the right to access to infor-
mation and the right to have the environment protected through reason-
able legislative and other measures that secure that secure ecologically sus-
tainable development and use of natural resources while promoting justifi-
able economic and social development), (ii) the objectives of the
MPRDA, NEMA and PAIA and (iii) the Constitutional judgment of
Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd
and Others (CCT 39/10) [2010] ZACC 26; 2011 (4) SA 113 (CC) ; 2011
(3) BCLR 229 (CC) (30 November 2010), in which it was clarified that

the purpose of consultation is to provide sufficient details to the landown-
ers or occupiers to enable them to make informed decisions. 

The court, citing amongst others, Director: Mineral Development,
Gauteng Region and Another v Save the Vaal Environment and Others
(133/98) [1999] ZASCA 9; [1999] 2 All SA 381 (A) (12 March 1999),
concluded that interested and affected parties, such as the Community,
have the right to raise environmental objections to an application for a
mining right, and are entitled to be heard before a decision is made, par-
ticularly when having regard to the principle of sustainable development.
As such, Communities could not be treated like ordinary members of the
public in such a situation. In fact, their inputs to the mining application
are intended to inform the Minister whether the application meets all the
prescribed requirements in terms of the objects of the MPRDA and the
necessary consultation processes.

It held that meaningful consultation entails discussion of ideas on an
equal footing, considering the advantages and disadvantages of each
course and making concessions where necessary. Accordingly, the court
concluded that interested and affected parties should not be restricted to
the prescribed processes set out in PAIA as they are the individuals who
should deal directly with the issues that will ultimately determine the fate
of the application. It was declared that interested and affected parties are
entitled to a copy of an application for a mining right on making a
request to the relevant Regional Manager of the DMRE, subject to the
right of the applicant and/or the Department to redact financially sensi-
tive aspects of the application.

The effect
With the implementation of the Amended MPRDA Regulations, there
has been a clear effort to minimise the recent disconnect between legal
precedents and mining legislation in balancing the rights of mineral right
holders versus interested and affected parties. This is evidenced by the
inclusion of, amongst other things, greater engagement with communities
throughout the life of mine period and of ‘meaningful consultation’ with
landowners, lawful occupiers and interested and affected parties. 

This judgment is an example of what the legislature intended to mean
by ‘meaningful consultation’. The development, however, further burdens
mining right applicants and holders with an onerous obligation whenever
consultation with interested and affected parties is required. This could ulti-
mately prove repellent for holders and investors who lack the necessary
appetite to tolerate delays arising out of expensive and prolonged court pro-
ceedings. �

Cloete is an Associate with Falcon & Hume.

MiningMining
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NationalnewsNationalnews

Partner, Muhammad Ziyaad Gattoo has been
appointed the new National Practice Head of

the Real Estate team. CDH’s Real Estate practice
is the only one in South Africa ranked in Band
One by Chambers Global. On par with Chambers
Global, the Legal 500 EMEA placed the team at
the top of the ranking table in Tier One.

Cliffe Dekker Hofmeyr 

Muhammad Ziyaad Gattoo 

Effective 1 September 2020, Bowmans and
Udo Udoma & Belo-Osagie (UUBO) have

entered into a formal Alliance Agreement that
will see them working much more closely
together and will replace the ‘best-friends’
arrangement that has been in place for several
years. Robert Legh, Bowmans’ Chairman and

Senior Partner said ‘I’m delighted with this development. UUBO is
recognised as one of Nigeria’s elite law firms.
Our alliance with a firm of the calibre of UUBO
is very good news for our respective clients
across the continent.’ Aniekan Ukpanah, man-
aging partner at UUBO said ‘There are strong
existing synergies between us – in services, cul-
ture, values, ethics and professionalism’. The
Bowmans brand is now present in nine key
African countries: Ethiopia, Kenya, Malawi,
Mauritius, Nigeria, South Africa, Tanzania,
Uganda and Zambia 

The firm has made a substantial investment in its tax dispute resolu-
tion capacity in East Africa by expanding its Tax Practice in Nairobi.
Partner, Andrew Oduor, together with associates, Nelly Chepkoech and
Maurice Manani, joined the firm on 1 September 2020. 

Bowmans 

Robert Legh

Andrew Oduor

UUBO Alliance

Expansion of the firm’s Business Rescue &
Insolvency practice, headed by Thys

Scheepers, lead to the appointment of four
professionals at the Johannesburg office.
Appointments: Partner: Gareth Cremen has

been appointed a partner and head of the
Business Restructuring and Insolvency Team in
Johannesburg. He specialises in, among others,
debt recovery, business restructuring, business
rescue and insolvency, and banking litigation.
Senior Associate: Bridget Letsholo focuses on
restructuring (insolvency and business rescue).
Her experience includes convening inquiries
into the affairs of liquidated companies, liqui-
dations and related litigation. Associate:
Magreet Henning focuses on restructuring
(insolvency and busi-
ness rescue). Her
experience includes
liquidations, sequestra-
tions, assisting various
role players during
insolvency and busi-
ness rescue proceed-
ings, general and com-
mercial litigation.
Craig de Bruyn focuses on litigation, restructuring, insolvency and
business rescue. He has experience in placing various entities into busi-
ness rescue, representing business rescue practitioners and creditors in
business rescue processes.

Cox Yeats 

Gareth Cremen 

Bridget Letsholo 

Craig de Bruyn Magreet Henning 

Professor André Boraine, former Dean of
the Faculty of Law and currently in its

Department of Private Law, has been recog-
nised for his insolvency law and restructuring
expertise in The 2020 LawDragon 500 Leading
Global Restructuring & Insolvency Lawyers list.
According to data reflected by LawDragon,
only one other lawyer from South Africa has
ever been recognised in their top 500 list. 

Pretoria University 

André Boraine

contact Vanessareception@gleason.co.za
advertisingclassified
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Traditional communities – Fiduciary
and trustee duties
E R I C  V A N  D E N  B E R G  A N D  K E A G I L E  M A T H O B E L A

Trustees in Traditional Community trusts are, however, not the only trustees
who misbehave. In the recent Supreme Court of Appeal (SCA) decision in
the case of Breetzke and Others NNO v Alexander NO and Others, (232/2019)
[2020] ZASCA 97 (2 September 2020), the SCA was confronted with the
actions of a trustee who abused his position to further his own interests over
the interests of the Trust which he ought to have served.  

The case arose from the sale of property by the Sleepy Hollow Trust to
Ziningi Properties (Pty) Ltd, a company nominated by the first respon-
dent, Mr. Alexander, one of the trustees of the Trust and the owner of
Ziningi Properties.  

The purchase price relating to the property was duly paid in terms of
the provisions of the Sale Agreement and the property was transferred to
Ziningi Properties.  Shortly thereafter, Ziningi Properties sold the property
to Delta Property Fund and made in excess of R19 million gross profit.
This profit gives rise to the claim by one of two beneficiaries of the Trust.  

The other appellants, representing the other beneficiaries of the Trust,
brought the claim on the basis that Mr. Alexander was aware that Delta
Property Fund was eager to purchase the property. They argued that in
arranging the purchase of the property, Mr. Alexander breached his fidu-
ciary duties as trustee in that he had knowledge of but did not disclose to
his co-trustees the fact that Delta Property Fund was a prospective pur-
chaser at the time Ziningi Properties bought the property. The appellants
stated that, as a trustee, Mr. Alexander was obliged to account to the
Trust’s beneficiaries for their share of the undisclosed profit earned from
the transaction.  

The appellants argued further
that Mr. Alexander breached his
fiduciary duty towards the Trust and
its beneficiaries by not acting with
the utmost good faith towards them
and by allowing his interests or
those of Ziningi Properties to con-
flict with the interests of the benefi-
ciaries. 

The claim against Ziningi
Properties was founded upon the
allegations made in relation to the
claim against Mr. Alexander. At the
core of the claim is the allegation
that Ziningi Properties was a com-
pany owned and controlled by Mr.
Alexander, and in which he allegedly
had a financial interest. 

The high court found the plain-
tiff’s claim to be a conventional
delictual claim to recover pure eco-
nomic loss and that it was for the
plaintiff to plead and prove wrong-
fulness. The high court’s decision is
summarised as follows: 

“The second defendant’s know-
ing participation in the sale of
the SARS property does not, in
and of itself, suggest that its act
was wrongful. The second defen-
dant must be judged to be a sep-
arate, at arm’s length, corporate entity and its commercial activity,
prima facie, is not wrongful in the ordinary course.”

The SCA differed from the high court which viewed Ziningi
Properties as “the innocent bystander”. The SCA held that Ziningi
Properties was Mr Alexander’s chosen corporate vehicle to purchase the
properties and his knowledge could evidently be attributed to Ziningi
Properties. 

The SCA overturned the high court’s decision and stated that the law
imposes fiduciary duties on certain persons, including trustees, which
requires them to act in good faith when dealing with the affairs of other
people. 

Traditional Communities are a complex legal entity
with legal roots in customary law, the common
law and statute. Their inability to act swiftly and

engage in commercial transactions has often frustrated
their partners and potential investors. A number of
Traditional Communities have to make their investment
opportunities more appealing by employing other legal
vehicles, including trusts, to provide for rapid decision
making. However, the use of alternative commercial vehi-
cles has led to other problems, including trustees enjoying
the freedom of not needing to conform to the law relating
to Traditional Communities, and acting contrary to the
desires of the Traditional Community. 

FinanciallawFinanciallaw

Van Den Berg 

Mathobela
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The court further held that the legal convictions of the community dic-
tate that a third party, who was aware of the trustee’s breach of duty, shares
the liability of the person breaching their fiduciary duty, not because they
owe a similar duty to the beneficiaries/injured party, but because the act of
enabling, facilitating and aiding the breach renders the third party equally
liable for the loss suffered by the injured party; in this instance, the benefi-
ciaries of the Trust. The court was of the view that knowledge of the
breach of the fiduciary duty is central to the liability of the third party and
that it is their guilty knowledge that attracts the liability.  

The court stated that nothing but actual knowledge is required. If a
third party, who aids, enables or facilitates the execution of a breach of
trust with knowledge that the transaction involves a breach of fiduciary
duty by the trustee, can escape liability for their involvement, it will ren-
der it relatively easy for those who owe fiduciary duties to escape the con-
sequences of their transgression, and the law should not be used as a tool
for them to do so.

The next steps
Because the case dealt with whether there was a sufficiently pleaded
cause of action, the court was not called upon to make an order in
respect of the financial windfall Alexander had engineered for himself at
the expense of the Trust. The beneficiaries, no doubt armed with the
successful outcome in the SCA, should be able to press home their claim
against the Trustee who breached his fiduciary duty. This is a timely
reminder to all Trustees (and others who occupy positions with fiduciary
duties) to act in accordance with their fiduciary duties, not just to
abstain from acting where they are conflicted, but also not to look the
other way. �

Van Den Berg is a Partner and
Mathobela an Associate with Fasken
(South Africa). 
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Key competition law issues
While every caution must always be
exercised by firms when interacting
with competitors, the decision high-
lights the importance of also being
able to maintain a careful record of
these interactions so that, if neces-
sary, a firm is able to prove that it
has adhered to the correct competi-
tion law protocols. In its decision,
the CAC offered some much needed
clarity on a number of key issues –
firstly, this was the first case in
South Africa dealing with the
necessity of public distancing from a
cartel where the cartel took place
over a number of years, and where a
respondent was not a party to any of
the cartel meetings during the most
recent of these years. Secondly, the
case dealt with whether a firm, that
was the product of a joint venture
agreement, can be held liable for its
conduct while controlled by the
other parties to the agreement. 

Did NPC’s conduct constitute
participation in a cartel? 
In this instance, although the
alleged cartel arrangements dated

back to 1998, NPC was able to
show that its conduct and interac-
tions with its competitors could not
be construed as participation. Even
though this case is somewhat
unique since NPC was owned by
the members of the cartel, namely
Afrisam (South Africa) Pty Ltd
(Afrisam), Lafarge South Africa Pty
Ltd (Lafarge) and PPC Ltd (PPC)
(collectively, the participating
firms), the CAC did recognise that
NPC, which was a wholly-owned
subsidiary of its shareholders at the
time of the cartel agreement, was
bound to adhere to the instructions
imposed upon it.

This factual ownership scenario
was also relevant to the CAC’s
evaluation of the type of informa-
tion exchanged in the cartel. The
CAC noted that, as a wholly-owned
subsidiary of the participating firms,
NPC was obliged to provide its
shareholders with all relevant infor-
mation and that an agreement was
never necessary. Importantly,
although the CAC found that it
was common cause that NPC sub-
mitted sales data to the Concrete
and Cement Institute of South
Africa (C&CI), the nature of the information provided could not con-
tribute to the implementation or the enforcement of the cartel agree-
ment. The CAC held that it was clear from the evidence that various
meetings were held by the cartelists post the conclusion of the cartel
agreement which did not include NPC, and that the participating mem-
bers exchanged confidential sales information – the content and nature of
which fell outside the C&CI process.

The Commission also tried to contend that NPC’s stable market share
confirmed the continued existence of its participation in the cartel. In
this regard, the CAC found that there was no agreement which allocated
a national market to NPC. The evidence was also able to show that NPC
had engaged in a number of strategic initiatives to expand its market
share after its acquisition by a new shareholder, Cimpor, which demon-

CompetitionlawCompetitionlaw

Assessing cartel participation –
context is key

The Competition Appeal Court (CAC) recently
handed down an important judgment in the
matter involving the Competition Commission

and NPC-Cimpor Pty Ltd (NPC). The Commission referred
a complaint alleging that NPC contravened the
Competition Act (89 of 1998) by engaging in price fixing
and market allocation with the other cement producers
in South Africa. NPC contested the allegations and, a
decade later, was able to show that it was not part of
these cartel arrangements. 

Bhugwandeen

Mmutle
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strated a clear break from its conduct as a passive controlled subsidiary of
the participating firms, and that NPC achieved a relatively constant mar-
ket share.

Significantly, the CAC concluded that the overarching understanding
that must be shown to exist between the firms which can be classified as
part of a cartel is one which will result in a benefit (or perceived benefit)
from the prohibited conduct, so that they remain in communication with
each other and will be bound by moral suasion or, more likely, commer-
cial interest. The CAC also recognised that although a court is entitled to
draw an inference from the proven facts, this inference must be the more
natural or plausible conclusion among several other possibilities – in this
case, the Commission did not present enough evidence to justify a finding
against NPC. 

Important practical considerations 
This decision highlights that context is important when assessing cartel
participation. If a firm is part of a company structure, it is important to
fully understand the extent of ownership and to have strict protocols in
place for the manner in which the firm conducts itself at industry associa-
tion meetings. In relation to the latter, the Commission is suspicious of
any sharing of information between competitors – firms must be increas-
ingly vigilant in guarding against the exchange of competitively sensitive
information. Key strategic decisions around business plans, expansion,
market share etc. should never be shared – the CAC’s decision also illus-
trates the significance of documenting these strategies to confirm that
such decisions were independently made by a firm. 

The decision also emphasises the importance of exercising caution
when engaging in mergers and acquisitions – due diligences must be care-
fully conducted to understand any potential risks that may arise as a result

of complaints instituted by regulatory authorities, such as the Commission.
If any such conduct is identified, red flags must be raised. Clear compliance
policies and training should be put in place at the outset. �

Liebenberg is a Senior Associate,
Makhubedu a Trainee Attorney,
Bhugwandeen a Professional Support
Lawyer and Mmutle a Candidate Attorney with Webber Wentzel. This
article was overseen by Robert Wilson, a Partner. 

Key dates and events 
• The Commission alleged that, in 1998, representatives of NPC,

Afrisam, Lafarge and PPC attended meetings and agreed to
establish a cartel. The Commission contended that the cartel
commenced prior to the introduction of the Act (September
1998) and continued until at least 2009. 

• October 2002 – Cimpor acquired the shares in NPC from each
of Afrisam, Lafarge and PPC.

• June 2008 – complaint upon which the litigation has been pred-
icated was initiated.

• Late 2009 – leniency granted to PPC. 
• 2011 and 2012 – Afrisam and Lafarge concluded consent agree-

ments with the Commission.
• February 2015 – the Commission referred a complaint to the

Competition Tribunal (the Tribunal) against NPC. 
• December 2019 – the Tribunal dismissed the Commission’s

referral.

Tenders – crucial to maintain competitive markets
It is most unfortunate that the word “tender” carries a negative connota-
tion for many South Africans. In fact, the tender process is a valuable
means of ensuring that competitive markets deliver the best results for
purchasers in both the public and the private sectors. A transparent, well-
run tender process can ensure that purchasers can obtain a range of com-
petitive quotes for goods or services, and select suppliers who offer the
best quality, at the cheapest price. Government departments, municipali-
ties and other state entities are frequently required by legislation to source
goods and services after a public tender process, to make sure that the

CompetitionlawCompetitionlaw

Should the competition authorities have more
powers to tackle tender corruption?

Recent reports of inflated bids to supply personal
protective equipment to government during the
national lockdown raise concerns that competi-

tion in a wide range of critical markets in South Africa is
being disrupted by fraud, nepotism and corruption. An
amendment to our competition legislation might assist to
tackle this problem.

H E A T H E R  I R V I N E
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state gets the best value for its scarce resources. Many companies in the
private sector apply the same requirement as part of their internal pro-
curement policies.

The Competition Act supports the competitive tender process by pro-
hibiting any form of ‘collusive tendering’ by competitors. This would
include, for example, a group of competitors agreeing who will bid on a
tender, to rotate their bids or engage in cover pricing (intentional infla-
tion of a bid so that one competitor is more likely to win). The
Competition Commission can investigate conduct of this nature, and if
the Competition Tribunal finds that suppliers have contravened the
Competition Act, they can be fined up to 10% of their turnover, even for
a first-time contravention. Since May 2016, s73A of the Competition
Act has also allowed for any person ‘engaged or purporting to be engaged
in a firm in a position having management authority within the firm’
to face criminal charges if they either ‘cause’ a firm to engage in
collusive tendering, or ‘knowingly acquiesce in’ this kind of
collusion. Fines of up to R500 000 or prison sentences of up to
10 years – or both – may be imposed. However, the
Competition Act doesn’t regulate every form of agree-
ment, understanding or conduct by individuals or
companies which hinders or distorts the tender
process: it only regulates agreements and under-
standings between competing bidders (or potential
bidders) to fix prices, divide markets or rig their
bids. Other forms of conduct which distort or subvert
effective competition in a tender process are not
dealt with in the Competition Act. 

For example, when investigating whether
competitors have colluded, the Commission
may find evidence that corrupt officials have
accepted bribes, found ways to avoid putting
large projects out to tender entirely, or have
tweaked the terms of a tender in order to ensure
their friends or relatives win lucrative con-
tracts. The Commission has no powers to
address this kind of conduct, which is dealt
with in other legislation, such as the
Prevention and Combating of Corrupt
Activities Act (PRECCA). The Commission can’t prosecute criminal
cases against individuals or companies itself, even if it obtains relevant
evidence in the course of its investigations into collusive tendering: in
terms of the Constitution, this remains the sole responsibility of the
National Prosecuting Authority (NPA). Despite the multiple institutions
which should play a role in enforcing this legislation effectively (includ-
ing the police, NPA, Asset Forfeiture Unit and the Special Investigations
Unit), successful criminal prosecutions of individuals involved in fraud
and corruption in tenders have been few and far between. These institu-
tions are under-resourced and over-burdened, as are our criminal courts.

Disrupting a tender should be a restricted practice
One solution might be to amend the Competition Act to make any con-
duct which deliberately frustrates a tender process a ‘restricted practice’ in
terms of the Competition Act, punishable by an administrative fine. The

Commission would then be empowered to investigate a wide range of com-
plaints about conduct which interfered with or distorted the tender process,
and to impose administrative fines on both individuals and companies. 

The Commission has a strong track record as an independent and
capable regulator, which can deal swiftly and effectively with large num-
bers of complaints. For example, in July this year, the Commission
announced that it had received more than 1 600 complaints about exces-
sive pricing during the national lockdown, after regulations to deal specif-
ically with price gouging of basic foodstuffs and essential medical supplies
were published. In just five months, the Commission was able to refer 30
COVID-19-related excessive pricing complaints to the Tribunal for adju-
dication. So far, companies involved have paid over R15.3 million in
order to settle these complaints, of which more than R5.5 million was
donated to the Solidarity Fund. The Commission has already referred a
number of complaints to the Tribunal for adjudication of complaints
which allege excessive pricing of critical supplies to

the South African Police Service during COVID-19.
The Commission has extensive statutory powers to enter and search

premises, seize relevant documents and data, and interrogate witnesses
under oath. It has implemented an effective Corporate Leniency Policy,
which offers firms that come forward with information about cartels
immunity from prosecution. This policy could be extended to offer indi-
vidual whistle-blowers immunity from administrative fines if they disclose
conduct which has subverted a tender process. The Commission has
already developed innovative ways to obtain relevant evidence – most
recently, it set up an sms hotline to deal with consumer complaints about
price gouging. The Commission has the capacity to deal with multiple
collusive tendering complaints simultaneously: for example, following an
innovative fast-track settlement process in the construction industry, the
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Commission was approached by 21
companies in relation to about 300
instances of bid rigging. The compa-
nies involved ultimately paid penal-
ties of more than R1.46 billion to
settle these complaints. 

Supporting the criminal
process
Allowing the competition authori-
ties to tackle various kinds of tender
corruption would not eliminate the
need for the criminal justice system,
but would allow the Commission to
operate effectively alongside the
NPA. A precedent for this approach
in cartel cases already exists in countries like Canada. There, the distinc-
tion is made between cartel conduct that merits criminal prosecution, and
other less harmful forms of anti-competitive collaboration, which are left

to the competition authorities to penalise by administrative fines. In
Zambia, this parallel process is facilitated by a memorandum of under-
standing between the competition authority and the prosecuting authori-
ty in order to enhance the efficiency of criminal prosecutions in cases
involving conduct which is also anti-competitive. The Commission could
refer the most egregious corruption cases for criminal prosecution by the
NPA. Ideally, these authorities work together in order to streamline their
investigations and facilitate greater co-operation, including sharing rele-
vant documents and data.

Immediate and effective action is needed to deal with corruption in
both the public and the private sectors in South Africa in the wake of the
pandemic. An amendment to the Competition Act would allow the
Commission to fine companies and individuals who subvert tenders for
personal gain at the same time as they deal with complaints about collu-
sion. As the recent COVID-19 excessive pricing prosecutions demon-
strate, the risk of swift and effective prosecution by the Commission is a
very strong deterrent. �

Irvine is a Partner at Bowmans.
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Recently, the South African Competition Commission published a paper
titled “Competition in the Digital Economy” for public comment (the
“Digital Economy Paper”), signalling the Commission’s increased focus on
the use of data, artificial intelligence (AI), and algorithms in the competi-
tion sphere. In line with international trends, the Digital Economy Paper
contains the Commission’s approach and proposed solutions to the issue
of whether existing antitrust ‘tool kits’ are sufficient to deal with issues
raised by the digital economy, or whether new alternatives are needed.
These issues will form the subject of this article, with a focus on the inter-
section between competition law and data protection laws.

In 2018, the European Union’s (EU) General Data Protection
Regulation (GDPR) came into effect. As the international standard of
data protection laws, the GDPR (and its predecessor, the EU Directive on
Data Protection) has formed the basis for many data protection laws all
over the world and, to date, 24 African countries have adopted laws and
regulations to protect personal data. South Africa’s Protection of Personal
Information Act (4 of 2013) (POPIA) came into force in July and pre-
scribes eight conditions for the lawful processing of personal information
which broadly accord with the principles found in the GDPR. There are
some notable differences, however, such as the fact that unlike the
GDPR, POPIA also applies to juristic person data subjects. Given that we
and many other African jurisdictions have based our data protection laws
on the GDPR or the EU Directive, the principles and ongoing debates
happening internationally are likely to apply mutatis mutandis to African
jurisdictions.

Competition, data protection, and consumer laws serve similar but dif-
ferent goals, insofar as they all seek to advance the interests of consumers
and consumer welfare in some way. There is material overlap between
them and where the constituent components of these various areas of law
are fulfilled, their application to a given scenario remains appropriate.
However, this could lead to differing results when assessed by different
regulators under different laws. It is therefore important for competition
authorities to liaise and coordinate with their data protection counter-
parts in order to avoid any ‘turf wars’. Section 82 of the Competition Act

(89 of 1998) provides that if there is
concurrent jurisdiction between the
Commission and another regulatory
authority, then a cooperation agree-
ment must be entered into between
the two authorities. Section 78 of
POPIA also provides that where the
Information Regulator (the
Regulator) considers that a com-
plaint relates (either wholly or par-
tially) to a matter that is regulated
in terms of another law, it must refer
the matter to the relevant regulatory
authority to be dealt with accord-
ingly. The Commission has noted
the need for such collaboration in
its Digital Economy Paper.

However, as digitalisation continues to rise and privacy issues take
centre stage, competition lawyers around the world have expressed con-
cern that competition law could be co-opted to achieve non-competition
aims. As proposed by the London School of Economics, it therefore
becomes important to distinguish between where data protection acts as
an internal influence on competition law, and where it acts as an external
influence. Data protection would constitute an internal influence where
it is considered as a competitive parameter; in other words, where there is
competition on data and the levels of data protection offered. In these
cases, competition law internalises data protection assessments, which are
taken into account as an element of consumer welfare by competition
authorities. The Commission is already well-equipped to deal with these
conventional competition violations involving data; for instance, where
there is an agreement between competitors not to share certain forms of
data or not to compete on the level of data protection offered to their
users. It is just the analysis of the anti-competitive effects of such an
agreement that could be quite complex, but this is another area where we
can learn from the EU. The Digital Economy Paper also notes the need
to rethink theories of harm and potentially rely on data experts in order
to prove anti-competitive effects, as this can get quite technical.

On the other hand, data protection laws could act as an external influ-
ence insofar as they could serve as a binding limit on competition law
enforcement; that is, where data protection laws prevent a competition
authority from accepting a commitment or imposing a remedy that it
would otherwise consider appropriate, for example, ordering access to data
as an essential facility, or accepting an obligation that data will be shared
with a merging entity’s competitors in order to lower barriers to entry

Competitionlaw/digitaleconomyCompetitionlaw/digitaleconomy

Digital markets, big data, data privacy, and
competition: where crossroads meet

Digital markets and platforms have recently
been dominating the international antitrust
debate, and the intersection between competi-

tion laws, consumer protection laws, and data protection
laws has become an increasingly important topic that is
being recognised by many competition authorities. 

De Beer
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(particularly in markets where Big Data Firms act as gatekeepers). Such
data sharing would need to comply with the conditions for lawful process-
ing under POPIA, and consumers must be aware of what is happening
with their data and potentially be given the opportunity to object to such
data sharing. Distinctions between data belonging to the merging parties
and data belonging to consumers would be necessary, particularly given
that POPIA applies to juristic persons, as well as natural persons.

In the context of merger control, competition authorities will need to
find a way to properly ascribe a monetary value to data, which is consid-
ered the ‘money of the modern age’, as many digital markets require their
users’ data in lieu of actual currency. This is necessary to prevent merger
creep where Big Data Firms acquire small competitors in order to prevent
them from becoming a threat, without having to notify the competition
authorities due to the monetary thresholds not being met – notwithstand-
ing the fact that the small competitor may have innovations which could
have significant effects on competition in a digital market (so called
‘killer acquisitions’). Vertical mergers also pose problems as vertically inte-
grated digital firms can benefit from owning a platform and, at the same
time, competing with sellers on that platform. This incentivises self-pref-
erencing: an act by which digital platforms will give preferential treat-
ment to their services over the services of other companies. 

A possible solution to these problems could be to make all mergers
involving digital markets notifiable, and/or introducing a rebuttable pre-
sumption that these mergers will lead to a substantial lessening of compe-
tition, placing a reverse onus on the merging firms to show otherwise.
The Digital Economy Paper, however, seems to adopt a ‘middle of the
road’ approach by suggesting that all mergers involving specified domi-
nant tech firms be made notifiable, and that a guidance note clarifying
the valuation of assets for non-specified digital companies be issued, as
well as a practice note on merger creep and digital market merger assess-
ment. A further recommendation made by the Digital Economy Paper is
that domestically notifiable tech mergers are concurrently filed in South
Africa and other major jurisdictions, such that the Commission benefits
from collaboration with other competition regulators in the assessment of
the merger.

From a data protection perspective, acquiring firms should also be wary
of the risks and liability that they are acquiring, as they may end up liable
for data protection violations committed by the target firm, as recently
illustrated in the case against the Marriott International Hotel Group
under the GDPR. In a nutshell, Marriott International acquired a rival
company, Starwood Hotels, whose guest reservation database was compro-
mised. However, because Marriott failed to conduct a proper due dili-
gence upon acquiring Starwood, this compromise went undetected for
some time, resulting in approximately 339 million guest records globally,
containing a variety of important personal data, being exposed by the
incident. The UK Information Commissioner’s Office has proposed a
£99.2 million fine against Marriott for its breaches of data protection law.
This case serves as a sobering reminder to be cognisant of data protection
laws when making acquisitions.

In the context of abuses of dominance, an important issue to be con-
sidered is where a dominant firm acquires data that can provide insights
about various consumers, perhaps through a non-notifiable merger or a
merger where there is no horizontal or vertical overlap, and uses data ana-

lytics or algorithms to facilitate price discrimination, excessive pricing, or
predatory pricing strategies. If a company has market power, it can set dif-
ferent prices for the different customer groups it has identified thanks to
the data collected (so called ‘personalised pricing’), which could have
positive or negative effects on consumer welfare depending on which end
of the deal consumers get, but also on competition generally. Network
effects and economies of scale driven by Big Data can also confer market
power and a durable competitive advantage which, once established, is
very difficult to displace. It has been suggested that the assessment of
dominance in digital markets may need to focus less on market share and
more on other factors such as the control or ownership of key inputs such
as data, barriers to entry, the degree of innovation, and the strength of
network effects. Competition authorities will, therefore, need to consider
the important role that data plays in establishing or entrenching market
power in digital (and other) markets – something our laws do not currently
address.

Ultimately, digitalisation combines many things previously regulated by
separate regulatory regimes, prompting the need for collaboration between
competition and data protection authorities, both locally and internation-
ally, as digital markets are not constrained by geography. Competition
authorities will need to investigate new theories of harm such as self-pref-
erencing and personalised pricing, and reassess the current approach to the
assessment of dominance. Coherence between data protection, competi-
tion, and consumer laws will also be necessary to deliver a fair deal to serv-
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To prohibit or restrict smoking in public places; to regulate the sale and advertising of 

and to provide for matters connected therewith.

PREAMBLE

ACKNOWLEDGING that tobacco use— 

1  DEFINITIONS

‘advertisement’
(a)

(b)
(c)

‘advertise’
 (a)  (a) 

‘brand element’

 (b)

‘composition’

(a)

‘Constitution’
 (b)

‘constituent’
Gazette

 (c)

‘Director-General’
(d)

‘emission’ 
 (b) 

‘employed’ ‘employment’ 

 (e)

‘importer’
 ‘import’

(c)

‘ingredient’

 (c)

‘local authority’

‘manufacturer’
(a)

(b)

(d)

‘Minister’
(f)

‘nicotine’ 

(a)  (e)

‘organised activity’— 
(a)

(b)

(g) (d)

‘package’ 

(e)

‘prescribe’ 
‘private dwelling’ 
(a)
(b)

(h)

‘product placement’

 (f)

‘promotion’

‘promote’ 
(f)

‘public conveyance’

 (f)

‘public place’ 

 (i) (g)

‘smoke’
‘smoked’ ‘smoking’ 

 (j) 

‘tar’
‘this Act’ 
‘tobacco product’

 (k) (h) 

‘trade mark’

 (l)

‘workplace’—
(a)

(a) (i) 

(b)

(c) (a) 

(m)

2  CONTROL OVER SMOKING OF TOBACCO PRODUCTS

(a)

(b) (a)

(c)

(a)

(a)

(a)

(b)

(c)

(d)

(a)

(b)

3  ADVERTISING, SPONSORSHIP, PROMOTION, DISTRIBUTION, DISPLAY AND
INFORMATION REQUIRED IN RESPECT OF PACKAGING AND LABELLING OF 
TOBACCO PRODUCTS

(a)

(b)

(a)

(b)

(c)  

(a)
(b)

(a)

(b)

3A   STANDARDS FOR MANUFACTURING, IMPORTING AND EXPORT OF TOBACCO 
PRODUCTS

(a)

 (b) 

(b)

(a)

(b)

4  PROHIBITIONS IN RESPECT OF TOBACCO PRODUCTS

(a)

(b)

TOBACCO PRODUCTS CONTROL

 (a) 

(b)  (a)

4A  FREE DISTRIBUTION AND REWARD PROHIBITED

(a)
(b)

5  RESTRICTIONS ON USE OF VENDING MACHINES

(b)
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(b)

(a)
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6  REGULATIONS
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(b)
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(c)
 (c) (b) 

(d)
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(f)
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6A  EXEMPTIONS
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7  OFFENCES AND PENALTIES
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(a) (b) 
(a)  (b)

 (a) (b)

8  SHORT TITLE AND COMMENCEMENT
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ice users in the context of mergers, as one hand cannot approve a merger
without conditions while the other hand effectively has to try and block it
after the fact by preventing data-sharing between the two. 

This stage of development of the intersection between data protec-
tion law and competition law, with a flavour of consumer law, has been
dubbed the dawn of the “Uberprotection”. Although there are many les-
sons to be learnt from foreign and international laws regarding how to
navigate this new age of Uberprotection, as the President of the
Competition Appeal Court, Judge Dennis Davis, noted, South Africa

will need to adapt whatever learnings we borrow to suit our own devel-
opmental needs. �

De Beer is a Candidate Attorney,
Competition department, ENSafrica.
The article was approved by Lizél
Blignaut, an Executive, Competition
department and Era Gunning, an Executive, Banking and Finance
department, ENSafrica.

The principle of reflective loss came sharply into focus in Hlumisa
Investment Holdings (RF) Ltd v Kirkinis [2020] ZASCA 83 (ABIL) and De
Bruyn v Steinhoff International Holdings N.V. (2920/2018) [2020] ZAG-
PJHC 145 (Steinhoff); whilst in England, Seville JA v Marex Financial
Limited [2020] UKSC 31 (Seville) provided a fresh angle to the reflective
loss principle pertaining to creditors.

The facts
In ABIL, the shareholders sued the directors and auditors jointly and sev-
erally for damages arising from the diminution in share value. They
claimed loss due to directors’ misconduct in relation to the affairs of both
African Bank and ABIL, and on account of the auditors’ audit failures.

In Steinhoff, the shareholders claimed that the directors owed them a
duty of care at common law, which they had breached by making negli-
gent misstatements.

In Seville, a creditor, Marex, obtained judgment against companies
which Mr Seville owned and controlled, for contractual debts and costs.
Mr Seville sneakily transferred the company’s cash to himself, leaving
Marex unable to satisfy the debt and pursuing Mr Seville for it. 

The rule against Reflective Loss
Mr Seville thought that the principle of reflective loss would allow him
to escape liability. Seville para [35] explained that the rule, restated in

Prudential Assurance Company Ltd v Newman Industries Ltd [1982] Ch
204 (CA) 210-211 (Prudential), has two aspects. The first is that the
proper plaintiff in an application in respect of a wrong alleged to be
done to a corporation, is prima facie the corporation. The shareholder
cannot, as a general rule, bring an action against a wrongdoer to recover
damages or secure other relief for an injury done to the company. The
second is that, where the alleged wrong is a transaction which might be
made binding on the corporation and on all its members by a simple
majority of its members, no individual member of the corporation is
allowed to maintain an action in respect of that matter because, if the
majority confirms the transaction, it is the end of the matter. It empha-
sises the fact that the management of a company’s affairs is entrusted to
its decision-making organs established in terms of its articles of associa-
tion (memorandum of incorporation).

Where a shareholder claims that his shares have fallen in value as a
result of a loss suffered by the company, and the company has a right of
action in respect of that loss, the shareholder can exercise such rights of
control over its decision-making as have been granted to him by the
articles of association. These normally provide for the ultimate control
of the company’s affairs by a majority of the shareholders voting at a
general meeting. The shareholder has not suffered a loss which is
regarded by law as being separate and distinct from the company’s loss.
A minority shareholder has other remedies available to him if the com-
pany’s management is acting improperly, including a derivative action
and an application for relief against unfairly prejudicial conduct.
Prudential confirmed that the shareholder does not suffer any person-

al loss. Its only “loss” is through the company, reflected in the diminu-
tion in value of the net assets of the company. 

Where a company suffers actionable loss and that loss results in a fall
in the value of its share (or its distributions), the fall in share value (or
in its distributions), is not loss which the law recognises as being sepa-

Reflections on reflective loss
J O H A N  D U  T O I T  A N D  M E L A N I E  N A I D O O

The recent rise in shareholder activism, and claims
by shareholders directly against company directors
for the diminution in share value, face a particular

difficulty: losses suffered by shareholders are reflective only
of the losses suffered by the company and should, therefore,
be recovered by the company itself. 

CompanylawCompanylaw



October 2020 19

rate and distinct from the loss sustained by the company. It is for that
reason that it does not give rise to an independent claim for damages on
the part of the shareholders. The company’s failure to recover its loss
would not open the door to recovery by the shareholder to recover the
loss for himself. 

If the shareholder is allowed to recover in respect of such a loss, then
either there will be double recovery at the expense of the defendant, or
the shareholder will recover at the expense of the company and its cred-
itors and other shareholders. Neither course can be permitted.
Diminution in the value of the Plaintiff’s shares merely reflected the

diminution of the company assets.
The duty owed by the directors is
ordinarily to the company and not
to the individual shareholders.

ABIL
In ABIL, the SCA referred to
Itzikowitz v Absa Bank Ltd [2016]
ZASCA 43; (Itzkowitz); and
Prudential and confirmed the fol-
lowing:

‘ . . .what a shareholder cannot
do is recover damages merely
because the company in which he
is interested has suffered damage.
He cannot recover a sum equal to
the diminution in the market value

of his shares, or equal to the likely diminution in dividend, because such
a loss is merely a reflection of the loss suffered by the company. The
shareholder does not suffer any loss. His only ‘loss’ is through the com-
pany, in the diminution of the value of the net assets of the company in
which he has a shareholding’ (at paragraphs [17] and [24] to [27]).

The rationale for the rule to avoid double recovery (as in Prudential)
was reiterated. 

Steinhoff
The shareholder claim was premised on a duty of care at common law
owed by directors and auditors to shareholders, breached by having
made negligent misstatements concerning Steinhoff, which caused the
share price to be bid up to inflated levels. Shareholders bought the
shares at these inflated price levels. When the falsity of the misstate-
ments was made public, the shares suffered a dramatic fall with con-
comitant loss to shareholders. Another claim was based on breach of
statutory duties. 

The court held that the Steinhoff directors’ relationship was with
the companies to which they were appointed, and hence, their fiduciary
duties were owed to them, not the shareholders. It was not even stated
that the directors had undertaken to act for the shareholders or had
forged a relationship with shareholders by reason of some special dealing
with the shareholders or proposal made to the shareholders.

The court held at [65]: “Any harm suffered as a result of the breach
by directors of their fiduciary duties is actionable by the company to
whom the duties are owed. The breach may also cause harm to share-

holders, and indeed potentially to other classes of persons: creditors,
employees, suppliers, and customers. The harm does not establish that
the duty is owed to all persons who suffer harm. On the contrary, and as
the cases show, there must be a special relationship that subsists
between the directors and the plaintiffs so as to require that the fiduci-
ary duties owing to the company are also due to other persons…”

Seville
In Seville, the court considered whether the creditors of two companies
were barred by the principle of reflective loss from bringing claims
against Mr Seville, who stripped the companies’ assets. Mr Seville
cheekily argued that the loss suffered by Marex reflected the loss suf-
fered by the companies and was hence irrecoverable from him. 

Marex was indeed not a shareholder but a creditor. A creditor has not
chosen to be in a position where he is required to follow the fortunes of
the company as a shareholder might have. Whether the creditor gets
paid or not does not depend on a
decision of the directors to pay a
dividend. A judgment creditor can
execute against the assets of the
company. To the extent that
Marex sues Mr Seville and obtains
recovery from him for the judg-
ment sum, Mr Seville can be sub-
rogated to Marex’s rights against
the companies or allowed a right of
reimbursement in respect of them.

The object of the transfers was
to ensure that Marex did not
receive payments owed by the
companies. In procuring the cash
transfers, Mr Seville acted in
breach of duties.

It was held that the rule in Prudential has no application to this case,
since it did not concern a shareholder; Marex should be permitted to
pursue the entirety of its claim owed to the companies against Mr
Seville.

The way forward
Seville has clearly differentiated between the rights of shareholders and
that of creditors of a company, entrenching the right of a creditor to act
against any wrongdoer who has rendered a company unable to pay its
debt to that creditor. It is clearly a departure from the principle that the
only person who could seek relief for a wrong done to a company, where
the company had a cause of action, was the company itself. The court
confirmed that this rule applies only to shareholders and not to credi-
tors. 
Seville will, no doubt, lead to many more actions by creditors against

unscrupulous shareholders and business owners in the United Kingdom
and, perhaps in no time, South Africa too… perhaps a shift from share-
holder activism to creditor activism! �

Advocate Du Toit SC and Advocate Naidoo are with Group One.

CompanylawCompanylaw
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There are reports that new laws in Britain will give
spies working for the British government a
“licence to kill”. In December 2019, the High

Court ruled that if spies operating on behalf of MI5 are
able to persuade authorities that their actions were done
in the public interest, they can kill in the line of duty
without being prosecuted. Currently spies working for
Britain’s foreign intelligence service – MI6 – are protected
under s7 of the Intelligence Services Act 1994, which
offers immunity to agents involved in bugging, bribery, mur-
der, kidnap and torture – as long as their actions have been
authorised in writing by a secretary of state. 

It clearly does not pay to criticiseChinese President Xi Jinping.
Property tycoon Ren Zhiqiang has

been jailed for 18 years, just  months after
he wrote in a blog post “What stands there
is not an emperor showing off his ‘new clothes’, but a clown who wants
to be an emperor even without clothes on. He would not hide by the
slightest his ambition to be an emperor and his determination to eradi-
cate anyone in the way.” He described the president as a ‘clown’ for the
way he handled the coronavirus outbreak. The given reason is that he
was investigated in April on charges of corruption, bribery and embez-
zlement of public funds. According to a statement released from the
Beijing No 2 Intermediate Court, the 69-year-old has been imprisoned
and fined 4.2 million yuan (£485,000) after he allegedly, “voluntarily
confessed to all charges”.

As an aside, CNN reports that China’s court system “has a con-
viction rate of around 99%” and “corruption charges are often
used to go after Communist Party insiders who fall afoul of the

leadership”. And BBC’s China correspondent Stephen McDonell says: “If
you have not lived in China recently, it might be hard to imagine just how
much of a line you are crossing when you publicly criticise Xi Jinping.”

On 3 November the US will vote for a president – more Trump
or someone new? It has hardly been the best campaign envi-
ronment for either current President Trump, the Republican

candidate, Joe Biden – the Democrats choice. And according to New
York magazine, latest polling shows that it could be a “Biden landslide” or
a “narrow Trump win”. The Independent comments that influential poll-
ster, political science professor Helmut Norpoth says his Primary Model
projects that President Trump has a 91% chance of winning the upcom-
ing vote – “not only will the president be re-elected, but he will expand
his margin in the electoral college from 304 electoral votes in 2016 to
362 in 2020”. The bookies, however, are backing Biden to win, with
average best odds of 5/6. They give Trump best odds of 11/10. 

And Brexit challenges are again being highlighted. In a
leaked letter, the British government has warned that
exporters to the EU will face heavy queues and two day

delays to trade. The transition period, which kept the UK aligned to
the EU’s single market and customs union rules to allow trade to flow
smoothly after Brexit, expires at the end of 2020. Cabinet Minister
Michael Gove said in a letter to the freight industry that imports will
also be disrupted in January. The Cabinet Office document states that,
in its reasonable worst-case scenario, between 30-50% of trucks cross-
ing the Channel will not be ready for the new regulations coming into
force on January 1 2021, while a “lack of capacity to hold unready
trucks at French ports” could reduce the flow of traffic across the strait
to 60-80% of normal levels. “This could lead to maximum queues of
7,000 port bound trucks in Kent and associated maximum delays of up

to two days,” the documents said. The freight industry has said
questions raised have not be answered ‘…and our concern
continues to grow.” Meanwhile a government spokesman said

“This is not a forecast or prediction of what will happen but
rather a stretching scenario”.

Steff Yotka writes in Vogue that Jeremy Scott, the creative director
of Moschino, took a post-World War II fashion industry solution
to a dilemma – and made it his own. Post World War II, design-

ers  came up with Théâtre de la Mode, ‘a show of dolls dressed in the
latest fashions by Cristóbal Balenciaga, Pierre Balmain, Jeanne Lanvin,
and other internationally famous designers to showcase their new ideas
in a broken world, when travel was complicated, and exuberance felt out
of step.’ Scott, picked up on the idea; ‘he set out to create a Moschino
marionette show that could transform the wonder of
his IRL fantasias into a cinematic, digital experi-
ence’. The Jim Henson Creature Shop which is
known for The Dark Crystal – a mythical film in
1982, and Scott collaborated to create models for
the front row and a marionette of himself to cre-
ate a feeling of what we have all come to
expect from a physical fashion spectacular.
Scott told Vogue that each garment had to
be human size and then scaled down to fit
the 30-inch marionettes. Scott was ‘blown
away’ by the marionettes and Peter Brooke,
who is the creative supervisor of the Jim
Henson Creature Shop, said they were stag-
gered by how exquisite the miniature
versions of the costumes were. A short
film ‘of cinematic proportion’ showcases
the putting together of a runway show. �

Compiled by Myrle Vanderstraeten
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INTRODUCTION

If there is one thing on which South African tax payers are all in
agreement, it is that we pay far too much for what we get in return. 

For those who have not read the 2019 tax revenue collection fig-
ures, National Treasury and SARS figures show that the amount col-
lected was R1 287.7 billion. The growth year-on-year was 5.9% –
R71.2 billion and, of that, personal income tax provided R30.9 bil-
lion. The three largest sources of tax revenue, amounting to 80.1%,
were personal income tax at 38.3%, corporate income tax at 16.6%
and VAT at 25.2%.

South Africa has approximately 56 million people, 53 million are
supported by three million. Of those three million tax payers, two mil-
lion paid 44% of the tax collected in the 2018/2019 tax year.

The reality is that, as resentment grows, so does the likelihood of
people evading tax – for those who fall in the top bracket, 45% of
their earnings disappear into public coffers, where we might hope
they improve South Africa in a myriad ways but where we fear, with
justification, that the corrupt make off with the money.

There were some interesting figures: 54.5% of assessed tax pay-
ers were male while 45.5% were female and 40.2% were registered
in Gauteng. 

From a Corporate Income Tax perspective, 814 151 companies
were assessed by the end of August for the 2017 tax year. Of those
companies, only 24.3% had positive taxable income; the remainder
had either taxable income which equalled zero (48.3%) or an as-
sessed loss (27.4%). Companies and close corporations make up
77.2% of active VAT vendors and they contributed 92.3% of Domestic
VAT payments and accounted for 90.4% of VAT refunds. Interestingly,
sole proprietors make up 17.3% of those registered, but they only
contribute 3% of Domestic VAT and received 1.3% of VAT refunds.

If government faced a huge problem finding income before
COVID-19, it is an even greater concern now. Tax revenue will un-
doubtedly be down for the 2020/2021 tax year. For the short term,
Treasury drafted Bills for temporary tax relief for small and medium
sized businesses. In addition, according to the AfrAsia Bank New
World Wealth 2020 Global Wealth Migration Review, South Africa
lost another 500 high net worth individuals (defined as those with
R17 million or more and who certainly help the PIT figures) during
2019 – they cited tax as one of the reasons they were leaving. It will
be up to the tax man to ensure that all those who should be paying
tax, both in their personal and corporate capacity, do so. And, given
that the AfrAsia NW Report indicates that, due to the impact of the
coronavirus, global private wealth levels dropped 14% in the first half
of 2020, government should expect to receive less from this small
group. 

Our feature this year makes for very interesting reading. Did legis-
lators really intend to lay traps for taxpayers? Why take away tax ben-
efits that encourage people to help others? This area of law is
complex; there are many pitfalls and, having read the articles, I
rather think that people will come to the conclusion I did – it’s best
to get help from experts before visiting SARS’ offices. •

Myrle Vanderstraeten
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TAX PITFALLS WHEN ISSUING SHARES AT A
DISCOUNT

B E N  S T R A U S S

Usually, in the case of a private company, the board of directors has the
power to issue shares. In terms of s40 of the Companies Act (71 of 2008),
the board must issue shares “for adequate consideration”. 

The term “adequate consideration” is not defined in the Companies Act.
However, as long as the directors comply with their fiduciary duties (for exam-
ple, they act in good faith, for a proper purpose, and in the best interests of
the company) their determination as to the adequacy of the consideration
cannot be challenged.

A board may, for instance, decide to issue shares at a discount to a broad-
based Black Economic Empowerment (BEE) partner to improve the com-
pany’s BEE rating. In that case, the subscription price will most likely be seen
as being “adequate consideration”, despite the fact that it may not be mar-
ket-related.

However, from tax perspective, even if shares are is-
sued at a discount for sound commercial reasons, it may
have adverse tax consequences for the company or the
person to whom the shares are issued.

First, such a transaction may have donations tax con-
sequences. 

In terms of s56 of the Income Tax Act (58 of 1962)
(ITA), donations tax is levied on the value of property dis-
posed of under a “donation”. The term “donation” is de-
fined in s55 of the ITA as “any gratuitous disposal of
property including any gratuitous waiver or renunciation
of a right”.

In terms of section 58(1), even if a person disposes
of property otherwise than out of gratuity, if SARS is of
the opinion that the consideration for the disposal is not
“adequate consideration”, then the disposal may trigger
donations tax.

Our courts have held, in relation to provisions that are materially similar to
those in s58(1) of the ITA, that there is a “disposal” of property when a com-
pany issues shares (See, for example, Estate Furman & others v CIR 25 SATC 4).
While this view appears to be counter-intuitive, as the company is not trans-
ferring one of its assets to the subscriber, and the company is not being im-
poverished, that is the legal position. 

Accordingly, if a company issues shares for “inadequate consideration”,
the company may become liable for donations tax on the difference between
the actual consideration and a notional market-related consideration.

However, it appears that in practice, SARS considers that the term “ade-
quate consideration” used in s58(1) of the ITA does not necessarily mean
“fair market value”; that SARS is entitled to have regard to all the circum-

stances surrounding a particular transaction, and that as long as the consid-
eration is “adequate” in the circumstances and in the light of the require-
ments of the transaction, SARS will not apply the provision (Silke on South
African Income Tax at paragraph 23.5).

For example, in Binding Private Ruling: BPR 095 dated 24 February 2011
and Binding Private Ruling: BPR 253 dated 19 October 2016, SARS ruled that
where shares were disposed of or issued at a discount in the context of a
BEE transaction, no deemed donation and, accordingly, no donations tax
arose. Perhaps SARS ruled in that manner because it was of the view that
the intangible benefits that the BEE transaction brought to the company (for
instance, in the form of a higher BEE rating) constituted “consideration”
which was adequate in light of all the surrounding circumstances.

The issue of shares for a subscription price that is below a market-related
price may also have dividends tax consequences. In terms of s24BA of the
ITA, if a person disposes of an asset to a company in exchange for the issue
of shares by that company and, if the value of the shares after the issue is
worth more than the value of the asset before the disposal, the company is
deemed to have distributed an asset in specie to that person. The distribu-
tion may give rise to dividends tax in the hands of the shareholder.

Section 25BA of the ITA does not apply where the person disposing of the
asset and the company form part of the same group of companies; where
the person disposing of the asset holds all the shares in the company after
the issue of the shares; or where paragraph 38 of the Eighth Schedule to the
ITA applies to the transaction.

Strauss

Issuing shares at a discount
may also have capital gains tax
(CGT) consequences where the
parties to a transaction are in a
special relationship, that is,
where they are “connected per-
sons” in relation to each other
as defined in s1 of the ITA.
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Issuing shares at a discount may also have capital gains tax (CGT) conse-
quences where the parties to a transaction are in a special relationship, that
is, where they are “connected persons” in relation to each other as defined in
s1 of the ITA.

In terms of paragraph 38 of the Eighth Schedule to the ITA, if a person dis-
poses of an asset to a person who is a connected person, and if the consider-
ation does not reflect an arm’s length price – then the person is nevertheless
deemed to have disposed of the asset for proceeds equal to the market
value of the asset.

So, for example, if X holds 30% of the shares in company Y (and there is
no majority shareholder) and X disposes of an asset worth R100 to company
Y in exchange for shares worth R80, X would still need to account for CGT on
deemed proceeds of R100.

CGT may also arise in the case of a so-called value-shifting arrangement.
The easiest way to explain this is by way of example: Say that P owns 100% of
the shares in a valuable company Q; and say further that P arranges that

company Q issues shares for a nominal price to his daughter, R, such that,
after the issue, R holds 90% of the shares in company Q. In that case, al-
though P did not actually dispose of any shares himself (he was merely di-
luted), he would nevertheless need to account for CGT on the deemed
disposal arising on the decrease in the value of the shares which he holds
after the transaction (paragraph 11(1)(g) of the Eighth Schedule to the ITA).
The proceeds are deemed to be the amount by which the market value of his
interest has decreased (paragraph 35(2) of the Eighth Schedule to the ITA).

Finally, in the case where a company unconditionally issues shares at a
discount to its employees or directors for services rendered, the employees
or directors may become liable to pay income tax on the difference between
the market value of the shares and the amount (if any) they paid to acquire
the shares: section 8C of the ITA. •

Strauss is a Director, Corporate & Commercial,

with Cliffe Dekker Hofmeyr.

LIFE IN A REMOTE WORLD – TAX 
ENFORCEMENT IN TRANSFER PRICING
J O O N  C H O N G  A N D  K A R E N  M I L L E R  

The unusual business conditions of the COVID-19 outbreak will require a
more flexible approach from tax authorities when analysing transfer pricing in
the 2020 year of assessment.

The COVID-19 outbreak in late 2019/early 2020 has impacted our daily
lives, and has had a devastating impact on the global economy. While coun-
tries struggle to revive ailing economies with interest rate cuts and capital in-
jections, tax authorities need to be more flexible when enforcing transfer

pricing for affected transactions in the 2020 year of assessment.
Most transfer pricing investigations start off as a desk audit when large

amounts of data are collected and analysed by the tax authority. Most of this
activity can be performed remotely. With reliable technology, the functional
analysis interviews can also be conducted remotely. The main change to
transfer pricing enforcement is the flexibility that tax authorities will have to
exhibit when applying the arm’s length principle.

Miller Chong 

Most transfer pricing investigations start
off as a desk audit when large amounts of
data are collected and analysed by the tax
authority. Most of this activity can be per-
formed remotely. With reliable technology,
the functional analysis interviews can also
be conducted remotely. The main change
to transfer pricing enforcement is the flexi-
bility that tax authorities will have to exhibit
when applying the arm’s length principle.
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One of the important comparison issues will be how business operations
changed during the various levels of lockdown. Many multinationals have key
individuals providing high value-add activities to the supply chain and opera-
tional effectiveness of the group. These personnel were dislocated from their
normal place of work and had to carry out these substantial business activi-
ties remotely. 

Many countries have provided guidance on the impact of this on tax resi-
dent status, employees’ tax and permanent establishment issues, but very
few have considered the impact on transfer pricing. Tax authorities would
need to consider the people affected, the location, duration and importance
of the functions they perform, and the potential impact the dislocation could
have on transfer pricing models. For example, there would be an impact on
the intra-group services provided remotely rather than from a central loca-
tion, and an impact on the development of the group’s intangible assets.

The impact of remote working affects individual employees as well as sup-
ply chains.  Many companies were forced to move aspects of their supply
chains to a remote operation, for example when sales and distribution cen-
tres functioned remotely.  

The Organisation for Economic Co-operation and Development (OECD) is
grappling with taxing the digital economy in its traditional sense (for example,
Google or Amazon), and now COVID-19 is likely to see a greater shift towards
conducting business activities remotely. The draft guidance from the OECD
seeks to assist tax authorities to identify and tax profits arising in locations
where a company has a digital footprint but no physical presence. With key
changes in business operations to remote activities, this draft OECD guidance
could also be relevant to businesses outside the traditional digital economy. 

One of the greatest challenges arising from the COVID-19 lockdowns has
been the impact on the economy and the “new normal”.  Tax authorities usu-
ally apply the arm’s length principle by determining the profits from a transac-
tion which entity XA in Country A entered into with a related party XB in
Country B based on the comparability of the terms and conditions which
would have existed had XA and XB transacted independently. 

To justify a transaction as arm’s length, taxpayers compile transfer pricing
reports using benchmarked data. Benchmarking identifies internal or exter-
nal comparable data using the most appropriate transfer pricing method
(such as the transaction net margin method) for the relevant years, often
with comparability adjustments made to the data. Tax authorities rely on this
data to determine whether the company they are auditing has transacted
with connected parties at arm’s length. The benchmarking data is pivotal in
enforcing the arm’s length principle.  

The challenge with comparability data is the time lag. Invariably, there is a
two-to three-year lag before the data is available to be used for the year
under review. An analysis supporting 2020 would normally rely on data avail-
able for 2016-2018. This data would create significant comparability issues
as it would not reflect the impact of the devastating economic downturn or
significant changes to business operations in 2020. Whether such data
could be suitably adjusted is questionable.  

Although the use of multiple-year data could provide a more reasonable
comparison, it is still doubtful whether this data would truly reflect the impact

of the pandemic and its associated economic recession. An alternative could
be to use data from the previous recession years during the global financial
crisis in 2007-2008. Although that historical data may provide a comparison
for the current economic impact, it would not necessarily reflect changes in
business operations as a result of more activities being carried out remotely.

Another alternative is to consider whether comparability adjustments
could be made. Tax authorities often rely on these adjustments where there
are comparability defects between the benchmark data and the tested party.
Economic circumstances relating to the transaction under review are a key
comparability factor. 

The extent of any comparability adjustments should also consider the na-
ture of the transaction under investigation. For example, a distributor selling
a diverse portfolio of goods may be less impacted than a manufacturer that
experienced significant operational downtime. The impact of the lockdown
would also have been experienced differently depending on the nature of the
tested party and the industry.   Businesses which were already operating re-
motely would exhibit less dramatic changes than those which are historically
bricks-and-mortar industries. Certain industries may also be more affected
than others. In South Africa, the hospitality, airline, liquor and tobacco indus-
tries have been decimated, but those providing telecommunication services
and online retailers are less affected. 

In a benchmarking analysis, it is common to adjust the results of the com-
parables. However, it may be more accurate to adjust the financial perform-
ance of the tested party to “normalise” its profits for 2020. The difficulty of
doing this lies in identifying and justifying the items on the income statement
which should be adjusted. For example, bad debts or inventory write-offs
could be considerable and significantly higher than in previous years.  The
company’s overall costs may also have increased significantly, requiring an
adjustment to the normal levels in previous years.  

More scientific adjustments or analysis can be undertaken to determine
how the drop in sales impacts profitability so as to apply adjustments to the
comparable data. A less scientific approach could be for the tax authorities
simply to accept a more appropriate point in the range, such as the lower
quartile result of the data set to be an arm’s length result. 

It is clear that tax authorities will have to be open to differing approaches in
adjustments to comparable data when investigating and enforcing transfer
pricing for transactions undertaken in the 2020 year. Taxpayers should also en-
sure that all commercial decisions and changes in business operations which
have an impact on the existing transfer pricing model should be clearly docu-
mented and justified in anticipation of an audit by the relevant tax authorities. 

The Australian Taxation Office (ATO) is one of the first revenue authorities
to issue guidance on the topic. The guidance which is titled “Covid-19 eco-
nomic impacts on transfer pricing arrangements” outlines the evidence and
analysis taxpayers should maintain to support their transfer pricing positions. 

Although drafted in the context of Australian transfer pricing legislation, the
points in the guidance below (which should be adapted to the South African
context) provide useful practical insights on how taxpayers should prepare
documentation on the arm’s length nature of their affected transactions.  

The ATO states in the guidance that when undertaking transfer pricing
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compliance activities, they seek to understand the facts and the individual
circumstances by assessing:

• the function, asset and risk profile of the Australian entity before and
after COVID-19;

• the economic circumstances, where the actual economic impacts of
COVID-19 on the Australian operations should be outlined and evidenced
– this may include a broader analysis of how the relevant industry has
been affected;

• the contractual arrangements between the Australian entity and its re-
lated parties, and if any obligations or material terms and conditions
have been varied, amended or terminated;

• evidence of the impact (if any) of COVID-19 on the specific product and
service offerings of the Australian entity and how this has affected the fi-
nancial results;

• evidence of changes in business strategies as a result of COVID-19, in-
cluding decisions made, outcomes sought and actions taken to give ef-
fect to those strategies.

The above should be documented as they are considered and implemented. 
Further, the ATO notes that analyses of comparable company benchmark-

ing may not reliably support arm’s length outcomes of continuing transfer
pricing arrangements where they are impacted by COVID-19, particularly in
the short term. 

On this basis, the ATO will seek to understand the financial outcomes tax-
payers would have achieved ‘but for’ the impact of COVID-19. This analysis
may include:

• a detailed profit and loss analysis showing changes in revenue and ex-
penses, with an explanation for variances resulting from COVID-19 – this
may include a variance analysis of budgeted (pre-COVID) versus actual
results;

• details of profitability adjusted to where your outcome would have been if
COVID-19 had not occurred – this should consider all factors that have a pos-
itive or negative impact on your profits and should be supported by evidence;  

• the rationale and evidence for any increased allocation of costs or a re-
duction of sales (and subsequent changes in operating margins) to the
Australian entity, taking into consideration its function, asset and risk pro-
file;

• evidence of any government assistance provided or affecting the Aus-
tralian operations.

We note that advance pricing arrangements is on the SARS list of strate-
gic items to be available to taxpayers in the future. We hope that this avenue
will be available soon. •

Chong is a Partner and Miller a Consultant

with Webber Wentzel.

NEW TAX LEGISLATION PROPOSED FOR REITS

J E R O M E  B R I N K

The 2020 National Budget Speech delivered by the Minister of Finance con-
tained various tax policy proposals, including those aimed at refining the Real
Estate Investment Trust (REITs) tax regime. The proposals included clarifying
the definition of REITs and the meaning of a share in the definition of REITs.
The Budget also proposed amending the provisions regarding the taxation of
foreign dividends received by REITs. 

On 31 July, National Treasury and the South African Revenue Service
(SARS) published for public comment, amongst others, the 2020 Draft Taxa-
tion Laws Amendment Bill (Draft TLAB), which included the relevant propos-
als relating to REITs in the current legislative amendment cycle. This article
provides an overview of the proposed amendments. 

Amending the participation exemptions in respect of REITs
Section 10B(2) of the Income Tax Act (58 of 1962) contains what is generally
referred to as the “participation exemption”. Section 10B(2) provides that any
foreign dividend received by or accrued to a person must be exempt from
normal tax if that person (whether alone or together with any other company
forming part of the same group of companies as that person) holds at least
10% of the total equity shares and voting rights in the company declaring the
foreign dividend. 

Currently, where a REIT holds say, at least 10% of the equity shares and
voting rights in a foreign company and foreign dividends are received by the
REIT in respect of those shares, the foreign dividend will be included in the
gross income of the REIT but will be exempt from normal tax as it will fall
within the “participation exemption” in terms of s10B(2).  Furthermore, when

Currently, where a REIT holds say, at least 10%
of the equity shares and voting rights in a for-
eign company and foreign dividends are re-
ceived by the REIT in respect of those shares,
the foreign dividend will be included in the
gross income of the REIT but will be exempt
from normal tax as it will fall within the “partici-
pation exemption” in terms of s10B(2).
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the REIT makes a distribution to its shareholders of the foreign dividend in-
come, the distribution will constitute a qualifying distribution, and will thus be
deducted from its income in terms of s25BB(2). 

With reference to the Draft TLAB, Treasury now proposes that in order to
address this mismatch, whereby a REIT or controlled company gets a full de-
duction when it on-distributes profits from exempt foreign dividends, a REIT
or controlled company should not qualify for the “participation exemption” in
respect of foreign dividends in terms of s10B(2). 

Interestingly, while Annexure C in the Budget made no mention of the corre-
sponding “participation exemption” in respect of foreign capital gains, the pro-
posal in the Draft TLAB extends the amendment to foreign capital gains
ordinarily disregarded in terms of paragraph 64B of the Eighth Schedule to the
Act. In this manner, it is proposed that REITs will not qualify for the capital gains
tax “participation exemption” on the disposal of shares in foreign companies. 

Clarifying the meaning of a share in the definition of a REIT 
In order to qualify as a REIT, the shares of the company must be listed on an
exchange (e.g. the JSE) as defined in the Financial Markets Act (19 of 2012)
(FMA) and licensed under s9 of the Act. Treasury has identified that some
REITs are considering issuing and listing preference shares on a recognised
exchange, which Treasury indicates is against the policy rationale of the REITs
tax dispensation. The explanatory memorandum on the Draft TLAB states
that this is due to the fact that holders of preference shares were never in-
tended to benefit from the REITs tax dispensation because preference shares
are mainly used for financing, and not to provide full equity exposure to in-
vestors.  

Therefore Treasury proposes that clarification be provided by specifically
excluding non-equity shares from the shares that must be listed on a recog-
nised exchange for purposes of the REITs special tax dispensation. 

In accordance with the Annexure C Budget proposals, the Draft TLAB also
proposes amending the definition of a REIT by changing the approval of listing
requirements by the appropriate authority under the FMA. Previously the defi-
nition referred to consultation with the Minister of Finance; it is now proposed

that the Minister will be substituted by the Director Gen-
eral of National Treasury in order to ease the administra-
tive burden on the Minister. Lastly, a further amendment
is proposed to the definition of REIT to bring this defini-
tion in line with the “Twin Peaks” model of financial sector
regulation in South Africa.  

Clarifying the tax treatment of doubtful debts for
taxpayers conducting a leasing business and ap-
plying IFRS 9 for financial reporting 
Currently all taxpayers conducting a leasing business
who apply IFRS 9 for financial reporting purposes can-
not claim a doubtful debt allowance by virtue of the fact
that lease receivables are specifically excluded from
the doubtful debt provision in s11(j) of the Act. The ex-
planatory memorandum on the Draft TLAB explains
that this exclusion was initially inserted on the basis

that IFRS 9 lease receivables includes all lease receivables, even to the ex-
tent that the amount has not been received by or accrued to the lessor.
There would therefore be an anomaly in that one would be able to claim a
doubtful debt allowance in respect of an amount that had not been re-
ceived or accrued for tax purposes, albeit that it had been impaired for ac-
counting purposes. 

However, the explanatory memorandum to the Draft TLAB explains that
lease payments (in arrears) are in fact similar to other amounts that qualify
for a doubtful debt allowance in terms of the provisions of s11(j). In addition,
taxpayers not applying IFRS 9 for financial reporting purposes are able to
claim a doubtful debt allowance in respect of these in arrears lease pay-
ments, depending on the period that they have remained unpaid.

Treasury now proposes that changes be made to both sections 11(j) and
11(jA) so that taxpayers applying IFRS 9 for financial reporting purposes are
allowed doubtful debt allowances in respect of lease receivables that have
accrued to them, but not in respect of future lease amounts. 

REITs generally should not have any significant taxable income given their
conduit nature and, therefore, the s11(j) doubtful debt allowance would gen-
erally not be of much significance. However, the proposed amendment may
assist REITs under certain circumstances.  

Public consultation process
The proposals set out in the Draft TLAB, and explained in the explanatory
memorandum thereto, are still in draft form and must still undergo the stan-
dard public consultation process prior to finalisation and promulgation. Given
that the REIT industry was one of the hardest hit due to the COVID-19 global
pandemic and national lockdown, it will be interesting to monitor legislative
developments in this sector, particularly given the various stringent regulatory
requirements of REITs.•

Brink is a Director, Tax & Exchange Control 

practice, Cliffe Dekker Hofmeyr.

Brink

On 31 July, National Treasury
and the South African Revenue
Service (SARS) published for
public comment, amongst others,
the 2020 Draft Taxation Laws
Amendment Bill (Draft TLAB),
which included the relevant
proposals relating to REITs in
the current legislative amend-
ment cycle. 
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LIMITING THE POWERS OF SARS’ ESTIMATED
ADDITIONAL ASSESSMENTS

W A Y N E  P O C O C K

Section 95 of the Tax Administration Act (28 of 2011) (the TAA) deals with the
estimation of assessments. It provides as follows: 

• Sections 95(1): “SARS may make an ... additional … assessment based
in whole or in part on an estimate if the taxpayer — (a) fails to submit a
return as required; or (b) submits a return or information that is incorrect
or inadequate”; and

• Section 95(2): “SARS must make the estimate based on information
readily available to it”. 

The estimation of assessment is a powerful weapon in SARS’ arsenal to
collect taxes for the fiscus, and essentially permits SARS to initiate collection
steps against the taxpayer on the basis of a guestimate of tax liabilities. It
equips SARS with far-reaching powers to make an esti-
mate, issue additional assessments on the taxpayer and
to issue notices in terms of s179 of the TAA to collect al-
leged tax debt due from third-parties, along with the po-
tential protracted process to dispute imposed tax
liabilities. 

The taxpayer’s woes are compounded by SARS’ fond-
ness for relying on its own (extreme) inferences and sus-
picions pertaining to the taxpayer’s affairs. These and
other anomalies exist because of the (deliberate) lacuna
in the TAA that does not define nor prescribe any criteria
for the conducting of an ‘investigation’ or ‘audit’ by SARS
into the taxpayer’s affairs. For example, SARS may issue
an assessment based on the inflow of funds into the tax-
payer’s bank account as gross income but, instead of de-
ducting the actual outflow of funds, SARS would use
“industry standards”. SARS may also issue assessments
based on (vague / ambiguous / unclear) narrations con-
tained in the taxpayer’s bank statements, without the burden of having to ver-
ify the transactions with source documents and the like. Naturally,
incongruities of this nature yield the highest possible amount of tax payable
and the taxpayer is prejudiced in having to defend itself in circumstances
where reasonableness and reality is often sacrificed on the SARS altar of tax
collection.

However, all is not lost. Section 95 of the TAA should not, and must not, be
read in isolation. Its proper context is found in a cacophony of complimentary
(and restrictive) provisions in the TAA that not only arms the taxpayer with a
slew of remedies, but also curtails SARS’ powers in issuing estimated addi-
tional assessments.

Firstly, s95 clearly states that SARS may only issue an additional assess-

ment if there are sufficient grounds to do so. It is, therefore, a jurisdictional
requirement that the assessment be based on information that is actually
available to the SARS official at the time when the estimated additional as-
sessment is made. This information would typically include inter alia previous
explanations by the taxpayer or its representatives during the audit or investi-
gation stage, the taxpayer’s historical tax, the taxpayer’s business methodolo-
gies, source documents supplied to SARS, etc.

Secondly, s96 requires SARS to provide the taxpayer with the grounds for
the additional estimated assessment (vide s96(2)(a)). This would denote a
meaningful explanation to enable the taxpayer, even though it may not agree
with the decision, to understand SARS’ findings of fact or questions of law
against it, and to permit the taxpayer to know the case against it and make

an informed decision whether to challenge the decision.
Thirdly, ‘Assessment’ is defined in s1 as ‘the determination of the amount

of a tax liability … by way of … assessment by SARS’. The legislators’ use of
the words “tax liability” is significant, as it means the amount of tax that the
taxpayer would be legally liable to pay. In other words, the estimated amount
cannot be an arbitrary amount and must be formulated using the ordinary
principles of tax and accounting such as, for example, factoring in the maxi-
mum amount of deductions and other relief that the taxpayer would ordinar-
ily be entitled to in the circumstances. 

Fourthly, ‘Additional assessments’ is defined in s92 as “If at any time
SARS is satisfied that an assessment does not reflect the correct application
of a tax Act to the prejudice of SARS or the fiscus, SARS must make an addi-

Pocock

The estimation of assessment
is a powerful weapon in SARS’
arsenal to collect taxes for the
fiscus, and essentially permits
SARS to initiate collection
steps against the taxpayer on
the basis of a guestimate of tax
liabilities. 
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tional assessment to correct the prejudice.” This provision contains
several jurisdictional requirements including, but not limited to,
proof of how SARS reached the conclusion of prejudice to SARS or
the fiscus. In other words, the decision must be reasonable and
may not be arbitrary or capricious.

Fifthly, generally speaking, s102 of the TAA provides that the tax-
payer carries the burden of disproving virtually all outcomes in the
TAA. However, estimation of assessments under s95 is only one of
two rare exceptions to the general rule where SARS, and not the tax-
payer, carries the burden of proof. Accordingly, SARS must prove,
inter alia, that the estimated assessment meets every one of the ju-
risdictional facts as aforesaid, including, but not limited to, the rea-
sonableness of the estimated assessed tax liability, and that the
amount was determined on the information available to SARS at the
time. 

Sixthly, s93 of the TAA allows the taxpayer to request SARS to re-
duce the estimated assessment, however, subject to the criteria
prescribed therein. Significantly, s93(1)(d) allows for a reduction in
circumstances where SARS committed an undisputed error in its as-
sessment. An assessment may be reduced even where no objection
has been lodged by the taxpayer or appeal noted. Section 93 is a
particularly powerful remedy for the taxpayer as it essentially re-
quires the SARS official to have regard to the entire chain of events
up to the date of the request for a reduction, including events before
and after the issuing of the estimated additional assessment. 

A request for a reduced assessment is not subject to the dispute resolu-
tion process set out in Chapter 9 of the TAA and a refusal by SARS would, in
the appropriate circumstances, be subject to an application for judicial review
to the High Court of South Africa within 180 days of becoming aware of
SARS’ decision. In broad terms, such an application would be made in terms
of the Promotion of Administrative Justice Act, provided that the decision by
SARS was not lawful, not reasonable and / or procedurally unfair. 

Finally, s98 of the TAA permits the taxpayer to request SARS to withdraw
an assessment even when the taxpayer has not lodged an objection or noted
an appeal. Subsection 98(3) relates to the ‘payment allocation’ by SARS and
would permit the taxpayer to complain in the widest possible sense.

We are living in unprecedented and tumultuous times of change. There is

enormous pressure on the fiscus to collect tax from an ever-shrinking tax
base, including from taxpayers who are themselves struggling to navigate
through dark and stormy waters. Taxpayers must approach their legal repre-
sentatives at the very earliest of stages when engaged in a tax dispute, so as
to utilise and exhaust the remedies available to them. Although the TAA over-
whelmingly favours SARS, it remains a relatively young statute that not only
recognises the rights of taxpayer, but is yet to be fully developed and tested
by our courts of law. •
Adv Pocock is an independent Advocate practicing at the Maisels Group of

Advocates in Johannesburg. The contents of this article are provided for

general information purposes only and do not constitute legal or other 

professional advice. 

THE DEMISE OF BURSARY BENEFITS?
J A C K I E  A R E N D S E

The 2020 Draft Taxation Laws Amendment Bill was released on 31 July
2020, and public comment was invited to be submitted by 31 August. One of
the more contentious amendments seeks to significantly curtail the tax bene-
fits that have been available to salaried taxpayers through the so-called “bur-
sary exemption”. In this article, I will explain the nature of the exemption and

the proposed amendment that is currently under discussion.
The bursary exemption is provided for in s10(1)(q) of the Income Tax Act

(58 of 1962) (as amended). This provision was introduced into the Act in
1992 and has seen numerous revisions over the years. It is worth noting the
original version of the provision, as the 2020 proposed amendments appear



OCTOBER 2020TAX LAW FEATURE8

to be moving back towards the original wording.
Section 10(1)(q) was introduced into Act by Act No. 141: Income Tax,

1992 and provided as follows:
[There shall be exempt from tax]… “any bona fide scholarship or bursary
granted to enable or assist any person to study at a recognized educational
or research institution: Provided that if any such scholarship or bursary has
been so granted by an employer or an associated institution  (as respec-
tively defined in paragraph 1 of the Seventh Schedule) to an employee (as
defined in the said paragraph) or to a relative of such employee in circum-

stances indicating that the scholarship or bursary concerned would not
have been granted had that employee not been an employee of that em-
ployer, the exemption under this paragraph shall not apply – 
(i) if any remuneration to which the employee was entitled or might in

the future have become entitled was in any manner whatsoever re-
duced or forfeited as a result of the grant of such scholarship or bur-
sary; 

(ii) in the case of a scholarship or bursary granted to enable or assist
any such relative of an employee so to study if the remuneration de-
rived by the employee during the year of assessment exceeded R36
000; and 

(iii) to so much of any scholarship or bursary contemplated in paragraph
(ii) as in the case of any such relative exceeds R 1 200 during the
year of assessment”.

The Revenue Laws Amendment Act, 2006 introduced a relaxation to the
restrictions in the proviso, by removing the denial of the exemption where the
employee had taken a salary sacrifice. The reason for this amendment was
explained as follows:

“Enhancement of scholarships and bursaries
Employee scholarships and bursaries are tax-exempt, unless viewed as
being in lieu of salary compensation. The need to draw such a distinction

creates unnecessary difficulties in application. To simplify matters, bur-
saries and scholarships for current and future employees will be tax-ex-
empt as long as the employer’s funds go directly to tuition and
tuition-related expenses, and the employee agrees to repay the employer
if the employee fails to fulfil their scholarship or bursary obligations.”
(SARS 2006/7 Budget Tax Proposals.)

Other amendments to the provision in the intervening years focused on
adjusting the remuneration threshold and the cap on the exemption. The af-

termath of the 2015 #FeesMustFall movement saw sig-
nificant amendments along these lines. In the 2016
Budget Speech, the Minister of Finance highlighted the
need to “continuously improve our education and health
systems” and stated that “we are obliged to confront the
impact of slow growth on our public finances, while con-
tinuing to respond to the expectations of citizens and
communities for improved education, reliable local serv-
ices and responsive public administration”. In light of this
focus on education, and “to support skills development”
the remuneration threshold for the exemption was in-
creased from R250 000 to R400 000 and the cap on the
exemption was also raised. (2016 Budget Review Chapter
4: 48.)

The focus on education continued in the 2017 Budget
Speech as the Minister of Finance announced: “The need
for improved skills in the economy justifies additional
support for bursaries. Currently, if an employee has an in-

come of less than R400 000 and their employer provides a bursary to them
or their relatives, the value of the bursary, up to a limit, will not be taxable in
the hands of the employee. Government proposes to increase the applicable
threshold and the monetary limits for bursaries … A higher limit will be con-
sidered for those with disabilities.” (2017 Budget Review Chapter 4: 46.) 

Consequently, the remuneration threshold was increased again to R600 000
in 2017. The amount of R600 000 is also significant as it is the amount used
by the Department of Higher Education and Training as the threshold for the
so-called “missing middle” students. This refers to students in tertiary institu-
tions who do not qualify for the National Student Financial Aid Scheme
(NSFAS) bursary because their household exceeds the maximum income
threshold, yet their household income is not sufficient to afford the payment
of university fees.

It is hardly surprising that taxpayers responded to these amendments, as
they were clearly designed to offer more enticing tax benefits for employer-
provided bursaries. It would seem that the offer was, in effect, over-sub-
scribed, as National Treasury is now proposing to significantly curtail the
benefit. The reason for this was not announced in the main part of the 2020
Budget Speech, but was explained with the following terse statement in An-
nexure C:

“Addressing an anomaly in the tax exemption of employer-provided bur-
saries 

Arendse

The bursary exemption is
provided for in s10(1)(q) of
the Income Tax Act (58 of
1962) (as amended). This
provision was introduced into
the Act in 1992 and has
seen numerous revisions
over the years. 
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A number of employer bursary schemes seek to reclassify ordinary remu-
neration as a tax-exempt bursary granted to the dependants of an em-
ployee. Government proposes to close this loophole. These amendments
will take effect on 1 March 2020.” (2020 Budget Review Annexure C:
132.)

This has been elaborated on in the Explanatory Memorandum to the Draft
Taxation Laws Amendment Bill, 2020 in which it is stated:

“It has come to Government’s attention that a number of schemes have
emerged in respect of employer bursaries granted to the employees or rel-
atives of employees. These bursary schemes are developed by an institu-
tion other than the employer and marketed to the employer as a means of
providing tax exempt bursaries to their employees or relatives at no addi-
tional cost to the employer. These schemes seek to reclassify ordinary tax-
able remuneration received by the employee as a tax-exempt bursary
granted to the relatives of employees. As a result, an employee can cater
for their relative’s studies by way of a salary sacrifice. The portion of the
salary sacrificed by the employee is paid directly by the employer to the re-
spective school and is treated as a tax- exempt bursary in the employee’s
or relative’s hands.  

The increase in the number of these schemes as well as the tax plan-
ning opportunities that result in a loss to the fiscus resulted in Govern-
ment reviewing its policy position taken in 2006 of making the tax
exemption available irrespective of whether a bursary or scholarship
scheme contained an element of salary sacrifice.”

The proposed amendment has three components:
1. In addition to the existing restrictions, the exemption will be denied “if any

remuneration to which the employee was entitled or might in the future
have become entitled was in any manner whatsoever reduced or forfeited
as a result of the grant of such scholarship or bursary”.

2. The employer will be denied a deduction in relation to the bursaries if the
bursary to the employee’s relative is subject to an element of salary sacri-
fice.

3. There will be no exemption for bursaries granted to relatives of employees
unless the employer has an open bursary or scholarship available and
provided to members of the general public.

For the many middle-income employees and their employers who have
bought into the benefits and made use of the bursary exemption to pro-
vide some much-needed relief in funding the cost of their children’s’ edu-
cation, these amendments will not be good news. I expect that there will
be numerous submissions on these proposed amendments and it remains
to be seen whether these harsh provisions will materialise in their pro-
posed form. In the meantime, employers who offer, or plan to offer, bur-
sary schemes to their employees and their relatives should proceed with
caution. The proposed amendments are planned to come into effect from
1 March 2021. •

Professor Jackie Arendse is Head of Department of Accounting, Faculty of

Commerce, Rhodes University.

NEW TAX PROPOSALS FOR EMPLOYEES

N A T A L I E  N A P I E R

With the publication of the draft legislative changes to the various tax acts at
the end of July this year, a number of changes have been proposed in the
Taxation Laws Amendment Bill 2020 (TLAB) with particular reference to em-
ployees. This means that employers have to be aware of these changes as
they will potentially affect operations, policies and payroll.  

Business Travel
It is accepted that an employee is allowed to claim a reimbursement from
their employer for business travel expenses which can include meals, accom-
modation and petrol costs incurred when they are away on business. The
amount claimed will not be subject to tax, provided that the amount is di-
rectly linked to the employer’s business and is incurred on the instruction of
the employer.

The question often arises though, what will happen if the employee is
away from the office and undertaking business for the employer but has not
received prior consent from the employer to incur the expense in purchasing
a refreshment, or other costs directly linked to the performance of the em-

ployee’s job?  
The draft TLAB now makes provision that if the employee is obliged to be

away from the office on a day trip, the reimbursement of expenses incurred
by the employee in respect of meals and incidental costs in the furtherance
of the employer’s trade should be excluded from taxable income in the hands
of the employee.

Importantly for employers, the relevant employer policies must make provi-
sion for this reimbursement by 1 March 2021 when the legislative changes will
come into effect. Additionally, employers must ensure that the amount reim-
bursed does not exceed the prescribed monetary limits that will be published in
the Government Gazette.

Bursaries
One of the incentives offered to employees is for employers to provide bur-
saries for ongoing studies. If a bursary is granted by a third party to a candi-
date, the amount of the bursary received is exempt from tax in the hands of
the recipient. In the case where an employer grants a bursary, then different
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requirements come into play. Specifically, the employee
has to agree to reimburse the employer should they fail
to complete their studies – other than as a result of
death, ill-heath or injury. Further, the exemption applies
depending on the income earned by the employee and
the quantum of any bursary offered to any relative of
the employee. Currently, an employee cannot earn more
than R600 000 per year for the benefit of the tax ex-
emption to apply.

It is indicated in the draft Explanatory Memorandum
to the draft TLAB that there has been some abuse of the
tax exemption provisions, in that bursary schemes are
developed by an institution other than the employer and
marketed to the employer as a means of providing tax
exempt bursaries to their employees or relatives at no
additional cost to the employer. This is achieved by the
employer paying that portion of the salary sacrificed by
the relevant employee directly to the respective school and is treated as a tax
exempt bursary in the employee’s or relative’s hands.

In order to curb this abuse, it is proposed in the TLAB that:

• the employer should not restrict any bona fide bursary or scholarship
granted by the employer only to the relatives of the employee, but must
introduce an open bursary or scholarship which is available and provided
to members of the general public.

• the requirement that the applicability of the exemption is dependent on
the fact that the employee’s remuneration package is not subject to an
element of salary sacrifice, be reinstated.

• the employer deduction in relation to the bursaries is only afforded if the bur-
sary to the employee’s relative is not subject to an element of salary sacrifice.

The suggested proposals potentially have a far-reaching impact given the
requirement that employers make bursaries available not only to their em-
ployees but also to members of the general public. There is no indication in

the draft legislative provisions what will occur if, for example, an employer is
unable to identify members of the public as recipients of any bursary. There
is no threshold imposed in this regard.  

It also opens the debate as to what the impact will be on public benefit
organisations which have as their object the provision of bursaries and
scholarships. In this instance, the public benefit organisation is estab-
lished with the purpose of serving the general public and it is possible
that the reach of such organisations is wider than the employer con-
cerned.

It seems that the draft legislation has extended beyond the identified tax
concern relating to the use of a salary sacrifice to enable the provision of a
tax exemption and introduced an additional obligation of employers. It will,
therefore, be important for employers to review their policies and procedures
to ensure compliance going forward when the proposals are introduced with
effect from 1 March 2021. •

Napier is a Tax Consultant to Eversheds Sutherland (South Africa).

Napier

It seems that the draft legisla-
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to the use of a salary sacrifice
to enable the provision of a
tax exemption and introduced
an additional obligation of
employers. 

THE INVALID VDP APPLICATION TRAP

G R A E M E  P A L M E R

Voluntary Disclosure Programme (VDP) applications have been a permanent
feature of our law since 1 October 2012. The essence of a VDP application is
that it allows a taxpayer to come clean with the South African Revenue Serv-
ice (SARS) about a tax default. It not only promotes ethical conduct and an
opportunity for taxpayers to regularise their tax affairs, but incentivises them
to make disclosures by being granted certain relief from the consequences.
SARS will not, for example, pursue criminal prosecution for a tax offence aris-
ing from the default. They will also grant the taxpayer relief from understate-
ment and administrative non-compliance penalties. 

However, the mere making of a VDP Application does not guarantee the
taxpayer relief from prosecution or penalties. Such assurance only arises if
the VDP application is valid and an agreement concluded with SARS. Section
229 of the Tax Administration Act (28 of 2011) is peremptory, and states that
SARS must grant the relief in such circumstances.

There are two types of VDP applications contemplated in s226 of the Act.
First, there is an application where the taxpayer has not been given notice of
the commencement of an audit or criminal investigation into their tax affairs.
Second, there is an application where such notice has been given. In both
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cases, for the application to be valid (which is a prerequisite for being granted
relief), the requirements of s227 must be met. These are that the disclosure
must:

• be voluntary;

• involve a default which has not occurred within five years of the disclo-
sure of a similar default by the applicant;

• be full and complete in all material respects;

• involve a behaviour referred to in column 2 of the understatement
penalty percentage table;

• not result in a refund due by SARS; and

• be made in the prescribed form and manner.

Where an audit or criminal investigation has commenced, the disclosure
will only be regarded as voluntary, if a senior SARS official is of the view, hav-
ing regard to the circumstances and ambit of the audit
or investigation, that the default in respect of which the
person has sought relief would not have been detected
during the audit or investigation. In addition to this, the
application must, in the SARS officials’ view, be in the in-
terest of good management of the tax system and the
best use of SARS’ resources. The upshot of this is that it
is invariably more difficult to make a valid VDP applica-
tion after an audit or criminal investigation has com-
menced. 

A VDP application can be brought in respect of any
types of taxes except customs and excise. It requires a
‘default’ by the taxpayer. ‘Default’ has been defined as

the submission of inaccurate or incomplete information to SARS, or the fail-
ure to submit information or the adoption of a tax position, where the submis-
sion, non-submission, or adoption resulted in an understatement.

A dispute over the invalidity of a VDP application recently came before the
Gauteng High Court in Purveyors South Africa Mine Services (Pty) Ltd v The
Commissioner for the South African Revenue Service (Case No. 61689/2019
– 25 August 2020). In this matter the taxpayer imported an aircraft into
South Africa in 2015 which it had used to transport goods and personnel to
other countries in Africa. They were liable for the payment of Import VAT to
SARS in respect of the importation, which they failed to pay. During the latter
part of 2016, the taxpayer manifested reservations about its failure to pay
VAT on import and engaged with representatives of SARS to obtain a view on
its liability for such tax. In doing so, it conveyed to SARS a broad overview of
the facts but no more. Following these engagements, on 1 February 2017 the

taxpayer was advised by SARS that the aircraft should have
been declared in South Africa and VAT paid. Furthermore,
penalties were applicable because of the failure to pay VAT.
About a year later, the taxpayer made a VDP application, which
SARS declined on the basis that the requirements of s227 had
not been met. The taxpayer brought an application to review
and set aside this decision.

It was common cause that there had been a default when
the taxpayer failed to pay the VAT. It was also accepted that no
notice of an audit or an investigation had been given. Accord-
ingly, the crux of the dispute was whether there had been any
disclosure by the taxpayer, and if so, was it voluntary. 

On the question of whether the VDP application was volun-
tary, it was pointed out by SARS that the term “voluntary” is not
defined in the Act, but its ordinary meaning is: “an act in accor-
dance with the exercise of free will”. It was submitted that, if
there is an element of compulsion underpinning a particular

Palmer
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act, it is no longer done voluntarily. A disclosure is not made voluntarily when
an application has been made after the taxpayer has been warned that it
would be liable for penalties and interest owing from the default. SARS fur-
ther submitted that the application was brought by the taxpayer in fear of
being penalised and with a view to avert the consequences.

There had been several emails exchanged between the taxpayer and
SARS in 2017 regarding the default prior to the VDP application being
brought. SARS submitted that there had been no disclosure of information of
which it had been unaware. When the taxpayer made the application, they
were aware that SARS knew of its default. It disclosed nothing new and,
therefore, the application was not valid. The court agreed with SARS that
there can be no disclosure to a person if the other already has knowledge of
what is being disclosed. Without the key requirements of ‘disclosure’ and the

application being ‘voluntary’, the VDP application was invalid and, as a result,
the application to review the SARS decision was dismissed with costs.

It seems that the taxpayer fell into the trap of engaging with SARS on its
VAT default prior to making the VDP application. It is not within SARS’ man-
date to provide informal advice to taxpayers on their liability for tax. As soon
as they engaged with SARS in informal discussions, they alerted them to
the default, placing the validity of any future VDP application in jeopardy.
With hindsight, the better approach would have been, as soon as they had
reservations about their default, to seek the advice of a tax practitioner on
their liability, and thereafter submit their VDP application to SARS without
delay. •

Palmer is a Director of Garlicke & Bousfield.

E-COMMERCE AND VALUE-ADDED TAX

R I Ë T T E  E N G E L S - V A N  Z Y L ,  M A R I S S A  W E S S E L S  A N D  Z A H E E R  M O O S A  

Due to rapid global technological advances, there has been a shift towards e-
commerce and electronic transactions. In an attempt to achieve a connected
enterprise model, the majority of global enterprise businesses have devel-
oped applications to enhance the consumer experience. 

There has, however, always been a specific need to address the practical
implementation and treatment of South African Value-Added Tax (VAT) in the
context of cross-border trade in services, goods and intangible property. This
international requirement has been evaluated by the Organisation for Eco-
nomic Co-operation and Development (OECD) in a report titled ‘Consumption
Tax Aspects of Electronic Commerce – a report from working party no. 9 on
consumption taxes to the Committee on Fiscal Affairs, February 2001’.

The OECD essentially highlighted the following principles:
i) The need to define the principle of taxation and the place of consump-

tion more clearly; and
ii) The identification of collection mechanisms that can support the practi-

cal operation of this principle, with particular emphasis on business-to-
business (B2B) transactions, and the relevant jurisdiction in which the
recipient and consumer has its usual business jurisdiction presence. 

It is no surprise that in this context, the Electronic Services Regulations of
the Value-Added Tax Act No 89 of 1991, as amended from time to time, (the
VAT Act) was recently published. 

The Electronic Services Regulations and the VAT Act
The VAT Act requires South African suppliers of e-commerce services to regis-
ter as VAT vendors where their respective turnover transactions value of tax-
able supplies meets the required compulsory registration threshold of R1
million in any consecutive 12-month period. 

It is important to note that in terms of s1(1) of the VAT Act, a foreign non-

resident supplier of electronic services will be deemed to be an enterprise
(business) in terms of the VAT Act and is required to register as a VAT vendor
if at least two of the following circumstances are present: 

• The recipient of those electronic services is a resident of South Africa; 

• Any payment to that person in respect of such electronic services origi-
nates from a bank registered or authorised in terms of the Banks Act, (94
of 1990); or

• The recipient of the electronic services has a business address, residen-
tial address or postal address in South Africa.

This means that both South African and foreign suppliers of e-commerce
services are required to register as VAT vendors, submit the necessary re-
turns and pay the respective VAT amounts due to the South African Revenue
Service (SARS). 

Examples of electronic services that would be covered by the Electronic
Services Regulations issued in terms of s1(1) of the VAT Act (the Regulations)
include, but are not limited to the following:

• Education services such as internet-based courses and programmes, ex-
cept where explicitly excluded and/or exempt;

• Games and games of chance such as internet-based games, interactive
games and electronic betting or wagering; 

• Information system services; 

• Internet-based auction services;

• Maintenance services in relation to any blog, database, information sys-
tem and website;

• Online shopping portals;

• Web-based broadcasting;

• Access to E-books, films, images, music and software; and

• Access to and/or subscription services relating to inter alia any blog,
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database, information system services, journal, magazine, newspaper,
games and website. 

Furthermore non-residents should also be aware of the provisions of
s54(2B) of the VAT Act, which became effective from 1 April 2019. These pro-
visions provide that where electronic services are supplied by an intermedi-
ary who is acting on behalf of another person who is the principal for the
purposes of that supply, and:
(i) the intermediary is a vendor;
(ii) the principal is not a resident of South Africa and is not a registered ven-

dor; and
(iii) the electronic services are supplied or are to be supplied by the principal

to a person in South Africa,

that supply shall be deemed to be made by the intermediary and not by
that principal. 

From an exclusionary perspective, the Regulations stipulate that, ‘electronic
services’ includes any services supplied by means of an electronic agent, elec-
tronic communication or the internet for any consideration, other than: 
(a) educational services supplied from a place in an export country and

regulated by an educational authority in terms of the laws of that export
country; or 

(b) telecommunications services; or 
(c) services supplied from a place in an export country by a company that is

not a resident of the Republic to a company that is a resident of South
Africa if: 
(i) both those companies form part of the same group of companies;

and 
(ii) the company that is not a resident of South Africa itself supplies

those services exclusively for the purposes of consumption of those
services by the company that is a resident of South Africa.

For the intragroup transaction exclusion contemplated above, it is impor-
tant to note that ‘group of companies’ means two or more companies in
which one company (the ‘controlling group company’) directly or indirectly
holds shares in at least one other company (the ‘controlled group company’),
to the extent that: 
(a) 70% of the equity shares in each controlled group company are directly

held by the controlling group company, one or more other controlled
group companies or any combination thereof; and 

(b) the controlling group company directly holds 70% of the equity shares in
at least one controlled group company.

Due to the scope of the Regulations being extended to ‘any services’ sup-
plied electronically, the inclusion list is by no means an exhaustive list of ex-
amples and there is no distinction between B2B supplies and enterprise
(business) to consumer supplies.

It is arguable whether the SA VAT Act and the Regulations have, in fact,
managed to address the defining principle of taxation of electronic com-
merce and, more specifically, the place of jurisdiction for both the supplier
and consumer, particularly B2B transactions, as highlighted by the OECD in
2001.

It is, however, clear that non-compliance with the VAT Act and thus,
the Tax Administration Act (28 of 2011), as amended from time to time,

is an offence and may result in penalties, interest, a fine and/or 
imprisonment. 

Suppliers of e-commerce should seek advisory assistance in approaching
the application of the Regulations to ensure that the complexities surround-
ing VAT and e-commerce related transactions are adequately addressed in
their respective businesses. •

Engels-Van Zyl is a Director, Corporate Commercial & Tax Advisory, Wessels is

an Associate and Moosa a Candidate Attorney with Lawtons Africa.

Wessels Engels-Van Zyl Moosa
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FATCA AND CRS IN THE SOUTH AFRICAN 
CONTEXT – FOUR COMMON MISCONCEPTIONS

N E I L  M O N T G O M E R Y

Misconception 1: FATCA and CRS only impact large financial insti-
tutions, such as banks
Not true. The impacts of FATCA (Foreign Account Tax Compliance Act) and
CRS (Common Reporting Standard) are pervasive and far reaching. Indi-
viduals in South Africa looking to open an account with a bank, investment
platform or another financial institution have to disclose all the jurisdic-
tions in which they are tax residents to these financial institutions. In a
similar manner, entities that want to open a bank or investment account
need to complete FATCA and CRS self-certification forms in which they con-
firm their classifications under FATCA and CRS and provide additional in-
formation depending on their particular classifications. The board of
directors (or equivalent) of entities are responsible for the accuracy and
completeness of the FATCA and CRS information pro-
vided, and for compliance with these regulations in
general. Fiduciaries should therefore familiarise them-
selves with these regulations and/or appoint third
party service providers to assist them with FATCA and
CRS compliance.

Misconception 2: Financial institutions (FIs) only
have FATCA and CRS obligations if they maintain
accounts for account holders that are tax resi-
dent outside of SA
Not so. All SA entities that have been classified as FIs
under FATCA and CRS must perform due diligence pro-
cedures to identify reportable account holders. The na-
ture and extent of the due diligence required varies
depending on the value of the balance of the account,
whether the account is a new or pre-existing account
and if the account is held by an individual or entity ac-
count holder. Even if none of the account holders are tax resident outside of
SA, the FI is still required to file a nil return. Under FATCA, FIs are also re-
quired to register with the IRS to obtain a global intermediary identification
number (GIIN).

Misconception 3: Tax practitioners managing SARS e-filing profiles
for corporate clients will not have to be involved in the FATCA and
CRS reporting process for Financial Institutions
Not so simple. In SA, FIs need to file a Foreign Tax Information (FTI) return
with the South African Revenue Service (SARS) on or before 31 May of each
year, for the preceding reporting year ending on the last day of February. FIs
with reportable account holders must submit the relevant data via HTTP or

Connect Direct and submit a declaration, known as an FTI02 form, via e-filing
to complete the process. Nil returns can be submitted via e-filing. In order to
file an FTI return, the FTI functionality needs to be activated via the FI’s e-fil-
ing profile. Tax practitioners managing SARS e-filing profiles for FIs must
therefore ensure that they are familiar with the FTI activation and submission
process.

Misconception 4: FATCA and CRS only impact investment 
vehicles, such as funds, and not the entities managing 
these structures
Again, not quite correct. Although the extent of the FATCA and CRS obligations
are generally more onerous at the investment vehicles/funds level, invest-

ment management entities usually also fall within the definition of FIs. Invest-
ment managers that are classified as FIs must comply with the due diligence
and reporting requirements under FATCA and CRS. In certain circumstances,
an investment manager could qualify to be a non-reporting FI under FATCA,
which means it will not have to comply with the US Internal Revenue Service
(IRS) registration, due diligence and reporting obligations pursuant to FATCA.
Investment managers classified as FIs under CRS that do not maintain any
reportable account holders are still required to file a nil FTI return on an an-
nual basis.•

Montgomery is Senior Manager – Corporate Services Compliance, Maitland

(South Africa).

Montgomery 

In certain circumstances, an
investment manager could
qualify to be a non-reporting FI
under FATCA, which means it
will not have to comply with the
US Internal Revenue Service
(IRS) registration, due diligence
and reporting obligations 
pursuant to FATCA. 
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WHEN CAN LOSSES ON SHAREHOLDERS’
LOANS BE CLAIMED AS A TAX DEDUCTION?

E R N E S T  M A Z A N S K Y

It is an inevitable consequence when operating in a distressed economy,
such as in South Africa these days, that shareholders will dispose of compa-
nies for less than they paid for them – whether the companies were formed
by those shareholders or purchased by them. Moreover, it has always been,
and remains, very common to fund private companies in South Africa with
nominal share capital and large shareholders’ loans, often interest-free.
While there are some advantages in having loans rather than share capital,
those advantages are far, far fewer than they used to be (mainly that it is now
far simpler to repay share capital than it was in the past) and, in any event,
business realities demand that these loans are de facto fixed capital.  

Where there is more than one shareholder, typically the loans are ad-
vanced proportional to shareholding, and the shareholders’ agreement will
ensure that this is always the case (or, if not, will compensate the sharehold-
ers who provide additional funding to a greater degree). Despite this, the In-
come Tax Act, 1962 does not recognise the economic substance of the
situation that these loans are, in commercial reality, fixed capital of the com-
pany, commercially no different to share capital in many respects.

In 1991, (what is now) the Supreme Court of Appeal (SCA) decided the
case of Burman v CIR 1991 (1) SA 533(A). In that case, a company was
funded by numerous individuals and for all parties concerned, i.e. the com-
pany itself and each of its shareholders, the investment was a pure specula-
tion in that the company was a township developer, acquiring stands for
development and immediate resale at a profit. Mr Burman held a very small
percentage interest in the company. The venture turned sour and Burman
disposed of his shares and loan at a loss. The SCA refused to allow the loss
on the loan as this was held to be of a capital nature,
and not floating capital or trading stock, even though the
shares were held to be trading stock and the loss
thereon was deductible (though minimal).  Commercially
this seems unreasonable, but that is how the SCA found
the law to be – though two of the five judges in minority
judgments found otherwise and in favour of the taxpayer.

The current legal position
The Burman v CIR case was decided before South Africa
introduced capital gains tax (CGT).  Had we had CGT in
our law at that stage, SARS would have been obliged at
least to allow the loss on the loan as a capital loss. This
might have been small comfort to Mr Burman if he had
no capital gains. The reason is that while trading losses
can shelter both income and capital gains, capital losses
are ring-fenced and may only shelter capital gains.

But not every loss on a shareholder’s loan will necessarily be allowed as a
capital loss which can shelter other capital gains. The reason is that para-
graph 56 of the Eighth Schedule to the Act states that where a creditor dis-
poses of a debt owed by a debtor, and they are “connected persons” as
defined in the Act, then the creditor must disregard any capital loss as a con-
sequence of the disposal. It will be noted that a disposal can arise in a num-
ber of different ways, including where the loan is ceded to another, say in a
sale of shares and claims agreement, or by way of forgiveness or waiver, or
even if, say, the debtor company is liquidated and the loan is written off as a
bad debt. The definition of “connected person” in s1 of the Act is very broad
but, for this purpose, as a rule of thumb, one can assume that if the debtor
and creditor form part of the same group of companies or, in the case of a
shareholders’ loan, the shareholder holds at least 20% of the equity shares
in the debtor company, they will likely be connected persons.

There are, however, exceptions to the prohibition in paragraph 56 of the
Eighth Schedule and, if those exceptions apply, then the creditor will, indeed,
be allowed to claim the capital loss.

The first exception would be if the disposer can show that the acquirer of
the loan will pay income tax or CGT on the same amount as was claimed as a
loss. It will be remembered that, because the loan has been disposed of to a
third party, together with the shares, at a loss, it means that the purchaser
has acquired the loan at a discount to face value. If, under the purchaser’s
guidance, the company is restored to profitability and is in a position to repay
the loan in full, the excess of the amount received (i.e. equal to face value)
over the cost of the loan will be taxable in the purchaser’s hands. If the pur-

Mazansky
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chaser acquired the company as a speculation, then the gain will be subject
to income tax. If it was acquired as a capital asset, then the gain will be sub-
ject to CGT. On the other hand, if the purchaser happens to be, say, a non-res-
ident, then the gains will not be subject to tax in South Africa, in which case
the seller will not be entitled to the loss. 

As I said, however, the disposal might be through, say, a waiver or forgive-
ness – maybe in order to restore the company to solvency – or simply because
the debt is extinguished by reason of the company having been liquidated on
insolvency. In the case of a waiver or forgiveness the possibility of a “debt ben-
efit” arises, either under s19 of the Act, in relation to deductible expenses or
allowances, or under paragraph 12A of the Eighth Schedule, in respect of cap-
ital assets or capital gains.  In the event that the creditor can show that the for-
giveness resulted in a reduction of the tax cost or base cost of an asset, or
gave rise to a reduction of the deductible expenditure or assessed loss of the
debtor, or as a capital gain, under s19 or paragraph 12A, as the case may be,
the creditor will be allowed to claim the capital loss.

In other circumstances the loss will therefore not be able to be claimed.
Thus particularly on insolvency, the extinction of the liability due to insolvency
will not in any way give rise to a fiscal benefit to SARS in the company, as it
will be in liquidation, and thus no loss will be claimable by the creditor.  

Conclusion
The current CGT rules and Burman case share a common theme: in both
cases shareholders’ loans are, in commercial or economic substance and re-
ality, but not legally, fixed and permanent capital, yet losses on disposal
might not easily be able to be claimed. If, on the other hand, the economic
and legal substance had been the same, i.e. if the investment had initially
been solely in the form of share capital, the taxpayer in the Burman case
would have had no difficulty claiming the income tax loss on disposal, and
under today’s CGT rules, a shareholder will have no difficulty in claiming capi-
tal losses on disposal of the shares in the circumstances.  

As I intimated previously, investing in companies with minimal share capi-
tal and large shareholders’ loans is probably a legacy from the past when

loans were useful mechanisms to enable shareholders to extract profits free
of tax without distributing taxable dividends, and to withdraw their capital
easily without the complicated company law rules that applied previously to
reductions of share capital, such as obtaining a court order or the consent of
all creditors. Nowadays, it is no more difficult to have a reduction of share
capital than it is to distribute an ordinary annual dividend, and both objec-
tives, i.e. withdrawing cash generated by profits otherwise than by way of tax-
able dividends, or reducing capital, can be achieved in this manner. The only
remaining advantage of a loan over share capital is that the shareholder, as
a creditor, will rank in competition with other creditors of the company on in-
solvency, whereas, as a shareholder, this is not the case. In practice, how-
ever, if the company is distressed, it is likely that the shareholder has
subordinated or back-ranked the loan, in which case that benefit has fallen
away as well.  

Post script
Despite what I have stated above, there is one tax scenario that I have come
across where a shareholder’s loan is preferable to shares upon a sale at a
loss. When a person sells an asset at a loss to a connected person, the loss
is a so-called “clogged loss” in terms of paragraph 39 of the Eighth Sched-
ule. This loss is “clogged” in the sense that it cannot be set off against any
other capital gain, except a capital gain arising from the sale of another
asset to the same connected person in the same or a later tax year. But this
rule does not apply where paragraph 56 of the Eighth Schedule, as dis-
cussed above, applies. So if the shares and claims are sold at a loss to a
connected person in the circumstances where the acquirer will, say, be sub-
ject to CGT on repayment of the loan, the loss on the loan will be allowed
under paragraph 56 but will not be disallowed as a “clogged loss” under
paragraph 39, and only the loss on the shares will be “clogged”. If there had
been only share capital and no loan capital, the whole loss would have been
“clogged”. •

Mazansky is Head of Tax Practice, Werksmans. 
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INTRODUCTION

What a very different world we now live in. The world of law, steeped
in tradition, with many firms hanging onto the way things have al-
ways been done, has largely found itself to be remarkably and unex-
pectedly flexible. 

So, was it the old style of ‘lawyering’ that made you want to be a
lawyer? Can you envision practising in the new world of law? And for
those already practising – is this still what you see yourself doing for
the long term?

By and large, COVID-19 enforced transition from traditional office
space to home office has been successful. Firms have embraced tech
– because they’ve had to – and have done it well. Practice heads
have learnt to trust their teams to do their jobs – because they are
unable to keep on checking up. Teams have learnt to provide guid-
ance, assistance, support and encouragement via mobiles, emails
and Teams. Many practitioners ‘in charge’ have learnt to respect per-
sonal time, to trust the decision making of their staff and have much
happier colleagues as a result. And, judging from discussions I have
had, things will never be the same again, and have, for the most part,
changed for the better. However, it has to be said that there will al-
ways be those who spoil the party: the helicopter head of firm who
imagines his or her staff are going to take advantage and will be
spending more time relaxing than working; the practitioners who,
while working remotely, have felt an unseen, Gestapo-like presence
at their shoulder, and who consequently, have felt unable to maintain
a distinction between work and home life. 

Of course there have been disadvantages and many challenges to
overcome. It would appear that those firms whose heads of practice
have been the most flexible and understanding, who have managed
to retain or instil a sense of firm culture and who have provided the re-
quired technical training and the necessary equipment for their teams
to do their jobs, have been rewarded with a fantastic work ethic from
their staff.

For younger staff members lockdown has, in fact, provided what
they most value, a work-life balance and seniors who trust them to do
the job on their own terms. But it does come with a downside, how
does one learn those essential leadership and networking skills?  

There have been distinct advantages – no sitting in traffic, saving
on petrol (and saving the environment), getting through work at
times that best suit the individual  – among many others. Says Gail
Schimmel, without prejudice’s sub-editor, ‘I actually think that the
only downside of remote working is that young professionals are
going to suffer by not getting the almost osmosis like training that
you get from being in an office’.

For firms there have been unanticipated challenges – cyber se-
curity, security of confidential documents, data privacy, providing
equipment that enable seamless working, adequate insurance cov-
erage, adequate training and support and how to pick up when prac-
titioners are not coping mentally when everyone is working remotely. 

From surveys conducted by law firms globally, what does appear
to be certain is that remote working, in various guises, is here to stay.

Next October is only 12 months away – what of the past six
months will be retained, what will be discarded and what will remain
of what was normal until March 2020? And, who still wants to be a
lawyer? We will have to wait and see. •

Myrle Vanderstraeten
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UNLOCKING OPPORTUNITIES DURING A 
LOCKDOWN
T H A B A N G  R A T A U  A N D  L O M B U S O  M A S H I N I N I

To Candidate Legal Practitioners (CLPs), whatever happened to the suit you
purchased to be worn to client consultations? Is that pair of comfortable
shoes, set aside for court runs, still tucked under the passenger seat of your
car? To the student, what will you do with the few hundred rand you didn’t
use to purchase your final year law dinner ticket? What will you wear during
your final exams now that your law student council couldn’t arrange a “Class
of 2020” hoodie? 

COVID-19, and the lockdown that followed, have completely flipped what
was expected of your final year on campus and your articles. The elbow bump
replaced handshakes and hugs, and non-verbal communication is limited to
what we read from people’s eyes, frown lines and eyebrows. We’ve also seen
meetings and lectures move from boardrooms and lecture halls to virtual
platforms, admissions as attorneys from courtrooms to Zoom and Microsoft
Teams. However, the determination of lecturers at universities and Principals
in firms to train and develop legal minds hasn’t diminished. A change to the
normal course of business has brought about challenges and opportunities
that we all need to face together – to address and make the most of.

To the current CLPs, on the one hand the normal team structure you’re
used to operating in has been compromised as team members may find it eas-
ier to work individually than to collaborate virtually. The decrease in the num-
ber of instructions you receive, whether due to the adverse economic
conditions the country is under, or being out of sight and out of mind due to the
lockdown, correlates to a decrease in opportunities to be trained and to de-
velop your skills. On the other hand, there is evidence that the lockdown has

resulted in a sharp increase in interaction and collaboration when the virtual
tools are used to the best of their capabilities. As tech-savvy Gen-Zs, who have
grown up in a hyper-digitised world, take the lead in driving the usage of the vir-
tual platforms. Sharing a screen during a virtual meeting allows you to draft
opinions and correspondence, or to receive feedback on work submitted, just
as you would if you were side by side in an office. Training sessions can be
scheduled to include all the necessary attendees, without being limited by

MashininiRatau 

The arrival of COVID-19 has quickly chal-
lenged the status quo in all business sec-
tors. Lawyers, more specifically, have
been forced to adapt quickly. The new dig-
ital era we find ourselves in has been a
catalyst in redefining what a future lawyer
will look like. 
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being in different geographic locations. Managing upwards, as a skill, has al-
ways been required of CLPs. Continue to communicate your capacity to take on
more work and schedule feedback calls. Yes, that will increase your daily
screen time even more, but the value of deepening relationships with col-
leagues and continuing your training is invaluable. There’s also an opportunity
to use the time that would normally be spent in traffic commuting to work. One
could start the work day earlier, and also finish at a decent time to go for an af-
ternoon jog, continue your lockdown body transformation or relax with a book.
Our work life balance is completely out of whack with work and personal life
sharing living space. It has never been more important to seek professional as-
sistance to set up boundaries between work and home life and to help manage
the psychological toll the pandemic is having on us. There’s also an opportunity
for CLPs to save some money usually used at the vending machines at work-
places, or the eateries outside court. Hopefully, with the money saved, a tran-
quil weekend away to unwind and recharge batteries will be affordable.

To the current students, as some universities are offering lessons and as-
sessments via virtual lectures and take home examinations, as opposed to
normal varsity life, the time students spend on campus activities, societies or
residence bodies has completely diminished. Additionally, universities are op-
erating zero-rated websites allowing students to access online libraries and
legal databases at no cost. Students have an opportunity to, with very little
distraction, focus on their studies and deepen their knowledge of the law. It
took time for universities to adjust to the virtual teaching method, but more
and more students report having very full schedules and copious amounts of
work to get through. In recent weeks, recruitment activities have picked up
and applications for articles are being processed and interviews set up. This
quieter period affords students an opportunity to consider their true motiva-
tion to embark on a career in law, search out opportunities in line with their
motivation, build their CVs and collate all the additional documents required

by organisations when considering applications from graduates. Completing
free courses available on LinkedIn Learning, attending seminars offered by
organisations and faculties around the world gives students information to
improve skills and CVs.

With a struggling economy and the possibility of the effects of lockdown
being felt in the coming months and years, securing employment after gradu-
ating continues to be a challenging task. We’ve seen some law firms, as with
many companies, unable to keep their doors open, resulting in fewer oppor-
tunities for students to receive offers for articles. However, all is not lost. This
pandemic has forced us all to think differently about what was conventional
just a few months ago. If vacancies for articles are diminishing, there’s an op-
portunity to sign up for full time Practical Legal Training and a chance to com-
plete your Competency Based Examinations (board exams) prior to joining a
firm – even if that’s later than you had hoped. This can make your application
more attractive as some firms may not be able to commit to two year con-
tracts of articles due to economic challenges faced by all of us. 

We hope that as lockdown restrictions ease and economic activity picks
up, we’ll see more vacancies for CLPs opening up. Completing Practical Voca-
tional Training and board exams prior to joining a firm to complete your arti-
cles is attractive to a prospective employer as your time will be fully
apportioned to the firm and its clients.

We’re “glass half-full” people. The truth that the glass is also half empty
should be acknowledged, but it shouldn’t shrink the hope our trainees and
students have for fulfilling careers in law. •

Ratau is Senior HR Business Partner,

Graduate Programmes and Mashinini HR

Administrator Graduate Programmes. 

ENSafrica.

PRACTICAL SKILLS FOR A JUNIOR LEGAL 
PROFESSIONAL – POST COVID-19
B O I P E L O  M A T H O D L A N A ,  D E V O N  C L A R K E ,  K E L E B O G I L E  S E L E M A  A N D  V A U G H N  R A J A H

So, you want to be a lawyer, but we are living through an unprecedented time
in human history and the legal profession has not been exempt from the up-
heaval. Law firm office life will eventually return, but it will be a different kind
of environment, with industry experts suggesting that the COVID world of
lockdowns and social distancing will necessitate the existence of office space
as a resource, available as needed, rather than a requirement. For an aspir-
ing legal professional, the transition from law school to working life can feel
tumultuous at the best of times and now, more than ever, it will be important
that law students are as equipped as possible with the knowledge and tools
to persevere and flourish in the COVID and post-COVID legal world.

A junior legal professional’s time is divided between administrative and sub-

stantive tasks. When working remotely, the deliverables may remain the same,
but the manner of execution will differ. If working in a litigious practice and
preparing a court bundle for example, one would have to print out all the rele-
vant documentation, compile it in the appropriate manner and deliver by hand.
However, post COVID, court bundles are now prepared electronically and deliv-
ered via email, which has necessitated the need to develop additional Informa-
tion Technology (IT) skills, such as figuring out which software works best to
compile multiple PDFs. Where possible, a junior professional’s investment in
understanding programmes like ADOBE Pro would be advantageous.

New IT skills are also required when performing transactional duties such
as submitting the first draft of agreements and contracts. When performing
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these tasks, the ability to reduce time and save clients costs through, for ex-
ample, contract automation, will provide value to the team, as a wide array of
contracts can be drafted quickly and precisely with the assistance of elec-
tronic prompts and advice. Junior professionals can, therefore, learn basic
‘coding’ on the various automation programmes that are available in their
firm or, alternatively, through self-learning on the available YouTube videos.
This can provide a base to understanding the programmes and the
processes involved in contract automation. As a result, a junior’s approach to
tackling substantive tasks can be greatly improved. 

In these evolving times, communication has remained one of the most
important soft skills that a young professional needs to develop, but the
medium of communication has changed significantly with more emphasis
being placed on electronic communication. For example, when compiling a
merits assessment (an assessment of how you think a client will fair in
legal proceedings, such as a trial), a junior professional will be required to
read the case file and conduct research into case law to identify prece-
dents for the particular situation. At face value, this is a task that may
seem unaffected by working remotely, but the difference is that your asso-
ciate or partner will not be a few metres away should you need advice. A
proactive approach to seeking guidance by capitalising on electronic
means of communication, such as Zoom or Microsoft Teams, will therefore
be important.

Although the pandemic has been a difficult time for many people, it has
also led to additional opportunities for junior professionals to develop their
soft skills and build their online profile. For example, law conventions and
Law Society events are now available online. These were previously inaccessi-
ble due to either cost or the physical location of the event. Junior profession-
als are encouraged to attend these law-related learning sessions in order to
develop additional skills, such as a better understanding of business opera-
tions, advanced research skills, and maintaining mental wellbeing. They are
also great for networking purposes and will enable junior professionals to be-
come multifaceted legal professionals. 

The impact of lockdown has coerced us to take a step back from the norms
of the present and reimagine the future. A junior or aspiring professional who is
wading into legal work, in an uncertain recomposed society, should be aware
that there are opportunities not usually available in the pre-COVID legal world.
Ultimately, the frantic realities of a world in lockdown should not distract from
achieving one’s ambitions of joining the profession, but should be used as an
opportunity to develop the right skill set to be a value-adding lawyer in a post-
COVID legal profession.•

Mathodlana is Graduate Programme Manager,

Clarke, Selema and Rajah are Candidate 

Attorneys with Cliffe Dekker Hofmeyr.

RajahMathodlana Clarke Selema 
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SO YOU WANT TO BE A LAWYER?
S A L LY  H U T TO N ,  N O Z I P H O  M N G O M E Z U L U ,  R I YA A D  C R U Y WA G E N ,  N U R I E  J A P P I E  A N D  P H I N D I L E  H L A B A N G A N E

“It is the trade of lawyers to question everything, yield nothing, and to talk by
the hour,” according to Thomas Jefferson, a lawyer who drafted the American
Declaration of Independence, and became the third was a president of the US.

If that sounds like you, consider a career in law. Law covers everything
from state prosecutors to criminal lawyers, commercial lawyers, advocates,
magistrates and judges. This article focuses on commercial law for lawyers,
in which there is a range of specialties.

“When I was in high school, I wanted to help less fortunate people or be-
come a politician, and I thought studying law would be the way to do it,” says
Nozipho Mngomezulu, a partner at Webber Wentzel. “I’ve stayed in law be-
cause of that original purpose. Without the rule of law and the application of
legal principles, society does not work properly.

“You don’t have to be a criminal lawyer to help society. Commercial law
can also make a difference, but in a less obvious way. For example, I work on
issues such as universal access to data, or assisting the media to get access
to information of public interest. Our firm has worked on important matters

like helping to draft the
COVID-19 regulations.”

Upside and downside
Like any career, law has
good and bad times. The
upside, everyone agrees, is
intellectual stimulation and
motivation.

“If you like problem-solv-
ing, you will love the job,”
says Webber Wentzel part-
ner Riyaad Cruywagen. “You
are learning all the time and
working on complex issues,
which require you to seek
creative solutions. You work
very closely in a team on big
transactions, which can be
stressful, but you form a
deep bond with each other.”

Webber Wentzel manag-
ing partner, Sally Hutton,
says mergers and acquisi-
tions (M&A) is a very popu-
lar area of speciality. “It
exposes you to all kinds of
businesses, in various sec-

tors, and is also multi-disci-
plinary. You need to work
with specialists across a
range of practices to deliver
a transaction.”

Nozipho says the upside
is that you are dealing with
vitally important matters.
“Almost every time I watch
the news I see mention of a
topical issue in which we, as
a firm, are involved.”

The downside, all agree,
is the long hours. “Plenty of
times I have left the office at
6am to go home and shower
and come back again,”
Nozipho says. “But it is bear-
able because I am doing
work that I am passionate
about.”

“It takes a lot of time to
become good at what you
do, which means you have
to sacrifice time with friends
and loved ones,” says
Riyaad. 

Do I have the personal
qualities to be a lawyer?
“You need perseverance
and determination,” says
Riyaad. “What you learn at
university is high-level – re-
search skills, critical analy-
sis of problems. But even if
you have done very well aca-
demically, you’ll have a lot to
learn once you start work.”

Sally adds that lawyers
need strong interpersonal
skills, because teamwork
and collaboration are key. “Your success depends largely on your ability to
build lasting relationships with clients and colleagues.”

Cruywagen 

Jappie

Hlabangane

Hutton 

Mngomezulu



OCTOBER 2019So you want to be a lawyer? STUDENT FEATURE6

Nurie Jappie, Webber Wentzel’s legal project manager, agrees. “You
should be able to draw on the skills within the firm to deliver the best service
to clients. You don’t have to do everything yourself.”

Nurie also lists agility and a willingness to think outside the norm, so that
you have the ability to find different ways of delivering services to clients. 

“You need fearlessness – you should not be afraid to venture into the un-
known, so you can continuously evolve and provide clients with a service that
aligns to their ever-changing business needs.”

What qualifications do I need?
Phindile Hlabangane, Webber Wentzel’s graduate recruitment manager, says
the minimum qualification needed for a lawyer is a Bachelor of Law, which is
either a four-year undergraduate degree or a two/three-year postgraduate de-
gree. Your undergraduate degree can be in any discipline, but certain sub-
jects may help your long-term legal career.

“Academic excellence is important, but we also look for applicants who
might have done voluntary work or participated in sports, so they have a bal-
ance between academic and extra-curricular achievement,” says Phindile.

Once you have graduated, you must complete articles to become an attor-
ney. You must also complete the practical legal training and pass four admis-
sion exams (loosely called the Board exam). 

Law ticks all the boxes if you’re looking for a career that is challenging, in-
volves teamwork and can help to change society for the better. As with any
profession, your sense of personal fulfilment will depend on hard work and
dedication. •

Hutton is Managing Partner, Cruywagen

and Mngomezulu are Partners, Jappie is

Legal Project Manager and Hlabangane

is Graduate Recruitment Manager.

SO YOU WANT TO BE A LAWYER IN AFRICA?
B R I A N  K A L U L E ,  B WA LYA  C H I L U F YA - M U S O N D A ,  J AV E D  N I A M U T,  U M AY M A H  S A L A S A - K H A N  A N D  V R U T I  S H A H

‘You can’t put an old head on young shoulders,’ they say.’ Experience is the
best teacher,’ they say. Nevertheless, there’s a great deal of value in learning
through the experiences of others. 

Thanks to the following people for sharing their insights to help those
starting out in the legal field: Brian Kalule, Partner, Bowmans Uganda;
Bwalya Chilufya-Musonda, Partner, Bowmans Zambia; Javed Niamut, Senior
Associate, Bowmans Mauritius; Umaymah Salasa-Khan, Partner, Bowmans
South Africa and Vruti Shah, Partner, Bowmans Kenya.

1. Why did you decide to become a lawyer? 
Brian: When I was in high school, I started thinking about my future seriously.
Of course, like all my friends, I wanted to be successful. Money? This was the
goal everybody aspired to. But deep down, I was searching for more. Then
around the time we were to apply for courses at University, I watched a movie
called Brown v Board of Education where segregation in schools was chal-
lenged in the Supreme Court of the United States. Sidney Poitier’s perform-
ance as the lead lawyer won me over. I was convinced that lawyering was one
way of leaving a mark on the world and winning too. 

Bwalya: Growing up, I watched a movie called ‘Desperate Justice’ (aka A
Mother’s Revenge), a gripping story of a mother’s fight for justice. In the movie, a
girl is beaten and raped by a school janitor, but he doesn’t go to prison because
there is no proof. The girl’s mother then shoots the janitor. This movie got me in-
terested in the law and in the role that justice plays in society. I learnt that if jus-
tice was not done, people would take the law into their own hands. It was then
that I made the decision to be a part of the system that delivers justice for all.

Javed: The main reason that I decided to become a lawyer is the diverse
career prospects and practice areas. 

Umaymah: After graduating with an undergraduate degree in Sociology

and Law from the University
of Cape Town, I decided to
complete my LLB, to provide
me with a set of readily
transferable skills which
could be beneficial to a
wide range of career paths.
While completing my LLB, I
appreciated the fact that
lawyers are in a unique po-
sition to assist both individ-
uals and organisations with
their legal issues while still
furthering the public good,
and this led to my decision
to become a lawyer. 

Vruti: I don’t think I set
out to pick law as a career.
My passion has always
been economics and busi-
ness management. How-
ever, somewhere along the
way, I saw the connection
between law and business,
and I was sold on the idea
of being a lawyer. I was at-
tracted to pursue a career
primarily because of the co-

Kalule

Chilufya-Musonda
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relationship between using
logic and principles to solve
problems.

2. Is the reality of prac-
tising law any different
from what you expected
when starting out? 
Brian: Yes. When I was start-
ing out, it was okay and nec-
essary to be a generalist.
But the days for this kind of
lawyer are increasingly num-
bered. Transactions are be-
coming more sophisticated
and therefore require spe-
cialist expertise. If you want
to become an expert with
highly valued skills, you
need to master that one
focus area. 

Bwalya: Yes, I had
started out as a litigator and
I am now a corporate lawyer.
In Zambia, litigation is con-
sidered to be the practise of
law and most lawyers are liti-
gation lawyers. I loved litiga-
tion and I was very good at
it, but when I was introduced
to corporate law, I found it to
be so challenging and excit-
ing that I forgot all about liti-
gation. Well, mostly. 

Javed: When I started
out, I expected that cross-
border transactions would
be led by Mauritian lawyers,
but the reality is that most of
the cross-border transac-
tions are led by foreign
lawyers and we are asked to

assist from a Mauritian law compliance perspective.  
Umaymah: I quickly learnt, as a practising attorney, that advising on the law

in isolation was not helpful to clients. In practice, it is equally important to con-
sider and advise on the context within which the advice is given and the practi-
cal consequences or risks which the client may face when following the advice.   

Vruti: Surprisingly, the answer is no. However, the reason is that I took on
internships from very early days. This meant that I was exposed to how law is

practiced in Kenya before I even started studying. Had my experience been
different, my answer may have been very different. 

3. What do you think it takes to be a successful lawyer? 
Brian: I am a fan of the legendary late Wall Street lawyer Joe Flom. He used to say
that “the client never wants to be told he can’t do what he wants to do; he wants
to be told how to do it, and it is the lawyers’ business to tell him how”. This is very
hard for most lawyers. It goes against our very being. Lawyers are, by training,
backward looking. What happened before dictates what is okay going forward.
This makes us highly risk averse. Successful lawyers tend to change this.  

Bwalya: It’s a mix of things. You must be passionate about the law and you
need to give it your very best. You must have a good character for clients to trust
you as an adviser. Be authentic; people can always tell when you are pretending
and, most of all, be courageous.

Javed: I think that to be successful, a lawyer must be solution-oriented. He
must not limit himself to being logical and analytical but must think outside
the box and display creativity in arriving at a workable solution for all parties
involved. 

Umaymah: A successful lawyer must be able to communicate effectively,
think critically and have strong analytical skills. I also think that lawyers need
to have good interpersonal skills as, ultimately, we work with clients daily and
it is important to connect and forge meaningful relationships with our clients,
both personally and professionally.

Vruti: Successful lawyers need to have passion for what they are doing and re-
ally be open to learning and growing each day. The practise of law is all about inno-
vation, creative and substantive thinking. With the world changing so rapidly, being
agile and having the ability to learn and unlearn is crucial to being a successful
lawyer and to remaining a successful lawyer.

4. What would you do differently if you could go back in time?  
Brian: Looking at my career generally, I would not have done it differently. In
fact, I would do it all over again. It has been, and still is, a challenge. There is
something new every day for me. The ups and downs, the adrenaline, the ela-
tion of winning, the method to the madness, the chaos, the search for creative
solutions. All that make it so wonderful and you cannot get bored doing that.   

Bwalya: I wish corporate and commercial law were taught differently so
that I could have known at a much earlier stage that I wanted to be a corpo-
rate lawyer. Of course, there’s no such thing as lost experience as my litigation
expertise became an advantage in corporate law, particularly in negotiations.

Javed: I would devote most of my spare time to learning and self-develop-
ment. 

Umaymah: I would have put less pressure on myself as junior attorney
and focused less on “ticking the box”. A key lesson I have learnt is that every-
one is walking their own journeys and should follow their own paths to reach
their goals in their own time.    

Vruti: I think I would be more purposeful about my journey. Some of my ex-
periences and exposure have been by matter of course. However, had I been
more purposeful, I would have tried to garner certain skills, exposed myself to
different settings much earlier in my career. 

Niamut

Salasa-Khan 

Shah
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5. Any advice for a younger lawyer starting out?
Brian: The most important thing is to develop competence. There are no
shortcuts. You have to be good at what you are doing. Always improving. This
is a never-ending endeavour. The law changes. The aspirations of clients
change. And so should lawyers if they want to stay relevant. Nothing has
served me better in my life than continuous learning. So, dig deeply. Question
underlying assumptions. Consider different and contrarian perspectives. Un-
derstand how conclusions were derived. A Google search does not suffice,
nor does a superficial survey of a few friends. 

Bwalya: There are many lawyers and the industry has become competi-
tive. In order to stand out, you must be the best, all the while being passion-
ate about the law and doing what is right. And don’t forget that there’s
nothing better than a lawyer who is also likeable, so be of good character.

Javed: Having the right attitude is fundamental. A younger lawyer must lis-
ten assiduously, take notes and ask questions to ensure that they get instruc-
tions right. They must be detail-oriented and forget the mentality that a lawyer

is always right. The first five years on the job is a learning experience and a
younger lawyer must make the most of it. They must be on top of all relevant
legal developments and case law. 

Umaymah: I would advise younger lawyers to follow their passion and be
comfortable with who they are. Do not be afraid to speak up and take risks as
long as this is done professionally. Remember to walk your own path and create
your own journey and never forget that looking after yourself and your mental
health is equally as important as your career. I would also advise younger
lawyers to be courteous in their interactions with opposing attorneys and other
colleagues and to bear in mind that you can fight hard but fair at the same time.   

Vruti: Be clear on your objectives for your career. Be passionate and be
open minded. Embrace the challenges and the rollercoaster ride.•

Chilufya-Musonda is a Partner, Bowmans Zambia; Kalule is a Partner, Kam-

pala, Uganda; Niamut is a Senior Associate, Bowmans Mauritius; Salasa-Khan

is a Partner, Bowmans South Africa and Shah a Partner, Bowmans Kenya.

THE CAREER THAT CHOSE ME
K E R R I  W I L S O N

Over the years I have been asked many questions about
my career path, but the two that resonate with me are,
“Why did you become a lawyer?” and “What kind of law
firm should I work for?”

Strangely enough, law was never a career I thought I
would embark on while I was growing up. I wanted to be
a journalist, a doctor, a teacher but never a lawyer. Some
might say the career I ended up pursuing has elements
of journalism in that I draft pleadings and agreements;
medical, in that I like to believe lawyers help people; and
teaching, in that we educate the masses on what is right
and wrong.

Although it may not have been my chosen career, it
was the career that chose me.

My candidate attorney years were spent at an incredi-
ble East Rand-based boutique law firm, where I discov-
ered that no matter how many hours you crammed in
before an exam, you would never truly be prepared for your first court appear-
ance before a magistrate, nor would you be prepared for your first attempt at
convincing an investigating officer to grant your client bail at 2am on a Satur-
day morning. I spent many a night questioning my choice of career, but with
the guidance of one of the greatest mentors, I pushed through and quickly dis-
covered that I enjoyed the rush of it all and that giving up was not an option.

Unlike my candidate attorney years, my associate years were spent at one
of South Africa’s “Big Five” law firms, where the candidate attorneys were not
summoned to police stations at midnight, or sent to move Rule 60 applica-

tions in magistrates’ courts in places you never knew existed. However, the
training received was of the highest standard and we were exposed to incredi-
ble clients and mentors alike. Having had my grounding in a smaller firm, I re-
alised soon enough that the training I had gained during my candidate
attorney years had given me the confidence I needed to make my own per-
sonal mark in a prestigious law firm and, after several years, all the hard work
paid off and I was promoted to partner.

Two years ago, I left my office on the sixth floor and joined a boutique firm
as head of litigation. Why, you may ask? Well, this is not a simple question to
answer. Perhaps I wanted to pursue my career on my own, without the com-

Wilson

There are various advan-
tages to working for a bou-
tique firm and these include,
amongst other things, the
ability to adapt to change far
more rapidly than any other
firm. 
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forts of a “Big Five” law firm. Perhaps it was the excite-
ment of helping the firm grow. Perhaps I just felt like a
change. No matter the reason, it is the experience that
counts.

Having had the benefit of working for both smaller law
firms and bigger ones, I have experienced the highs and lows of
both and, truth be told, I wouldn’t be able to choose
a favourite. 

My experience with boutique firms has
always been extremely positive. You have
the flexibility to get into your own personal
groove, whereas with a big firm, you need
to be able to work within an established
culture. Client satisfaction is of utmost
importance, regardless of the size of the
firm, and I have learnt that if you are an
exceptional lawyer who understands
your clients’ needs, you will develop
your practice tenfold. Trust me, I have
tried to avoid the billable hour for most of the last
decade, but it is part of the system. A strong client
base is not, and you need to work at it every single day.

There are various advantages to working for a boutique firm and these in-
clude, amongst other things, the ability to adapt to change far more rapidly than
any other firm. This ability will ensure that boutique firms stand out from the

crowd, especially in times of crisis such as the current coronavirus pan-
demic. 

Bigger law firms have the benefit of history and being able
to rely on a myriad resources. With the benefit of having larger
team structures, these firms can respond quickly to clients’ needs.

Boutique firms are, on the other hand, able to afford clients a more per-
sonal approach.

At the end of the day, it is not the
size of the firm or the matter at

hand, but the relationships
made that ensure a long and

fruitful legal career. 2020 has
given the legal fraternity a chance to

gain perspective and to breathe new
life into an exciting profession. I am
extremely excited to see what the
future holds. As for me, I am em-

barking on a new adventure and will
be joining the ranks of the UK legal system as we

venture across the ocean. I have no doubt that the
valuable time spent as a South African lawyer will assist

me in finding the answers to my very own questions. Cheers to you, South
Africa, and to all your incredible lawyers! •

Wilson is a Partner with Falcon & Hume.

THE PUPILLAGE CARD
C H R I S T I A N  O P P E R M A N  

Pupillage is a year of intense legal training, intended to equip aspiring advo-
cates with a plethora of skills, tools and knowledge necessary to survive not
only a lifetime of adversary in the legal arena, but also the ability to dispense
truth and justice in the best interests of your client and as a career profes-
sional. The programme consists of a mix of practical and theoretical training,
comprising nine subjects focused primarily on civil trials, motion procedures,
criminal law, ethics and legal writing. However, the real value of pupillage lies
not in academic textbooks but in the invaluable role of advocacy mentors,
those battle-hardened warriors who teach and preach pupillage and also
epitomise moral fortitude, forensic aptitude and legal awareness as the key
ingredients necessary to become an advocate. I wish to share my experi-
ences in this article for those considering a career at the Bar.

As my final year of LLB studies approached, I was faced with the inevitable
crossroads – the choice of career path: do I register for articles and pursue a
relatively safe path as an attorney, or do I plunge head first into the deep,
dark, murky waters of uncertainty as an advocate. Both options had their
own unique challenges and risk. I eventually chose the path of advocacy. 

The application process for pupillage is a daunting one. It requires a well
thought through application setting out your academic qualifications and
work experience, including motivating yourself as an ideal candidate for pupil-
lage. If successful, candidates are invited to attend an interview where a
panel of menacing guardians bombard candidates (interrogate is perhaps a
better description!) with a barrage of personal and career questions including
why you, and not any one of the hundreds of other applicants, ought to be se-
lected for pupillage. Once through the meat grinder, there is the excruciating
wait for a response. After what felt like eons, but in actual fact was only a
month, the best news of your life arrives via email: pupillage 2020 beckons! 

I registered for pupillage in Pretoria, in terms of the new provisions of the
Legal Practitioner’s Act (28 of 2014), whereafter I attained the status of what
is now known as a ‘contract pupil’. Essentially, all persons who graduated
after 1 November 2018 are required to enter into a contract for practical vo-
cational training for a period of one year with the Legal Practice Council,
under the supervision of a mentor. A contract pupil can only bring an applica-
tion to be admitted as an advocate after the expiry date of the contract, and
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after passing all the exams and prescribed coursework.
I was assigned a mentor who is a practising advocate of six years stand-

ing. Being paired with a good mentor is the most important step for a suc-
cessful pupillage. It is important to remember that mentors are extremely
busy practitioners who are not remunerated for the time spent training
pupils. This naturally comes with its own challenges as some mentors are ex-
tremely busy, or are engaged in long protracted trials with little or no motion
court work; or have specialised practices which have no practical learning for
pupils. For this reason, pupils are encouraged to ‘farm’ themselves out to as
many advocates as possible during the year to obtain a wide and diverse ex-
posure to as much litigation, drafting, consultation, and court craft as possi-
ble. Farming oneself out has a further benefit – the cultivation of a network
of professional contacts which will undoubtedly come in very handy after
pupillage, when you are ready to commence practise. By farming out and
being involved in matters with various members, you have exposure to nu-
merous opposed matters between formidable counsel. 

A major component of the pupillage programme comprises of court atten-
dance. It is advisable to read the papers and court documents well in advance
to gain practical insight into not only the application of the law, but also the nav-
igation of court rules and practice directives. This is immensely important as
court procedure is riddled with nuances (and traps) not taught in text books,
which can easily scuttle a successful case if not properly managed. Attending
court with your mentor ensures real time exposure to live cases, including expo-
sure to the requirements for enrolling court cases on the roll, which includes
opposed and unopposed rolls, summary judgment rolls, rescission rolls, excep-
tions, trial rolls, urgent court rolls, RAF, divorce rolls and the like. 

Lockdown in 2020 has been extremely challenging, however, the ‘new
normal’ has brought an abundance of opportunities for pupils. The transition
from attending court and client consultations to a world of videoconferencing
via Zoom and MS Teams has been surprisingly seamless and efficient. The
benefit of using modern day technology in an age-old profession has had a
profound effect on practice. Gone are the days of large dusty law libraries

and travel to and from chambers and courtrooms. The
modern advocate is now a digital wizard armed with a
laptop who can access terabytes of legal references at
the click of a button, and draft pleadings at lightning
speed using an electronic brief. 

That said, books still play a vital role for pupils. All
pupils ought to be equipped with a copy of Erasmus’
Commentary on the Uniform Rules of Court, Morris, Joffe
and Amlers, as the essential starter kit of all new practi-
tioners. Although these books are extremely expensive, it
is not necessary to spend thousands of rands to acquire
them. The Bar provides pupils with extracts from these
books and there are many copies available in the Bar li-
brary, as well as second-hand copies for sale online.

Another big challenge is the prescribed drafting list!
This is a cumbersome and time-consuming chore, espe-
cially hard for post-graduates with limited legal experi-

ence. Drafting is a major component of practice and pupils must quickly skill
themselves in the fine art of legal writing. Fortunately, advocacy is a collegial
profession and most advocates have an open-door to assist pupils in need of
advice. This not only ensures that pupils solidify a strong network amongst
peers, but also facilitates valuable lessons from practising members who pro-
vide you with a wealth of knowledge to which many don’t have access. 

I have found that the biggest challenge of pupillage is undoubtedly pass-
ing the dreaded examinations. This is truly one of the most daunting chal-
lenges as it extends far beyond academic study – it is a challenge of wit,
perseverance and mental tenacity. Pupils are knee-deep in the trenches,
faced with a barrage of relentless assignments, workshops and court; not to
mention attending classes after hours. It can be overwhelming; even crush-
ing at times. However, one must find a way to move forward and through the
challenges. The final step of pupillage culminates with two sets of examina-
tion – mock exams and final exams, in July and August respectively. The
mock exams are usually based on previous exam papers as a precursor to
the main final exams. The workload and complexity of rules and legal princi-
ples are vast, and pupils are advised to tackle the programme with a method-
ical study plan, commencing many months in advance. It remains a
nerve-racking experience no matter how well one prepares for it. 

All things considered, the thought of examinations, coupled with results
and success after pupillage is chilling. The two key lessons are: one’s focus
must be on passing the exams and securing chambers for the following year.
The latter objective is by far the most important goal. Pupils are competing
with hundreds of other candidates, all vying for a limited number of cham-
bers and it is better to commence sooner rather than later. Your resumé is
not the only factor when applying for chambers. Months of networking and in-
troducing yourself to other members are critical. Pupils are advised to net-
work from day one, and to grow that network as the year progresses.

Although pupillage is structured as a year-long programme, the financial
burden extends far beyond 12 months, and candidates are well-advised to
budget for a period of anywhere between 15 to 18 months as an indication

Opperman 

The application process for
pupillage is a daunting one. 
It requires a well thought
through application setting
out your academic qualifica-
tions and work experience,
including motivating yourself
as an ideal candidate for
pupillage. 
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of when to expect a reliable income. This is because once pupillage is com-
pleted, practitioners must then secure chambers, furnish and equip their
rooms, pay group fees and personal expenses, commence practice, obtain
briefs and, thereafter, await payment from attorneys which usually takes be-
tween 60 to 90 days from the month of your first invoice. Make no mistake –
embarking on this path is financially draining and one must be financially
prepared for the long haul. Adequate financial support structures are vital!  

Pupillage is a stepping stone in the calling to advocacy. For all its chal-
lenges, pupillage remains a magical year filled with immense adventure,
steep learning curves and new paradigms that require a fearless heart and a
courageous soul. •

Opperman has been invited to join Maisels Group of Advocates in Johannesburg.

(He is available to advise future pupils at christianopperman@outlook.com)

LAWYERS – NOT SO MUCH TWO-FACED 
AS MANY-FACED
A I D E E N  R O S S

The Initiate
When asked to talk about my experience in the legal profession, I am never
sure what to say. Legalese best expresses the source of my difficulty – “con-
text is all-important”. Each person’s experience of the legal profession will dif-
fer markedly, depending on certain factors – area of practice, firm, seniors,
colleagues and, most importantly, personality. 

In typical lawyer fashion, I preface this article with a rider: my comments
are based on my experience of my environment. 

When responding to queries around my profession, I usually respond with a
litany of negative comments; it’s stressful, hard work, long hours, my social life is
largely powered by Eskom… and I usually conclude, “I love my job”. This perplexes
people who may not understand that those factors that make the practise of law
seem uninviting are what make it worthwhile. It is stressful because it is impor-
tant; it is hard work because it is mentally stimulating; and there are long hours
because of the nature and quantity of work that can often come my way. 

There are also unique challenges that are experienced by a young lawyer.
So much of your focus as a student and later, a candidate attorney, is di-
rected at the end result: admission. Little thought is directed to what hap-
pens after that.  

Admission represents a coming of age, but just like the successful initi-
ates of the licensing centres, you learn that a license doesn’t make a driver.
Learning to practise law is a journey punctuated by speed humps, potholes,
roadworks, slow-moving trucks and hidden speed cameras. 

In the crash-course of being a first-year associate in the year of COVID-19,
I have had the opportunity to learn some of what it means to be a lawyer (or,
as we now say, “legal practitioner, practising as an attorney”).  

The Shepherd
‘As the lawyer awoke from surgery, he asked, “Why are all the blinds drawn?”
The nurse answered, “There’s a fire across the street, and we didn’t want you
to think you had died.”‘

As an attorney, the law is your craft and you are married to its principles.
Often, this will put you at odds with clients who do not understand your ob-
session for dotting the i’s and crossing the t’s (“Why must I initial every page

of this 200-page document?”), and sometimes don’t appreciate advice that
doesn’t accord with their views. One of the most difficult tasks is to steer
clients towards a path that is both useful to them, and in line with their legal
obligations. Sometimes this seems like herding cats, but, contrary to popular
opinion, a lawyer’s first duty is to the court and to her integrity. 

The Objective third party
‘I showed the damaged remains of my luggage to my solicitor and said, “I
want to sue the airline”. “You haven’t got much of a case”, he replied.’ 

That said, it is often difficult to maintain your objectivity. Particularly as a
young and passionate attorney, eager to prove yourself, you are prone to in-
vesting your heart and soul into matters. When a matter does not progress as
anticipated, disappointment ensues. Not only is this a waste of energy, but it
also makes you less useful to your client. Often, the greatest value of an at-
torney is not skills, or knowledge; it is the advice that comes from an objec-
tive, impartial third party. A person who cares about the outcome of a matter
as much as the client cannot render such advice. 
The Bearer of bad news
‘Q: What’s the difference between a good lawyer and a bad lawyer?

A: A bad lawyer makes your case drag on for years. A good lawyer makes it
last even longer.’

The adage, ‘the law is an ass’ is an example of a cliché that emerged quite
simply because it is true. The law will let you down. You will have to explain to a
disappointed and frustrated client that despite your best efforts, in certain cir-
cumstances, the law offers no help. Even where the law provides a remedy,
congested trial rolls and the peculiarities of running a trial in an adversarial
system mean that no results are guaranteed – and certainly no results are
guaranteed quickly. This can make you feel powerless, but your duty is to do
the best that you can in the circumstances and to manage your client’s expec-
tations in what can often be an arduous and unpredictable journey. 

The Counsellor
‘Lawyers are like rhinos: thick skinned, short-sighted, and always ready to
charge.’ 
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It is often in this context that you learn to play an-
other role – that of a sounding board, problem solver
and counsellor. Often, clients’ problems are exacer-
bated by marching off to court. In these circumstances,
clients need practical advice or a different perspective
on a problem. Sometimes clients are just frustrated
and need a sympathetic ear on a Saturday morning.
After ending these calls, you may wonder if you have in-
advertently (and possibly ineptly) branched off into psy-
chology. 

The Bearer of olive branches 
‘Q: Why are lawyers like nuclear weapons?

A: If one side has one, the other side has to get one.
Once launched, they cannot be recalled. When they
land, they ruin everything forever.’

Helped along by tele-
vision and lawyer jokes,
we are often thought of
as an adversarial lot. In
my humble experience,
I have found that a
good relationship with
an opponent and a
calm, open-minded dis-
position can achieve a
settlement that repre-
sents a better outcome
than would be achieved
by the bullish pursuit of
your client’s instruc-
tions. Sometimes, the
best that a lawyer can do
for his client is to avoid or
diffuse conflict.  

The Effective commu-
nicator
‘Q: What do you get
when you cross the
Godfather with a
lawyer?

A: An offer you can’t understand’
One of the greatest challenges for me has been learning to shake off the

legalese. Honing a sophisticated writing style seems terribly important during
your studies, and you learn to improve upon this during articles. But what is
more important than Shakespearian advice is conveying meaning to clients.
If you learn to write simply and clearly, this can be achieved. 

There is another level to this: understanding the client. Some clients will

appreciate a seven-page advice with references to case law from 1912 and
some will not, preferring to have the answer produced overnight and pre-

sented as a single paragraph, addressing “yes” or “no” and “what
now”. Part of our job is figuring out which client we represent and
when. 

Whatever your experience during articles, the
change of email signature from “Candidate Attor-
ney” to “Associate” does not automatically spark
brilliance. You are not suddenly immunised
against making mistakes, but you are suddenly

more accountable for those mistakes – to your sen-
iors, clients and yourself.  

If you have come out of articles rela-
tively unscathed and are prepar-
ing for practice as an attorney,
much of what is addressed here
will come as no surprise. For
those still on the journey, bear in
mind that your experience will
depend on a number of factors,
but can be improved and en-
riched by your approach.   

Embarking on this journey, I
took the long way around and reached a

number of dead ends. The destination that I
reached was probably not the one anticipated, but I am happy to be on this
road. I have learnt so much about various industries and businesses and ex-
perienced different areas of law. More importantly, I have been challenged,
and in so doing, have learnt a lot about myself and grown immensely. This is
a satisfying and rewarding journey, for those who take it and indulge in it. •

Ross is an Associate with Cox Yeats.

Ross

There are also unique chal-
lenges that are experienced
by a young lawyer. So much
of your focus as a student
and later, a candidate attor-
ney, is directed at the end re-
sult: admission. Little
thought is directed to what
happens after that.  





OCTOBER 2019So you want to be a lawyer? STUDENT FEATURE14

CHANGE WITH THE TIMES OR RISK BEING
LEFT BEHIND
N O M O N D E  M A C O Z O M A

The legal profession is one of the few professions that are still steeped in
tradition. In South Africa, this profession offers vast career possibilities and
opportunities to the individual with an interest in the field of law. Due to its
nature, it makes little to no room for disruption… well, until now, the year
2020. The year 2020  (dubbed “twenty-plenty”) was
the year everyone was waiting for with bated breath…
and, to our surprise, it became the year of disruption. 

So now, instead of asking if you want to be a lawyer
in the traditional sense, I think it’s more appropriate to
pose this question… so you want to be a 2.0 lawyer?
What is a 2.0 lawyer, you may ask? The Fourth Indus-
trial Revolution, characterised by digital technologies,
has expedited the need for the 2.0 lawyer, commonly
referred to as the “T-Shaped Lawyer”. The T-Shaped
lawyer can be defined as “a legal professional who has
deep expertise in one discipline (represented by the
vertical bar of the T), fused with skills and knowledge
from other areas that facilitate collaboration with spe-
cialists from different practices (represented by the
horizontal bar of the T)”. This other field of knowledge
could range from technology, business, and analytics to
human resources, politics, and more.

The arrival of COVID-19 has quickly challenged the status quo in all busi-
ness sectors. Lawyers, more specifically, have been forced to adapt quickly.
The new digital era we find ourselves in has been a catalyst for redefining
what a future lawyer will look like. Never before has legal practice relied so
heavily on technology to produce quality deliverables through virtual plat-
forms, whether it be client consultations or court appearances.

However, before we get into the horizontal bar of the T-Shaped lawyer,
attention must be given to the traditional aspects of the vertical bar, which
are the attributes and qualifications necessary to kick off your legal jour-
ney. The personal attributes the prospective lawyer should have to succeed
in a legal career range from emotional intelligence, diligence, confidence,
honesty and grit, to exceptional communication skills and the ability to ex-
plain difficult legal concepts in easy terms to the layman. With regard to ac-
ademic qualifications, the following qualifications and degrees for a career
in law are offered by South African universities: BA (Law); B Comm (Law) at
undergraduate level; LLB; LLM; and LLD at postgraduate level, as well as
specialised diplomas/certificates, such as corporate law, employment law
and tax law. Details on the content and the duration of the different
courses are provided by the career guidance office within the universities’
law faculties. Once you obtain your legal degree, there are different legal

career opportunities you can pursue: an attorney; advocate; a legal adviser;
and various positions in the Department of Justice and Constitutional De-
velopment. You must determine which career best suits your abilities, inter-
est and personality. 

The horizontal bar of the T-Shaped lawyer requires the new age lawyer to
be well versed in technology, to be agile and adaptable. Academics have
advised that “these digital technologies are changing the business land-
scape and the world in general so significantly and at such an accelerated
pace that, depending on whether lawyers opt to be agile and astute, the
transformation being brought about might be viewed as a threat to the sta-
tus quo or an opportunity to expand into uncharted [sic] waters” (Nakamba
N, Africa / The Fourth Industrial Revolution – Opportunity Or Threat For
African Lawyers? (2019)). In the new normal, the ideal lawyer must be able
to adapt to the new world of work to meet client needs while also still pos-
sessing the conventional characteristics of the traditional lawyer. Therefore,
even though digitalisation may threaten the legal profession as Artificial In-
telligence (AI) becomes more advanced and boastful about doing our job
better than we do it, I strongly believe that continuous upskilling on a pro-
fessional level in response to a constantly changing environment expands
our skill-set and allows us to retain our competitive edge and remain rele-
vant. 

Over the years I have learnt that despite having all the academic acco-
lades necessary to fit what has been defined as the perfect traditional
lawyer, one attribute that is equally important but highly disregarded is

Macozoma

The arrival of COVID-19 has
quickly challenged the status
quo in all business sectors.
Lawyers, more specifically,
have been forced to adapt
quickly. The new digital era
we find ourselves in has
been a catalyst in redefining
what a future lawyer will look
like. 
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emotional intelligence. Studies show that lawyers score high in intelligence

but below average in emotional intelligence. As an in-house legal practi-

tioner, my role focuses on providing legal guidance and advice on a variety

of legal and business related topics to business units within the organisa-

tion and, in doing so, I have been required to create and maintain stake-

holder relationships. Without emotional intelligence, I would not be able to

effectively and efficiently provide legal support to business, because to be

able to serve, you must be able to understand exactly what is required from

you and why. Understanding business needs (their ‘what’) and their ‘why’

means aligning to their strategy and becoming a key asset in helping them

achieve optimum results – using both intellectual and emotional intelli-

gence.

Emotional intelligence is a skill that makes you a better lawyer. Research

shows that “using emotional intelligence skills sharpens our abilities to assess

risks, to better understand which ethical standards are appropriate in a situa-

tion, to recognize when and how others are making ethical decisions and to

deal better with the emotional fallout from our own ethical choices, especially

when ignoring or acting against personal values, which lawyers may need to do

in advocating for clients” – ABA, How emotional intelligence makes you a better

lawyer (2017) available on https://www.americanbar.org/news/abanews/ pub-

lications/youraba/2017/october-2017/how-successful-lawyers-use-emotional-

intelligence-to-their-advan/). 

I would advise that you adopt a mindset change, outside what we know

as a traditional lawyer. A profession that was just black and white is starting

to embrace colour. The new world of work has forced the legal profession to

think out of the box and determine what the next career in law will look like.

Lawyers must now be open to the possibility that digitisation could chal-

lenge how legal services can be delivered and what services can be offered

to clients, it will need to be done in a positive way if the ongoing technologi-

cal disruption is to yield benefits instead of completely wiping out the pro-

fession. So yes, get your degree as a first step but, whatever path you

choose afterwards, make sure that you commit to continuously obtaining

technical and soft skills that allow you to remain relevant and at the top of

your game through these ever-changing business environments.

So again I ask, so you want to be a 2.0 lawyer? Welcome, I hope you

enjoy your stay. •

Macozoma is Legal Counsel: Absa CIB Legal.
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 �    011 562 1509 / 011 562 1453

 J    Boipelo Mathodlana / 

          Hlumelo Mtanga

 8    gradteam@cdhlegal.com 

*    Private Bag x40, Benmore, 2010, South Africa

What to send: 

Visit www.apply4law.co.za

Click apply and have the following documents ready:

•  Cover Letter

•  CV

•  University Academic record

•  ID

•  Matric

How to make sure we have received what is sent:

We confirm receipt of applications that are sent through directly to our email

gradteam@cdhlegal.com, for an even more efficient application process we

encourage you to visit our graduate microsite www.apply4law.co.za   

What Cliffe Dekker Hofmeyr is looking for:

Our CAs must be able to work in a team-based environment, possess good

communication skills (written and verbal), be deadline driven and have a 

positive attitude towards the nature of the work that they are allocated. This

will ultimately be determinative of their success in their candidate attorney

training period and the beginning of their legal profession in general.
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      �    +27 11 269 7600  

      J    HR department   

      8    info@ENSafrica.com 

 *    PO Box 783347, 

               Sandton, 2146

What to send: 

• a motivational letter

• a comprehensive CV

• a copy or your identity document or an equivalent thereof

• a copy of your grade 12 certificate or an equivalent thereof

• a copy of all your academic transcripts

• a copy of your degree certificate/s (where applicable)

• two contactable references 

How to make sure we have received what is sent:

We endeavour to respond to all applications within seven days of receipt

thereof. In the unfortunate and unlikely event that you do not receive a 

response from ENSafrica, please contact our HR department on the above-

listed number.

What ENSafrica is looking for: 

We are relentless in our pursuit of committed, passionate and hardworking

individuals who are eager to learn, add value and want to make a difference

to our firm and clients. We see our candidates becoming exceptional attorneys

as they are individuals who continuously strive for excellence. If you are someone

who wants to be part of a diverse, dynamic and high performance environment –

ENSafrica is the place for you.
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 J    Carien Brady
8    http://fasken.erecruit.co
          Please register and apply
          directly on Fasken’s e-recruit website.
*    P O Box 652057, Benmore, 2010

What to send:
Motivational letter, CV, copy of ID and transcripts.

How to make sure we have received what is sent:
Once you have registered and applied, you will receive an automated 
notification confirming successful registration and/or application.
Applicants may direct queries via email to cbrady@fasken.com

What Fasken is looking for:
If you want to work for a firm that is dynamic and successful. A firm
founded on teamwork that offers you support at every stage of your career.
A firm that is not only steeped in tradition but one that keeps an eye on the
future in order to be at the front of the pack. A firm that offers a strategic and
business-minded approach to the practice of law while encouraging innovation
and creativity. Then that firm is Fasken. 

Fasken is a leading international business law and litigation firm. We have 10 
offices with more than 700 lawyers across Canada, in the UK, Asia and South Africa.
Our practice has evolved to include every area of business, industry and government.

We believe in long-term career development, focused on continual personal 
development and work-life balance. The firm's corporate culture is based on team-
work and commitment to our clients, promoting excellence in everything we do. 

Fasken is always looking for motivated individuals to join our ranks. Our global
success is due to the quality of the people we employ. We offer one of the best
learning environments in the profession, one in which you'll be challenged to
grow through a wide range of learning experiences.
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      J    Lynne Koen

      8    lynne@maponya.co.za 

 *    P O Box 13659

               The Tramshed

               0126

What to send: 

CV, motivation, academic results.

How to make sure we have received what is sent:

An acknowledgment of receipt will be sent by email from email address 

portia@maponya.co.za

What Maponya is looking for:

• Professionalism

• A strong work ethic

• Being proactive

• A team player

• Resourceful

• Positive attitude

• A passion for law
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        �    012 676 1111

        J    Harold Mdlalose or 

                  Fatima Moosa

        8    articles@spoor.com  

 *    PO Box 454, Pretoria, 0001

What to send: 

• Cover Letter

• A comprehensive CV

• Colour scanned ID document

• Latest Academic Transcript

• Grade 12 / Matric certificate

How to make sure we have received what is sent:

Applicants are required to apply through our on-line portal and will receive

an automated response confirming receipt of their application.

What Spoor & Fisher is looking for:

As a boutique law firm focusing exclusively on the specialist field of Intellec-

tual Property (IP) Law, we look for candidates who have a genuine

and demonstrable interest in IP law.

We particularly seek individuals who are academically consistent and have shown

commitment to their studies. All-rounders who are able to think outside the box, 

possess a high achievement orientation and are willing to work hard in an 

intellectually stimulating and challenging environment will thrive at Spoor & Fisher.
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        �    011 530 5000
        J    The Graduate 
                  Recruitment Team 
                  (Phindile Hlabangane (Jhb), 
                  Nokwazi Sibiya (Jhb), Nazley Holland (Cpt))
        8    articles@webberwentzel.com  
 *    PO Box 61771, Marshalltown, Johannesburg, 2107, South Africa

What to send: 
To apply, visit the Early Careers page on our website
www.webberwentzel.com 

You will be required to complete an online application form and upload the
following documents:
• Updated academic transcript 
• Matric certificate or equivalent 
• Copy of ID   

How to make sure we have received what is sent:
You will receive confirmation of your application once submitted and you may
visit your profile on our careers site to check on the status of your application. 

You may also follow up via email articles@webberwentzel.com 

What Webber Wentzel is looking for:
With over 150 years of experience and industry knowledge, Webber Wentzel
is a leading full-service law firm on the African continent. We combine the
collective knowledge and experience of our firm to provide clients with 
seamless, tailored and commercially-minded solutions. 

Academic excellence, diligence, curiosity, a desire to learn and to teach, a 
generosity of spirit as well as the ability to adapt are all key characteristics of our
candidates. We seek law graduates who resonate with our values. 

If you understand the power of the law, value integrity and are looking for a
working environment where difference is respected, Webber Wentzel should be
your law firm of choice.
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        �    011 535 8000

        J    Shesnee Naidoo –

                  Graduate Manager: 

                  Recruitment & Development;

                  Boitshepo Monedi –

                  Graduate Recruitment Consultant

        8    graduates@werksmans.com  

 *    Private Bag 10015, Sandton, 2146

What to send: 
Applications can be made through our website: www.werksmans.com/graduates.
In order to apply, law students will be required to create and complete an online
profile, as well as upload a copy of their, ID, transcripts and matric certificate.

How to make sure we have received what is sent:
Applicants may direct any queries via email to graduates@werksmans.com.  

What Werksmans is looking for:
At Werksmans, we welcome candidates who have a passion for life, learning,
expertise and intellect. We seek students who are academically excellent and
who also have interesting personalities and diverse interests. We want to know
you beyond your lawyerly mask and for you to be free to explore your interests.

We accept applications from all law students i.e. BA Law, B Com Law and LLB 
degrees. Students can apply to us from the second year of a LLB degree or in the
final year of an undergraduate degree.

If this is you, you can join us either on a Vacation Work Programme or as a 
Candidate Attorney. These programmes will open up a world of

opportunity to work with some of the best legal minds in the country, for the
highest calibre of clients.
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      �    +27 11 341 4000 

      J    Natlie Rajah 

      8    natlie.rajah@whitecase.com  

 *    Katherine Towers, 1st Floor | 1 Park Lane, Wierda Valley, Sandton 2196

What to send: 

All you have to do is submit your cover letter, CV, academic transcripts and

identity document.

How to make sure we have received your application/s:

You will get an automatic response from the training mailbox when your

application is received. Only shortlisted candidates will be contacted for our

vacation program and invited for an interview.

What White & Case is looking for:

Recruiting talented lawyers is integral to our success. We want to recruit

and develop people who have the potential to become leading lawyers and

contribute to our ongoing growth.
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Tales from the US of A . . .
Law firm seeks fees amounting to $18,500 per hour
A major US law firm is asking to be paid $18.5 million for represent-
ing insurers suing the federal government for compensation under the
Affordable Care Act. The fee is 5% of the $3.7 billion the group of
insurers will receive for running unprofitable health plans under the
healthcare law. The amount translates into a whopping hourly fee of
about $18,500. The firm says it told insurers it would be requesting
that fee, which it says represents one of the lowest percentage rates
awarded to class counsel. It also represents a bonus of about 18 to 19
times the law firm’s normal billable hourly rate. The firm claims it
applied a risk multiplier to compensate for the risk of no or reduced
recovery.  The fee has to be approved by a judge.
Debra Cassens Weiss August 5

Amazon may be liable for injuries caused by defective
products sold by third party vendors
A California appeals court has ruled that Amazon can be held strictly
liable for injuries caused by defective products sold by third-party
vendors through its online marketplace. It held that Amazon can be
liable for a defective laptop battery that exploded, burning the plain-
tiff, but emphasised that it was based on the circumstances of the
case. Sellers opting into the Amazon programme ship their products
to Amazon warehouses which then ship them to the buyer. Amazon
controls the packaging for the shipment and returned goods go to
Amazon rather than the seller. Sellers pay extra fees for storage and
fulfilment. Amazon controlled all the conditions and were pivotal in
bringing the product to the consumer.
Debra Cassens Weiss August 14

Lottery lawyer accused of defrauding winner clients
A lawyer who describes himself as “the lottery lawyer” has been
charged with scheming to defraud three of his winning clients. He,
with three other defendants, is accused of getting hundreds of thou-
sands of dollars in kickbacks to invest lottery winners’ money in busi-
ness deals and entities controlled by the other defendants. He invested
$107 million for three lottery winners, and more than $80 million
was stolen or lost, according to the charges. The four defendants prof-
ited handsomely with lavish lifestyles including private jets, exotic
vacations, buying boats and other luxuries. The clients paid upfront
fees from $75 000 to $200 000, along with monthly fees of $15 000
to $50 000. The defendants have been charged with wire fraud, wire
fraud conspiracy, money laundering and money laundering conspiracy.
The lawyer was also charged with honest services fraud.
Debra Cassens Weiss August 19

Lawyer suspended for paying clients
personally for phony outcomes
A lawyer has been suspended after falsely
telling four clients that he had resolved their cases,
and then paying them amounts ranging from $10 000 to $424 000
from his personal funds. He agreed to a four year suspension. When
the lawyer collapsed and was hospitalised, his associates discovered
mounting evidence of serious ethical misconduct. He then self-
reported eleven client matters in which he misrepresented the status
of the cases. He advised clients that he had filed complaints, motions
and response to pleadings when he had not done so. In four cases he
paid the clients from his own money, alleging that they were from
settlements, awards and legal claims.  
Debra Cassens Weiss August 5

Appeal court won’t use “grandfathering” because of racist
origins
The Massachusetts Appeal Court has taken a stand against the
word “grandfathering” in a footnote highlighting its racist origins.
Ruling in a zoning dispute, the court said a structure built before
the enactment of zoning regulations had a certain level of protec-
tion. Such protection had been known as “grandfathering” but the
court would not use the word because of its racist origins. The
phrase “grandfather clause” originally referred to laws adopted by
some states after the Civil War to create barriers to voting by
African Americans. The laws required African American voters to
pass literacy tests or meet other significant qualifications while
exempting white men who were descendants of men who were eli-
gible to vote before 1867.
Debra Cassens Weiss August 4

NY attorney general seeks to dissolve National Rifle
Association for misuse of funds
A lawsuit has been filed by New York’s attorney general, contending
that the National Rifle Association should be dissolved because mil-
lions of dollars had been diverted away from the organisation’s chari-
table mission. The mismanagement of funds has contributed to a loss
of more than $64 million in three years. It is alleged that the CEO
used the money and vendor gifts for private holidays, private air char-
ters worth more than $500 000, private holidays in Africa with his
wife, a post-employment contract for himself valued at more than
$17 million and securing consulting contracts for ex-employees and
board members worth millions of dollars.  
Debra Cassens Weiss August 6
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Neil Young’s law suit to stop Trump campaign using his
songs has obstacles
Consent decrees designed to stop anti-competitive conduct by music
licensing organisations could pose a problem for musician Neil Young
who is trying to stop Trump’s campaign from using his music to sup-
port what he says is a divisive, un-American campaign of ignorance
and hate. Most compositions are licensed by the American Society of
Composers, Authors and Publishers (known as ASCAP) which gives
blanket licensing deals applying to venues where the songs are being
played. There are also special licensing deals that allow political cam-
paigns to use artists’ songs at any venue. ASCAP has begun removing
songs from the catalogue licensed to campaigns, and a contract clause
allows artists to raise objections to political use of their songs. But con-
sent decrees were reached in 1950 under competition laws banning
licensing groups from partially withdrawing rights. The Department of
Justice’s antitrust division has opened a review of the decrees.
Debra Cassens Weiss August 13

Lawyer who called female judge’s opinion ‘succubustic’
sues over ethics charges
A California lawyer contends he was advocating within permissible
bounds when he called a female judge’s opinion “succubustic”, a refer-
ence to a female demon that has intercourse with men in their sleep.
The lawyer has filed a federal suit against the State Bar of California after
he received a draft notice of disciplinary charges that contends his word-
ing displayed “manifested gender bias” and failed to maintain respect for
court officers. The lawsuit alleges the draft notice “infringes on permissi-
ble advocacy of a practising attorney” in violation of his First and 14th
amendment rights. The accusation against the judge happened when he
was denied attorney fees after he won an $8 000 award for a client. He
also accused the trial judge of issuing a “mindlessly one-sided ruling”.
Debra Cassens Weiss August 12

Ban on high-capacity gun magazines ruled unconstitutional
The San Francisco based circuit court of appeals overturned
California’s ban on large-capacity gun magazines that hold more than
ten rounds of ammunition. In a 2-1 decision the appeals court said
the ban violates the Second Amendment (the individual right to
keep and bear arms). The majority said the law substantially burdens
the right to armed self-defence and makes it criminal for Californians
to own magazines that come standard in various handguns which are
the staples of self-defence. The 2016 law required citizens to give up
the magazines they may have legally owned for years, with up to one
year in jail as a penalty for non-compliance.  
Debra Cassens Weiss August 17

“Need to go back to law school” is not defamatory
A Minneapolis lawyer can’t sue for defamation over a negative online
review that said “Need to go back to law school”, according to a
court of appeals. An unhappy litigant had posted the law school com-
ment along with a one-star rating. The review was deleted a few
weeks later. The court said that the sentence, “Need to go back to
law school” is “pure opinion” that isn’t defamatory. The offending

statement was vague according to the court, nor was it clear to whom
it referred (the plaintiff, other members of the firm, or the law firm
itself). The derogatory statement was posted on a website meant for
opinions about businesses. Readers would, therefore, understand that
the statements expressed opinions rather than factual statements.
Debra Cassens Weiss August 18

Settlement offer with missing zero can be withdrawn
A settlement offer for 1/10th of the intended amount can be rescinded
after it was mistakenly sent to an insurer by a lawyer’s paralegal, accord-
ing to an appeal court. The paralegal, acting for an auto crash plaintiff,
offered to settle for $10 000 rather than $100 000 which was the policy
limit. The lawyers realised the mistake had been made when the insur-
ance company quickly sent a $10 000 cheque the next day. The court
granted the motion to withdraw the offer for two reasons. Firstly, the
error was due to a unilateral mistake. Secondly, the client had not
authorised an offer to settle for the lower amount. The lawyer said the
error was obvious because the defendant had already made an offer to
settle for more than $10 000, and there were $58 000 in medical bills. 
Debra Cassens Weiss August 20

Techniques used by lawyers for overbilling
An overbilling lawsuit filed against a law firm alleges the firm used
multiple techniques to increase its fees fraudulently, techniques they
had discussed in a seminar for lawyers to learn various ways to increase
their billing. The techniques included block billing by aggregating
multiple smaller tasks to a single block entry and inflating the total by
up to 30%; hoarding, in which over-qualified professionals with higher
billing rates retained work that could be passed on to lower paid pro-
fessionals; and multibilling, when multiple attorneys perform the same
task or attend the same event when one lawyer would suffice. The
lawsuit alleges breach of contract, breach of fiduciary duty, fraudulent
billing, and aiding and abetting a breach of fiduciary duties.  
Debra Cassens Weiss August 26

Employee urine samples by direct observation don’t
invade privacy
The Ohio Supreme Court ruled 4-3 that an employee can’t sue for inva-
sion of privacy when an employer uses the “direct observation method”
to collect a urine sample for drug testing. The employer required all
employees to submit to drug tests as a condition of employment. When
employees reported to the testing area, they signed consent forms with-
out knowing that they would be observed. The employees did learn that
direct observation would be used when they reported to the restroom,
and they had a second opportunity to consent or refuse. The majority
opinion said that because they consented to the drug test, consent was
generally an absolute defence to an invasion of privacy claim. The
minority decision pointed out that an employee who refused to give the
sample had been dismissed, so there was no voluntary consent.  
Debra Cassens Weiss August 27

All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal eReport.

InternationalInternational
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The Land Rover Defender: a classic
shape certainly, but a “badge of origin”?
G E R A R D  D U  T O I T

The case was Jaguar Land Rover Ltd v Ineos Industries Holdings Ltd
(England and Wales High Court (Chancery Division) (3 Aug, 2020)).
The case involved what many would consider an iconic product shape,
the shape of the Land Rover Defender. This vehicle is certainly much
loved in Africa, where it is almost synonymous with African pursuits such
as game watching. Jaguar Land Rover (JLR) applied to register the shape
of the Defender as a trade mark in the UK. Six applications relating to
the Land Rover 90 and 110 models were filed in a number of classes (9,
12, 14, 28 and 37). These applications covered, inter alia, vehicles and
repair services.  

JLR’s applications were accepted by the UK IP Office (UKIPO), but
they were subsequently opposed by a company called Ineos. The oppo-
nent threw the book at JLR, arguing that the shape is not capable of
being registered; the shape lacks inherent distinctiveness; the shape has
become customary in the trade; the shape results from the nature of the
goods; the shape achieves a technical result; the
shape gives substantial value to the goods; regis-
tration would be contrary to public policy; and
the applications were filed in bad faith.

Ineos may be a new name to you, but it’s the
company of the UK’s richest man, Sir Jim
Radcliffe. Ineos unsuccessfully sought to buy the
tooling and production equipment for the Land
Rover Defender after JLR ceased production,
and it plans to bring out its own Defender-like
vehicle. The company’s opposition was upheld
by UKIPO, and JLR took the matter on appeal
to the high court. Judge Melissa Clark refused
the appeal.

The judge was not persuaded that the shape of the
Defender was as different from other vehicle shapes as JLR con-
tended it was, or that it acts as a badge of origin. The judge said that JLR
had been unable to establish acquired distinctiveness for the shape through
survey evidence. She said that the shape of the Defender “may be unimpor-

tant, or may not even register, with
average consumers”. As for evidence
from journalists and “Defender afi-
cionados”, the judge described this as
being “obviously hyperbolic” and said
that the UKIPO Hearing Officer had
been right not to attach much impor-
tance to it. At the end of the day, it
was the brand names Land Rover
and Defender that were performing
the trade mark function.

So, where does this leave South
Africa? There’s no doubt that get-
ting trade mark protection for prod-
uct shapes in the UK is no easy
matter. The law in the UK may be
roughly the same as it is in South Africa, but the application of the law
seems to be very different. So, for example, the UK courts have in the
past refused trade mark protection for the shape of the classic London
cab, something that may have been regarded by many as something of a
slam dunk. The UK courts have also refused trade mark protection for the
shape of the Kit Kat bar. Yet, the South African Supreme Court of
Appeal had no problem upholding South African trade mark registrations
for the shape of the Kit Kat bar a few years back.

As for the rest of Europe, it’s probably safe to say that the authorities
there are a bit stricter in these matters than the authorities in South

The law provides that a product shape can be reg-
istered as a trade mark or, as it is sometimes
called, a “badge of origin”. But in practice, regis-

tering product shapes as trade marks can be very diffi-
cult, particularly in the UK as a recent product shape court
decision illustrates.

IntellectualpropertyIntellectualproperty
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Africa. Yet, they are probably not quite as strict as the authorities in the
UK, as a very recent decision shows.

In a German case, the court recognised trade mark rights in the square
shape of the Ritter Sport chocolate bar. The evidence there showed that
the shape goes all the way back to 1932, having been designed to fit into
a jacket pocket, and having been used with the slogan “quality chocolate
squared”. A trade mark registration for the shape had been attacked by
the rival chocolate maker Milka. The opponent raised various grounds:
the shape resulted from the nature of the goods, the shape was necessary
to obtain a technical result, and the shape gave substantial value to the
goods, but the court upheld the registration. It found that the shape did

not give or add any significant value to the product. It further found the
shape was independent of its function.

Based on this, we feel that there is still scope for the protection of prod-
uct shapes under South African trade mark law. This is, of course, in addi-
tion to the protection that’s possible through registered designs, where nov-
elty is the main consideration, but that’s a topic for a separate article! �

Du Toit  is a Senior Associate, Trade
Mark Attorney IP department with
ENSafrica. The article was reviewed by
Ilse du Plessis, an Executive.
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The jokey cease-and-desist: 
what a fool believes! 

M U H L B E R G ’ S  B R I E F

H A N S  M U H L B E R G

For the benefit of those who are a bit short in the tooth, let’s clear up
some of those cultural references. There’s a band that was huge a long
time ago, called the Doobie Brothers – if you were driving long distance
in hot weather…sun in your face…hair (remember that) blowing in the
wind…Man, there was nothing better to sing along to! Major hits –
Listen to the Music, Long Train Running, What a Fool Believes. Then
there’s an actor who’s also getting on a bit, named Bill Murray. He proba-
bly divides opinion a bit more than the band does – pretty damn good
some of the time (Lost in Translation), bit of an arse at other times
(Caddyshack).

Maybe the film roles are drying up. Or perhaps Murray has simply
been introduced to the wonders of brand extension. Either way, Murray
and his brothers – yes, there are bros on both sides here – have moved
into the no-doubt lucrative world of golf apparel. 

There’s a business called William Murray Golf. There’s a range of shirts

branded Zero Hucks Given. Where does this brand name come from?
Although it’s clearly a play on a contemporary phrase, it’s apparently also a
‘nod and a wink’ to a particular hero of Bill’s, Mark Twain…so yes,
Huckleberry Finn.  But the IP aspect of this story relates to music. In the
process of selling golf shirts, Murray has used the song, Listen to the Music.
Without bothering to get consent. Without paying royalties. 

Time to bring in the heavies. A
lawyer acting for the Doobie
Brothers has sent a cease-and-desist
to Murray. It has some great lines:

‘It’s a fine song’, says the lawyer,
‘I know you agree because you keep
using it in ads for your Zero Hucks
Given golf shirts. However given
that you haven’t paid to use it,
maybe you should change the name
to Zero Bucks Given.’

There’s an acknowledgment of
the fact that the practice of making
unauthorised use of music is very
popular and, in fact, enjoys the
imprimatur of an American with

I s there a place for the jokey cease-and-desist letter?
Like the one sent in the Doobie Brothers v Bill Murray
spat.    

IntellectualpropertylawIntellectualpropertylaw
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huge clout (and indeed a considerable IP portfolio): ‘It seems like the
only person who uses our client’s music without permission more than
you is Donald Trump.’

There’s a line that some lawyers will identify with, as will those who
like going for the jugular: ‘This is the part where I’m supposed to cite the
United States Copyright Act, excoriate you for not complying with some
subparagraph that I’m too lazy to look up and threaten you with eternal
damnation for doing so… but you already earned that with those Garfield
movies.. and you already know that you can’t use music in ads without
paying for it.’ 

The light-hearted or jokey cease-and-desist is becoming increasingly
popular, but does it make any sense? It may do, if you suspect that the
media will pick up on the story (and let’s face it, the media love telling us
about all those patents on product names that are being infringed) and
you’re worried that your brand will come out looking boring… conven-
tional… reactionary. 

Perhaps the fun cease-and-desist can even be seen as a brand-building
tool – let’s face it, when last did anyone think about the Doobie Brothers!

Even if, in the process, the other brand gets a boost too. As has no doubt
happened for the golf apparel brand Zero Hucks Given! �

Muhlberg, is an SA, UK and EU qualified IP lawyer. He presently
finds himself in Europe, offering consulting and content writing services
to various law firms: muhlbergip@gmail.com.

At the end of September, in the ongoing commentary, Bill Murray’s
attorney, Alexander Yoffe wrote: “I would like to compliment you
on finding levity in the law at a time when the world and this coun-
try certainly could use a laugh. Your client’s demand was able to cut
through the noise of the news cycle and remind us how much we all
miss live music these days. We would also like to confirm that both
our firm, and the good folks at William Murray Golf, are indeed
fans of the Doobie Brothers’ music, which is why we appreciate
your firm’s choice of ‘Takin’ It to the Streets,’ rather than to the
courts, which are already overburdened ‘Minute by Minute’ with
real problems.” – Ed.

IntellectualpropertylawIntellectualpropertylaw
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Electronic signatures, credit agreements
and the National Credit Act
S U H A I L  E B R A H I M

In relation to all other documents, where the signature is not prescribed
by legislation, s13(2) of the Electronic Communications and Transactions
Act (25 of 2002) (ECTA) provides that an electronic signature is not
without legal force and effect merely on the grounds that it is in electron-
ic form. The ECTA provides for a detailed application and interpretation
of an electronic signature and an advanced electronic signature. 

The validity of the use of electronic and advanced electronic signa-
tures in credit agreements is governed by the National Credit Act (34 of
2005) (NCA) and must be analysed with reference to relevant legislative
provisions and precedent.

With regards to electronic sig-
natures and advanced electronic
signatures, s2(3) of the NCA pro-
vides that:

“If a provision of this Act
requires a document to be signed
or initialled by a party to a credit
agreement, that signing or initial-
ing may be effected by use of –
(a) an advanced electronic signa-

ture, as defined in the Electronic
Communications Act, 2002
(Act No. 25 of 2002); or

(b) an electronic signature as
defined in the Electronic
Communications Act, 2002
(Act No. 25 of 2002), provided that:
(i) the electronic signature is applied by each party in the physical

presence of the other party or an agent of the party; and
(ii) the credit provider must take reasonable measures to prevent

The use of electronic signatures has never been
more relevant than at this stage in our technologi-
cal development. The general legal position is that

when legislation prescribes the signing of a document, that
condition is only met if the document is physically signed,
in the traditional sense, or an advanced electronic signa-
ture is used. 

Ebrahim



October 2020 27

ConsumerlawConsumerlaw

the use of the Consumer’s electronic signature for any purpose
other than the signing or initialing of the particular document
that the consumer intended to sign or initial.”

It is apparent from s2(3) of the NCA that when the Act requires a
document to be signed or initialled by a party to a credit agreement, that
requirement is fulfilled if an advanced electronic signature or an electron-
ic signature is used, provided that the electronic signature is applied in
the physical presence of the other party. It is of note that this provision
does not provide for the required form of signature, nor does is specify
that an electronic signature is required to be applied in the manner stated
in s2(3), for the validity of a credit agreement governed by the NCA.

To support this interpretation, the high court case of First Rand Bank t/a
Wesbank v Molamugae (24558/2016) [2018] ZAGPPHC 762 (26 February
2018) (Wesbank case) sheds some light on this relevant, yet under-developed,
area of our law. In the Wesbank case, Wesbank instituted action against Andrew
Molamugae for the cancellation of an instalment sale agreement known as an
“iContract” and the repossession of a vehicle which the defendant purchased
under this contract. The action was instituted as a result of the defendant’s fail-
ure to fulfil his monthly repayment obligations under the iContract. 

The iContract, governed by the NCA, was signed by the defendant
online and electronically. A certain watermark generated by the computer
appeared on the iContract once the defendant accepted the terms and
conditions by effecting his electronic signature. The defendant contended
that s2(3) of the NCA was not complied with. In response, the plaintiff

pleaded that the agreement was completed and signed electronically by
the defendant and that it constituted a valid agreement in terms of ECTA.

The issues before the court were, amongst others, whether an instal-
ment sale agreement, in terms of the NCA, was concluded and whether
the electronic signature was in compliance with ECTA. In analysing the
provisions of s2(3) of the NCA, the court held that the NCA does not
provide for the form the signature to the instalment sale agreement needs
to take. As a result, it is quite possible to sign the agreement electronically
and in compliance with ECTA. It was further held that in the modern-day
society of high technology, agreements are in fact concluded without the
parties being in the presence of each other. Consequently, the court held
that an instalment sale agreement was indeed concluded by the parties.

On the basis of the wording of s2(3) of the NCA and the court’s
interpretation thereof in the Wesbank case, it is apparent that there is no
prescribed form for the signing of a credit agreement that falls within the
ambit of the NCA. Therefore, a credit agreement that is signed electron-
ically, using an electronic or advanced electronic signature, will be valid
and binding, having the full force and effect in law, as if signed in hard
copy. The current legal position will prove favourable for those, particu-
larly financial institutions, that seek to limit physical interaction with
their clients, increase efficiency, be environmentally sustainable and
keep-up with the digital age. �

Ebrahim is a Candidate Attorney with Shepstone and Wylie. 
The article was overseen by David Warmback, a Partner.
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Valid medical certificates – 
clarity in the uncertainty

It is, however, apparent that uncertainty has arisen in respect of who is
considered to be “a person certified to diagnose and treat patients” in order
for a medical certificate to be considered valid for the purposes of s23 of the
BCEA. 

The HPCSA AND AHPCSA
Fortunately, at least in as far as the Health Professions Council of South
Africa (the HPCSA) and the Allied Health Professions Council of South
Africa (the AHPCSA) are concerned, there are ethical and professional
codes or rules in respect of those medical practitioners. 

In respect of the HPCSA, the issue of medical certificates and reports
are dealt with in Booklet 2, which is titled “Ethical and Professional Rules
of the HPCSA”. The term “practitioner” is defined in this document as any
person registered in terms of the Health Professions Act (55 of 1974) as
amended. This would include doctors, dentists, psychiatrists and other cate-
gories. 

The Code of Ethics of the AHPCSA specifically states that for the pur-
poses of s23 of the BCEA, the issuance of a medical certificate is only per-
missible in respect of the professions of acupuncture, ayurveda, Chinese
medicine, chiropractry, homeopathy, naturopathy, osteopathy, phytotherapy
and unani-tibb. 

It is, therefore, quite simple to determine who may issue a medical cer-
tificate in the above instances. The areas of uncertainty primarily pertain to
nurses and traditional healers. 

Nurses – Important Development
Due to this uncertainty, on 29 January, the South African Nursing Council
(the SANC) issued a position statement in respect of the issuing of sick
notes by professional nurse practitioners. The purpose of the position state-

ment is to “… address inconsistent
practices with the issuing of sick
notes by registered nurse practition-
ers and provide standardisation of
practices in the provision of nursing
services both in the public and in
private practice”. The position state-
ment was approved by the SANC
during November 2019 and has been
published on its website. The term
“sick note” rather than medical cer-
tificate is used, which is unfortunate. 

The SANC states that the posi-
tion statement is informed by rele-
vant policy provisions, consultation
with the relevant stakeholders, con-
sideration of the competencies for
nurse specialists and benchmarking
with best practice but that it will be
subject to change in accordance
with the legislation applicable to the
nursing practice. It is our view that
the situation should be carefully
monitored as changes could be made
to the current position of the SANC
in future.  

Test- Medical Certificates
In terms of its current position, the
SANC recognised the provisions of
s23(2) of the BCEA and stated that
in the context of SANC “a person
certified to diagnose and treat patients” as contemplated by the BCEA is a
professional nurse who holds an additional qualification in clinical nurs-
ing science, health assessment, treatment and care and is registered as
such by the SANC. 

Limited to two days’ sick leave
The above recognition, however, is subject to an important proviso as the
SANC has recommended that a professional nurse practitioner should only
issue a medical certificate for a period not exceeding a maximum of two
days. If the patient’s condition has not improved after this period, the
patient should be referred to a medical practitioner or to the next level of
care. 

Employers are all too aware that s23(2) of the
Basic Conditions of Employment Act (75 of 1997)
as amended (the BCEA) requires that in order for

a medical certificate to be valid, the following require-
ments are to be met:

the medical certificate must be issued and signed by
a medical practitioner or any other person certified to
diagnose and treat patients; and 
the medical practitioner or other certified person must
be registered with a professional council established
by an Act of Parliament.

EmploymentlawEmploymentlaw
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Which Illnesses?
The question that arises is for which illnesses may a professional nurse prac-
titioner in the above circumstances issue a medical certificate. The position
statement broadly states as follows: 

“This nurse is capable of providing direct patient care for all types of ill-
nesses and ailments, offering the first level of nursing care that
patients receive and is competent to independently render appropriate
and skilled primary care service” (Emphasis added). 

We contacted the SANC in order to clarify the issue. The Professional
Conduct Department of the SANC advised that the illnesses for which a
professional nurse practitioner may issue a medical certificate are mainly
limited to primary health care. 

All other nurses and professional nurses who do not possess the addi-
tional qualifications are not entitled to issue and sign medical certificates.
It will, therefore, become necessary for employers to identify the category of
nurse who can issue a certificate, and the credentials of the professional
nurse practitioner should be stated in the certificate. 

This development in respect of nurses issuing certificates must be incor-
porated into employers’ policies.  

Traditional Healers
Whether a medical certificate issued and signed by a traditional healer is
valid is a contentious and sensitive issue at this point. This is largely due to
the decision of the Supreme Court of Appeal in Kiviets Kroon Country
Estate (Pty) Ltd v Mmoledi & Others [2014] 1 ALL SA 636 (SCA) (the
Kiviets Kroon case).  

Judgment of the SCA
In the Kiviets Kroon case, the employee, Mmoledi, was charged with mis-
conduct for disobeying an instruction to report for duty and being absent
from work without permission. Following a disciplinary process, she was
dismissed. The employee’s defence was that she had no option but to
stay away from work because she had to attend a course to be trained as
a traditional healer, in response to a calling from her ancestors. The
employee provided the company with two documents from her tradition-
al healer. The first was a note requesting permission for the employee to
be excused from work to complete a traditional healer’s course and the
second was a certificate which confirmed that the employee had been
under the care of the traditional healer and that she had been diagnosed
with having “perminitions of ancestors”; perminitions meaning “call-
ings” or “visions”. The company argued that the certificate of the tradi-
tional healer should not be construed as being a sick note equivalent to
a medical certificate from a medical practitioner for the purposes of s23
of the BCEA.

The Supreme Court of Appeal held that courts are not permitted to
evaluate the acceptability, logic, consistency or comprehensibility of reli-
gious doctrine or cultural practice and are, therefore, only concerned with
the sincerity of the adherent’s belief and whether it is being invoked for an
ulterior purpose. The evidence presented by the employee was that she had
a fearful apprehension of suffering serious misfortune if she failed to respond
to the call of her ancestors and, hence, she refused to report for duty. This
evidence went unchallenged by the company when given at the CCMA. 

Cultural Sensitivity and Options 
In summary, the court found that the company acted in haste when decid-
ing to reject the certificate. It was of the view that the company should
have interrogated the employee on the meaning of the certificate to at least
understand its import. The court stated that the company could have
either accommodated her request by granting her sick leave or by exploring
alternatives such as unpaid leave – allowing her to attend the course or
another form of accommodation. In our view the absence, if granted,
should not constitute sick leave in terms of the BCEA as that would be
legally erroneous. 

The importance of this judgment is not that it declared certificates
issued by traditional healers as constituting valid medical certificates for the
purposes of s23 of the BCEA, but rather that employers should seriously
and sensitively consider the import of a traditional healer’s “certificate” by
questioning the employee and considering options instead of merely reject-
ing it. 

Registration Essential 
With reference to s23 of the BCEA, while traditional health practitioners,
as defined in s1 of the Traditional Health Practitioners Act (22 of 2007)
(the THPA), fall within the category of “a person certified to diagnose and
treat patients”, the second requirement is that the traditional health practi-
tioner must be registered with the Traditional Health Practitioners
Council of South Africa in order for the traditional health practitioner to
issue valid medical certificates. The categories for registration in terms of
the THPA includes diviners, herbalists, traditional birth attendants and
traditional surgeons. 

While an interim Traditional Health Practitioners Council (the THPC)
was established in 2014, it does not have a website, and no list of registered
traditional health practitioners appears to have been published.
Accordingly, this makes it difficult for an employer to determine whether
or not a traditional health practitioner is registered with the THPC for the
purpose of determining whether a medical certificate is valid in terms of
s23 of the BCEA. In these circumstances it would be for the employee, in
conjunction with the traditional health practitioner, to present proof that
he or she is registered. 

Conclusion 
If a registration certificate cannot be presented then the medical certificate
issued is not valid in terms of the BCEA. However, in light of the Kiviets
Kroon judgment, employers should still exercise sensitivity and adopt an
investigative approach when a note or certificate of a traditional healer is
presented, instead of summarily rejecting it. 

We mention that, in respect of employees in the Forestry Sector
(Sectorial Determination 12) and Agricultural Sector (Sectorial
Determination 13), medical certificates from both clinical nurse practi-
tioners and traditional healers may be accepted by employers in those
sectors. This is a deviation and may have arisen because of a misunder-
standing. �

Harper is a Partner and Fox an Associate with Cowan Harper
Madikizela.
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South Africa’s current common law tradition lends itself to the protec-
tion of the independence of the individual judge. It is preferred that a
court speak with one voice to ensure that the public regards the judici-
ary as a stable and secure institution, however, the protection of the
dissenting opinion is paramount in a healthy democracy. South Africa’s
past of enforced segregation is an example of what can take place when
dissenting opinions are not protected. Once the apartheid legal order
had been enacted as law by 1960, many judges and lawyers essentially
abandoned their opposition to the government. Displays of judicial
independence were the exception. Many judges and lawyers were edu-
cated to believe that the role of the lawyer was to apply the law and
not to question it. The result was many years of gross infringement of
civil rights. The public had very little or no protection afforded to it by
the judiciary. Had South Africa possessed an independent judiciary, or
at least a judiciary where dissent was welcomed, this may not have
been the case.

Internationally, there is a difference between the USA and Europe
in the perception of the dissenting judgement. Due to the civil law tra-
dition that holds sway in the European courts, the norm is to issue a
judgment which is collective and written in an impersonal style. Any
disagreements present are not published and the authors of the judg-
ment are not made known. British common law tradition on the other
hand allows for each judge to write his or her own opinion. These are
then taken together and serve as the court’s disposition.  

The USA has a more transparent approach to the dissenting judg-
ment than that displayed by Europe. This is due to the vigorous sup-
port given to the promotion of transparency of the judiciary and the
protection of the judge’s right to have an individual opinion. History
has shown that dissenting judgments have quite often become law.
American legal history possesses a number of dissenting opinions, in
particular those dealing with civil rights. Interestingly, the majority
decisions upheld the prevailing status quo, which limited certain civil

rights at the time. In each case the dissenting judgment openly dis-
agreed with the majority decisions. In one instance it stated that “this
was a decision the court and the nation would come to regret”. The
development of the civil rights movement in the USA, and introduc-
tion and amendment of related legislation can be linked directly to
these dissenting judgments. The Fair Play Act is recent legislation
dealing with equal pay for all genders which was signed into law two
years after a dissenting judgment supporting this viewpoint was issued.

Our Constitutional Court has been the scene of interesting dissent-
ing judgements.  In the EFF v The
Speaker of Parliament, Chief Justice
Mogoeng Mogoeng  interrupted
the reading of the majority judg-
ment by Justice Jafta to ensure
that his words in the dissenting
judgment be read in for the
record. In this case, the
Constitutional Court came to the
conclusion that parliament had
not fulfilled its constitutional duty
when it failed to determine
whether President Jacob Zuma
should be removed from office‚
because of the Nkandla saga. CJ
Mogoeng indicated that the
judgement was “a textbook case of
judicial overreach… a constitutionally impermissible intrusion by the
judiciary into the exclusive domain of Parliament”.  The other judges
took exception to Chief Justice Mogoeng’s statements, with Judge Jafta
saying that they were “misplaced and unfortunate”. Judge Froneman
responded to the opinion by the Chief Justice by writing a separate
judgment to address the issues raised by Chief Justice Mogoeng. Justice
Froneman noted that he was not unhappy with robust debate and dis-
agreement between judges. He felt the Chief Justice’s comments did
not take the debate further.  

Disagreements between judges are required even if they appear dis-
courteous. The importance of the dissenting judgment and the need
for their protection cannot be over-emphasised. Their advantages out-
weigh their disadvantages. Ultimately, dissenting judgments are instru-
mental in the development of constitutional law and to promote the
transparency of the judiciary. They afford the public the opportunity
to gain greater understanding of the law and judicial processes.
Subsequent cases can also make use of dissenting opinions as part of
an argument – if relevant. They allow questioning of the reason
behind judgements, promote clarity of thought and ultimately create
growth.

Dissenting judgments: their contribution
L Y N N E  K O E N

Dissenting judgements are interesting crea-
tures. At face value they appear to carry little
authority, especially in South Africa’s precedent

driven legal system. However, the role of the dissenting
judgment serves a much more noble function than ini-
tially meets the eye. It is of great importance, especially
in circumstances where a majority judgment can result
in harm being caused to society, or a sector of society
and also where the majority judgment will enjoy a wide
application.  

Koen
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It is important that the public be informed of the thought process
involved in the writing of judgments. Dissenting judgments contribute
to this and allow for a greater understanding of the case at hand with
all its intricacies. They create room for judicial officers to carefully
consider their opinions, and are an essential part of a legal filtering
process. �

Koen is a Director, General
Litigation department, Maponya.

This article was written with the assistance of an article first published
by Justice Ruth Bader Ginsburg in the Minnesota Law Review 2010:
The Role of Dissenting Opinions.

The precious nature of the pangolin 
T H E  C O N S T I T U T I O N A L  C O U R T  T R U S T

The artist, who was born in Zimbabwe, wanted to give this sculpture a
totemic nature, indicating the preciousness of this animal. The adult-
sized pangolin’s scales are made from cow hooves, covering an armature
made out of steel rods, wire and expandable foam. It is cradled by
woven sticks, which are reminiscent of the tops of anthills whitened by
bird’s droppings. The clay pots also refer to the tall, often red, anthills

dotted around the bush in Southern Africa.
According to the artist, widely-used clay pots in
Africa are vessels of life for humans, much as anthills
serve the same purpose to animals and insects that
depend on them for their survival, including the ant-
eating pangolin. 

This sculpture, which forms part of the
Constitutional Court Art Collection (CCAC), was
recently restored and will be exhibited again in the
public gallery of the Constitutional Court in 2021. 

Photograph by Ben Law-Viljoen © Constitutional
Court Trust �

The pangolin is revered in Zimbabwe through
traditional belief systems. Yet, due to poaching
by traffickers involved with illegal international

trade, this animal is highly endangered. 

ConstitutionalCourtArtCollection/coverConstitutionalCourtArtCollection/cover

To enquire about tours of 
the CCAC, send an email to 

the curatorial team at 
ccac@concourttrust.org.za.
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SA Exchange Listed M&A 
AngloGold Ashanti agreed to sell its effective 40% stake in the Morila Gold Mine in Mali to Mali
Lithium. The transaction is consistent with AngloGold’s strategy of rationalising its portfolio to
focus its capital and other resources to maximise returns to its shareholders. The company’s
share of the net consideration (Barrick Gold has also agreed to sell its 40% stake to Mali
Lithium) is US$10 million.

Arrowhead Properties, through its subsidiary Cumulative Properties, disposed of the rental
enterprise Jane Furse Crossing in Limpopo for a total consideration of R174 million. The pro-
ceeds of the disposal will be used to reduce debt.

Bell Equipment issued a cautionary announcement advising shareholders that IA Bell, a 38.7%
shareholder in the company, and John Deere, a 31.4% shareholder, have signed a non-binding
MOU in respect of a possible purchase by IA Bell of the John Deere stake.

Bidvest’sNamibian operation has disposed of its canned fish business Glenryck to South
African-based Pioneer Fishing. The financial details of the transaction were undisclosed.

Imperial Logistics acquired a 49% stake in Pharmafrique, trading as Kiara Health, a
Johannesburg-based African pharmaceutical manufacturing and healthcare services company.
The financial details of the transaction were undisclosed. For Imperial, the investment is in line
with the group’s strategy to backward integrate into contract manufacturing as part of its mar-
ket access service to multinationals on the continent.

Naspers and Rand Merchant Investment disposed of their stakes in Luno, the crypto-currency
exchange, to Digital Currency Group, an international group which invests in blockchain compa-
nies globally. Financial details were undisclosed.

General Corporate Finance
Curro raised the full R1,5 billion from its rights offer announced earlier this year. Of the
185,873,606 shares offered, shareholders subscribed for 157,57 million shares (85.36%) with
PSG Financial Services, as the underwriter, subscribing for the remaining 27,2 million shares.

Odd-Lot shareholders, representing 48.7% of the total number of ordinary shareholders
in Impala Platinum, hold a total of 232,581 shares. The company proposes the imple-
mentation of an odd-lot offer, at a price to be advised, representing a 10% premium to
the 30-day VWAP of the Implats shares at close of business on October 26, 2020. The
offer will be subject to shareholder approval.

Kibo Energy issued 19,173,412 shares at £0.0023 per share representing repayment by
the company of a further £45,000 of the facility drawdown.

MC Mining issued 7,831,785 new shares at R1.27 per share to Columbis Skies, raising c.
R10 million. The shares represent 4.8% interest in the company and were issued at a 10%
discount to the 30-day VWAP to September 1, 2020. The funds will be used for general
working capital requirements as well as progressing the Makhado hard coking coal project.

Santova repurchased 5,972,378 ordinary shares – representing 3.9% of the company –
at a cost of R10,94 million. The repurchase was funded from available cash resources.

Unlisted Deals
Zebu Investment Partners, through its Africa Food Security Fund, invested in South African
agtech company IQ Logistica (IQL). IQL has developed a cloud-based platform used to col-
lect, collate and aggregate date for the purposes of tracing agricultural outputs and related
key data through the value chain. The equity funding, the size of which is undisclosed, will
give Zebu Investment Partners a majority stake in IQL.

Medu Capital, a local private equity firm, took a 51% stake in security technology provider
Secutel Technologies. Financial details were undisclosed.

IMCD, a global group active in the sales, marketing and distribution of speciality chemicals
and food ingredients, via its South African subsidiary, acquired Johannesburg-based distribu-
tor Siyeza Fine Chem. Siyeza is a distributor of pharmaceutical, veterinary, food and personal
care speciality chemical ingredients. The transaction is expected to close in December 2020
– financial details were undisclosed.

Tennant Group, a local financial services company, concluded a transaction with BEE partner
KDI Capital Partners, part of the KDI Group. The deal, the financial details of which were
undisclosed, will see Tennant become majority black-owned.

Across the rest of Africa . . .
Kenya: Solarise Africa, a clean energy and energy efficiency leasing company, raised
$US10 million in Series B funding from existing investors Energy Access Ventures and
ElectriFI. The funds will be used to further develop its operations on the continent, par-
ticularly into West Africa.

Mauritius: Axis, the Mauritius-headquartered professional services provider, has
acquired Hare Mallac Global (HMG) and Harel Mallac Advisory (HMA) from financial
services group Harel Mallac & Co. HMG and HMA will be rebranded as Axis Global and
Axis Corporate Services and will expand Axis’ international reach.

Nigeria: AIICO Insurance plc a Nigerian insurer, launched a ₦3,5 billion rights issue.
4,357,770,954 shares will be offered at ₦0.80 per share on the basis of 5 new shares
for every 13 shares held. The offer will close on October 7, 2020.

Nigeria: KAM Steel Integrated Company, Nigeria’s steel conglomerate, acquired the
steel assets owned by Standard Metallurgical Company as part of its efforts scale up
its iron and steel production capabilities. The assets, based in Sagamu Ogun State,
were acquired for ₦60 billion.

Zimbabwe: Aleyo Capital a Gaborone-based private equity firm, acquired a 29.1% stake
in First Mutual Holdings (FMHL), a Zimbabwean financial services group listed on the
Zimbabwe Stock Exchange. The deal is part of First Mutual’s restructuring and capitali-
sation efforts. The BWP61 million received for the equity stake will be used to capi-
talise FMHL’s two reinsurance subsidiaries in Zimbabwe and Botswana.
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Snapshot of September 2020 . . .

NATURE                                                                                                                                                                                                                            ESTIMATED         ANNOUNCEMENT
OF DEAL                           PARTIES                                     ASSET                                   SA LAW FIRM                             LAWYERS                              DEAL VALUE                 DATE

Acquisition by                 Transaction Capital                              49,9% stake in WeBuyCars                                  ENSafrica                          Leonard Bilchitz, Stephen Lewis, Kaylea Sher-Fisher;                           R1,84bn                  Sep 9
                                                                                                                                                                                                              Ryan Goodman; Aziza Mdee, Hayley Lyle

                                                                                                                                                                   Werksmans                       Ernest Mazansky                                                                                                     

Disposal by                    OneLogix to Camperdown Real             Umlaas Road Phase II, Mkhambathini                   Cliffe Dekker Hofmeyr        Ben Strauss, Clara Hofmeyr                                                           R310m                  Sep 15
                                    Estate 2 (Enigma Property and            in Kwa-Zulu Natal
                                    Emerging African Property)

                                                                                                                                                                   ABA                                  Andrew Bagg, Douglas Smart                                                                                   
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