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Editor’snote

T

he third-wave of COVID-19 has made one very
aware of the enormity of the challenges faced by
individuals and governments globally. There are
so many people who have contracted the virus and
without prejudice is saddened by the many people in
the field of law who have lost their lives. Their deaths
have left South Africa, their colleagues, friends and most importantly
their families the poorer. Our sincere
sympathy to all those who have suffered since March 2020.
This quarter, the spotlight falls on
the environment. News from around
the world this quarter has shown how
dire the situation is – as at 11 August,
there were 229 confirmed deaths during the floods in Europe, and wildfires
in western USA have damaged more
than twice as many acres of land compared with the five-year average.
These events have echoed the findings of the UN's Intergovernmental
Panel on Climate Change (IPCC), a group of scientists
whose research is endorsed by the world's governments.
This is the first major report on climate change since
2013. The UN Secretary General António Guterres
said: "If we combine forces now, we can avert climate
catastrophe. But, as today's report makes clear, there is
no time for delay and no room for excuses.”
I leave the articles published in our Employment Law
feature to highlight the many challenges faced.
Legislation in this sector in South Africa has been criticised for as long as I can remember. Undoubtedly originally written in an attempt to make for a more equal
society, the laws have failed the people dismally in far too
many areas and for far too long. The events since March
2020 could not have highlighted this any more clearly.
Many South Africans have a sense that justice is
denied in our country and Bouwer van Niekerk writes
on why the JSC is failing us. The Judicial Conduct
Tribunal for the Western Cape was unanimous in finding Judge President John Hlophe* guilty of gross mis-

conduct, but the JSC is still to decide whether to
endorse the findings... In the meantime we should
probably not be surprised that he saw fit to be part of a
panel to decide the selection of judges for his division.
And just a month after the Tribunal’s decision he was
also nominated as an honorary professor...
without prejudice is largely a
corporate law publication.
However, it would be naïve to
believe that business operates in
isolation of political decisions.
Both local and foreign decisions to
invest in South Africa are influenced by the apparent inability of
government to stamp out corruption, and by concerns that should
erstwhile President Zuma be found
guilty of the charges levelled
against him, the country will
become ungovernable. And it is
certain that in the event that we
see Zuma having his day in court,
rather than on the golf course, there are supporters in
positions of power who are eager to destabilise the country. The ‘Zuma matter’ is undoubtedly an emotional one,
as was seen from recent events.
Several articles were submitted to without prejudice
on recent decisions by the Constitutional Court on the
Zuma matter. Not publishing anything on an issue that
impacts the economy and the people would be to have
an ‘elephant in the room’. The arguments put forward by
the writers are worth reading and, in my view, the magazine is the richer for carrying them. The views expressed
are those of the writers and the without prejudice team,
sponsors and readers are free to agree or disagree.
Everyone should read the articles with an open mind. ◆
MYRLE VANDERSTRAETEN
* The JSC has found Judge Hlophe guilty of ‘gross
misconduct’. It is now up to the National
Assemby to impeach him.
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Why the JSC is failing us
BOUWER VAN NIEKERK

“Q

uis custodiet ipsos custodes?” This question, often wrongly attributed to the
philosopher, Plato in his seminal work,
Republic, is a Latin phrase that is originally found in the
Roman poet, Juvenal’s poem, Satires. It is translated,
“Who will guard the guards themselves”, “Who watches
the watchers”, or (in this context, my favourite) “Who
will watch the watchmen”?

First published in the second century AD, its relevance continues to echo
through the centuries, especially in a political context of power, as it asks
the question as to how power can be held to account. Because, as John
Dalberg-Acton has reminded us since the 19th century, power tends to
corrupt, and absolute power corrupts absolutely.
Luckily, the fathers of our constitutional democracy have included a
great many checks and balances to ensure that power is not concentrated
in an absolute sphere. The job of making laws lies with the legislature, i.e.
parliament. The cabinet’s job (i.e. the executive) is to run the country.
This is led by the president and his ministers. And the courts are there to
adjudicate the disputes that may arise when these arms of government, or
concerned entities, have disputes that they need to have resolved (i.e. the
judiciary).
Many forms of democratic governments have different ways of doing
things. In some instances, like the United Kingdom, it is ruled by a unitary
state governed within the framework of a parliamentary democracy under
a constitutional monarchy. In South Africa, we adhere to a constitutional
democracy, where all decisions are ultimately decided by the
Constitutional Court. For some, this may seem undemocratic, as the judges
of the Constitutional Court are not elected by the general population, or
even the ruling party (as is the case with Supreme Court justices in the
United States). The power placed on the chosen few shines a great and
heavy spotlight on them, as (loosely quoting Spiderman) they are clothed
with great power, but it comes with great responsibility.
So, who chooses these judges? Who nominates those who will act as
the watchmen over our constitutional democracy? This is a serious function and requires serious people to oversee the process. It is so serious that
a special body was created for this in s178 of the Constitution, namely the
Judicial Service Commission (JSC). Its importance is reflected by its membership; the Chief Justice, the President of the Supreme Court of Appeal,
a Judge President, a Cabinet member, practising advocates and attorneys, a
teacher of law, members of the National Assembly and the National
Council of Provinces and other persons designated by the President. In
short, this is a very distinguished group of people, trusted to advise the

national government on any matter relating to the judiciary or the administration of justice, including the appointment of judges – the Chief
Justice, Deputy Chief Justice and the President and Deputy President of
the Supreme Court of Appeal. They are the watchmen who ensure that
the right watchmen are appointed to oversee the last bastion of our constitutional democracy.
In principle, one is comforted by yet another form of checks and balances to ensure that the separation of powers are kept tidily in place. But,
unfortunately, principle and practice sometimes show ugly differences. In
explaining this, I fall back on an age old saying, “justice delayed is justice
denied”. This is evident from the fact that it took the Judicial Service
Commission (JSC) thirteen years to conclude that the Judge President of
the Western Cape High Court, Hlope J, was guilty of, among others, gross
misconduct in attempting to influence Constitutional Court justices in a
case involving former president Jacob Zuma. In saying this, I express no
opinion on the finding; rather, I am concerned about the inordinate
amount of time that it has taken to come to this decision.
Alarmingly, when the JSC was asked to act against Hlope J by Freedom
Under Law, and not to allow him to sit on the panel to appoint new
judges, the JSC, through its spokesperson, Dali Mpofu SC, responded that
there is nothing special about the
Hlope case, and that the JSC does
not feel any pressure to finalise it.
No pressure? One shudders when
one hears such an utterance. The
Judicial Service Commission is no
ordinary body, and that it
unashamedly informs the public
that it took thirteen years to conclude that a senior member of the
judiciary was guilty of gross misconduct, yet sees no urgency in finalising the matter, should fill one with
trepidation.
It brings me to my second age
old saying: “justice must not just be
Van Niekerk
done; it must be seen to be done”.
And here, again, the JSC fails miserably. It is one thing to delay justice,
but to conclude that an injustice has occurred and then inform the public
that it is not pressurised to finalise the matter is not only abhorrent, but
unjust, as such a statement reflects a complete lack of understanding of the
constitutional duty that befalls the very institution that should guard the
guardians it nominates for appointment.
The mystic Chinese philosopher Lao Tzu said the following:
Watch your thoughts, they become your words;
Watch your words, they become your actions;
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Watch your actions, they become your habits;
Watch your habits, they become your character;
Watch your character, they become your destiny.
No pressure? Give me, and the public at large, a break. Do not insult
our collective intelligence. Do not act as if you – the JSC – are doing us a

favour. We have seen your thoughts, your words, and your actions.
Consider changing it, before they become your habits, your character, and
your destiny. Because a destiny of tardy indifference is not what the
Constitution requires of you. ◆
Van Niekerk is a Director at Smit Sewgoolam Inc.

The perfect storm – when fault lines are
exploited by opportunists
HAPPY MASONDO

T

he Japanese proverb, “Nana korobi ya oki”,
which means fall down seven times and get up
eight, is what we need as a mantra in this
country in the aftermath of the riots, looting, pillaging,
theft and vandalism of July 2021. Prior to 27 April 1994,
protest action, unrest, riots, looting, vandalism and rendering the country ungovernable were commonplace.
Our country has, on many occasions, come back from
the cusp of violent destruction. It took a concerted collaborative effort on the part of our entire society.

So too, following the July mayhem, several communities, which surprisingly
included the taxi industry, as represented by the South African National
Taxi Association (Santaco), came together, not only to protect their communities, infrastructure and environments but also, as far as possible, to
ensure that where there was destruction, it was replaced with construction.
Despite this enduring spirit of South African resilience, we still have to ask
the question, what is it about this nation that propels us towards this seesaw of construction, destruction and construction?
Fault lines
The gap between rich and poor is the greatest fracture in our society and
has, for many years, always bubbled under the surface. Like all fault lines,
this has been caused by multiple factors, including poverty and high rates
of unemployment, all of which have been exacerbated by the coronavirus
pandemic.
“The extent of the rioting exposed South Africa’s underlying economic
problems, including high rates of unemployment and poverty.
Unemployment is more than 32%, and it is above 64% for those under the
age of 35, according to South African government statistics. More than
half of the country’s 60 million people live in poverty, and more than 20%
are food insecure. The country is one of the most unequal in the world,

and that inequality has increased
since apartheid ended in 1994,
according to the World Bank.”
(“Explainer: What caused South
Africa’s week of rioting?”, 12 July
2021, Africanews.com).
Our democratic nation was
caught by surprise and so, it would
appear, was our security cluster. In
the days following the July mayhem,
the crevices between the rich and
poor proved to be as deep as those
within the ruling party. “A government should stand united and give
Masondo us direction, but the past few days
have shown us how divided the
ANC truly is and why that division is catastrophic for the average South
African.” (Burke, J “Enemies of Democracy behind South Africa’s protests,
says the President”, 16 July 2021, theguardian.com).
So divided is the ruling party that those who orchestrated the insurrection threatening to overthrow the government of the day did not come
from opposition parties, but from within the democratically elected ruling
party. The July mayhem “evolved rapidly into wholesale looting of shopping malls… accompanied by attacks on communications facilities, railways, ports, roads and other critical infrastructure – targets that security
experts… suggest a campaign of deliberate sabotage aimed at making the
country ungovernable.” (Ibid).
Rule of Law
The rule of law is the cornerstone of the Constitution, 1996, which was
adopted and embraced as the supreme law of the Republic. The supremacy
of the Constitution and the rule of law are further endorsed in the preamble of the Constitution as the founding values of this nation. The
Constitutional Court is also established under the Constitution as the
highest court in the Republic, in relation to constitutional matters.

From Africa.
For Africa.
We have the knowledge and experience to
meet and exceed your expectations and offer a
YDULHW\RIOHJDOVHUYLFHVFXVWRPLVHGWRĆW\RXU
VSHFLĆFQHHGV
Our practice areas include:
·

Employment

·

Real estate

·

Litigation

·

Private equity

·

Construction

·

Competition/
anti-trust

·

Data Privacy and POPIA
·

·

Tax and exchange control

Business restructuring
and insolvency

·

Corporate/commercial

·

Wills and estates.

·

Transaction advisory

CONTACT US
LQIR#ODZWRQVDIULFDFRP

lawtonsafrica.com
© LAWTONS AFRICA 2021. All rights reserved.

@Lawtons_Africa

8

September 2021

thelaw/opinion
Ironically, the catalyst of the July mayhem is said to have arisen from
the implementation and application of the supreme law and the emphatic
judgment of the Constitutional Court giving credence to the founding
value of the rule of law.
The Secretary of the Judicial Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector including Organs of
State v Zuma and Others (CCT 52/21) [2021] ZACC 18 judgment was
handed down on 29 June 2021 declaring, amongst other things that:
1. Mr Jacob Gedleyihlekisa Zuma was guilty of the crime of contempt of
court for failure to comply with the order made by the Constitutional
Court in Secretary of the Judicial Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector including Organs
of State v Jacob Gedleyihlekisa Zuma [2021] ZACC 2.
2. Mr Jacob Gedleyihlekisa Zuma was sentenced to undergo 15 months’
imprisonment.
3. Mr Jacob Gedleyihlekisa Zuma was ordered to submit himself to the
South African Police Service, at Nkandla Police Station or
Johannesburg Central Police Station, within five calendar days from
the date of the order, for the Station Commander or other officer in
charge of that police station to ensure that he is immediately delivered
to a correctional centre to commence serving the sentence imposed in
paragraph 2 above.
4. In the event that Mr Jacob Gedleyihlekisa Zuma did not submit himself to the South African Police Service as required by paragraph 3
above, the Minister of Police and the National Commissioner of the
South African Police Service was obliged, within three calendar days of
the expiry of the period stipulated in paragraph 3, to take all steps that
are necessary and permissible in law to ensure that Mr Jacob
Gedleyihlekisa Zuma is delivered to a correctional centre in order to
commence serving the sentence imposed in paragraph 2.
5. Mr Jacob Gedleyihlekisa Zuma was ordered to pay the costs of the
Secretary of the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector including Organs of
State, including the costs of two counsel, on an attorney and client scale.
“In a majority judgment penned and delivered by acting Deputy Chief
Justice Sisi Khampepe…, the court said it was compelled not only by
Zuma’s defiance of its order to comply with summons to testify before the
Zondo commission, but his casual and ‘scandalous’ attacks on the courts.”
(Ferreira E, “In depth: ConCourt sentences Zuma to 15 months in prison,
gives him 5 days to report; Mail & Guardian, 29 June 2021”).
This judgment was celebrated in legal circles as a clear illustration of
the application of the rule of law without fear or favour. The celebratory
mood was short-lived as we then saw a rapid unravelling of our society as
we know it in the July mayhem. The saboteurs would have us believe that
they were the supporters of Jacob Zuma protesting against his ‘unfair’
incarceration. Given the long history of riots and protests against an
undemocratic apartheid government, the irony is not lost on the rest of us
South Africans that the saboteurs of the July mayhem used the same violent protests as were used prior to 1994.
The Minister of Justice and Correctional Services has concluded that
“[w]ithout socio-economic inclusion of the majority of South Africans, it is
evident that the rule of law is under threat…[and] those who drafted the

Constitution had in mind to unite South Africans with their diversity,
uproot the economic imbalances and all forms of discrimination.” (Pule
Leshwiti-Jones, “Rule of law under threat without the socio-economic
inclusion of majority – Lamola” News24, 30 July 2021).
unity of Purpose
“The only thing necessary for the triumph of evil is for good men [and
women] to do nothing.” Edmund Burke
The opportunists and saboteurs did not count on South African society
standing together to protect existing infrastructure and going against
attempts to sow division and destroy unity. They did not foresee that our
society is actually stronger than the opportunistic criminals exploiting the
plight of the poor to achieve their misplaced political ends and the infighting within the ruling party. We dare not watch the triumph of evil.
Just as we were beginning to decry the dearth of leadership, we found it
in the most unlikely of sources, Santaco, the biggest taxi association.
Santaco “teamed up with members of communities in Gauteng and KwaZulu Natal to protect infrastructure from being destroyed amid the civil
unrest…[which had] engulfed both provinces.” (Nkosi, N. & Mtshali, S.
“Communities rally together to end looting and protect businesses”, Cape
Argus, 15 July 2021). The efforts of Santaco were ably supported by members of communities who took it upon themselves to protect their
resources and infrastructure.
Together with Santaco, various communities across Gauteng stood
against looting in parts of Soweto, Kwa-Thema, Soshanguve and those in
Tembisa also took turns in protecting and guarding their shops and shopping malls around the clock. It is reported that in certain communities,
politicians “who claimed [they] came to support them” (Ibid) were chased
away by these communities.
The Minister of Justice and Correctional Services, Ronald Lamola, firmly
believes that the solution lies beyond political leadership. In his approach,
he refused to focus on the mere political in-fighting of the ruling party by
calling for “a social compact between civil society, private sector and government to build a just society…[because] the relationship between justice and
economic freedom is highly contingent on how all social partners implement
our Constitution.” (Pule Leshwiti-Jones, “Rule of law under threat without
the socio-economic inclusion of majority – Lamola” News24, 30 July 2021).
Clean-up efforts “have demonstrated that a more equitable and multiracial future is possible, but that we have to create it ourselves.” (Mthiyane
W and Brig-Ortiz “Steps to take for the reincarnation of South Africa”,
Daily Maverick 20 July 2021, dailymaverick.co.za).
The call from the Minister is one to South Africans from all walks of
life…to become activists to dismantle the legacy of apartheid, because it is
when we show a unity of purpose that we succeed. He relies on the recent
acceleration of the vaccination programme as a stellar example of the success achieved through co-operation between the private sector, civil society and government.
It is clear that the “riots are a warning shot demanding us to dismantle
and reconstruct South Africa to make it a more equitable country for
everyone.” (Ibid). ◆
Masondo writes in her personal capacity; she is a lawyer and sits onnumerous boards of directors.
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Did the Constitutional Court uphold or
breach the law in the Zuma Matter?
CLEMENT MARUMOAGAE

T

his article discusses selected aspects of two
Constitutional Court judgments that were delivered against former President Jacob Zuma by
the Constitutional Court in 2021. It assesses whether
the Constitutional Court was the appropriate court of
first instance in the dispute between the Mr Zuma and
the Judicial Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector
including Organs of State. It further evaluates whether
the CC upheld the rule of law and thus clearly demonstrated that no-one is above the law or, in attempting to
protect its authority, it violated the law and Mr Zuma’s
rights.

An order forcing Zuma to attend the Commission
Early in 2021, the Commission launched an urgent application to the
Constitutional Court to force Mr Zuma to respect the summons that the
Commission issued against him to testify. Mr Zuma decided not to participate in these proceedings and made an application for the chairperson of
the Commission to recuse himself, which was dismissed. Mr Zuma then
left the Commission without being excused.
The Chairperson instructed the Secretary of the Commission to lay a
criminal charge and to launch an urgent application to the Constitutional
Court (Secretary of the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector including Organs of State v
Zuma 2021 (5) BCLR 542 (CC) (Zuma One). In applying for urgent direct
access, the Commission argued that because of its short lifespan, the
Constitutional Court was the most appropriate forum to finalise this dispute, “… because if it were to approach the High Court, the appeal process
which may ensue would defeat the objective of compelling the respondent
to testify before the Commission”. In entertaining this argument, the
Constitutional Court did not raise as an issue that the Commission had
previously applied for an extension of time where the need arose, and it
could do so again to ensure that the entrenched civil procedural rights of
litigants against the Commission were not prejudiced. In the months following the Zuma One judgment, this is exactly what the Commission did.
The Commission applied for and was granted a further three month extension by the Pretoria High Court.
It is disturbing that the CC granted direct access on the allegation that
the Commission was pressured to conclude its work and that it was not left
with much time to do so. This is the false basis upon which Mr Zuma was

subjected to the jurisdiction of the Constitutional Court, which appears
not to have adequately applied its mind to the impact of this application
on Mr Zuma’s procedural right to appeal or review any decision against
him. Without seriously questioning the Commission’s ability to request for
extension, the Constitutional Court did not push the Commission on the
urgency procedures available in the high court and why those, with the
assistance of the National Prosecuting Authority, were inadequate to assist
it to achieve its intended objectives in this matter.
It is not clear from the Zuma One judgment why rule 6(12)(a) of the
Uniform Rules of Court, which provides that in urgent applications, a
judge can disregard the ‘forms and service’ prescribed by the rules, was not
competent for the Commission to use. It is common practice that urgent
matters in the high court can be brought at any time to circumvent the
time periods usually involved. The Commission ought to have approached
the high court and, in terms of Rule 6 (12)(b), “… set forth on affidavit
explicitly the circumstances which
[it] avers render the matter urgent
and the reason why [it] claims that
[it] could not be afforded substantial
redress at the hearing in the normal
course” (J v J and Another (5250/17)
[2017] ZAECMHC 53 (14
December 2017). It is submitted
that on this point alone, the
Constitutional Court erred in granting the Commission direct access.
By so doing, it prejudiced Mr
Zuma’s procedural law rights to
challenge the adverse decision
against him to a superior court.
Marumoagae
The second issue that is concerning about the Zuma One majority judgment is how it dealt with the applications for amicus curie made in
this case. While it accepted the applications made by the Council for the
Advancement of the South African Constitution (CASAC) and the
Helen Suzman Foundation (Foundation), it rejected that made by Adv
Vuyani Ngalwana SC. The importance of this decision lies on the arguments made by all the amici. For instance, the Court was required to interpret s3(4) of the Commission Act (8 of 1947), which extends the protection enjoyed by witnesses in criminal trials relating to privilege to the
hearings of commissions. Section 203 of the Criminal Procedure Act, 1977
provides that “[n]o witness in criminal proceedings shall, except as provided
by this Act or any other law, be compelled to answer any question which
he would not . . . have been compelled to answer by reason that the
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answer may expose him to a criminal charge”. In other words, section 3(4)
of the Commission Act read with s203 seeks to protect witnesses called to
provide evidence before commissions of enquiry from being compelled to
give self-incriminating evidence. In Zuma One, “CASAC argued that section 3(4) must be construed as excluding the privilege against self-incrimination but retaining all other privileges”. While the Court appeared not to
be persuaded by this argument, it nonetheless declared that “Mr Zuma
does not have a right to remain silent in proceedings before the
Commission”. It is not clear what Adv Ngalwana’s submissions would have
been on this issue or how they would have assisted the court to have a better understanding of the relationship between s3(4) of the Commission
Act and s203 of the Criminal Procedure Act. In dismissing his application,
and without adequately explaining the nature of the arguments made by
Adv Ngalwana, the Court merely stated that his application “does not
meet the relevant requirements”.
It is not disputed that Mr Zuma made it clear that he was not going to
participate in the Commission’s proceedings while his review application
was still pending. Nor is it disputed that Mr Zuma defied the lawful process
of the Commission first by leaving the Commission without being excused
from doing so, and second, by failing to appear after being lawfully summonsed by the Commission. The Commission was, therefore, entitled to
launch court proceedings to force Mr Zuma to obey the summons. The
challenge, however, is which court was competent in law to deal with this
matter as a court of first instance? It is submitted that there was no basis
upon which the Constitutional Court should have granted direct access.
The high court was available to address this issue on an urgent basis.
Contempt of court proceedings
Mr Zuma failed to attend and give testimony at the Commission, which
led the Commission to launch an urgent application for contempt of court,
and to seek an order of direct imprisonment against Mr Zuma.
In Secretary of the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector including Organs of State v
Zuma and Others (CCT 52/21) [2021] ZACC 18 (29 June 2021) (Zuma
Two), the Constitutional Court judges were divided nine to two.
Khampepe ADCJ, for the majority, approached this case on two bases:
first, to protect the authority of the judiciary generally, and the
Constitutional Court in particular, with a view to discourage non-compliance with court orders; and secondly, based on proving that no-one,
including Mr Zuma, was above the law in South Africa. The Commission
argued that Mr Zuma’s conduct posed a grave threat to the administration
of justice and the rule of law and may influence others to defy the courts.
Further, that “Mr Zuma has effectively conducted a politically-motivated
smear campaign of this Court, the Commission and the Judiciary”. The
majority stated that “[n]ever before has this Court’s authority and legitimacy
been subjected to the kinds of attacks that Mr Zuma has elected to launch
against it and its members. Never before has the judicial process been so
threatened… it is becoming increasingly evident that the damage being
caused by his ongoing assaults on the integrity of the judicial process cannot be cured by an order down the line. It must be stopped now. Indeed, if
we do not intervene immediately to send a clear message to the public that
this conduct stands to be rebuked in the strongest of terms, there is a real
and imminent risk that a mockery will be made of this Court and the judi-

cial process in the eyes of the public. The vigour with which Mr Zuma is
peddling his disdain of this Court and the judicial process carries the further risk that he will inspire or incite others to similarly defy this Court,
the judicial process and the rule of law”.
The majority’s quest to “uphold the rule of law” and protect the integrity
of the judiciary by “stopping the alleged conduct of Mr Zuma” has been
welcomed and praised. It is unfortunate that most of the commentary is
not on the reasoning and approach of the majority, but on the judgment,
which many believe indicates that we are all equal before the law. The
proper and contextual reading of the majority judgment indicates that it
did the contrary. If Mr Zuma’s name is removed from the judgment and it
is read contextually to understand its approach and reasoning, it will
immediately become clear that the judgment was a violation of the rule of
law for many reasons. I will only deal with two important procedural
aspects: should the Constitutional Court have been the court of first
instance in this matter, and did the majority fail to understand the
methodology of criminal procedure.
Despite the debate in which the Court engaged regarding the contempt
of court proceedings, this is a crime in South Africa, irrespective of
whether a court order being defied emanated from criminal or civil proceedings. A contempt of court proceeding necessitates the establishment
of guilt and leads to a criminal sanction, be it direct imprisonment, a suspended imprisonment sentence or a fine. In dealing with the issue of contempt of court, the majority was misled by Fakie N.O. v CCII Systems
(Pty) Ltd 2006 (4) SA 326 (SCA) where it was made clear that contempt
of court proceedings, particularly those emanating from civil proceedings,
may be conducted in motion proceedings. This led the court to enter an
unnecessary debate relating to coercive and punitive orders. Coercive
orders, if not respected, would also ultimately lead to punitive actions.
What the court lost sight of, is that the proceedings in Fakie emanated
from the high court and were appealed to the SCA, with a further option
of appeal to the Constitutional Court. Thus, any wrong decision by a judge
in a lower court stood a chance of being corrected by a superior court.
Second, the majority also lost sight of the fact that being a crime, contempt of court mandated the participation of Mr Zuma, who stood a
chance of being sent to prison.
By granting direct access to the Constitutional Court, the majority
effectively denied Mr Zuma the right to appeal, particularly because there
was a dissenting view. That alone should have been the basis for the
Constitutional Court to leave the matter to be first dealt with by lower
courts. The majority held that “[i]t goes without saying that neither the
public’s vested interests, nor the ends of justice, would be served if this
matter were to be required to traverse the ordinary, and lengthy, appeals
process that would render the litigation protracted”. The majority did not
explain why the urgency proceedings possible in the lower courts would be
inadequate. There are two concerning statements made in the majority
judgment which could justifiably lead to an argument that the Court
missed the point on the value of appeals generally. First, the majority said
that “[w]hilst this judgment indeed cannot be appealed, this Court afforded
Mr Zuma multiple opportunities to place relevant material before it”. This
did not erase Mr Zuma’s right to have an adverse court decision against
him reconsidered by a higher court. This right was not dependent on the
‘generosity’ of the Constitutional Court and its willingness to invite him to

September 2021

11

thelaw/opinion
participate in the matter before it. Second, the majority stated that “Mr
Zuma simply does not enjoy an accused person’s right of appeal”. An
appeal has nothing to do with how the Court characterises the person subjected to its order, but rather whether the person believes the order against
them to be wrong and that a superior court may come to a different conclusion. The majority assumed that it had the right to protect the rule of
law, which it sought to do by denying Mr Zuma the right to have an order
against him reconsidered by another court. The majority was of the view
that this limitation was justified by the Constitution itself, which “categorically allows the denial of the right of appeal by empowering this Court to
entertain matters by way of direct access. So, the Constitution itself has, in
its wisdom (or rather that of its framers), seen fit to take away the right of
appeal in those instances where direct access is warranted”. This is not
entirely true, because the Constitution does not encourage the violation of
protected rights where there is no justifiable basis to do so. In this instance,
there was no reason for the Court to grant direct access on an issue that
could have been adequately dealt with by a lower court, particularly
because it involved fundamental rights which judges of the court viewed
differently: the rights to fair trial, appeal and freedom. Theron J correctly
held that “… section 167(6)(a) is a procedural rule which allows a matter
to be brought directly to the CC. It does not divest litigants of their constitutional rights. To the extent that the main judgment suggests that the
granting of direct access to this Court has the result of divesting litigants of
their constitutional right of appeal, it fails to grasp this point”.
In the second issue, the majority failed to realise that it was now a
criminal court being asked to pass a criminal sanction. It failed to engage
some of the most important provisions of the Criminal Procedure Act (51
of 1977) (CPA) with a view to determining whether they were applicable
in this matter. First, s43 of the CPA empowers judicial officers to issue warrants of arrest upon written applications, where offences committed must
be set out. Section 43(2) of the CPA provides that “[a] warrant of arrest
issued under this section shall direct that the person described in the warrant shall be arrested by a peace officer in respect of the offence set out in
the warrant and that he be brought before a lower court”. The point here
is that once the Constitutional Court was satisfied to be the court of first
instance, it should have considered whether it was competent to issue a
warrant of arrest to ensure Mr Zuma’s attendance, notwithstanding the fact
that he did not oppose the application. Persons accused of crimes, like Mr
Zuma, who was accused of being in contempt, ordinarily do not submit
any document for them to appear in court. They are generally forced to
appear through arrests, and they then apply for bail to secure their release
on warning. The Court had the authority to secure Mr Zuma’s attendance,
particularly because it was requested to impose sanction that interfered
with his right to freedom as provided by s12(1)(a) and (b) of the
Constitution. In fact, the majority judgment did not deal with this constitutional provision adequately. It provides that ‘[e]veryone has the right to
freedom and security of the person, which includes the right not to be
deprived of freedom arbitrarily or without just cause [and] not to be
detained without trial’. Contempt of court proceedings which emanate
from civil proceedings have the potential to ensure detention without trial.
The majority did not interpret s12(1)(a) of the Constitution in relation to
the actual contempt of court proceedings before it, but in relation to the
mitigation of sentence that it was likely to impose. In its eyes, the majority

promoted Mr Zuma’s rights when it invited him to provide an affidavit of
no longer than 15 pages to provide mitigation in the event that he was
found guilty of the alleged contempt, and to make a submission on the
nature and magnitude of sentence that should be imposed (Zuma Two).
While it is doubtful that a court can ask a litigant to mitigate before conviction, this was a clear demonstration that the judges of the
Constitutional Court appreciated that they were conducting a criminal
court in this matter.
In my view, s12(1)(a) and (b) of the Constitution make it quite clear
that the current jurisprudence that a person ‘charged’ with contempt emanating from both criminal and civil matters can be convicted on motion
proceedings is utterly wrong. This provision requires a trial, because a person’s right to liberty is threatened. On this point, it is submitted that the
Constitutional Court failed to understand the methodology of criminal
procedure, which they ought, at the very least, to have considered. Further,
the view that a person facing contempt proceedings is not an accused person appears to be unsustainable. When there is a claim that a court order
has not been obeyed, an accusation is made that the court was defied. It is
precisely this point that makes the Constitutional Court an inappropriate
forum of first instance to deal with contempt matters, even of its own judgments. This case should have been taken to the magistrates’ court (which
may entertain matters on an urgent basis) so that it could be ventilated.
Alternatively, if the Commission felt that time would have been lost, the
high court should have been approached on an urgent basis.
Theron J, writing for the minority, correctly observed that where a person
is facing a punitive committal order, s35(3) of the Constitution in its entirety
is unavoidable. In this instance, Mr Zuma would be accorded the status of an
“accused person” for the purposes of s35(3) (Zuma Two). In S v Dzukuda; S v
Tshilo 2000 (4) SA 1078 (CC), the Constitutional Court held that “an
accused’s right to a fair trial under section 35(3) of the Constitution is a
comprehensive right and embraces a concept of substantive fairness …”.
The question is, was Mr Zuma treated fairly by the CC or did the desire to
prove that we are all equal before the law, as well as the judges’ frustration
with Mr Zuma’s conduct, lead the majority to be blinded? Did they fail to
properly consider the impact of its approach on Mr Zuma’s rights?
Theron J correctly reasoned that:
‘By depriving contemnors of their liberty without a criminal trial, summary contempt proceedings, even when brought on notice of motion,
limit the fundamental right to freedom of the person protected by section 12 and the right to a fair trial protected by section 35(3) of the
Constitution. Where this procedure is exercised for purely punitive purposes, the limitation of fundamental rights cannot be justified. Rights
should not be limited without a criminal trial in the interests of
“nakedly punitive retribution’.
I am of the view that the Constitutional Court should have sought
answers from the Criminal Procedure Act or, at the very least, have
explained why this Act was inadequate to dispose of the matter, notwithstanding its criminal nature. For instance, given the fact that the
Constitutional Court decided to be the court of first instance in this matter, the phrase ‘lower court’ may be interpreted to include the CC. Because
the Court was turned into a criminal court and requested to pass a crimi-
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nal sanction, perhaps s179(1)(a) of the CPA may have assisted. This section provides that “[t]he prosecutor or an accused may compel the attendance of any person to give evidence or to produce any book, paper or
document in criminal proceedings by taking out of the office prescribed by
the rules of court the process of court for that purpose”.
Because the Commission went directly to the Constitutional Court,
perhaps it should have relied on this provision to secure Mr Zuma’s attendance as a witness in these proceedings, to provide evidence regarding the
contempt of court ‘charge’ against him, and ensure that his rights were
adequately protected.
Concluding Remarks
The desire to protect the image of the Constitutional Court and to prove
that no-one is above the law led the majority to conduct themselves in a
potentially unconstitutional manner. I am convinced that Theron J was
absolutely right to conclude that ‘[t]he main judgment, by its own admission, has pushed the bounds of our law of contempt in order to meet these
exceptional circumstances’ (Zuma Two). Because there was a difference of

opinion in the Constitutional Court, sitting as a court of first and last
instance, the majority ought not to have granted direct access, or, at the
very least, have been more cautious and, if it thought that direct access
was competent under the circumstances, have granted an order as suggested
by the minority judgment. I agree with Theron J that the majority created
bad law, which is not only bad, but also unconstitutional (Zuma Two). In
my view, the majority judgment should not be celebrated, because it violated the law and Mr Zuma’s constitutional rights to appeal, fair trial and
freedom. These are important constitutional rights which the
Constitutional Court has now demonstrated can be stripped from those
appearing before it without engaging s36 of the Constitution, which provides the justification for the limitation of rights.
How one feels about Mr Zuma is beside the point; the majority’s
approach should leave any person who respects the rule of law concerned
about how the judges of the Constitutional Court exercise their powers. ◆
Marumoagae is an Associate Professor at the University of the
Witwatersrand and a practising Attorney at Marumoagae Attorneys.

Zuma’s committal a victory for the rule of law
BOUWER VAN NIEKERK

J

ohn Locke, an English philosopher and physician,
who is widely regarded as one of the most influential of Enlightenment thinkers and is commonly
known as the Father of Liberalism, famously stated,
“where there is no law, there can be no freedom. For to
be free means to be free from the persecution and the
violence of others: something which will be impossible
if there were no law.”

We as South Africans hold this to be a self-evident truth; it upholds the
maxim of the rule of law. For the law is not there for some to regard and
others to treat with indifference – it is the cornerstone of our constitutional democracy, founded on the principle that all of us, no matter our standing or role in life, be it individual or institutional, are subject to the principle whereby all members of society (including governments) are considered equal before the law. Differently put, the rule of law is the principle
that no person is above the law.
Unfortunately for him, former President Jacob Zuma did not spend his
forced retirement from politics grappling and fencing with the vexed metaphysical meaning of what precisely this entails, nor did he bother to
express his thoughts on the subject in the manner he was called upon to
do so by the Constitutional Court. On 29 June 2021, this caught up with
him. On this day, he was schooled by the Constitutional Court about the

relevance of law in our society, and he was admonished for his haphazard
notions of abusing his freedom to act as he pleases in a Constitutional
Democracy that has little time for someone portraying himself as being a
martyr for the unjustly fingered.
But this judgment does not just concern itself with the question of
whether it should incarcerate an individual. It speaks to the very fabric of
our Constitutional Democracy. This is evident by the opening lines: “It is
indeed the lofty and lonely work of the Judiciary, impervious to public
commentary and political rhetoric, to uphold, protect and apply the
Constitution and the law at any and all costs.”
It continues to remind all of us
that this is not simply a question of
deciding the narrow point of law as
to whether a recalcitrant litigant
should be held accountable for his
misdemeanours. It talks to the very
essence of what our democratic system, fought for over decades of both
conflict and negotiation, was eventually built on: “[t]his matter also concerns the protection of the authority
of the Judiciary to carry out its constitutional functions vested in it by
section 165 of the Constitution, and
the safeguarding of the rule of law,
the supremacy of the Constitution,
Van Niekerk
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and the values that lie at the heart of our constitutional order.”
It is indeed a sad day when the authority of our constitutional dispensation and the authority of the highest court in the land is challenged by
someone that not once, but twice, swore allegiance to the Constitution,
and promised to uphold it. Sadder even is the day that this very person
places himself in the position where he goes to extreme lengths to disregard compliance with an order of the Constitutional Court to testify at a
commission that he himself convened. I can do no better than echo these
sentiments as contained in the judgment: “Never before has this Court’s
authority and legitimacy been subjected to the kinds of attacks that Mr
Zuma has elected to launch against it and its members. Never before has
the judicial process been so threatened.”
So, what to do? What to do with a former Head of State, or anyone
else for that matter, who appears to be impervious to any order of court, let
alone the highest court of the land? And what to do if any one individual
or corporation or state entity successfully approaches a court, just to be met
with arrogant indifference? Now we know for sure: “It is perspicuous that
the constitutional right of access to courts will be rendered an illusion
unless orders made by courts are capable of being enforced by those in
whose favour the orders were made.”
And herein lies the rub. South Africans – all of us, no matter our standing
– must be able to turn to the courts to have our disputes resolved in a
Constitutional Democracy. And once resolved, we must have the belief that it
will, no matter the cost to the losing party, be enforceable. Because,
“[a]lthough the harm caused to successful litigants, like the applicant, through
contempt of court is by no means unimportant, the overall damage caused to
society by conduct that poses the risk of rendering the Judiciary ineffective and
eventually powerless is at the very heart of why our law forbids such conduct.”
The judgment thus reaffirms that everyone has the right to approach the

courts to have his, her or its disputes resolved. But with this right comes
consequences. If you ignore this right, or choose not to use it, it does not go
unrecognised, nor is it free from consequences, especially in this case: “Mr
Zuma had every right and opportunity to defend his rights, but he chose,
time and time again, to publicly reject and vilify the Judiciary entirely.”
So, what happens then? If you choose not to participate in legal proceedings, chances are that you will receive a judgment that is not in your favour.
This is how it works. This is why people and organisations litigate. They litigate in order to come to a resolution. And they do so to achieve legal clarity
and certainty. In practice, this is achieved by obtaining a court order. Why?
Because they believe that a court order is enforceable: “If the impression were
to be created that court orders are not binding, or can be flouted with impunity,
the future of the Judiciary, and the rule of law, would indeed be bleak.”
And so the rule of law is upheld. It disregards the identity of the participants to the legal processes. In considering sanctions, the identity of the
participants and their actions leading up to deciding on appropriate sanctions may play a role, but the epochal consideration remains the dignity
and authority of the court and the binding nature of its orders. For without
this, it will be a toothless bite to be undermined by those who choose to
undermine it. This is eloquently stated by Khampepe ADJC in her closing
remarks: “My duty, as I pen this judgment, is cloaked in the duty and loyalty
that I owe to our Constitution and the rule of law that undergirds it.”
This is a timely reminder for all those who chose to act with impunity
to plunder our limited resources, and who consider themselves above the
realms of repercussions. Let them be reminded that the rule of law, and the
implementation thereof, does not seek favour or discriminate, but acts only
on the dutiful loyalty to the Constitution and everything it deems dear. ◆
Van Niekerk is a Director at Smit Sewgoolam Inc.

Zuma’s red herring application
BOUWER VAN NIEKERK

J

ust when we thought that the phat lady, Justice
Khampepe, brought the curtain down on the Zondo
versus Zuma show, the former President, at the thirteenth hour, tried to pull a rabbit out of a hat to avoid
jail time, after being found guilty of the crime of contempt and sentenced to fifteen months of direct imprisonment. On 2 July, Zuma launched an urgent application asking the Constitutional Court to rescind its judgment, which has been widely lauded as a victory for the
rule of law, just two days before he was to turn himself
over to the authorities to start serving his time.

In this application, Zuma asked the court to “dig from the depth of its
judicial being, to extract the requisite calmness and restraint, and to
adjudicate my application solely based on its legal merits.” This supposedly impassioned and urgent call for reason is ironic, as it invariably
takes one back to that dreaded week in December 2015 when almost
an entire nation called upon the former President to rethink his
appointment of Des van Rooyen as Minister of Finance. However, this
plea by Zuma is unlikely to render the same result, as the rationales
employed by the decisionmakers in coming to their initial decisions
differ dramatically. Zuma’s initial decision to appoint his weekend special Minister was clearly not based on the sound reasoning expected of
someone occupying the position of Head of the Executive. In deciding
whether to commit Zuma to imprisonment, the majority of the
Constitutional Court’s Justices spent three months and 66 pages
painstakingly explaining why it came to the conclusions that it did.
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And therein lies the rub.
So why would Zuma suddenly turn to the very court that he has
publicly snubbed over the last couple of months, to overturn a judgment on which the ink has not even properly dried? In his application,
Zuma called on the court’s “supreme duty” to re-evaluate whether its
order violated “the constitutional rights it is enjoined to protect”. If it
does, then Zuma asked that it makes itself susceptible to “the rescission
regime” as envisaged in the Rules of Court and the common law. As I
will argue, there appeared little chance of Zuma succeeding to persuade
the Justices that they got it wrong the first time around.
After bemoaning the fact that he can no longer litigate on the
unbridled and luxurious scale that he was accustomed to when the taxpayer footed his hefty bills, Zuma explained that he decided that he
would only litigate matters “where it was absolutely necessary for me to
do so.” This, he said, did not include “urgent applications of the
Commission, especially those which I honestly, but clearly mistakenly,
believed to be wholly unmeritorious.” This statement would be laughable were it not so deeply offensive, not just to any court considering the application, but also to the
Commission of Inquiry into
Allegations of State Capture (lest
we forget, a commission that he
himself launched), and the country
as a whole.
Zuma does not hail from the
long line of former presidents, both
nationally and internationally, who
started out in the legal profession.
As such, his “decision” would have
been influenced by advice that he
received from counsel. Unless
Van Niekerk Zuma insisted on taking advice
from a legal practitioner who studied law at the Hogwarts School of Witchcraft and Wizardry, it is
unthinkable that he could have been advised to ignore the application
because it was “wholly unmeritorious”. But even if he did, it is simply
inexplicable that when called upon by the Constitutional Court to
make representations by way of affidavit, he or any of his advisers could
have thought that this could likewise simply be ignored. The former
President should have known that a directive from the highest court of
the land is not something to be treated with indifference or contempt.
Zuma then continued to make a song and dance of the fact that the
Constitutional Court should not imprison him for simply “expressing

opinions”, whether they be sound or flawed, as he is simply exercising
his Constitutionally guaranteed right to do so. This argument is equally
unpersuasive, should be considered with circumspection and, once
weighed against the facts and the law, should be rejected out of hand.
This is so, since Zuma had many opportunities to convey his “opinions” to the Constitutional Court; in fact, the court went as far as to
direct him to do so. He refused. By doing so, he elected to derisively
ignore the processes of the Court, leaving it with no alternative but to
come to the conclusions and ultimate order that it did. To then suggest
that the court should, on an ex post facto basis, revisit its judgment
based on belated submissions, constitutes Zuma calling on rights that
other litigants simply do not have. How easy it would be to ignore
directives and court orders until such time as it threatens your liberty,
only then to cry foul and ask for reconsideration? If this is how the law
should work, justice would simply never be done.
As for the procedural basis upon which he is entitled to the relief
requested, Zuma pinned his colours to the mast of his application meeting the requirements of one wherein he, as an affected party, applies to
rescind a judgment that was erroneously granted in his absence, which
contained a patent error. Incredulously, he then suggested that the
proposition that the order was made in his absence is unlikely to be
contested. If the court should find this to be the case, it would have to
disregard the fact that Zuma intentionally and unequivocally elected to
ignore its directives to explain why he should not be committed to
prison. Once again, if he is afforded this right, he will again have to call
upon rights that simply are not granted to other litigants.
As opportunistic as this application may be, I have little doubt that
it will (and should) fail. Although the former President has long been
known to successfully employ the Stalingrad tactic of taking every conceivable technical point and right to appeal to frustrate any opponent
who has faced him (a right that he has, and something that correctly
has not come under scrutiny in the Constitutional Court’s judgment),
his failure to appreciate that he is a party to legal proceedings in a
Court in which judgments cannot be appealed or rescinded simply by
staying away, may very well be his ultimate undoing. It will be a sad
day if takes the scandalous exploits of a former President to prove this
point. But prove it the Constitutional Court must, for it is necessary to
uphold the rule of law – a law where everyone is treated equally. ◆
Van Niekerk is a Director of Smit Sewgoolam Incorporated.
The Constitutional Court reserved judgment on 12 July. At the
time of uploading the Q3 issue of without prejudice, no ruling
had been made. – Ed
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Judicial dissent in times of
constitutional crisis
HELEN TAYLOR

When constitutional democracy is under strain, how
should we view disagreement among judges in a
court of (supposed) last resort?
he Constitutional Court has been thrust centrestage during this winter of discontent in South
Africa. Within the space of a couple of days, the
Court handed down judgment in two cases that were
freighted with political significance. But if these two political hot potatoes that landed in the lap of our apex court
made the judges shift uneasily in their seats, this was not
apparent at the live broadcasts of judgment being handed
down in each matter.

T

First, on Tuesday 29 June 2021, it was Acting Deputy Chief Justice Sisi
Khampepe who read – with unflinching focus and calm command – the
Court’s reasons for its punitive order sentencing former President Zuma to
15 months’ imprisonment. This was for Zuma’s contempt of its earlier
order directing him to comply with the summonses and directives issued
by the Zondo Commission.
Then, on Thursday 1 July 2021, it was Justice Chris Jafta who delivered –
in his characteristically temperate tones – the Court’s withering critique of
Public Protector Busisiwe Mkhwebane’s disregard for both the facts and the
law in her findings and remedial action against President Cyril Ramaphosa in
relation to CR17 campaign donations.
The outcome of each case is of undeniable political consequence,
adding to a string of legal losses that has landed the former President in
prison and the incumbent Public Protector perilously close to impeachment. Taken together, the two judgments shift the fault lines of power in
our fragile democracy.
On both occasions, extensive portions of the Court’s judgment were
read out, rather than a summary as is the usual practice. Yet, unlike the
judicial spectacle of unanimity with which Chief Justice Mogoeng
Mogoeng brought down the ‘sharp and mighty sword … to chop the ugly
head of impunity off its stiffened neck’ in the Nkandla case (para 1), the
Court was split in both of its recent decisions.
While the Court was unanimous in finding Zuma guilty of contempt of
its orders, a partial dissent written by Justice Leona Theron (with Justice
Jafta concurring) parted ways with the majority on the question of sanction. And in the campaign donations case, Chief Justice Mogoeng found
himself alone in finding merit in the Public Protector’s appeal.

These minority judgments are now being used to shore up support for
spurious challenges to the finality of the Court’s judgments. Zuma applied
to the Court for the rescission of its ‘erroneous’ and ‘unconstitutional’
judgment, and his arguments were entertained in a hearing on 12 July
2021. On 23 July 2021, Mkhwebane followed suit with a rescission application of her own.
This calls into question the status of minority judgments in a court of
last resort. The Court’s answer to these rescission applications will not only
influence the future practice of judicial dissent, it will also have profound
implications for the Court’s authority and the rule of law in South Africa.
Wielding dissents to undermine judicial authority
Zuma has long questioned the logic of dissenting judgments, most memorably in an interview with The Star in February 2012:
‘How could you say that judgment is absolutely correct when the judges
themselves have different views
about it? … There are dissenting
judgments. You will find that the
dissenting one has more logic than
the one that enjoyed the majority.
What do you do in that case?’
But now Zuma is not just wielding a dissent to criticise the majority’s reasoning; he is using a minority
judgment to mount a more fundamental challenge to the authority of
the Court’s ruling against him.
The rescission application claims
that ‘the key sting of the minority
Taylor
judgment’ was ‘the unprecedented
announcement that the
Constitutional Court had acted unconstitutionally and therefore irrationally or has exceeded its judicial authority and mandate’ (para 95).
Importantly, this does not merely characterise the minority judgment as
having disagreed with the majority, but as having pronounced on the constitutionality of the majority judgment itself.
This is a legal sleight of hand. Of course, a dissent often arises from disagreement between the judges about what the Constitution requires in a
particular case, but only the argument that garners majority support authoritatively answers that question. This simple but incontrovertible fact means
that even the judges in the minority – notwithstanding their disagreement –
would now have to recognise that the contempt case against Zuma was
authoritatively and finally settled by the majority judgment.
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But, in keeping with his strategy of litigating by letters, Zuma’s distortion of the Court’s decision appears to be aimed primarily at influencing
the court of public opinion. As the guardian and final arbiter of the
Constitution, the Court’s legitimacy depends on public confidence that its
rulings do, in fact, vindicate the Constitution. By contending that the
majority judgment is ‘unconstitutional’, Zuma casts the Court as a threat
to the Constitution it is tasked with protecting and, by implication, to his
human rights as a ‘victim’ of the Court’s deviance.
This is why the rescission application constitutes a continuing – and
indeed more radical – assault on the Court’s authority and the rule of law.
And here’s the rub: Zuma seeks to portray the dissent as having split the
Court in an internecine power struggle that renders the authority and
finality of all its judgments open to contestation.

Thus, irrespective of which opinion in the Zuma contempt case and the
campaign donations case one considers to be ‘correct’, the accommodation
of diverging views should be valued as an indication of judicial independence. The split judgment reveals that there was reasoned disagreement,
and each judge had to apply their mind to the opposing arguments before
independently deciding which one would receive their concurrence.
The point can be put more strongly. The judicial oath to apply the law
‘impartially and without fear, favour or prejudice’ arguably requires that
judges be allowed to dissent. This is not to diminish the value of judicial
deliberation aimed at reaching consensus, but rather to make the point
that forcing consensus would ignore the inextricable link between a judge’s
freedom to dissent and their constitutional duty to apply the law impartially,
as a member of an independent judiciary.

Questioning the value of dissenting judgments
Should South Africans lament the fact that the Constitutional Court did
not speak with one voice when sanctioning Zuma for his contempt of court?
While the practice of dissenting judgments is a familiar feature of legal systems influenced by the common law, there are diverging opinions about
when and why judges should dissent – particularly in a court of last resort.
Undoubtedly, a unanimous judgment can be a compelling way for the
Court to assert its authority in politically divisive cases. In the Treatment
Action Campaign case, for example, the unanimous judgment delivered in
the name of ‘The Court’ gave an unequivocal message of what justice
demands in the face of a catastrophic political climate of AIDS denialism.
Unanimity took another powerful form in the Makwanyane case, with all
eleven judges writing individually to express their support for striking
down the death penalty.
But there are also reasons to value dissent, even when – and perhaps
especially when – one agrees with the majority judgment. This is because
transparent and reasoned disagreement among judges is a powerful demonstration that the Court is independent and accountable. These two virtues
are especially important as our judiciary is currently under fire from both
sides: judicial independence is under watch as claims of judicial capture
and bias are raised to discredit court decisions more widely; yet judicial
accountability is also cause for concern as the integrity of the JSC appointments and disciplinary processes have come up short.

Dissent as a mechanism for judicial accountability
Second, the practice of dissenting judgments serves the valuable purpose of
promoting accountability by ensuring that judges are answerable for their
decisions.
The Constitutional Court, like other apex courts around the world, settles disagreement between judges through majority decision-making. This
is not simply a hand-raising exercise; rather, judicial deliberation is a reason-giving practice. Judges are not only entitled – as an exercise of judicial
independence – to voice their own opinion they are also obliged to do so,
and to support their view with reasons.
However, these deliberations are held in private to enable the free and
frank exchange of views among judges. The publication of dissenting judgments is thus an important counter-balance to the secrecy of judicial deliberations, making public not merely the existence of disagreement, but also
the reasons for it.
The transparency of this reasoned disagreement does not undermine the
authority of the Court. On the contrary, a dissenting judgment forces engagement with opposing views and, by inviting refutation, shows why one argument commanded the majority. This does not necessarily mean we might
always think the majority got it right, but having to justify its decision with
reference to reasons is an important form of accountability for judicial power.

Dissent as a vital sign of judicial independence
First, dissent is a vital sign that judicial independence is alive – and kicking, as it turned out in the Zuma contempt and campaign donations cases.
Discussions about judicial independence often focus on the structural or
formal safeguards that protect the independence of the judiciary as an
institution (such as financial autonomy) or the independence of judges as
individuals (such as security of tenure). These safeguards are essential, of
course, but when the strategy of state capture has been to hollow out the
structures of our constitutional democracy, we should also be attentive to
the substance of our democratic practice – in this case, judicial independence as a democratic norm that is respected and fostered.
The practice of dissenting judgments, which flows from the court’s
inherent power to regulate its own processes, embeds judicial independence as a norm to be cultivated in the daily, concrete task of judging. A
dissent bears out the existence of disagreement that is only possible where
there is independent-mindedness on the bench.

Reclaiming judicial dissent as an antidote to divisive political
rhetoric
But does all this hold true in troubled times, when majority decisions are
denounced as ‘angry and emotional’ and dissents are distorted for political
gain?
My answer is yes. Transparent and reasoned disagreement is the best
antidote to the kind of noxious discourse that seeks to undermine public
confidence in the Constitutional Court as the guardian of our democracy.
But there is an important caveat here. We should welcome robust judicial
debate, but any points of disagreement should be spelled out through reasoned argument that does not jeopardise collegiality or public confidence
in the judiciary.
One (in)famous dissenter was Justice Antonin Scalia, whose judgments
entertain law students with an endless supply of quotable put-downs. In
Obergefell v Hodges, for example, he claimed he would ‘hide [his] head in
a bag’ if forced to join the majority because it had descended from disciplined reasoning to ‘the mystical aphorisms of the fortune cookie’. While it
may be hard to suppress a laugh when reading this, it is not clear how
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these jibes advance reasoned debate and, indeed, they quickly lose their
charm when one considers that equal protection of same-sex marriage was
at stake in the US Supreme Court’s narrow 5-4 decision in that case.
Our Constitutional Court has, for the most part, been beyond reproach in
its practice of respectful dissent. But the need for judicial discipline is heightened where the Court finds itself at the centre of divisive political cases where
its own words may be used against it by a litigant on the losing side.
And this is the sting in the tail of this defence of dissents.
A sting in the tail
In the Zuma contempt case, the minority advanced strong reasoning, but
regrettably also resorted to rhetoric that has provided a foothold for discrediting the Court. Most troubling is the accusation that the majority
created law that is ‘not just bad, it is unconstitutional’ (para 191). It is
one thing for an opportunistic litigant to recast disagreement as a pronouncement of unconstitutionality; it is quite another for a judicial dissent to adopt such misleading language and its rebuking tone.
Unsurprisingly, the minority’s valuable insights have been overshadowed
by selective soundbites more likely to trend on Twitter than persuade in
legal argument.
In the campaign donations case, Chief Justice Mogoeng distanced himself from the majority in a way that ironically plays into the very political
discourse he enjoined the majority to eschew. He took issue with the
majority’s ‘magnification of [the Public Protector’s] errors that courts
should, as a way of distinguishing themselves from the media, commentators or analysts, the general public or the so called court of public opinion,
be deliberate and intentional about steering clear of. After all, that is what
fidelity to our oath of office demands of us, all the time’ (para 203). By
invoking the judicial oath in support of his sympathetic stance towards the

Public Protector (and not for the first time when dissenting in her defence,
it should be noted), the Chief Justice has fed a political narrative that the
judges are biased along factional lines.
To paraphrase Lord Denning, judges should neither fear nor resent criticism – whether from colleagues on the bench or from members of the public. But disagreement on a court should be voiced as reasoned disagreement if it is to exemplify judicial independence and accountability.
Notwithstanding the occasional slips in judicial register in its two
recent dissents, the Court should offer no apology for its split judgments
when it faces claims that the majority in each case made a ‘rescindable
error’. But how it responds to these claims will matter.
This is what hangs in the balance as the judges deliberate Zuma’s rescission application: Will the Court affirm both the value of the dissent and
the finality of the majority decision? Or will the judges take the bait dangled before them to stubbornly rehash the same debate that previously
divided them, and so fall prey to the attack on the Court’s authority?
Somewhat paradoxically then, if the virtues of judicial dissent are to be
fully vindicated, the Court must now affirm in unanimous voice that it
has settled the law – and settled it finally.
Taylor is a Researcher, University of Johannesburg, South African Institute
for Advanced Constitutional, Public, Human Rights and International Law
(SAIFAC). (This is an extended version of an article originally published in
The Conversation on 16 July 2021 under the title ‘South Africa’s
Constitutional Court: the case for judicial dissent, and the caveats’.)
Helen Taylor clerked at the Constitutional Court of South Africa and previously worked
as a legal researcher at the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector, Including Organs of State. – Ed.

“My Sister is mistaken” and other
responses to unreasonable dissent
DAN MAFORA

On the Zuma minority judgment
n what may be a first in our legal history, on 12 July
2021, the Constitutional Court heard an application
for the rescission of the judgment delivered on 29
June 2021. In that judgment, the Court found former
President Jacob Zuma guilty of contempt of court for his
refusal to comply with an earlier order compelling him to
appear and give testimony before the State Capture
Commission, which sentenced him to imprisonment for
15 months. Mr. Zuma has been imprisoned at Estcourt
Correctional Centre since 7 July 2021.

I

There were two judgments in the contempt of court application: the
majority judgment, penned by Khampepe ADCJ, and the minority judgment, penned by Theron J. I am particularly troubled by the minority’s
reasoning, which I found to have created an unfortunate conflict which
it is unable to resolve within itself. Before I lay out my critique of the
minority judgment, a few preliminary thoughts.
I was opposed to the Commission’s initial application to the court for
direct access, as well as the subsequent contempt proceedings. I remain
unconvinced by the majority’s finding that the court had constitutional
jurisdiction to hear the case under s173 of the Constitution, which
grants the court the power to regulate its own processes. The majority
found that s173 power was implicated by Mr Zuma’s contempt and, for
that reason, the matter raised a constitutional issue which engaged its
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jurisdiction. I disagree. Nor am I convinced by the implicit finding that
only the Constitutional Court is empowered to adjudicate contempt proceedings in respect of its own orders. In my view, this is a conceptually
and legally unsustainable proposition. This article is not, therefore, an
unqualified endorsement of the majority’s reasoning. However, on balance, the majority provides a coherent answer to the questions raised by
its reasoning. Not so for the minority.
Dissenting and minority judgments are an important aspect of the
common law tradition. Often, they lay the foundation for future development of the law and sometimes they help clarify legal issues which
arise in a dispute; they also require of majority judgments precision and
rigour – the hallmarks of good legal reasoning. What is the value of a
dissenting judgment whose sole purpose appears to be to chastise a
majority judgment for its perceived shortcomings?
In the aftermath of this judgment, Zuma’s supporters adopted the idea
that he has been imprisoned without a trial and that the Court acted
unconstitutionally in sentencing him to imprisonment. This unfortunate
development flows directly from the minority judgment which, as I will
show, cannot be legally or logically sustained on its own terms.
The minority judgment’s divergence from the majority is on the question of punishment. In the minority’s view, the Court could not order
direct imprisonment without an order affording Mr Zuma a chance to
comply with the court’s earlier order. According to the minority, to sentence him to unsuspended committal without having first gone through
a criminal trial would violate his rights to a fair trial, guaranteed under
s35. The minority’s reasoning rests primarily on s12 of the Constitution,
which guarantees the right not to be detained without trial, and s35
which sets out the rights of an accused person in a criminal trial.
Contempt of court, as an offence, has two elements: criminal contempt, otherwise known as “scandalising the court”, involves attacking,
insulting, defaming, or otherwise undermining a court or the judicial
process; and civil contempt, which involves the wilful and mala fide defiance of a court order. Both are offences against the administration of justice. Civil contempt is a unique offence in that a party who has been
granted an order in its favour can approach a court for an order finding
the other party in contempt for not complying with or obeying that earlier order.
If a court finds the other party guilty of contempt, it may impose a
sanction, usually a fresh order requiring the errant party to comply or
face imprisonment. This process is purely “civil”, in that the state – or
prosecution service – is not involved. But the outcome is always criminal
(in that a party is convicted of the crime of contempt). Civil contempt
proceedings have thus come to be known as “hybrid” proceedings, since
they are brought as ordinary applications but have criminal consequences. This background is vital to understanding the tension at the
heart of the minority and majority judgments.
Criminal contempt has two further aspects: contempt in facie curiae
(contempt that takes place in/before court) and contempt ex facie curiae
(contempt that takes places outside of court). During the rescission hearing, counsel for Mr Zuma argued that a recent judgment of the Supreme
Court of Appeal (SCA) showed why the court’s approach to contempt
was indeed unconstitutional, and why the SCA’s approach is to be preferred. In De Beer, the SCA referred certain conduct by De Beer to the

National Director of Public Prosecutions (NDPP) to consider whether or
not a charge of criminal contempt should be proffered against him.
Counsel for Mr Zuma argued that the same approach should have been
adopted by the court. This is also the view of the minority judgment.
There are two problems with this proposition. The first relates to the
offence itself, and the second to the SCA as a court. Undoubtedly, criminal contempt is a distinct offence from civil contempt, and the minority
judgment says as much. The locus classicus on criminal contempt is S v
Mamabolo, where the court held that a court cannot convict and sentence a contemnor for criminal contempt of court without a criminal
trial. That case concerned the publication, outside of court, of certain
commentary about ongoing legal
proceedings. The judge in that case
merely summoned the contemnor
to appear before him, found him
guilty of contempt, and sentenced
him without a trial. That, the court
said, was unconstitutional. And
plainly, Mamabolo and De Beer are
closer to each other than Zuma is
to either of them. In both cases, the
contempt was directed at the court
itself; the attack was on the court
and not, as here, from a defiance of
a court order.
In effect, what both Mamabolo
Mafora
and De Beer show is that when
judges, as the human embodiment
of judicial authority, are attacked, in or out of court, any accusation or
allegation of contempt made against the contemnor must be proven in
the ordinary criminal process. There is nothing novel or controversial
about this proposition. It follows as a matter of logic: the court alleges
that X, through certain speech or conduct, was in criminal contempt of
court, and Y, prosecutor, must prove that X’s conduct satisfies the elements of the crime of contempt à la scandalising the court. Civil contempt is different and I will return to this. Neither De Beer nor
Mamabolo are applicable to Zuma’s case.
On the second point, Majiedt J pointed out that if Zuma and De Beer
were indeed the same, the SCA would have been bound by the court’s
approach to contempt since the court’s judgments are binding on the
SCA. Quite right. But there is a second reason why the SCA, as a court,
would not be able to decide contempt in the way the Constitutional
Court was able to in Zuma. The SCA is a court of appeal, it can only
hear and decide appeals from lower courts and cannot hear matters as a
court of first instance. Where it deals with civil contempt, this will
inevitably be in respect of an order of a lower court. But what if a litigant
disobeys an order of the SCA? Well, the SCA does not issue fresh orders.
It can only, on appeal, set aside, vary, or substitute the order of a lower
court and, once such an order is set aside, varied, or substituted, the
order of the SCA becomes the order of the lower court. In the case of
scandalising the court, as in De Beer – contempt in facie curiae – it will
also always have to refer those cases to the NDPP to consider prosecution. This alone should put paid to any comparison between De Beer and
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Zuma which suggests that the SCA’s approach is preferable to the
Constitutional Court’s approach when, in fact, it is dictated by law.
The more crucial dispute relates to whether or not Mr Zuma was
imprisoned without trial. This is a serious charge, one made with
reliance on the minority judgment, which suggested that the majority
had acted unconstitutionally in granting a wholly punitive order in
motion proceedings. For the minority, “it is unconstitutional […] to
order punitive committal for civil contempt in motion proceedings,
where no remedial or coercive relief is granted.” After surveying the
jurisprudence on the constitutionality of civil contempt proceedings, the
minority concludes that civil contempt serves two purposes: coercive –
compelling compliance with an order; and punitive – punishing an
errant litigant for contempt.
Theron J points out that the Commission approached the Court for a
purely punitive order and that no court before Zuma had ordered the
unsuspended committal of a contemnor in civil proceedings. After
analysing the reasoning Mamabolo, the minority further concludes that
“[Mamabolo] endorsed the general principle that a summary contempt
procedure intended purely for penal purposes is inconsistent with the
fundamental right to a fair trial as protected by sections 12 and 35(3) of
the Constitution. Where a summary procedure is employed for purely
punitive purposes, with no countervailing need to enforce compliance
with a court order, these limitations cannot be justified.”
Having so concluded, the minority states that it accepts “that a common law rule allowing a civil court to order a punitive sanction of committal with no paired remedial purpose qualifies as a law of general application for the purposes of section 36 of the Constitution”, but questions
whether “such a rule, and the approach taken in the main judgment, [is]
constitutional”. There is some conceptual difficulty here, which I do not
think the majority addresses adequately. For background, rights in the
Bill of Rights may only be limited by “a law of general application” to
the extent that such a limitation is “reasonable and justifiable”. Laws of
general application (Acts, regulations, the common law) are laws applicable generally to everyone.
Here, the minority identifies the law of general application as “a common law rule allowing a civil court to order a punitive sanction of committal with no paired remedial purpose”, and concludes that such a rule
unreasonably and unjustifiably limits Mr Zuma’s rights under sections 12
and 35 of the Constitution. One problem: such a rule does not exist. The
minority accepts that based on a long line of cases, both pre- and postConstitution, it is competent for a court to find a litigant guilty of the
crime of contempt and to impose a sanction following this conviction in
civil, and not criminal, proceedings. In so doing, the courts have held
that to the extent that civil contempt proceedings limit a party’s s12 and
s35 rights – subject to procedural protections ‘as are appropriate [in]
motion proceedings’ – such a limitation is reasonable and justifiable.
In other words, the law of general application, which limits Mr
Zuma’s rights, is the common law rule that contempt proceedings may be
conducted by way of motion proceedings, as opposed to a criminal trial.
So understood, the minority’s acceptance that Fakie “concluded that
civil contempt proceedings, as a general proposition, are constitutional”
should dispose of its argument on this point. In order to avoid this, the
minority singles out the imposition of a punitive sanction in motion pro-

ceedings as the unconstitutional rule upon which the majority’s reasoning lies. Not so.
The power of a court to grant a particular order flows from the power
of a court to hear the matter in the first place. Put differently, that a
court has the power to order committal in contempt proceedings conducted by way of notice of motion is a direct consequence of the court’s
ability to hear contempt proceedings by notice of motion. If one accepts
that it is constitutional for civil contempt proceedings to be conducted
in motion proceedings, which the minority does, then one must accept
that the exercise of a court’s power to impose a criminal sanction – such
as committal – once the elements of the crime of civil contempt have
been proven in motion proceedings, is equally constitutional.
Interestingly, in Fakie, the question was whether, because the party
seeking an order of contempt only sought committal for coercive and not
punitive purposes, the civil standard of proof (balance of probabilities)
should be applicable. In other words, whether an applicant who only
seeks compliance and not punishment shouldn’t have to prove the elements of the crime of civil contempt beyond a reasonable doubt. The
SCA rejected this argument saying that it did not matter whether the
applicant sought only a coercive order; the crime of civil contempt
remained a crime and had to be proven beyond a reasonable doubt. This
nuance seems to have been lost on the minority.
The minority’s s12 analysis is equally perplexing. In three paragraphs,
the minority concludes that “these proceedings limit Mr Zuma’s right not
to be deprived of his liberty without a criminal trial”. Section 12 provides in relevant part that “everyone has the right to freedom and security
of the person, which includes the right:
“(a) not to be deprived of freedom arbitrarily or without just cause;
(b) not to be detained without trial”.
In the rescission hearing, Jafta J made much of the distinction
between a trial and motion proceedings. Quite rightly, counsel for the
Commission was driven to concede that a “trial” is not “motion proceedings”. (Important differences between the two include the ability to lead
evidence and cross-examine witnesses in a trial, and the inability to do
so in motion proceedings.) The question then arises: does the
Constitution require a criminal trial, the phrase used by the minority,
before any deprivation of liberty can take place? It seems unlikely. The
fact that s12 exists independently of s35 points to the possibility that the
Constitution contemplates the detention of persons who are not
“accused persons” in terms of s35 (people may be detained for non-criminal reasons). So a “trial” may include a civil trial. If that is true, what
then is the value of a trial over motion proceedings in civil contempt
proceedings?
Firstly, the court in Fakie established the criminal standard of proof –
beyond a reasonable doubt – as the applicable standard in contempt proceedings. This means that where an applicant brings a contempt application, it must prove that: (1) the order exists; (2) the respondent was
served with that order; (3) the respondent has not complied with that
order; (4) the respondent’s noncompliance is intentional; and (5) the
non-compliance is mala fide. The respondent need only present evidence
that shows that his non-compliance was neither wilful nor in bad faith
in order to establish reasonable doubt. Before Fakie, the applicant was
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only required to prove the first three elements and the court would infer
wilfulness and mala fides from their existence. The position after Fakie is
that an applicant in civil contempt proceedings must prove all the elements of the offence and the respondent is not required to even disprove
wilfulness or mala fides in order to establish reasonable doubt. The
respondent in motion proceedings is then not on a lesser footing than a
defendant in a trial.
Secondly, there is an obvious advantage in motion proceedings,
which, as far as I’m aware, does not exist in trial proceedings – the
Plascon-Evans rule. In terms of the rule, where there is a dispute of fact in
motion proceedings, the court accepts the respondent’s version of the
facts, unless that version is far-fetched, manifestly false or absurd, along
with any factual allegations made by the applicant which the respondent
accepts as true. In this case, if Mr. Zuma had put facts in affidavit before
the court showing that he was indeed not in contempt, the court would
have been bound to accept his version of the facts as true and decide the
case on that basis. My sense is, therefore, that the complaint about the
lack of a trial procedure in civil contempt proceedings, quite apart from
the misguided critique about its impact on s12, is a complaint about form
over substance.
Having identified the imposition of an unsuspended direct order of
imprisonment in civil contempt proceedings as an unconstitutional exercise of the court’s penal jurisdiction, how does the minority propose that
it be remedied? In two ways: the first is to impose a suspended sentence
of imprisonment conditional on Mr Zuma complying with a new order
compelling his presence before the Commission, and the second is to
refer the matter to the Director of Public Prosecutions (DPP) to consider
prosecution. These options raise more questions than they answer.
As the majority said the first way, “would only operate upon future
non-compliance, which is essentially to say that it would be that act of
further non-compliance, as opposed to the already existing non-compliance, that would become punishable”. This is not insignificant. The
minority suggests that granting an order of suspended committal subject
to the condition that Mr Zuma is not convicted of contempt within a
certain period of time would cure the unconstitutionality of which it
complains. I am not convinced. Properly construed, the minority’s complaint is not that the Court is able to grant purely punitive orders in civil
contempt proceedings – this is a power it has always had. The complaint
is rather that civil contempt proceedings are able to be conducted in
motion proceedings in the first place, hence the argument that a punitive order cannot be granted in the absence of a criminal trial. In that
case, a suspended order of committal is as unconstitutional as an unsuspended one because if a party against whom a suspended committal order
is granted fails to comply with the conditions attached, they would be
liable to imprisonment without trial. The position does not change just
because of the interposition of a coercive sentence between the initial
conviction and the subsequent noncompliance. On the minority’s own
reasoning, a future punitive order, which would proceed from further disobedience of an order of court, can never be granted without a criminal
trial. Therefore, an order of committal that follows the disobedience of
an order compelling a party’s compliance would still be unconstitutional.
What about the second option? At face value, it makes sense. The
court merely refers the matter to the DPP for further action. However,

the minority makes findings that are simply incompatible with this position. It accepts, for instance, that “it is this Court’s order that is at stake
and it would be inappropriate for the matter to be brought in the High
Court” (this finding is also implicit in the majority judgment). What this
means is that only the Constitutional Court has jurisdiction over contempt proceedings related to its own orders. A referral to the DPP for
prosecution is, therefore, manifestly inappropriate because if the DPP
decides to prosecute, this would have to be brought in the high court, or
even a magistrate’s court. On the minority’s own reasoning, that cannot
happen.
Also, as the majority pointed out, a referral to the DPP divests the
court of its power to punish errant litigants and vests it in the DPP,
which exercises a discretion as to the prosecution of matters. The Court
does not have the power to direct the DPP to initiate prosecution. The
NDPP and her subordinates are vested with the power to decide, free
from interference – judicial or otherwise – whether to prosecute cases.
An instruction from the Court would, in effect, do away with that discretionary power, which would itself be unconstitutional. It would also
leave a successful civil party without recourse if the DPP decides not to
prosecute and the minority offers only cold comfort in response – private
prosecutions.
This situation would be further complicated by this: at the point that
the court would be referring the matter to the DPP, it would have
already made a prima facie finding of contempt in respect of the party in
question. In effect, it would only stop short of convicting the party for
contempt. Couple this with the fact that a prosecutor would not need to
prove, for example, the contemnor’s guilty state of mind or even motive,
the picture becomes even bleaker: armed with a judgment from the
Constitutional Court which traverses facts and law in relation to the
“alleged” contempt, the prosecutor would sail through the prosecution.
The state would prove its case beyond a reasonable doubt without even
breaking a sweat, and the s35 fair trial protections would be rendered
meaningless. Such a trial would, for all intents and purposes, be a boxticking exercise. It would not only pay lip service to prosecutorial independence, but also hamstring a trial court whose power cannot upend
the factual findings of the apex court. In sum, it is an impossibility.
Far from clarifying the issues and sharpening the majority’s reasoning,
the minority judgment in Zuma does no more than to muddy the waters
and make far-reaching and damaging pronouncements of unconstitutionality and mala fides on the majority’s part. When read closely, it does not,
and cannot, cohere as a statement of law, or one upon which future
courts may further develop the law; it is riddled with internal contradictions and is unsustainable both in law and logic.
So what is the value of such a dissenting judgment? Perhaps the
rescission judgment will reveal that to us; jurisprudence by revelation. As
the Good Book tells us, a good tree cannot bear bad fruit, and a bad tree
cannot bear good fruit.
‘Wherefore by their fruits ye shall know them.’ ◆
Mafora writes in his own capacity. He is the Research Officer at the
Council for the Advancement of the South African Constitution. This
article was adapted from the original which appeared in Dan Mafora’s
newsletter.
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Herbert Smith Freehills’ International Legal
Development Programme for legal graduates
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Having just enjoyed another
summer Olympics, an athletic analogy seems appropriate. Two athletes of the
same ability take part in the
100-meter dash. If the first
athlete receives a mere 1second head start they will
be 10 meters ahead and well
into running ‘the bend’ by
the time the second athlete
crosses the 100 meter line.
Such is the value of
receiving a head start, both
in athletics but also in one’s
professional career. This was
one of the driving forces
behind Herbert Smith
Freehills launching the
International Legal
Development Programme
(ILDP) for legal graduates, spearheaded by the Johannesburg Alternative
Legal Services (ALT) business. This programme, unique in the South
African market, offers legal graduates the opportunity to gain employment and work experience through a structured 18-month learning and
development programme, straight out of university, and provides a springboard for them to approach the market for a coveted candidate legal practitioner role. Little did Libby Jackson, Managing Partner of ALT, know
when she came up with the concept for the ILDP in 2016 that 65 graduates would participate in the programme in just four years.
Whilst taking part in the ILDP, graduates develop client and commercial skills, increase their technical capability and improve their personal
leadership qualities. They also have the opportunity to work alongside
world-class partners and associates across the firm’s international network,
giving them exposure to global clients and first-rate work.
What does HSF look to impart and share with the graduates who participate in the ILDP programme?

“They had so much belief in me that it reflected in the work I
did – I knew I could do it, because they believed that I could.”
ILDP graduate
1. Immersion in a highly professional working environment. Probably
the most valuable aspect of the programme is giving graduates the
opportunity, largely for the first time, to work full time in a highly professional working environment where they learn about the various
peaks and pitfalls of being a professional and acclimatise to working
life. The expectations upon entering a professional environment may
seem daunting at first, but the ALT Management Team quickly
reframes these as exciting challenges for its graduates.
2. A keen focus on graduates’ career and professional growth and

development. The ILDP is structured in such a way that a substantial
amount of time is spent focusing on these critical aspects.
Considerable support is provided by ALT’s regional Learning and
Development team who coach and mentor the graduates on their
development journey and who invest a significant amount of energy
supporting them on tangible outcomes and experiences, such as refining CVs and cover letters and facilitating mock interviews. The flagship series is the ILDP’s Development Week where graduates spend a
week dedicated to planning their career path and receiving mentorship, focusing on their professional development. Each legal graduate
is paired up with an experienced people manager who meets formally
with them on a regular basis and is easily accessible to provide more
spontaneous advice. The managers also act as custodians for the graduates’ growth and development, ensuring they are on track with their
personal development goals.
3. Exposure to cutting edge legal technologies. The ALT business
model, built on a combination of people, process and technology,
leverages many market leading legal technologies. It is a real differentiator to be able to give legal graduates exposure to these technologies
from a very early stage in their careers and to open their eyes to how
the science of legal delivery is evolving, and the opportunities emerging in this space. The graduates quickly become accustomed to delivering legal services on platforms such as Relativity, Kira and HighQ to

“I would recommend the ILDP programme because the legal
fraternity has become extremely competitive and what better
way to rise a bar above the rest than by joining a cutting edge
global law firm that arms you with the skills necessary to be an
excellent candidate attorney and a brilliant legal practitioner.”
ILDP graduate
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mention a few. This type of exposure is extremely scarce in the South
African market, even when looking at the offerings of some of South
Africa’s top law firms.
4. Readiness for the market. There is a significant gap between what
graduates leave university with and what is required of them when
they approach the market for articles (or similar training programmes),
not to mention when actually embarking on these journeys. The ILDP
supplements the graduates’ abundance of academic knowledge with
the equally valuable practical skills that can only be gained from
spending a few years in this competitive industry. Ultimately the ILDP
aims to produce truly rounded candidates who will be able to compete
and excel in our market. A number of the ILDP graduates have subse-

“The ILDP has afforded me the perfect opportunity to take the
first steps in growing my legal career. Knowing that the firm is
invested in my development as a whole, is truly an honour.”
ILDP graduate

quently secured candidate legal practitioner roles at HSF or other top
tier law firms, while others have gone on to positions in financial institutions and corporates. The ILDP also provides alternative career
opportunities for legal graduates in sub-areas of legal services, such as
Legal Operations and eDiscovery.

For more information about the
ground-breaking opportunity on offer,
please contact:
ALTSACareers@hsf.com
or visit

“We have seen how the programme has genuinely changed
the lives of some of our graduates. This initiative confirms our
commitment to investing in our country’s social capital and to
assisting young legal graduates in securing worldclass training
and work experience.”
Vanessa Kingsmill, Head of ALT Johannesburg

The ILDP has been a great success story for HSF’s ALT practice group. In
the four years since its launch, ALT Johannesburg’s revenue has grown by
280%, including an impressive leap of 64% in the last financial year alone.
The intricate dynamic that currently exists in the South African legal
market is one where the number of graduates greatly exceeds the number
of employment opportunities available. What HSF has been able to do is
create an opportunity for a growing number of legal graduates to benefit
from the many aspects of the programme, with the hope that when it
comes to their individual career journeys, they have the advantage of
being able to start 10 meters ahead of the rest of the pack and, crucially,
that they have the necessary tools and experience to build sustainable and
successful careers. ◆
More information on the ILDP can be found at https://careers.herbertsmithfreehills.com/za/alternative-legal-services/

BREAKING NEW
GROUND

hsf.com/careers
Applications open on 2ʤ August
202ʜ for our next intake of Legal
Analysts to join in January 202ʝ.

Are you interested in working as part
of a dynamic team providing innovative
legal services?
In 2017, Herbert Smith Freehills extended
its pioneering global Alternative Legal
Services (ALT) business to Johannesburg.
ALT was created in response to client
demand for top-quality legal products and
services provided in the most efficient,
technologically-advanced and
cost-competitive way. It forms an integral
part of the firm’s international network and
is a key part of our global strategy.

We are seeking talented law graduates
to take part in our International Legal
Development Programme (ILDP) in
Johannesburg from January 202ʝ. The
ILDP will offer you the opportunity to
develop client and commercial skills,
increase your technical capability and build
your personal leadership qualities, all whilst
gaining valuable experience as a Legal Analyst.
The role will give you the chance to grow
your skills and profile for future candidate
attorney positions, as well as the option of
embracing a rewarding and challenging
alternative career path.
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Tales from the US of A . . .
Law firm can sue competitor for case-runners poaching clients
A New York Appeals Court is allowing a personal injury law firm to
pursue a delictual interference claim against competitors who allegedly
used case-runners to poach its clients. The $30 million lawsuit claims
that its clients were lured away with promises of payments of about $2 000
or $3 000 which were paid from a briefcase full of cash. The competitors
are alleged to have sent case-runners to a pain clinic, where they
enticed patients to switch firms. The appeals court said solicitation of
legal business is a misdemeanour, which would support a delictual interference claim. The competitors claim it is a publicity stunt lawsuit.
Debra Cassens Weiss May 5, 2021
Lawyer known as ‘DWI Dude’ gets prison time for swindling drug traffickers
A Texas criminal defence lawyer who marketed himself as the “DWI
Dude” has been sentenced to more than 15 years in prison for a
scheme to swindle Colombian drug-trafficking clients. He was ordered
to forfeit his law office building and to pay a $1.5 million judgment. He
told trafficking clients that if they paid inflated attorneys’ fees, he could
use the money to bribe US officials to reduce or toss their charges. In
reality, there were no bribes paid to compromise government officials.
The money was paid into his personal bank account in cash and
included a payment delivered in a shopping bag in a mall parking lot.
Debra Cassens Weiss May 6, 2021
Supreme Court rules against warrantless seizure of guns
from man on suicide evaluation
In a unanimous opinion, the US Supreme Court ruled against police
who seized a man’s guns without a warrant while he was in hospital
for suicide evaluation. Police cannot justify the warrantless search
and seizure based on the “community caretaking” exception in the
Fourth Amendment. After asking his wife to shoot him with his gun
to “get me out of my misery”, he agreed to go to hospital, and whilst
he was there, the police entered his home and took two guns.
Debra Cassens Weiss May 17, 2021
Lawyer blames mother’s COVID-19 death for poor filing
An Ohio lawyer sanctioned $1 500 for filing a substandard appellate
brief told the court that his failure stemmed from the COVID-19
death of his 96 year old mother. The court had cited the “striking
legal emptiness” of the lawyer’s brief in an action against a hospital for
negligent destruction of medical records. The sanction was partly to
compensate the hospital for time lost to the appeal. The court said
that the 15 pages of argument had no bearing whatsoever on what the

lawyer said was the main issue. Previously, in
2011, the lawyer was suspended for failing to
keep client funds separate from his own money,
which he blamed on being a “bad bookkeeper”.
Debra Cassens Weiss May 25, 2021
Lawyers sued for leaking woman’s personal information in
public court filing
A fashion model has filed a lawsuit alleging that an opposing law firm
exposed her social security number and other personal information in a
court filing. The attorneys filed a model management agreement that
included the social security number, date of birth, a photo depiction of
her passport, her residential address, her email address and her phone
numbers. The agreement was filed in support of a motion to dismiss a
lawsuit against a modelling agency. The document was sealed the following day and subsequently filed in redacted form. The lawsuit claims
that the model has been “placed at an imminent, immediate and continuing increased risk of harm from fraud and identity theft”.
Debra Cassens Weiss May 26, 2021
Lawyer fined for rude gesture during Zoom oral arguments
A Michigan lawyer has been fined $3 000 for raising his middle finger
during oral arguments in a Zoom hearing. He claimed that he had done
so in frustration at a malfunctioning computer screen and had no idea
he could be seen. He admitted that he could imagine that it appeared to
others that he was gesturing at the court or his opponent but said, “I
would never do so”. He wasn’t participating in the arguments but
watching them and claimed that his computer screen went blank.
Debra Cassens Weiss June 1, 2021
Woman’s conviction for low speed chase on mobility
scooter has conviction reversed
A woman who led police on a low-speed chase on her electric mobility scooter was not operating a motor vehicle and should not have
been convicted for fleeing or attempting to elude a police officer, an
Oregon appeals court has ruled. She used the scooter because of a
degenerative eye disease and a pulmonary disease. She was stopped by
police and cited for operating her scooter on a sidewalk and crosswalk
and for failing to wear a helmet. When told she could not ride home
without a helmet and would go to jail if she did so, she drove her
scooter home anyway with the officers trailing behind her with their
lights and siren on a low-speed pursuit for two or three minutes. They
then arrested her.
Debra Cassens Weiss June 10, 2021
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Legal malpractice payouts are the highest on record
Payouts for US legal malpractice claims are at an all-time high,
according to a new survey by an insurance broking company. Nine of
the 11 insurers participating in the survey had been involved in legal
malpractice claim payouts of more than $50 million. Two of the 11
had paid a claim between $150 million and $300 million, and four of
them had paid a claim of over $300 million. The 11 insurers surveyed
provide insurance to 80% of the top-grossing law firms in the US.
The largest number of claims stem from three practice areas: trusts
and estates, business transactions, and corporate securities.
Debra Cassens Weiss May 18, 2021
Several minutes into hearing, lawyer realises he is arguing
the wrong case
Five minutes and 10 seconds into a video appeal, a social security
claimant’s lawyer realised he was arguing the wrong case. He was
talking about fibromyalgia symptoms when judges said they were
looking at a case concerning diabetes, manic-depressive disorder and
social phobia. He explained that he was scheduled to argue two cases
and his “scheduler” had put down the wrong case to be argued. He
was given a ten minute break to prepare for the other case.
Debra Cassens Weiss June 14, 2021
Supreme Court rules for Catholic foster agency that refuses to place children with same-sex couples
The US Supreme Court has ruled that the state of Philadelphia violated the free exercise clause when it refused to contract with a
Catholic foster care agency that refuses to place children with samesex couples. The court said that Catholic Social Services “seeks only
an accommodation that will allow it to continue serving the children
of Philadelphia in a manner consistent with its religious beliefs; it
does not seek to impose those beliefs on anyone else”. After hearing
of the policy, the state stopped referring children to the agency. The
court said that the refusal “cannot survive strict scrutiny and violates
the First Amendment”.
Debra Cassens Weiss June 17, 2021
Forfeited Land Rover was excessive fine on drug dealer
An Indiana Supreme Court has ruled that a convicted drug dealer
who challenged the forfeiture of his Land Rover should get his vehicle back, because it amounted to an excessive fine. The forfeiture was
grossly disproportionate to the gravity of the drug dealing crime. He
used the Land Rover to transport heroin which he sold to undercover
officers for $225. A second drug sale was made on foot for $160. The
Land Rover, which he purchased with life insurance proceeds he
received after his father died, was worth at least $35 000. He spent
the rest of the inherited money, about $30 000, on heroin. As a result
of the drug dealing, he spent one year in home detention and five
years on probation. The vehicle forfeiture sanction was held to be
punitive rather than remedial. The court said, “taking away the same
piece of property from a billionaire and from someone who owns
nothing do not reflect equal punishments”.
Debra Cassens Weiss June 14

Spy plane surveillance violates Fourth Amendment
A Virginia federal appeals court ruled that a warrantless aerial surveillance programme run by the police department violated the Fourth
Amendment. According to a ruling by eight judges to seven, the
planes conducted surveillance in Baltimore using high-tech cameras
to record the movements of the city. Aerial photography was used to
track movements of people and vehicles in connection with serious
crimes. The court held that the surveillance was a warrantless search
in violation of the Fourth Amendment.
Debra Cassens Weiss June 24, 2021
Court permits sex-trafficking victims to sue Facebook for
facilitating recruitment
A federal law protecting websites that publish third-party content
does not insulate Facebook from sex trafficking lawsuits that are
based on a state statute, the Texas Supreme Court has ruled. The
state supreme court allowed the statutory claim by three Houston
women who alleged that their abusers recruited them as teenagers
through Facebook. Texas law creates a civil cause of action for
intentionally or knowingly benefitting from participation in sex
trafficking. The lawsuit alleges overt acts by Facebook encouraging
the use of its platforms for sex trafficking. Two of the plaintiffs were
aged 14 and the third aged 15 years when they were contacted by
users of Facebook and Instagram. The men flattered the girls and
made promises of a better life and then advertised them as prostitutes. The suit alleges Facebook creates a breeding ground for sex
traffickers, earned advertising revenue by extending its user base to
include sex traffickers, increased profits by not using its advertising
space for announcements to warn of the dangers, and increased
profit margins by failing to implement safeguards regarding verification of user identities. Facebook said that sex trafficking is abhorrent and will not be allowed on Facebook, and that they will continue to fight against the spread of this content and against predators who engage in it.
Debra Cassens Weiss June 30, 2021
Defamation claim by attorney for exposed ties to white
supremacist group dismissed
A Virginia appeals court dismissed a claim by an attorney against a
Law Center for exposing his ties to a white supremacist group, which
were held to be protected by the First Amendment. The court rejected
the argument that the membership was not a “matter of public concern”. The information was the subject of general interest and of
value and concern to the public. The information related to his connections with a neo-Nazi group and attendance at a Holocaust revisionist conference, as well as a history of racism and anti-Semitism.
Because the statement was protected by the First Amendment, it
could not support a defamation claim.
Amanda Robert July 13, 2021

All these stories are summaries by Patrick Bracher of Norton Rose
Fulbright (South Africa) of articles in the ABA Journal eReport.
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Snippets from around the World
S

outh Africans had something to
smile about for a change when
Tatjana Schoenmaker swam her
way to victory in the 200m Breaststroke
at the Tokyo Olympic Games. Her time of
2:18.95 set an Olympic and World
Record time, and won SA’s first gold
medal at the Olympics. To add to our
South African pride, her teammate
Kaylene Corbett finished fifth in the
final. Tatjana also won silver in the
Women’s 100m Breaststroke.

A

nd the power of
women was also seen
when Bianca
Buitendag, who was seeded 17th
out of the world’s top 20 female
surfers, made world history by winning a silver in surfing’s inaugural short
board Olympic challenge at Japan’s Tsurigasaki Beach.
Seeded 17th out of the world’s top 20 female surfers, Buitendag’s ‘surprise triumph’ came during a typhoon and her comment was that the
“confusing and messy conditions” worked to her advantage.

N

ew research from the Imperial College London, which was
funded by the British Heart Foundation, has revealed that
broken heart syndrome is very real. Takotsubo cardiomyopathy affects an estimated 2 500 people in the UK each year; occasionally
it proves fatal. The Times’ science correspondent Rhys Blakely writes
that why the syndrome strikes some people but not others has been a
“longstanding medical mystery”. BHF medical director, Professor
Metin Avkiran, says further research is needed to understand the
chronic stress process and to “determine if drugs that block these
microRNAs could be the key to avoiding broken hearts”.

T

he Economic Times reports that a small village in the east Java
province of Indonesia has innovative inhabitants. They have
made a robot from household items like pots and pans and a
TV monitor. The robot, which has been dubbed the ‘Delta Robot’,
delivers food to residents who have the coronavirus and need to selfisolate. As the robot goes down the streets, the speaker emits the message, “A delivery is here. Get well soon.”

A

ccording to the study published in the Proceedings of the
National Academy of Sciences (PNAS) journal, Neanderthals
painted on cave walls in Spain 65,000 years ago – tens of

thousands of years before modern humans arrived. At La
Pasiega cave near Bilbao in the north, a ladder-like
painting has been dated as more than 64 800 years old.
And in the Maltravieso cave in western Spain, a hand
shape – thought to have been created by spraying paint
from the mouth over a hand pressed to the cave wall –
was found to be at least 66 700 years old. An expert in
the field who was not involved in the research says
that this makes the case for a radical retelling of the
human story; modern human behaviour ‘differs from
the Neanderthals by the narrowest of margins’. The
remnants of Neanderthals, in the form of skeletons,
tools and decorative adornments, reach
back more than 120 000 years in Europe –
long before modern humans left Africa and
made their way there around 40 000 years ago.
Another paper, published in Science Advances,
it states that dyed and decorated seashells
found in the Aviones sea cave in southeast
Spain were made by Neanderthals 115 000 years ago,
pointing to a long artistic tradition.

O

n 27 July, 19-year-old Pakistani mountaineer Shehroze Kashif,
summited K2, or the Savage Mountain as it is also known. At
8 611 metres above sea level, it is the second-highest mountain on Earth, after Mount Everest (8,849 metres). It lies in the
Karakoram Range, in part in the Gilgit-Baltistan region of Pakistanadministered Kashmir. With the aid of bottled oxygen on both occasions, Kashif became the youngest Pakistani to scale Everest in May.

F

or those who can afford it, the “world’s most expensive candle”,
named Smells Like Capitalism, has been put on sale priced at
£2 021. Its maker, Flaming Crap, wanted to personify what
wealth smells like and says it “gives off a musky leather aroma with
notes of Great British sterling kept in an off-shore account”. Flaming
Crap will donate all profits made from its candles to furthering efforts
to combat homelessness in conjunction with various charities.

I

t would seem that Rihanna is more than a musical celebrity.
According to Forbes, she is officially a billionaire. The business
magazine says the 33-year-old pop star, whose real name is Robyn
Fenty, has a net worth of $1.7bn, making her the wealthiest female
musician and the second-richest woman in entertainment behind
Oprah Winfrey. Rihanna hasn’t released an album for five years and
has instead concentrated on her business empire. ◆
Compiled by Myrle Vanderstraeten

PRACTICE
MAKES PERFECT

• South African Law Firm of the Year
Chambers Africa Awards, 2021

• African Tax Firm of the Year
International Tax Review European
Tax Awards, 2020

• Legal DealMakers of the Decade
DealMakers, 2019

• Law Firm of the Year
South African Professional Service
Awards, 2019/2020

in alliance with
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Since 1970, global surface temperatures have risen faster than in any other 50year period over the past 2 000 years. The past five years have been the hottest
since 1950, and according to the National Oceanic and Atmospheric
Administration (NOAA), July was the hottest month recorded since record
keeping began 142 years ago. The report is quite clear: there will be floods; there
will also be water shortages. Some regions will be dangerously hot; others will be
uninhabitable because of rising sea levels. Polar ice and glaciers are melting fast,
contributing to rising seas, and extreme weather events will become more frequent and more intense – threatening lives and livelihoods. Some species will
adapt, but others will become extinct. Polar bears may disappear as the ice on
which the rely melts; tropical coral reefs may disappear as oceans become more
acidic; and the poor in the poorer countries, which are least able to adapt, will
suffer the most.
In 2009, I asked Polly Higgins if she would write an article for without prejudice –
she adapted something she had already written. A Scottish barrister practising in
London, Polly worked tirelessly, until her untimely death in 2019, to have a
global definition of ecocide that would enable the International Criminal Court
to prosecute for offences against the environment.
She wrote that ‘just as the Universal Declaration of Human rights was born
of an humanitarian crisis, so now we have a planetary crisis. .... Climate change –

a symptom of the crisis we face – is trans-boundary in nature and affects us all.
That is why I am proposing a Universal Declaration of Planetary Rights’.
‘History’, she said, showed that ‘when forced to by law, polluting energy industries will successfully move to trade in other commodities, reinventing their commodity base to be renewable and non-polluting energy’. ‘History demonstrates
clearly that voluntary business guidelines produce little more than business as
usual scenarios.’ It would have been considerably important to her that on 22
June 2021, it was reported that legal experts from across the globe had drawn up
an “historic” definition of ecocide, intended to be adopted by the international
criminal court to prosecute ‘the most egregious offences against the environment’. Ecocide is defined as “unlawful or wanton acts committed with knowledge that there is a substantial likelihood of severe and widespread or long-term
damage to the environment being caused by those acts”. The Guardian reports
that if the definition is adopted by the ICC’s members, it would become just the
fifth offence that the court prosecutes – alongside war crimes, crimes against
humanity, genocide and the crime of aggression – and the first new international
crime since the 1940s, when Nazi leaders were prosecuted at the Nuremberg trials. That should put the need for climate change into perspective for us all.

Myrle Vanderstraeten.

Natura abhorret a vacuo – the need for natural
capital assessments in land use management
RICHARD SUMMERS

G

iven the global socio-economic disruption and
massive cost in human life associated with
COVID-19 and its alleged origins in zoonotic disease, it is no surprise that there is heightened awareness
of our collective impact on the environment and our natural capital.

A critical question is what role is played by laws that guide and laws that
regulate in determining whether a development contributes to undermining
biodiversity and conservation targets for habitat, landscape patterns and
ecological processes? In terms of quantifying adverse environmental outcomes of poorly planned development, some adverse biodiversity impacts
are tangible, but other impacts are indirect and, in the case of habitat loss
and fragmentation, it can take years for the full impact to manifest.
The conservation of our environment, and prevention of loss of priority
biodiversity and ecosystem assets, are regulated by the National Environmental
Management Act (107 of 1998) (NEMA), the National Environmental
Management: Biodiversity Act (10 of 2004) (NEMBA) and more specifically
by the Environmental Impact Assessment (EIA) Regulations. NEMBA also
promotes bioregional planning. The primary purpose of bioregional planning
and Critical Biodiversity Areas (CBAs) and Ecological Support Areas (ESAs)
is to guide decision-making about where best to locate development. It does so
with reference to spatial co-ordination of land set aside for conservation based

on ecologically relevant temporal and
spatial data at the landscape level.
Bioregional plans and CBAs should
inform all land-use planning, environmental assessment and land use decisions that impact on biodiversity.
Also relevant is the Spatial
Planning and Land Use Management
Act (16 of 2013) (SPLUMA), which
includes the need for all municipalities to develop integrated Land Use
Schemes (LUSs). In developing a
LUS, municipalities are required to
take cognisance of any environmenSummers tal management instrument applicable to its area that has been adopted
by a competent environmental management authority. A LUS is also
required to determine and manage the use and development of land within
the municipal area in order to inter alia promote minimal impact on public
health, the environment and natural resources.
South Africa is particularly well-placed in terms of a robust legislative
framework and availability of credible biodiversity data, but the integration
of natural capital assessments into environmental decision-making is exceptionally poor. Why is this?
One reason is realpolitik. It is easy (for both assessors and decision-makers alike) to succumb to development pressure and the predominant narra-
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tive that development is equated with economic growth and jobs. In the
context of South Africa’s social disparities and economic inequalities, this is
hardly surprising. The socio-economic and financial imperatives associated
with justifiable socio-economic development are not in dispute. The development imperative, however, must be balanced by the environmental
impacts of development, taking what the courts have described as “coherent cognisance” of the keystone principles that are foundational to a truly
sustainable and integrated land use management approach. These include
the principle of intergenerational equity and sustainable use of natural capital. The Constitution demands that biodiversity considerations receive adequate attention. The Bill of Rights requires this by elevating the environment to a fundamental justiciable human right.
That EIA is at the coalface of the goal of protecting natural capital cannot be gainsaid. This is where the bulk of environmental decisions at national
and provincial level take place, as most large-scale development projects
must undergo a mandatory EIA in terms of NEMA. The theoretical objective is to ensure adverse environmental effects are avoided (in terms of the
impact mitigation hierarchy) or mitigated as far as possible. EIA does so by
an integrated approach, which takes into consideration inter alia socio-economic concerns and principles whilst quantifying the environmental impact
of proposed development. If that impact includes significant adverse impacts
on biodiversity, including habitat loss, then the development ought not to
be approved. The reality is it that EIAs rarely stop projects that erode our
natural capital base. Based on poorly understood threshold limits of acceptable environmental change, in many cases EIAs are enabling projects that
are destroying habitats required for sustaining biodiversity. A critical question remains: why aren’t EIAs influencing positive biodiversity outcomes?
There are many reasons for the shortcomings of EIA. Limiting EIAs to
“basic” assessments might streamline decision-making timeframes but it also
undermines the imperative of qualitatively assessing indirect or hidden biodiversity impacts. In practice, the requisite independent assessment of environmental impacts by project consultants often strays towards motivation in
favour of the project. In fact, the disproportionate reliance on impact mitigation rather than avoidance means the project is treated as a forgone conclusion, and impact avoidance is all too often bypassed. Central to the efficacy
of the environmental governance framework is understanding limits of
acceptable change. Ad hocism or piecemeal decisions fuel the fire that is
unsustainable development and foster bad decision-making. All these issues,
and a myriad other factors, undermine efficacy and value of the EIA process.
Very few EIAs consider the chronic long-lasting impacts of habitat fragmentation and other indirect development pressures on natural capital that
occur with land-use change.
Through strategically placed and carefully planned development, we can
achieve the sustainable development imperative while sustaining our natural capital base. Assessing project impacts in a way that prevents or limits
biodiversity impacts is technically possible; as the biodiversity data to support informed decisions is available.

Given the shortcomings of environmental decision-making in practice,
a key aspect that is perhaps absent from the governance framework is effective guidance that would better enable natural capital assessments in decision-making. The purpose is to better reflect biodiversity values and quantify
the ‘hidden’ or ‘missing’ biodiversity impacts. This is essential to maintaining the credibility of the natural capital framework and to avoid misleading
information resulting in bad decisions which directly contribute to unsustainable biodiversity losses.
Bioregional planning and CBAs play a critical role in this regard and in
encouraging wise land-use management objectives. A bioregional plan refers
to a map of CBAs and ESAs accompanied by contextual information, land
use and resource use guidelines and supporting Geographic Information
System data, published in terms of NEMBA. CBA Maps are a form of strategic planning for natural capital, identifying a set of geographic areas that provide a spatial plan for ecological sustainability. Together with formally
declared protected areas, CBAs and ESAs form a network of natural and
semi-natural areas that enable healthy living landscapes in the long term.
CBA Maps should be used by planners and decision-makers in a range of
sectors to inform choices about which land uses are appropriate in which
places. For example, they can help to guide municipalities in developing
land-use plans, and they provide crucial information to government departments and agencies that issue authorisations for development. By using CBA
Maps, the decision-making process can be streamlined to better conserve
South Africa’s biodiversity heritage, safeguard natural ecological processes.
In terms of the NEMBA, a municipal Spatial Development Framework
(SDF) should align with the applicable bioregional plan and demonstrate
how applicable bioregional plan(s) may be implemented by the municipality.
The implication is that municipalities should seek to incorporate CBA Maps
meaningfully into local land use planning. The reality, however, at the level
of local land use planning decision-making is an alarming lack of integration
of biodiversity values into planning and land use decisions. A key move
towards correcting this imbalance is that SANBI has recently released a
Guideline for Incorporating Biodiversity in to Land Use Schemes, which also operates as an appendix to the National Land-Use Scheme Guidelines developed
by the Department of Rural Development and Land Reform (2017).
The primary objective of this Guideline is twofold: (i) to promote greater
integration of biodiversity information into existing Land Use Schemes; and
(ii) to provide guidance to municipalities in formulating and applying municipal spatial planning and land-use management by-laws and LUSs. This is an
exciting and laudable initiative which will hopefully play a key role in turning
the tide. The Guideline recognises that “Protecting biodiversity and ensuring
the resilience of ecosystems (especially those providing services to humanity)
are therefore recognised as a cornerstone of environmental sustainability”
(SANBI). This initiative will better enable natural capital assessment in environmental decision-making and will help fill the vacuum. ◆
Summers is CEO of Richard Summers Inc.
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Will green hydrogen be the much-needed
catalyst in facilitating water regulation reform?
GILLIAN NIVEN AND PAULA-ANN NOVOTNY

V

arious complexities associated with South
Africa’s water licensing regime may finally be
addressed, as government is determined to
stimulate a green hydrogen economy.

The current wave of enthusiasm
around the potential for South
Africa to develop a green hydrogen economy, and government’s
recommencement of its national
renewable energy procurement
programmes, could bring more
attention to bear on the longstanding problem associated with
South Africa’s water permitting
and provisioning frameworks. To
date, this problem has primarily
been associated with, and experienced by, mining and industrial
Niven
developers.
Producing green hydrogen
would help South Africa to
address energy security, contribute to the country meeting its
climate change commitments,
and draw on its natural resources
of platinum group metals, facilitating a green hydrogen value
chain and associated derivatives
market.
However, green hydrogen production powered by renewable
energy sources is relatively waterintensive: about 20 tonnes of
untreated water is needed to proNovotny
duce one tonne of hydrogen. The
water also has to be treated to a
relatively high standard and waste water will have to be managed.
This means that green hydrogen plants are likely to have to comply

with various aspects of environmental and water legislation, which
have proven challenging due to laborious legislative processes, red
tape and bottlenecks created by the regulators.
In South Africa, water shortages are becoming increasingly frequent. Water pollution from mines and industry, the over-abstraction
of groundwater by the agricultural sector and poorly-managed municipal treatment plants are compounding the problem. The challenge is
deepened by the unsustainable management of freshwater resources
within South Africa and the prolonged drought.
In 2011, the National Planning Commission’s Material Conditions
Diagnostic contained the following warning:
“South Africa is a ‘water-stressed’ country, bordering on water
scarce… water may become a binding constraint on development, at
least in some parts of the country. There is a need for urgent attention to be given to the management and conservation of water
resources, especially in stressed water catchments… Addressing supply and demand in the context of unevenly distributed and variable
resources is a matter of central importance in national planning.”
Regulatory processes
One of the major stumbling blocks to the issuing of a water use
licence is the determination of water reserves, which are the minimum amount of water that needs to stay in a water resource. The
National Water Act requires the Minister of Water and Sanitation to
gazette reserves for all water resources in the country, and further
requires that the water reserve in the area around the development
has to be taken into account before a water use licence can be issued.
But the Minister of Water and Sanitation has not yet gazetted the
reserves for all South Africa’s water resources. And because of the

Producing green hydrogen would help South
Africa to address energy security, contribute to
the country meeting its climate change commitments, and draw on its natural resources of
platinum group metals, facilitating a green
hydrogen value chain and associated derivatives market.
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delays in publishing final reserves, the Department has to determine
a preliminary reserve for every water use licence application that is
issued in the country. This is not an easy or quick process. The
National Water Act also makes allowance for all water usage to be
regulated at a catchment level, where catchment areas cross provincial lines, and to consider a water resource in its entirety. These are
supposed to be controlled by catchment management agencies, however, only a few of those agencies have been established and none of
them has the power to issue licences. This means that every water use

These administrative challenges and backlogs,
compounded by the overwhelmingly technical
nature of the applications, have resulted in
many mining and industrial companies (and
even farming entities) operating without a water
use licence for many years.
licence has to be processed at national level and signed off by the
Minister, adding further delays to the process.
These administrative challenges and backlogs, compounded by the
overwhelmingly technical nature of the applications, have resulted in
many mining and industrial companies (and even farming entities)
operating without a water use licence for many years.
And while the Department appears to have acknowledged the
delays in securing water use licences – with President Cyril
Ramaphosa making a declaration in 2020 that government is committed to streamlining the water use licence process, reducing the
application process from the current 300-day period to 90 days – the
legislation and regulations have yet to be amended to bring this
reduced statutory timeline into law, causing further confusion among
industry players.
The National Environmental Management Laws Amendment
(NEMLA) Bill contemplates various amendments to the umbrella
statute of environmental law. The latest (2018) revision to the

NEMLA Bill (known as NEMLA 4) primarily seeks to clean up a
number of legislative hiccups associated with the implementation of
the One Environmental System (an integrated licensing regime
applicable to the mining and oil and gas industries), but it also seeks
to place greater emphasis on implementing measures required for
treating mine water, strengthening the ability of the authorities to
address issues like acid mine drainage (AMD) and deteriorating water
quality before they become an even greater burden on the fiscus.
One of the most important aspects of NEMLA 4 for the management of mine water relates to proposed changes to financial provisioning that is must be set aside by mining companies for environmental rehabilitation.
Under the contemplated new financial provisioning regime, holders of rights to mine or prospect are specifically required to set aside
funds for (among others) the management of residual environmental
impacts following closure, which must expressly include the pumping
and treatment of polluted or extraneous water. The express requirement to set aside funds for the pumping and treatment of mine water
has been criticised for placing financial strain on the mine industry.
This is, however, a key development for the management of water in
South Africa, as the risks and associated cost of managing mine
water following closure must be specifically catered for by mining
companies.
Promising developments
Several recent developments offer a promising incentive for government to finally address the complexities associated with South
Africa’s water governance. These include that many mining companies are investigating self-generation opportunities, following
President Ramaphosa’s announcement in June, increasing the threshold for unlicensed captive power plants to 100MW; mining companies’ extended statutory obligation to set aside financial provisioning
for the management of mine water; and government’s enthusiasm at
being one of the first movers on the African continent in the green
hydrogen space. ◆
Niven is a Partner and Novotny a
Senior Associate with Webber
Wentzel.
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‘Deadly Air’
CHANTAL MURDOCK AND MINNETTE LE ROUX

D

ue to the global COVID-19 pandemic, most
countries, including South Africa, have had to
endure different forms of lockdown and “stay at
home” orders since the beginning of 2020. During this
time, there has been a notable decline in pollution levels
across various cities. This has highlighted the impact that
pollution has had and is having on the environment and
our daily lives.

A district court in The Hague recently had to determine whether Shell, a
British-Dutch multinational oil and gas company, was directly liable for
climate change. This matter was instituted against Shell by Friends of the
Earth Netherlands, together with thousands of co-plaintiffs. In a landmark judgment, the Court found that Shell was, in fact, directly responsible for climate change and was ordered to reduce its CO2 emissions by
45% within 10 years of the judgment. Shell has recently indicated that it
will be appealing the judgment, saying that it has been unfairly singled
out. Be that as it may, this judgment is regarded by many as a monumental victory for the international climate change movement, which has
gained significant momentum over the past few years.
It is through this lens that this article provides a snapshot of how the
Legislature in South Africa aims to reduce pollution, with a specific focus
on the mining industry.
One of the key principles which has been established across all relevant
South African environmental legislation is an overarching statutory duty
of care relating to the prevention and remediation of pollution or environmental degradation. The clean-up and remediation of the environment is
primarily regulated in terms of the National Environmental Management
Act, 1998 (NEMA), which, in terms of s28(1), creates a general duty of
care on all landowners, individuals who are in possession or control of land
or individuals who have a right to use land (Landholder).
Section 28(1A) of NEMA goes even further and stipulates that:
“(1A) Subsection (1) also applies to a significant pollution or degradation that—
(a) occurred before the commencement of this Act;
(b) arises or is likely to arise at a different time from the actual
activity that caused the contamination; or
(c) arises through an act or activity of a person that results in a
change to pre-existing contamination.”
It is evident that this section contemplates retrospective application.
In addition, where there is an unexpected, sudden and uncontrolled

release of hazardous substance, including from a major emission, fire or
explosion that causes, has caused or may cause significant harm to the
environment, human life or property, s30 of NEMA requires the person
responsible to report the incident to the relevant competent authorities
and take all reasonable measures to contain and minimise the effect of
the incident. This includes that person undertaking all necessary clean-up
procedures, remedying the effects of the incident and assessing any long
term effects thereof.
NEMA further requires that an
environmental authorisation be
obtained to undertake certain activities which may be harmful to the
environment. The management of
environmental impacts arising from
mining and prospecting activities in
South Africa is of great importance
to ensure sustainability of the environment. As a result, the
Legislature has made it mandatory
for an applicant who has applied for
an environmental authorisation
relating to mining and prospecting
Murdock
activities to provide financial provisioning for the rehabilitation of the
negative effects on the environment
caused by the intended activities.
This financial provisioning is a prerequisite for the grant of an environmental authorisation.
There is also an ongoing obligation placed on the holder of a right
or permit granted or issued in terms
of the Mineral and Petroleum
Resources Development Act, 2002
(the MPRDA), to assess its environmental liability annually and
increase the financial provision
Le Roux
made for rehabilitation of the land
and the environment appropriately
to ensure that this remains adequate.
The specific provisions of NEMA relating to rehabilitation of the
environment as a result of mining and/or prospecting activities, read with
s43(1) of the MPRDA, extends the responsibility to remediate beyond
the life of the operations.
Similarly, s19(1) of the National Water Act, 1998 creates a general
duty of care on a Landholder to protect, clean up and remediate in
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instances where a situation exists, or is likely to exist, which has caused or
may cause pollution of a water resource. The measures that the
Landholder may need to take to comply with this provision may include,
inter alia, eliminating the source of pollution, remedying the effects of the
pollution and remedying the effects of any disturbance to the bed and
banks of a watercourse. In the judgment handed down in 2014, the
Supreme Court of Appeal (SCA) held that in the case of Harmony Gold
Mining Company Ltd v Regional Director: Free State Department of Water
Affairs and others (971/12) [2013] ZASCA 206, the responsibility for
remediating a water resource may continue to exist even after the relevant Landholder no longer holds any title or rights of use or access to the
land concerned. This reiterates the intention of the Legislature to hold
“pollutants” responsible.
Certain activities which cannot be undertaken without an atmospheric
emission licence have also been identified, in accordance with the
National Environmental Management: Air Quality Act, (39 of 2004).
When applying for such a licence, the competent authority may order the
person who conducted such an activity without the necessary authorisations to remediate any adverse effect of the activity on the environment,
including the ambient air and human health. In terms of s22A(4) of the
Act, they may also be directed to cease, eliminate, modify or control any
act or activity causing the atmospheric emission.
Section 16 of the National Environmental Management: Waste Act
(59 of 2008) provides that the holder of waste is obligated to take all reasonable measures to, inter alia, clean up by reducing, re-using, recycling
and recovering waste. A holder of waste is also obligated to remediate, by
avoiding the generation of waste, and where this cannot be avoided, minimising the toxicity and amounts of waste that are generated. There is
also a general duty on the owner of land that is significantly contaminated
to notify the competent authority as soon as they become aware that the
land has been contaminated.
Linked to these various legislative prescripts is the 1992 United
Nations Framework Convention on Climate Change (UNFCCC), which
entered into force on 21 March 1994. South Africa ratified it on 29
August 1997 and became a party to this Convention on 27 November
1997. The object of the UNFCCC is to deal with the problems associated
with perturbations in the global climate system through, amongst others,
reporting obligations. In furtherance of its reporting obligations under the
UNFCCC, South Africa has also published the National Greenhouse
Gas Emission Reporting Regulations, under the provisions of the Air
Quality Act. The Emission Regulations introduces a single national
reporting system of greenhouse gas emissions and creates obligations on
certain categories of institutions to report on their greenhouse gas emissions.

The South African legislature also published the Climate Change Bill,
2018 [B-2018] for public comment in 2018. The Climate Bill is expected
to impose onerous regulatory controls, including mandatory carbon budgets and greenhouse gas mitigation measures. In addition, on 25 June
2021, the Minister of Forestry, Fisheries and the Environment published
for comment the draft National Guideline for Consideration of Climate
Change Implications in Applications for Environmental Authorisations,
Atmospheric Emissions Licences and Waste Management Licenses. The
draft guideline aims to create a consistent approach for the incorporation
of climate change considerations into various environmental permitting
and licensing applications.
In light of all of the recent developments in our law, it was no surprise
that we saw the “Deadly Air” case come before the High Court of South
Africa in Pretoria earlier this year. The case centres on the air pollution
caused mostly by mining activities in the Highveld Priority Area, which
covers major towns such as Emalahleni, Middelburg, Secunda,
Standerton, Edenvale, Boksburg and Benoni.
In this matter, two environmental justice groups, groundWork and the
Vukani Environmental Justice Movement, are seeking relief in the form
of:
a declaration that the poor air quality in the Highveld Priority Area is
a breach of the residents’ right to “an environment that is not harmful
to their health and wellbeing”; and
an order directing the Minister to prepare, initiate and prescribe
implementation regulations in terms of s20 of the National Air
Quality Act, which will be to enforce the Air Quality Management
Plan that is in place.
This litigation comes years after the Highveld Priority Area was formally declared a pollution hotspot in terms of the National Air Quality
Act in 2007.
Judgment in the matter remains reserved.
It has become clear that the legal regime in South Africa, and various
organisations, are embracing the worldwide effort to protect the current
and future environment. We encourage both large and small-scale mines
to continue to adopt innovative processes for recycling waste, and to
reduce their carbon emissions and pollution so that South Africa is able
to curb the damage already done to its environment and create a positive
precedent for other industries to do the same. ◆
Murdock is a Director and Le Roux is Head of Environmental and
Principal Environmental Specialist at NSDV (formerly known as
Nupen Staude de Vries). They were assisted by Natalie Harten, a
Consultant.
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A comparative look at South Africa and Kenya’s
approach to climate change impact assessments
CLARICE WAMBUA, MARGO-ANN WERNER, ALECIA PIENAAR, ESTHER KIMANZI,
LAURA WILSON, ANTON ACKERMANN AND JANETTE NYAGA

T

he evaluation of climate change-related risks as
part of the environmental impact assessment
(EIA) process has gained significant traction
globally over the past decade. The International
Association for Impact Assessment’s best practice principles for climate change in impact assessments (CCIA)
acknowledge that “impact assessment has much to contribute in assisting governments with meeting their international commitments to address human-induced climate
change, and in assisting industry and the public to understand the environmental and social consequences of climate change”.

Although the integration of CCIAs into the EIA regulatory frameworks is
still nascent in both South Africa and Kenya, there are definite parallels
to be drawn in respect of the increasing, if not fundamental, role of these
assessments across the two jurisdictions.
South Africa
Regulatory Framework
Under South African law, the EIA process is governed by the National
Environmental Management Act (107 of 1998) (NEMA) and 2014
South African EIA Regulations (SA EIA Regulations), which require
that specialist studies be undertaken if the level of the assessment so
requires. Although there is no
express legal provision requiring
that a CCIA be undertaken in certain circumstances, s24O of
NEMA, which prescribes criteria to
be taken into account by authorities when considering environmental authorisation, is broadly framed
and requires that all relevant factors be considered. A similar provision is included under s48 of the
National Environmental
Management: Waste Act (59 of
2008) in respect of waste management licence (WML) applications;
Wambua
this process must also be undertaken

in terms of the SA EIA Regulations. Furthermore, an application for an
air emission licence (AEL) under the National Environmental
Management: Air Quality Act interfaces with the SA EIA Regulations,
as it requires an environmental authorisation (EA) to have been applied
for and obtained prior to the AEL being issued.
Case Law
The significance of climate change
as a “relevant factor” in the EIA
process was brought to the fore in
South Africa’s precedent-setting
Thabametsi judgment, in which the
high court’s findings confirmed the
need for CCIAs in our EIA framework. Although it was in respect of
the coal-fired power station in question, the court’s reasoning made it
clear that CCIAs would be required
for other fossil-fuel energy generation projects. The adequacy of the
CCIA that was conducted for the
Thabametsi project came into question in the second Thabametsi
review (Thabametsi II) proceedings,
where the content, considerations
and findings of the CCIA were
scrutinised by challengers to the
project.

Werner

Legal Developments
Thabametsi II ended in a settlement
agreement and, therefore, the question around the adequacy of the
CCIA was not subjected to judicial
consideration. The question as to
what constitutes an acceptable
Pienaar
CCIA has also formed the basis of
recent challenges, in the form of
appeals against the grant of EAs by public interest groups and activists,
and a question that the Department of Forestry, Fisheries and the
Environment (“Department”) has had to face without a prescribed
approach or guideline, other than international standard practice, in
place as reference.
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As a means of integrating climate change considerations into
the first stages of development
planning, and hopefully to limit
the challenges to CCIA to be
conducted and ensure a baseline
set of requirements, the
Department recently published
the draft National Guideline for
Consideration of Climate Change
Implications in EA, AEL and
WML Applications (the Draft
Guideline) for comment. The
Draft Guideline is intended to forKimanzi mulate a consistent approach that
sets out the minimum requirements for CCIAs, ensuring that
climate change considerations are
embedded in the planning and
EIA processes for potentially relevant developments across all sectors. Importantly, the Draft
Guideline is not intended to be
prescriptive, but encourages due
consideration of the context of a
particular matter and practical
experience gained. In this regard,
it provides for generic principles
for involving climate change specialists in the EIA process; defines
Wilson
the roles of the environmental
assessment practitioner, specialist
and other stakeholders; and outlines the extent and content of
CCIAs.
The Draft Guideline is considered an important component of South
Africa’s larger and developing climate change regulatory framework,
aligning with international best practice and South Africa’s commitments
under the Paris Agreement.
It is anticipated that the Draft Guideline will contribute to strengthen
EIA. Given that the Draft Guideline includes, amongst others, the
need to assess both the extent to which a proposed development will
release greenhouse gas (GHG) emissions and the impacts that climate
change will have on the proposed development itself, such considerations will also likely factor in to the ultimate project development;
technology; and engineering design, and therefore stimulate innovation. Given that the Draft Guideline is not intended to be prescriptive,
it is recommended that CCIAs incorporate the content of the to-befinalised guideline and any additional considerations prescribed by
international finance standards, such as the latest iteration of the
Equator Principles and what they prescribe a CCIA should consider,
should there be any gaps. This will ensure a thorough assessment and
hopefully limit the risk of such assessment being viewed as deficient
and, therefore, subject to challenge.

KENyA
Regulatory Framework
In Kenya, the EIA process is governed in terms of the Environmental
Management and Coordination Act, 1999, as read together with the
Environmental Management and Coordination (Amendment) Act, 2015
(jointly, the EMCA) and the Environmental (Impact Assessment and
Audit) Regulations, 2003 (the Kenyan EIA Regulations).
The Second Schedule of the EMCA provides for a list of projects that
must undertake a full EIA study and submit an EIA study report to the
National Environment Management Authority (the Authority), prior to
being issued with an EIA licence. Unlike in South Africa, the Kenyan EIA
Regulations were amended in 2019, expressly to require any person undertaking a project that is deemed by the Authority to have significant adverse
environmental impact to prepare a comprehensive project report, which must
include a climate change vulnerability
assessment, and any relevant adaptation and mitigation actions.
CCIAs are also recognised under
the Climate Change Act, 2016, (the
South African Climate Change Bill
is yet to be promulgated). Section 20
of the Climate Change Act, 2016
mandates the Authority to integrate
climate risk and climate change vulnerability assessment in all forms of
assessments. This, therefore, means
that in reviewing submitted EIAs,
the Authority must integrate climate
risk and climate change vulnerability
Ackermann
assessment considerations.
To aid the Authority in doing so,
s20 of the Climate Change Act
empowers the Authority to collaborate with other relevant lead agencies for technical advice.
Case Law
A landmark case that has litigated
and appreciated CCIAs is the case
of Save Lamu & 5 others v National
Environment Management Authority
& another, decided in 2019 (the
Lamu case). The brief facts, closely
mirroring the Thabametsi case, are
that an EIA licence was issued by
Nyaga
the Authority to Amu Power
Company to proceed with the establishment of a coal power plant project in Lamu County. Aggrieved by the
issuance of the EIA licence for the coal project, several community
groups proceeded to file an appeal with the National Environmental
Tribunal (the Tribunal) to challenge the EIA licence. One of the grounds
of appeal as presented by the community groups was that the issuance of
the EIA licence would contribute to climate change, hence making the

36

September 2021

Spotlightonenvironmentallaw
project contradictory to Kenya’s low carbon development commitments.
In buttressing the need to have climate change considerations and mitigation measures factored into EIAs, the Tribunal held that the EIA study report
was deficient for various reasons, amongst them the omission of climate
change issues as provided for by the Climate Change Act, 2016. The Tribunal
highlighted that climate change issues are so important that where there is
uncertainty on the climate change impacts of a project, courts or tribunals are
obligated to reject the project on the basis of the precautionary principle.
Ultimately, the Tribunal set aside the EIA licence and ordered Amu Power
Company to commence an EIA afresh, in compliance with each step of
Kenyan EIA Regulations, and to factor in the Climate Change Act, 2016.
Whilst the lack of proper and effective participation in the EIA process
was a major factor in the Tribunal’s decision, the Tribunal’s statements on
climate change are illustrative of how these considerations are gaining traction within Kenya’s legal framework, and the role of courts and tribunals in
interpreting the intention of climate change legislation in tackling climate
change. Being a landmark case on EIA processes and licences, the case also
provides a myriad crucial factors for project proponents to integrate into
their EIA reports, to avoid fatal consequences to their projects.
Legal Developments
Further developments on CCIAs are anticipated, should the draft
Environmental Management and Coordination (Strategic Assessment,
Integrated Impact Assessment and Environmental Audit) Regulations,
2018 be enacted (the Draft Regulations). These Draft Regulations expand
the scope of CCIAs, ensuring that all assessments undertaken for various
projects integrate climate change vulnerability assessments, and adaptation and mitigation actions.
However, the Draft Regulations do not provide the ‘how’ of carrying
out CCIAs. The approach taken locally to make CCIAs explicitly

mandatory should, therefore, be a first step in entrenching climate change
considerations in all assessments. This step should be followed by guidelines that provide stakeholders with an approach for incorporating climate change considerations in all assessments undertaken, setting out
minimum requirements and including crucial information that will assist
the Authority in determining these applications.
As it stands, the failure of a project to take into account climate change
considerations while undertaking EIA processes in Kenya renders an EIA study
report irrefutably incomplete and inadequate. Investors should, therefore, be
keen to ensure that the EIA process factors in the requisite legislative requirements relating to climate change. As there are currently no detailed guidelines
on how to factor in climate change in assessments, investors may utilise guidelines from other jurisdictions, such as South Africa which has developed the
Draft Guidelines, as well as international requirements, such as the latest iteration of the Equator Principles, which prescribe the scope of CCIAs.
Conclusion
In the case of both South Africa and Kenya, it is encouraging to see the development of much needed legislative certainty around climate change considerations, where they fit and what the assessment should take into consideration.
Given the environmental principles espoused under both South Africa’s and
Kenya’s legal frameworks, it would be prudent for any proponent intending to
develop a project of a nature where there are possible climate change impacts,
to ensure that a CCIA is conducted. ◆
Wambua is a Partner, Werner a Director,
Pienaar a Senior Associate, Kimanzi, Wilson
and Ackermann are Associates and Nyaga a
Law Graduate at Cliffe Dekker Hofmeyr
Incorporating Kieti Law LLP (Kenya).

Elephant, Lion, Leopard and Rhino – new
perspectives on ecologically sustainable use
KATE HANDLEY

O

n 28 June 2021, the Department of Forestry,
Fisheries and the Environment published the
Draft Policy Position on the conservation and
ecologically sustainable use of elephant, lion, leopard and
rhino. The Draft Policy is the Department’s first step
towards implementing the recommendations contained in
the report of a High Level Panel appointed to conduct a
review of policies, legislation and practices on matters
relating to management, breeding, hunting, trade and
handling of these animals, published on 2 May 2021.

The objectives set out in the Draft Policy (which was open for public comment until 28 July 2021) are undoubtedly some of the most robust and considered that the wildlife and conservation sectors have seen in recent
decades. The Draft Policy introduces a critical shift towards a more welfareoriented approach to wildlife management and use in South Africa. This
has long been a highly divisive issue between proponents who support the
use of wildlife as resources to promote socio-economic development, and
advocates for animal rights who argue for a more integrative interpretation
of s24 of the Constitution (being the notion that an attitude of respect
must be adopted towards individual animals that make up a species within
an ecosystem – Bilchitz, David “Exploring the Relationship between the
Environmental Right in the South African Constitution and Protection for the
Interests of Animals” (2017) 134 The South African Law Journal 750).
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Although the Draft Policy applies exclusively to elephant, lion, leopard and rhino, where it envisions the achievement of “thriving populations” of these iconic species as being indicators for a “vibrant, responsible, inclusive, transformed, and sustainable wildlife sector” – it also lays
the foundations for a new approach to wildlife management in South
Africa more generally. The Draft Policy contains far-reaching interventions that seek to reframe notions of conservation and sustainable use in
line with principles of Ubuntu, and to reposition South Africa as a leader
in conservation. Such interventions include, amongst others:
Immediately halting domestication and exploitation of lions and closing down lion breeding facilities, which the Draft Policy recognises as
having no conservation value (there are close to 400 such facilities in
South Africa, of which many are involved in the abhorrent practices
of canned lion hunting and breeding of lions for the bone trade);
Reversing domestication and intensification of rhino management
(recognising that private ownership has conservation value and has
the potential to replenish depleted wild populations, but that intensive
management practices compromise this);
Enhancing the conservation and ecologically sustainable use of leopards (including the proposition to transition from destruction of leopards as ‘damage causing animals’, to their sustainable ‘harvesting’):
Adopting a position of no trade of rhino horn or ivory under ‘current
conditions’;
Preventing taking wild species into captivity;
Ensuring increased wildness, naturalness and wellbeing of fauna;
Adopting a ‘One Welfare’ approach which incorporates humane and
responsible standards and practices towards wild animals;
Supporting responsible wildlife ecotourism (including ‘sustainable
hunting’); and
Promoting and enhancing human/wildlife coexistence while empowering and capacitating people living with or near wildlife.
At the core of the Draft Policy lies an expanded definition of ‘sustainable
use’, a concept derived from s24(b)(iii) of the Constitution, the interpretation of which has been the source of sectoral conflict since its inception.
Proponents of trophy hunting and other ‘consumptive’ uses of wildlife
contend that ‘sustainable use’, as contemplated by s24, envisages the use of

wildlife (ultimately for enhancing human development) provided that the
resource is not depleted to unsustainable levels (thus imperiling the longterm survival of the human species or the biodiversity). Advocates for a
more integrative interpretation of s24 argue that the term ‘sustainable use’
must be given equal weight, and ‘sustainability’
qualifies the use itself, such that certain uses
become impermissible. Sustainable in this context directly relates to ‘conservation’, and the
concomitant importance of maintaining individual animals of a particular species in
existence.
This more integrative approach to
sustainable use has gained increasing
judicial recognition. Specifically, the
intrinsic individual value of wild animals has
been noted and, in this context, standards of
welfare which must be maintained in relation to
individuals in a species. Cameron JA’s minority judgment in National
Council of Societies for the Prevention of Cruelty to Animals v Openshaw
[2008] ZASCA 78; 2008 (5) SA 339 (SCA) recognised that animals are
worthy of protection not only because of the reflection that this has on
human values, but because animals “are sentient beings that are capable
of suffering and of experiencing pain”. The Supreme Court of Appeal in
Lemthongthai v S 2015 (1) SACR 353 (SCA) explained in the context
of rhino poaching, that “[c]onstitutional values dictate a more caring
attitude towards fellow humans, animals and the environment in general”.
Therefore, the rationale behind protecting animal welfare has shifted
from merely safeguarding the moral status of humans to placing intrinsic
value on animals as individuals. In the context of a judgment concerning
the powers of private prosecution of the National Society for the
Prevention of Cruelty to Animals, the Constitutional Court in National
Society for the Prevention of Cruelty to Animals v Minister of Justice and
Constitutional Development [2016] ZACC 46 expressly endorsed the connection between animal welfare and the constitutional right to have the
“environment protected . . . through legislative and other means”. The
Court gave its approval to this integrative approach which “correctly
links the suffering of individual animals to conservation, and illustrates
the extent to which showing respect and concern for individual animals
reinforces broader environmental
protection efforts. Animal welfare
and animal conservation together
reflect two intertwined values.”
Most recently, in August 2019, the
High Court in National Council of
The Society for Prevention of Cruelty
to Animals v Minister of
Environmental Affairs and Others
[2019] 4 All SA 193 (GP) confirmed that welfare must be considered as integral to conservation.
In line with the above jurisprudence, the new definition of ‘sustainable use’ proposed by the Draft
Policy frames it in a way that places
Handley
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welfare at its core. Use would be permitted as long as it:
does not contribute to the long-term decline of the resource in nature;
does not lead to the loss of biological diversity of the ecosystem of
which it is a component;
does not compromise ecological integrity or ecological resilience of the
ecosystem of which it is a part or in which it is used, in the long term;
is humane and does not compromise the wellbeing of any animal of a
species of wild animal;
serves in, or is not detrimental to, the public interest;
considers the social, economic, and environmental impacts of activities collectively, including disadvantages and benefits; and
ensures continued and future benefits that are fair, equitable and meet
the needs and aspirations of present and future generations of people.
In adopting an approach to wild animals that highlights their welfare
and wellbeing, the Draft Policy introduces a more integrative approach to
s24. It expressly recognises that a move to a systems-based approach to

sustainability needs to be adopted, and that much stronger recognition of
the primacy of ecological sustainability, in line with the Constitution, is
required. Certain consumptive practices, including intensive lion and
rhino breeding and management, are, so the Draft Policy notes, incompatible with the proposed definition of ‘sustainable use’ and are no longer
supported. Trade in rhino horn and ivory are also not contemplated while
‘current conditions’ (as yet undefined) prevail.
These policy positions have significant implications for a potentially
highly lucrative sector in which around 12 000 lion and unknown numbers of rhino are privately owned and bred in captivity. It will undoubtedly
be a long (and litigious) road before the legal review and reform of the
Draft Policy provisions will occur. The Draft Policy, however, represents a
significant paradigm shift in the interpretation of ‘sustainable use’, and it
remains to be seen how this crucial definition will inform other legislative
and policy developments in the implementation of s24. ◆
Handley is a Consultant Attorney at Cullinan & Associates Inc.

What does climate change mean for Africa
and why should it matter?
PETER LEON, SILKE GOLDBERG, ERNST MÜLLER, JANNIS BILLE AND ZOE ASHER

Planning for day zero
s nations around the world continue to battle
through the COVID-19 era of lockdowns and
social distancing, we are inundated with news
on the many existential crises that the world currently
faces. The manner in which countries (both individually
and collectively) responded to the COVID-19 pandemic
may, however, provide useful insight into how countries
might respond to climate change – the greatest existential threat of our time. It may also serve as an important
pre-COP26 warning to the developed world that it urgently
needs to agree on whether or not (and how) it will to
come to Africa’s aid as the continent is forced to respond
to the consequences of climate change.

A

It is now clear that the global community has the capacity to respond
with significant speed and force. According to the BBC’s “Coronavirus:
The world in lockdown in maps and charts”, on1 April 2020 well over a

hundred countries had instituted either full or partial lockdowns within
a period of approximately six weeks. Some fifteen months later, many
developed countries have implemented (and even completed) initial
vaccination programmes.
Most African countries, however, have not been able to follow suit.
Bar a few exceptions, including the Seychelles, Maldives, Morocco,
Mauritius and Equatorial Guinea, less than five percent of all African
countries’ populations have been fully vaccinated. This includes leading economies such as South Africa (3.1 percent), Egypt (1.4 percent)
and Nigeria (0.7 percent) (Percentages as at 21 July 2021). While
there are various reasons for these delays, many come down to a lack of
funding, weak governance and an absence of the necessary infrastructure to roll out comprehensive vaccine programmes – especially in
rural areas.
In many respects, Africa’s (in)ability to respond to the COVID-19
pandemic serves as an indication as to how the continent may be able to
respond to and cope with the detrimental effects of climate change.
This, in turn, will have a significant impact on the operations of the
multinational corporations which conduct business on the continent. As
the COVID-19 model shows, while these multinationals (often headquartered in the developed world) were able to implement measures to
mitigate and respond to the impact of the COVID-19 pandemic, their
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ability to do so was often hindered by the conditions in the countries
where they operate. The same will manifest itself in the context of climate change.
For the reasons considered in this article, the global community will
need to support Africa in its response to climate change.
In light of the economic impact it will have on the global economy
and energy transition, the security policy questions which arise from the
impacts of climate change on
Africa ought to concern the private
and public sectors equally.
Environmental, social and
economic consequences
It is uncontentious that the impacts
of climate change extend well
beyond an increase in the earth’s
temperature. Although many of the
visible effects of climate change
appear to be environmental in
nature, these consequences may
cause and exacerbate both social
and commercial issues.
Leon
For most countries in Africa
(and globally), the most significant
impacts will centre on the availability of water. The specific water
problems vary per region. For example, countries in the eastern parts of
Africa may experience extreme
flooding events, whilst western and
southern African countries are likely to experience extended periods
of drought (IPCC, “Summary for
Policy Makers”, 2012). Although
opposite in nature, the ultimate
results of these extreme weather
events are similar: both affect agriGoldberg cultural production which could
lead to food scarcity.
The social impacts that may arise from this (especially owing to the
significant number of subsistence farmers on the continent) is obvious.
A lack of water will also directly affect business productivity for many
sectors; the agricultural and mining sectors are key examples. Among other
things, flooding or drought may cause damage to production sites, affect
operations and influence supply chains.

The impact on water, as but one example, provides a useful illustration of the polycentric, yet interconnected, nature of the impact
which climate change may have on environmental, social and economic factors across the continent. Similar interrelated consequences
will arise from coastal erosion, deforestation, desertification, extreme
weather events (including cyclones), heat stress, an increase in
waterborne diseases, poor air quality, and diseases transmitted by
insects and rodents (UNEP, “Climate challenges for Africa: Evidence

from selected EU-funded research
projects”, 2012).
The role of security policy in
addressing the impacts of climate change in Africa
The need for coherent security
policies to address the impacts
of climate change
At this juncture, the risks likely to
arise from the impact that climate
change may have on the African
continent are not comprehensively
addressed under domestic or international policy frameworks. As climate change associated risks are
not localised to specific regions or
countries, they have the potential
to give rise to regional and international security issues (the competition for scarce resources and migration being two salient examples).
If the regional and international
risks (and concomitant geopolitical
issues) are to be mitigated, the
global community ought urgently
to commence work on developing
and implementing the required
governance systems.
Governance by countries needs to
focus on two key categories:
Climate change mitigation:
comprising policies to address
climate change, which may
include targeted emissions
reduction or sensible off-set
mechanisms; and
Climate change adaptation:
developing policies that address
the incidental economic, social
and environmental effects of climate change.

Müller

Bille

These processes need to run in
parallel, for two reasons. First,
Asher
because the issues highlighted earlier
are often ignored and require urgent attention as the effects of any emissions reduction legislation would not be felt immediately. Second, while
emissions may be reduced as part of the “global energy transition”, the viability of the process depends on a number of minerals, which are located in
Africa. Examples include cobalt, lithium and rare earths (UNEP,
“Supporting sound ecosystem management”).
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If the economic, environmental, and social issues mentioned are not
addressed in their own right, extractive companies may be precluded
from accessing the resources required to drive the energy transition. This
may, in turn, retard global decarbonisation efforts through a combination
of resources shortages and related price increases.
Key considerations in the development of coherent security policies
A number of international organisations and institutions have recognised the need for policies to mitigate the impact of climate change in
Africa. Despite this, a coherent suite of policies have yet to be developed. To address this, the following questions could facilitate the design
and implementation of effective policies.
1. Responsibility for the design and implementation of policy
The nature and scale of the issues faced vary significantly between and
within African countries (e.g. access to water in rural and urban areas).
The policies required to address these issues effectively will, therefore,
also necessarily vary significantly. This raises questions as to who has the
required expertise (WMO, “State of the Climate in Africa 2019”, 2020),
and is best placed to design these policies.
However, expertise alone will not be sufficient to address the issues
effectively. A number of international organisations have formulated
potential solutions: for example, a World Bank report (UNEP, “Africa’s
Adaptation Gap – Technical Report”) suggested that increasing the
capacity of surface water reservoir storage, rainwater harvesting and
desalination could all be used to address water supply issues. The UN
Climate Change secretariat, in turn, is helping countries identify and
manage climate risks through the formulation of National Adaptation
Plans (UNFCC, “Climate change is an increasing threat to Africa”,
dated 27 October 2020). In order to mitigate the issues, solution-oriented
and tailored policies must also be implemented and monitored.
Once the appropriate body is determined, it is necessary to consider
the question of funding.
2. Funding of design and implementation
Since 2015, one of the main instruments for guiding policy responses in
this area has been through the Nationally Determined Contributions
(NDCs) under the Paris Agreement: 52 African countries have submitted their first NDCs. However, the World Meteorological Organisation
(WMO) has noted that the initial NDCs are flawed, in part because
they were formulated on the assumption that international financing
would be available (WMO, “State of the Climate in Africa 2019”,
2020).
The question of how the design and implementation of security policies is funded is one which must be urgently addressed, especially in light
of changes to the availability of international financing and investment.
In the past, market-based mechanisms, driven by regulatory requirements, have been used to expand the availability of funding for decarbonisation and offset initiatives. For example, a number of projects in
this area were funded through the Clean Development Mechanism
(CDM) under the Kyoto Protocol. While the EU Emission Trading
System (EU ETS) encouraged investment in least developed countries

under the CDM (UNEP, “Climate challenges for Africa: Evidence from
selected EU-funded research projects”), international credits have
recently been phased out from the EU ETS, which may noticeably
reduce investment in relation to some of the above issues.
It has been suggested that in order to ease the financial burden for governments, companies, such as extractive companies, could be required to
take measures in the community (or communities) local to their operations.
On a national or regional scale, governments could also implement
measures to generate revenue to fund the transition. A recent example of
such a measure is the proposed regulation to establish a carbon border
adjustment mechanism (CBAM) in the European Union (EU), which
the European Commission published on 14 July 2021 (Regulation)
(Proposal for a Regulation of the European Parliament and of the Council
establishing a carbon border adjustment mechanism, last accessed from
https://ec.europa.eu/info/sites/default/files/carbon_border_adjustment_mec
hanism_0.pdf on 22 July 2021). Under the Regulation, which is intended
to come into effect on 1 January 2023, (Chapter X of the Regulation provides for a transitional period of three years, from 1 January 2023 to 31
December 2025), importers of certain goods will be required to purchase a
number of electronic certificates in order to cover the total embedded
emissions in imported goods. Each certificate would correspond to one
tonne of embedded emissions in the listed goods. Embedded emissions, in
turn, are defined as direct emissions released during the production of the
goods, i.e. emissions from the production processes of goods over which
the producer has direct control (Chapter IV of the Regulations). This
will, of course, have a significant financial impact on the exporters
(including African manufacturers) of the goods regulated under the
Regulation. At this juncture, electronic certificates will be required for
cement, electricity, fertilisers, iron, steel and aluminium.
Ultimately, the sum of government-imposed measures will only be
effective if a well-co-ordinated approach is followed. If not, the patchwork quilt of solutions may only further delay access to the necessary
funding.
Conclusion
The WMO observed that many countries’ ability to implement cohesive
climate policies is limited by human and financial resources, expertise
and competing priorities. It also noted that these issues are compounded
by the increasing complexity of the work involved in designing cross-sectoral security policies (WMO, “State of the Climate in Africa 2019”,
2020). Without effective public governance to address these elements,
the implementation of comprehensive security policies which mitigate
the environmental and social issues outlined will continue to pose great
challenges.
COP26 will provide world leaders with an invaluable opportunity to
discuss how these issues can best be addressed, not only in order to mitigate the serious environmental and social impacts of climate change, but
also to ensure the security of resources essential to the energy transition. ◆
Leon is a Partner and Africa Chair, Goldberg a Partner, Müller a
Senior Associate, Bille an Associate and Asher a Trainee Solicitor
with Herbert Smith Freehills.
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The four pillars of sustainable finance
ZURINA SABAN AND LERATO NKANZA

I

n April 2021, Absa Bank Limited (Absa) became the
first commercial bank in Africa to execute a certified
green loan with the International Finance Corporation
(IFC). Absa will use the US$150 million green loan to
finance and refinance biomass and renewable energy
projects in support of its strategy to expand its climate
finance business.

Due to the negative impacts of global warming and climate change, there
has been an increasing focus on aligning capital flows with the Paris
Climate Change Agreement and the United Nation’s Sustainable
Development Goals. Investors, customers and policy makers are driving
this shift in various ways. For example, investors are incorporating environmental, social and governance (ESG) considerations into investment
decisions and are realising the value proposition of investing in assets that
support positive environmental outcomes and inclusive growth. In South
Africa, National Treasury’s draft technical paper on ‘Financing a
Sustainable Economy’, published for public comment in May 2020, may
drive more funding to social projects locally.
Currently, two types of instruments dominate the sustainable finance
market: Use of Proceed (thematic) instruments and Sustainability-linked
(KPI-linked) instruments. Sustainability linked instruments are financially
structured to incentivise the borrower or issuer to achieve predetermined
performance objectives. For example, these instruments may offer a step
down in coupon rate if agreed environmental or social outcomes are
achieved.
In 2020 and 2021, the first sustainability-linked instruments were introduced in South Africa. Equites Property Fund Limited closed a R1.6bn sustainability-linked loan in September 2020, while Netcare Group (through
Clindeb Investments Limited) and Investec Property Fund Limited issued
sustainability-linked bonds in March and April 2021, respectively.
Absa’s green loan is based on the Use of Proceeds model, which
obliges Absa to use the loan proceeds to finance green projects (namely

biomass and renewable energy projects). Other Use of Proceeds instruments include: (a) Social instruments – that is, investments that seek to
address or mitigate a social problem and/or achieve positive social results;
and (b) Sustainable instruments, encompassing both green and social elements. To create alignment, ensure transparency and promote the integrity
of these instruments, the Loan Market Association (LMA) and the
International Capital Market Association (ICMA) developed the following voluntary guidelines: the LMA Green Loan Principles, the ICMA
Green Bond Principles, the ICMA Social Bond Principles and the ICMA
Sustainability Bond Guidelines, respectively; collectively, the Principles.
These Principles are underpinned by four pillars:
1. Use of Proceeds;
2. Project Selection and Evaluation;
3. Management of Proceeds; and
4. Reporting.
use of Proceeds
This pillar requires borrowers/issuers to specify in the transaction documents (a loan agreement in the case of a loan and a placing
document/pricing supplement in the case of a bond), the environmental
and/or social projects or activities that the loan or bond funds will be
applied towards. There are various approaches to the application of funds.
Proceeds can be used exclusively or partially for relevant green, social or
sustainable projects.
Project Evaluation and Selection
On a macro-level, Project Evaluation and Selection requires
borrowers/issuers to establish a clear set of strategic objectives relating to
environmental and social sustainability. Working under the umbrella of
these strategic objectives, the borrower/issuer, in collaboration with the
lender, will determine the criteria for identifying eligible green, social or
sustainable projects.
The Principles include a helpful indicative list of projects that qualify
as green and social projects from an eligibility perspective. For example,
some frequently referenced categories include:

GREEN

SOCIAL

-

Clean transportation (such as electric, hybrid, public, rail or non-motorised
infrastructure for clean energy vehicles and reduction of harmful emissions);

-

Employment generation and programmes designed to prevent and/or alleviate unemployment stemming from socioeconomic crises;

-

Green buildings which meet regional, national or internationally recognised
standards or certifications;

-

Affordable housing;

-

Terrestrial and aquatic biodiversity conservation (including the protection of
coastal, marine and watershed environments);

-

Socioeconomic advancement and empowerment (e.g. equitable access to
and control over assets, services, resources, and opportunities; equitable
participation and integration into the market and society, including reduction of income inequality).

-

Renewable energy and energy efficiency (including production, transmission,
appliances and products; new and refurbished buildings, energy storage,
smart grids).

Source: LMA Green Loan Principles and ICMA Social Bond Principles.
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Management of Proceeds
This aspect of the Principles seeks to
ensure that the borrower/issuer implements measures to track the flow of
funds from disbursement in the case
of a loan, and issuance in the case of a
bond, through application of the relevant funds to the specified projects.
The World Bank, a leading issuer
of innovative sustainable instruments, and key adviser on matters
relating to sustainable finance, proposed the following three options for
managing proceeds:
Saban
1. Separate bank account: Create a
separate bank account into
which funds are deposited and subsequently applied against projects;
2. Sub-account: Set up a sub-account within a general account, transferring funds to the relevant sub-account only when required for application toward green projects; or
3. Virtual account: Funds raised are deposited into a general account and
tracked virtually through the borrower’s/issuer’s financial management
system.
Adequate tracking provides a layer of transparency and accountability,
which gives investors comfort that the investment funds are used for the
intended purpose.
Reporting
The Principles require that borrowers/issuers prepare annual reports providing
investors/lenders with details on how funds were allocated, a description of the
projects, and the impact or expected impact of the projects; for example, the
amount by which greenhouse gas emissions are reduced or the number of peo-

ple employed. Where confidentiality
is a concern, the Principles suggest
that generic project descriptions are
acceptable. The final report is typically provided by the later of the maturity of the sustainable finance instrument and completion of the projects.
The purpose of the reporting is to provide investors/lenders with information on the impact of the funds that
they have invested in the sustainable
finance transaction. The impact
reports can also be disclosed to the
public for transparency.
Nkanza

Conclusion
Absa’s loan from IFC was the first green loan to receive a certification in
Africa. Certification entails the review by an external party of a borrower’s/issuer’s sustainable finance framework or the use of a specific sustainable finance instrument for pre-determined qualified assets, in line with a
globally recognised standard. Absa’s green loan was verified by IFC specialists against the LMA Green Loan Principles.
Lawyers reviewing transaction documents for a sustainable instrument
need to ensure that, in addition to requirements specified by lenders, the
four pillars in the Principles are also addressed.
As a founding signatory of the Principles for Responsible Banking – a commitment by banks to shape a sustainable future – this transaction highlights
Absa’s commitment to sustainable finance and is one of many initiatives geared
toward shaping the future of sustainable finance. ◆
Saban is General Counsel, Corporate and
Investment Banking at Absa and Nkanza is a
Local Partner at White & Case LLP.

New direction for mine closure
CATHERINE WARBURTON

O

n 21 May 2021, a Draft National Mine Closure
Strategy 2021 (the Strategy) was rather unexpectedly published for public comments by the
Minister of Mineral Resources and Energy in Government
Notice R. 446 in Government Gazette 44607.

Amendments to the NEMA EIA Regulations related to mine closure
The key amendments to the NEMA EIA Regulations relating to closure
include, but are not limited to, amendments to the definition sections to

add, amongst others, definitions for the terms, “closure plan” and “Financial
Provisioning Regulations”. Amendments have been made to Regulations
19 and 23 relating to the submission of Basic Assessment and Scoping
Reports to include the requirement that a mining application must now
include all calculations required in terms of the Financial Provisioning
Regulations. Amendments to Appendices 1, 3, 4, 5, 6 and 7 aim to better
align the appendices with the amendments to the regulations, also in
respect of certain closure requirements.
However, from a closure perspective, the most significant amendment is
that Listed Activity 22 relating to the decommissioning of any activity
requiring a closure certificate in terms of s43 of the Mineral and Petroleum
Resources Development Act (28 of 2002) (MPRDA) has been deleted.
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Furthermore, the amendments relating to the alignment of the NEMA EIA
Regulations with the provisions of the MPRDA and the Financial
Provisioning Regulations in respect of the closure of mining related activities are significant. It is now the position that mining operations no longer
have to apply for an environmental authorisation under NEMA in terms of
Listed Activity 22, in the context of closure applications under s43 of the
MPRDA. The Financial Provisioning Regulations, the approved
Environmental Management Programme (compiled in terms of s24N of
NEMA) and the Closure Plan provided for in the NEMA EIA Regulations
are now the main instruments governing the closure process.
These are decisive and far reaching changes to the environmental
authorisation and legislative regimes for the closure of mines, which made
the content of the Draft Strategy for Mine Closure, published only 21 days
beforehand, even more perplexing.
Draft National Mine Closure Strategy
The Strategy appears to have been drafted according to the content of the
Regional Mine Closure Strategies that were prepared in 2008. These
Strategies are very outdated and difficult to source as they do not appear to
have been formally gazetted or published. Consequently, there are certain references to legislative provisions and terms contained in the Strategy that are
also outdated and incorrect. For instance, in the “Glossary of Terms” section
of the Strategy, reference is made to s39 of the MPRDA, which has long been

repealed, and there is generally a worrisome lack of engagement with the currently applicable legal provisions relating to the closure of mines.
The Strategy has not been published in terms of a specific section of the
MPRDA, and it is not specifically provided for in terms of the MPRDA.
Significantly, s24R of NEMA is not mentioned in the Strategy at all.
Section 24R of NEMA is headed, “Mine Closure and Environmental
Authorisation” and subsection 24R(5) provides that, “The Minister may, by
notice in the Gazette, publish strategies in order to facilitate mine closure
where mines are interconnected,
have an integrated impact or pose a
cumulative impact.” (own emphasis)
It appears from this section that the
Minister of the Department of
Forestry, Fisheries and the
Environment could rather have compiled and published the Strategy
under s24R of NEMA. Could it be
that the two Departments are not cooperating to the extent required by
the One Environmental System?
There is already much confusion
Warburton
regarding the interplay between the
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provisions of NEMA, the NEMA EIA Regulations and the MPRDA and its
regulations regarding the Closure Process, and differing definitions or misaligned Strategy and Policy statements will only exacerbate this confusion,
both for the regulators and the mining industry. The Strategy contributes to
this confusion, rather than resolving it, and does not even refer to the interplay between NEMA, the National Water Act and the MPRDA.
The key tenet or objective of the Strategy appears to be “concurrent
economic diversification”. This is clearly a laudable and desirable objective.
However, the most important role player to achieve economic diversifica-

tion would be government itself, and more detail is needed as to how government would ensure that this objective is met.
It is clear that a comprehensive review of all legislative provisions on
mine closure should be conducted to properly inform the content of the
Strategy and the subsequent Mine Closure Policy before they are finalised,
and that further co-operation and co-ordination between relevant government departments and consultation with stakeholders is required. ◆
Warburton is MD of Warburton Attorneys Inc.

Non-compliance with Environmental Laws –
a major risk to business and investment
WARREN BEECH

I

n the mid-1990s, the law firm that I was at took the
bold step of appointing a partner who would only be
practising Environmental Law. At the time, there were
very few lawyers who knew what Environmental Law
was, and even fewer who focused on Environmental Law.
Now, a law firm that does not have a dedicated environmental partner or team is rare to find, because of the significant shift to, and emphasis on, compliance with
Environmental Laws.

In the South African context, both the National Framework
Environmental Laws and the specific Environmental Laws passed in support of the National Framework Environmental Laws have become increasingly complex. Compliance with these laws has not been made easier by
the regular changes to South Africa’s Environmental Laws, the frequent
changes to the names of the various Departments that oversee compliance
and implementation of South Africa’s Environmental Law, and the sometimes inconsistent interpretation and application of the Environmental
Laws by the regulators (and, in some instances, the South African courts).
Capacity constraints within the regulators also impact significantly on
attempts by businesses to comply with South Africa’s Environmental Laws.
When an application for an environmental authorisation, such as a water
use licence, takes between three to five years to obtain, this impacts significantly on the business (and the investment decisions surrounding the
business). Understandably, this has been frustrating for many businesses
that truly want to comply with the Environmental Laws – not only
because it is a legal requirement, but because the business is committed to
being a responsible steward of the constitutional right to an environment
that is not harmful to health or wellbeing, and to have the environment
protected for the benefit of present and future generations.

Compliance with the Environmental Laws has become increasingly
important as the world transitions to the “green economy”, and for a business to continue operations without disruption. If a business loses its
“social licence” to operate, particularly in the Mining and Natural
Resources Sector, this typically leads to significant disruption of operations,
with all of the consequences that flow from these.
Environmental, Social and
Governance (ESG) principles have
become a central component of
investment decision-making.
Historically, investment decisions
were generally based on financial
returns within a timeframe determined by the investor, with little or
no regard to the impacts or potential
impacts flowing from the investment
decision. These include impact on
the environment, social impacts on
communities in and around the operations, and impacts on governance
structures such as local and traditional leaders. Changes started with
Beech
socially responsible investing (SRI),
where the emphasis is on investment in sustainable industries and away from
industries regarded as “toxic”, such as the tobacco industry, and more recently, fossil fuel industries. SRI, in itself, did not take a holistic view which provided a framework for investment in industries, sectors and companies that
were engaging in environmentally and socially responsible operations – these
industries, sectors and companies were not “rewarded” for being environmentally and socially responsible and did not acknowledge the value of these
practices and their contribution to the overall value of a company.
The more holistic approach and framework to the current ESG principles that have developed over the past few years arose out of both volun-
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tary assumption of the principles by companies wanting to “do the right
thing”, and changes that have been forced on companies by, for example,
the significant increase in stakeholder activism, particularly in local communities, and the move towards a more robust “social licence to operate”.
ESG focuses holistically on three components. The environmental component includes climate change and carbon emissions, biodiversity, preservation of water resources, alternative energy sources, and the move away
from fossil fuels. The social component includes human rights, the “social
licence” and looking after local communities, employment equity, diversity
in the workplace, and employment practices which are aligned with antidiscrimination and fair treatment processes. The governance component
focuses strongly on corporate governance and structures, anti-bribery and
corruption, and ethical political contributions. The components of ESG are
wide-ranging, and are normally influenced and determined by the status of
the economy of a particular country, political views of the day, and the
social and environmental drivers at a particular point in time. Regardless of
these nuances, the fact remains that, collectively and holistically, ESG is
becoming an increasingly important determinant of “what good looks like”
and is increasingly impacting on investment decisions.
Companies and industries that have a strong ESG focus are attracting
more investment. Conversely, those companies and industries which are
not doing well when measured against ESG principles are facing more and
more challenges from traditional investors.
In South Africa (and many other countries), a good example is the coal
mining industry. While we have, for several years, expressed the view that
coal mining will remain an important contributor to South Africa’s energy
sources for the foreseeable future, this does not mean that South Africa’s
reliance on coal-fired energy will be forever. Many of South Africa’s mining giants with coal mines have re-positioned their coal mining assets, and
several have disposed of, or are in the process of disposing of, their coal
mining assets, often as a result of the shift in focus to ESG, and stakeholder demands (including shareholders) for an exit from fossil fuels. This has
resulted in strong localisation of South Africa’s coal mines, driven by
South Africa’s medium to longer term reliance on coal-fired power stations
and the significant challenges around implementation of alternative energy sources and renewable energies.
South Africa’s Mining and Natural Resources Sector has a number of
aging mines which are not easily converted to more efficient mining methods and remain labour intensive. This, together with stakeholder demands,
particularly communities in and around South Africa’s mines, probably
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means that while ESG principles will be taken into account in investment
decisions, returns on investment and delivery on social commitment will
impact on the prominence that ESG principles are given in the investment decision-making. However, this is changing, and the social element
of ESG has become a strong focus point for mining companies and
investors in the mining industry. This is not only because many mining
companies believe that this is the right thing to do, but also because of the
strong regulatory framework under the Mineral and Petroleum Resources
Development Act (28 of 2002) (MPRDA) which requires that mining
companies that hold mining rights prepare and implement social and
labour plans and other programmes to benefit local communities, and this
is enforced through the strong mechanisms under the MPRDA. The environment element of ESG has also become extremely prominent for various
reasons, including the tightening up of South Africa’s Environmental Laws
and compliance frameworks, the role of environmental activists and nongovernmental organisations, and regulators (both the Department of
Mineral Resources and Energy and the Department of Forestry, Fisheries
and the Environment) who take their responsibilities very seriously.
Generally, the Mining and Natural Resources Sector has acknowledged
its impact on climate change through the emission of greenhouse gases
(GHG) and supports the move to renewable energy sources. Unfortunately,
compliance with the Carbon Tax Act (15 of 2019) by the Mining and
Natural Resources Sector has been extremely challenging. The Carbon Tax
Act came into force and effect on 1 June 2019, and is aimed at reducing the
impact of climate change through a transition to a low carbon economy.
The implementation of a carbon tax is focused on reflecting the costs of pollution and climate change in the final price of products and, where appropriate, services, and is generally aligned with the “polluter pays” principle.
Understandably, compliance with the Environmental Laws, including
the Carbon Tax Act, increases the costs of operations, which may be
extremely challenging going forward, particularly in the wake of the
COVID-19 pandemic.
It is, however, not all doom and gloom – there are a number of opportunities that have arisen out of compliance with the Environmental Laws,
including the ability of business to critically review their compliance status, and to do things differently and more efficiently, as and when South
Africa’s economy recovers. ◆
Beech is CEO of Beech Veltman Inc. Mbuyi Katumba, Candidate
Attorney, assisted with the research.

Environmental Lawyers who are #RelevantResponsivePractical

46

September 2021

Spotlightonenvironmentallaw

Are budget and procurement constraints
enough to justify failure to comply?
MADODA KOTI

I

n the KwaZulu-Natal Division, a groundbreaking judgment was delivered in South African Human Rights
versus Msunduzi Local Municipality and Others
(8407/2020P) [2021] ZAKZPHC 35 (17 June 2021),
regarding compliance with a compliance notice (enforcement action) issued in terms of the National
Environmental Management Act (107 of 1998) (NEMA).

In summary, the court found that the Msundunzi Local Municipality
(Municipality) breached the revised enforcement action, the variation of the
waste management licence, s24 of the Constitution Act (108 of 1996), s20(b)
of the National Environmental Management Waste Act (59 of 2008)
(NEMWA); s31L(4) of the NEMA; s28(1) and (3) of the NEMA read with
s19 of the National Water Act (36 of 1998) (NWA); and obligations imposed
by the international environmental law treaty. Furthermore, the court ruling
also encompassed a structural interdict in terms of which the Municipality was
directed to file an action plan to address any non-compliances identified in the
revised Compliance by no later than 17 July 2021, and that all parties should
be entitled to comment on such an action plan 30 days thereafter. Finally, the
first respondent was directed to file and serve on the other parties to the matter
monthly reports indicating its progress with regard to the implementation of
the action plan after its approval by second and third respondents.
Factual background
This matter concerned the New England Road Landfill Site, which is used
for the disposal of general waste. It is the primary landfill disposal site of the
municipality and was operated in terms of a then s20 ECA permit. By virtue
of transitional arrangements set out in the NEMWA, the s20 ECA permit
remained valid on promulgation of NEMWA on 1 July 2009. On 15 March
2015, the Department of Environmental Affairs undertook a comprehensive
audit of the municipality’s operations of the landfill site, and identified noncompliance pertaining to the management of the site. Consequently, the
Department issued a warning letter to the municipality, drawing its attention
to the areas of non-compliance identified in the report. A year later, the
municipality applied for variation of the s20 ECA permit, to which the
Department acceded on 3 July 2017, but most conditions of the s20 ECA
permit were retained. The period from mid-2015 to mid-2017 was marked as
an improvement in the management of the landfill site by the Municipality.
However, a further audit was undertaken, and in the audit report generated,
the Municipality was found not to have complied with a substantial number
of conditions contained in the WML. Inevitably, this lead to several meetings between the officials and the Municipality, and a follow up inspection

was undertaken on 13 December
2018. In the Department’s view,
these meetings were held in accordance with the principles of co-operative governance. However, a series
of fires occurred at the landfill site,
and as no significant corrective
action was taken by the municipality,
the Department of Environmental
Affairs ultimately lost patience, and
on 15 May 2019, issued the municipality with a Notice of Intention to
Issue a Compliance Notice. The
Municipality failed to respond, and
Koti
although officials of the Department
met with officials of the Municipality
to elicit a response, none was forthcoming. Finally, a draft plan was furnished, but this was not effectively implemented by the municipality. The
significant fire outbreaks persisted in the landfill site, and this ultimately led
to the Department registering a criminal complaint against the Municipality.
As a consequence of the lack of action from the Department, aggrieved
members of the community complained to the South African Human
Rights Commission, which investigated the complaints. This ultimately led
to the current legal proceedings. The Municipality’s argument was that it
had not breached s24 of the Constitution. Following an extensive analysis
of s24, NEMA, NWA, NEMWA, and the international Conventions on
waste management, the court dismissed the argument and granted an order
in favour of the applicant. Furthermore, the Municipality’s complaints
about budgetary and procurement constraints were regarded as inadequate,
as the courts have held that organs of states need to be exemplary in the
manner with which they comply with their constitutional obligations.
Finally, the contention by the Municipality that the South African Human
Rights Commission should put forward scientific or medical evidence to
establish unacceptable levels of pollution was regarded as a misconception.
Implications of the judgment
The first take home point is that other municipalities that are in the same
situation as the Msunduzi Municipality are not immune from environmental legal risks, and should allocate enough budget to ensure compliance
with enforcement actions.
Given the background of this matter, what is striking about the judgment is that the Municipality has been treated with kid gloves when it
comes to compliance with an enforcement action, and that such treatment
will not be applied to third parties. The Human Rights Commission used
s32 of the NEMA, which allows for legal standing to enforce environmen-
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tal law, and stepped into the shoes of concerned citizens in bringing the
legal proceedings. The failure to comply with a Compliance Notice by third
parties will result in the maximum sentences or fines imposed by the
NEMA and related statutes, i.e. criminal prosecution, and private prosecution for transgression of the conditions of the enforcement action. What

remains to be seen is what happens if the Municipality fails to comply with
the court order issued on 17 June 2021. ◆
Koti is a Senior Associate, Environmental and Mining Law, Gwina
Attorneys.

Adding environmental degradation to the
insurrection crime sheet?
JAMES CROSS, MELISSA GROBBELAAR AND LIEZL STERNE

T

he costs of the recent insurrection in KwaZuluNatal continue to add up, as the list of lives lost
grows and the cost to the economy escalates.
While both are devastating and tragic, it’s also essential to
assess the impact and scope of environmental damage
caused by the mid-July mayhem.

There can be no doubt that while
there was extensive harm to building infrastructure, the public and
many companies and business owners who fell victim to the looting
and destruction also suffered damages to their natural environment,
such as air, water and land pollution.
At the time of writing,
Government has announced that
six people have been arrested in
connection with organising the
events of the week of 10 – 16 July
2021, with charges including inciteCross
ment to commit public violence.
This is in addition to the more than
2000 people arrested for looting-related crimes. The question arises whether
any action can or should be taken against the organisers of the protests in
terms of environmental legislation.
The overall cost to the economy in KwaZulu-Natal alone is estimated to
be in the region of R20 billion, with state insurer SASRIA anticipating
claims from businesses insured in terms of its mandate to also be as high as
that amount.
However, will any of the parties who may eventually be prosecuted in
terms of security legislation be prosecuted in terms of environmental laws too?
Smoke from the thousands of burning buildings and trucks dominated
the province’s landscape for days, polluting the local atmosphere. Water
and other materials used to extinguish those fires may also have an impact

in terms of run-off into surrounding
natural areas during and after the
fires being extinguished.
The principal statute governing
management of the environment is
the National Environmental
Management Act of 1998 (NEMA),
and it allows for criminal sanctions for
non-compliance. These include potential imprisonment, a fine, or a combination of these for transgressions,
which are usually up to a maximum of
R10 million or imprisonment for 10
years, depending on the offence.
Grobbelaar
In terms of s28 of the NEMA,
every person who causes, may cause or
has caused environmental pollution or
degradation is expected to take reasonable measures to prevent pollution, or
to rectify or minimise pollution and
degradation. Should a person fail to do
so, the authorities are entitled to
undertake the necessary measures to
address environmental pollution or
degradation, and to recover the costs
of implementing those measures from
the person who directly or indirectly
contributed to the pollution, or negligently failed to prevent it. In this
sense, every person has a statutory duty
Sterne
of care to protect our environment.
This makes the case of the lootingrelated fires at companies that manufacture hazardous chemicals particularly
interesting, given that the burning of chemicals such as pesticides and other
toxic elements spewed noxious fumes into the atmosphere of surrounding
areas, with related chemical leaks affecting wildlife and marine life in river tributaries. In circumstances where businesses are not in possession of the required
environmental authorisations, licences and permits in terms of the NEMA
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and other environmental related legislation, those businesses can no doubt be
subjected to the enforcement provisions of the NEMA and related environmental legislation. However, clearly those companies did not cause the environmental pollution or degradation associated with the looting and arson.
The question arises whether the statutory duty of care in the NEMA is sufficiently geared to enable officials to take criminal action against the organisers of
the looting and the destruction in terms of the NEMA’s statutory duty of care. It
appears not. The statutory duty of care is premised on a causal link between the
actions of a person and the environmental pollution or degradation that ensues.
This will be difficult and almost impossible to prove in the circumstances and
on the scale of the looting and destruction recently witnessed.
However, the NEMA does provide for a criminal offence in circumstances of the unlawful and intentional or negligent committal of any act or
omission which causes significant pollution or degradation of the environ-

ment, or which is likely to cause significant pollution or degradation of the
environment. Similarly, the NEMA recognises the unlawful and intentional
committal of any act or omission which detrimentally affects or is likely to
detrimentally affect the environment. As opposed to the statutory duty of
care, these specific provisions are arguably better suited to criminally prosecute the organisers of the looting and the destruction. The insurrection in
the province was clearly and specifically orchestrated. While it remains to be
seen if any arrests are made, and even then, if any prosecutions relating to
the mid-July events take place, it will be interesting to see if any items relating to damage to the environment are added to the eventual charge sheets –
as it is no doubt significant, and will yet take time to be fully measured. ◆
Cross, Grobbelaar and Sterne are Directors, Environmental Law Team,
Andersen (South Africa).
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Are BR practitioners entitled to unilaterally
amend an adopted BR plan?
KYLENE WEYERS AND JESSICA OSMOND

T

his is the vexing question that was considered
by the High Court in Mbombela, Mpumalanga
Division, in the case of Arqomanzi Proprietary
Limited v Vantage Goldfields (Pty) Limited and Others
(Arqomanzi Case).

The case concerned an urgent interdict application by Arqomanzi
(Pty) Ltd against, inter alia, the two business rescue practitioners
(BRPs) of Vantage Goldfields (Pty) Ltd, Barbrook Mines (Pty) Ltd and
Maronjwaan Imperial Mining Company (Pty) Ltd (respectively). In
this regard, a rule nisi was issued on 26 February 2021, in terms of
which the BRPs of these three companies were interdicted from further
unilaterally implementing the amended business rescue plans, pending
finalisation of the dispute between the parties, which was laid before
the Court on 4 May 2021 – the return date of the rule nisi.
Previous Roelofse court order and the background facts
It is important to point out at the outset that Arqomanzi previously
brought an application against the BRPs and accordingly obtained a
court order against them.
This previous application came after the funding model provided for
in the initially adopted business rescue plans for the three companies,
had failed. As a result of this failure, Arqomanzi made an offer to provide the necessary funding to the companies in rescue to assist the
entities to return to a financially healthy state.
Various circumstances led to Arqomanzi bringing an application
against the BRPs, which culminated in a court order by Roelofse AJ
(the Roelofse court order). The Roelofse court order directed that the
BRPs introduce Arqomanzi’s (as well as any other parties) offer to the
three companies’ creditors and affected persons, in accordance with
the Companies Act (71 of 2008), for purposes of proposing an amendment to the companies’ initial business rescue plans. The BRPs were
further ordered to prepare amended business rescue plans in accordance with the offer, and publish them for consideration and voting
by the companies’ creditors and affected persons. These orders were
allocated timelines within which the BRPs had to attend to the obligations.
The timelines provided for in the Roelofse court order lapsed and
were not adhered to. Furthermore, two other companies, Vantage
Goldfields SA (Pty) Ltd and Vantage Goldfields Limited (collectively

referred to as the “New Offerors”), subsequently submitted a new funding offer to the BRPs. In the ‘New Offerors’ offer, it was proposed that
the BRPs amend the adopted business rescue plans unilaterally. In
response, the BRPs accepted the
offer and unilaterally amended the
adopted business rescue plans
accordingly.
Pertinent issues to be determined by the court in the
Arqomanzi case
The court had to consider two
pertinent issues:
1 Whether, as a general rule, the
BRPs of companies in business
rescue proceedings can unilaterally (without the involvement of creditors) make substantial amendments to the
business rescue plans, after the
plans have been adopted by the
creditors of the entities under
business rescue; and
2 Whether the BRPs could disregard a court order which directed
them to publish amendments
to the adopted business rescue plans and to allow creditors to vote on the amendments that might be so proposed.

Weyers

Can the bRPs unilaterally
amend the adopted business
Osmond
rescue plans?
The respondents (i.e. the BRPs
and New Offerors) argued that the validity of the amended plans had
to be determined in accordance with the terms of the originally adopted
business rescue plans and, in particular, clause 9 of the business rescue
plans. This provided that the BRPs are permitted to amend the business rescue plans, provided that the amendments do not prejudice any
affected persons and that the BRPs act reasonably.
Arqomanzi, as the applicant, argued that the clause in the adopted
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business rescue plan which allows BRPs to amend the plan must be
interpreted restrictively. It contended that amendments the BRP would
be entitled to make would be amendments of an administrative nature
that do not affect the substance of the plan that was adopted by the
creditors. Any amendments of substance must be considered and voted
on by creditors.
The court considered s140(1)(d) of the Act, which provides that a
BRP is responsible for developing a business rescue plan to be considered by affected persons and to implement any business rescue plan
that has been adopted in accordance with part D of Chapter 6 of the
Act. (own emphasis)
The court held that any clause in the adopted business rescue
plan which gives the BRP general power and duties has to be seen
in the context of the restrictive imperative in s140(1)(d) of the
Act. Any implementation of a business rescue plan has to be laid
for consideration by the affected persons, as contemplated in
s140(1)(d).
The court indicated that this did not happen in the present case
and, therefore, the conduct of the BRPs, in the circumstances, was not
in accordance with the legislative scheme in the Act (including s150
and s151 dealing with business rescue plans).
The court further stated that even in the absence of a legislative
restriction on the BRPs’ powers to amend the business rescue plans, the
amendments made still did not meet the above-mentioned requirements for a valid amendment in terms of clause 9 of the plans. In this
regard, the court remarked that the BRPs were not acting reasonably
and that the amendment had the potential to prejudice Arqomanzi
and other affected persons.
The court found that “[c]hanging a funding entity which formed
part of the adopted plans with another entity, is not an insignificant
and inconsequential matter. It goes into the heart of seeking to resuscitate a distressed company.” The court stated that the ability and credibility of such a funder is everything which the creditors of the distressed company, including affected persons, would want to know and
be sure of. The substitution of a funder in an adopted plan is, therefore,
not something which can be done without consultation and approval
by creditors and affected persons.
Did the Roelofse court order place a general duty on the
BRPs to seek creditors’ approval to amend the adopted
plans?
The BRPs argued that the court order and the timelines it imposed

were only applicable to Arqomanzi’s offer, and not applicable to the
subsequent offer. The BRPs contended that they were entitled to let
the time-frames lapse, and by so doing, move from the premise that the
order was no longer in force (as it had run its course).
The court held that another reason why the BRPs could not unilaterally amend the adopted plans in the manner that they did was
because of the court order which directed the BRPs to consult the
creditors, prepare amendments to the adopted plans, and allow the
creditors to vote on the amendments.
The court did not accept the arguments raised by the BRPs and
stated that laws and court orders simply cannot be disregarded, as this
would “encourage disorder and potential prejudice that can turn into
lawlessness and free for all, damaging the interest of justice.”
The court’s finding
The court declared that the BRPs cannot unilaterally amend the previously
adopted business rescue plans of the companies, and ordered that any
offers (including those of Arqomanzi and the New Offerors) be “subjected
to compliance with the relevant legislative framework for proper adoption
by the creditors of the entities under business rescue”. The court further
declared that the BRPs cannot disregard the Roelofse court order. The rule
nisi granted on 26 February 2021 was confirmed and granted as final relief.
Conclusion
It is clear that BRPs are not entitled to unilaterally make substantial or
material amendments to an adopted business rescue plan, notwithstanding a clause in the plan that permits the BRP to make amendments to the plan.
It is important that any unilateral amendments that a BRP seeks to
make are not material, do not prejudice any affected person, and that
the BRP acts reasonably at all times.
BRPs are required to act within the confines of s140(1)(d) of the
Act and, accordingly, should any material amendments need to be
made to an already adopted business rescue plan, a BRP is required to
first consult the creditors and other affected persons, prepare and publish the amendments to the adopted plan, and the allow for the creditors and other affected persons to vote on the
amendments. ◆
Weyers is a Senior Associate and Osmond an
Associate with Cliffe Dekker Hofmeyr
Incorporating Kieti Law LLP (Kenya).
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Business Rescue in South Africa –
Some hard decisions for directors!
ERIC LEVENSTEIN

A

s we face ongoing pressures on the South
African economy in 2021, we need to consider
the number of financially distressed companies
that continue to operate on the cusp of insolvency and
potential collapse. Recently published statistics by STATS
SA (June 2021) show that the number of liquidations
increased by 46.2% in the first six months of 2021,
when compared to the first six months of 2020. South
Africa has seen 997 (132 for June 2021) filings for liquidations since January 2021, with trade, catering,
accommodation, financing, insurance, real estate and
business service sectors leading the way, followed by
community, social and personal services. There have
been 2 275 business liquidations since the hard lockdown in April 2020.

More recently, we have seen the possibility of Mango Airlines joining
Comair Limited (the operator of British Airways and Kulula) in a business rescue process. Ster Kinekor and CNA are also in business rescue,
and others in the entertainment and hospitality industries are being subjected to major financial pressure, where the filing for a business rescue
process remains the only solution. It has been reported (August 2021)
that nearly two-thirds of commercial property tenants are in arrears with
rentals, and over a tenth are six months in arrears. Since the start of the
coronavirus pandemic and related lockdowns, about 442 businesses have
entered business rescue.
The key drivers in increased financial distress remain the ongoing
impact of the pandemic and, most certainly, the recent unrest experienced in KwaZulu-Natal and Gauteng, and the knock-on effect that this
has had on all sectors of the SA economy. With the onset of the third
wave (despite ongoing vaccinations) and a move to (adjusted) Lockdown
Level 3, we will probably see continued fallout in the second half of the
year.
The prospect of continued filings for business rescue by financially distressed companies looms large. It is, therefore, really important that we
keep up to date with developments in business rescue case law, so that we
all have a proper understanding of the business rescue legislation and the
manner in which the rights of stakeholders will be affected by ongoing
business rescue filings.
The business rescue process can be complex and daunting, and is ever

changing, with new case law now being published almost every week.
In this article, we examine the different options available to directors
of financially distressed companies.
Financially distressed companies: options for directors
Often, directors of financially distressed companies are caught up in
“panic” mode (deer in the headlights) and clear, informed decision making just does not happen.
Notwithstanding the adverse and ongoing effects of COVID-19, and
the economic pressures on almost all sectors of the economy, directors of
every struggling business have options and, depending on the nature of
the company’s business and the challenges faced, can consider entering
into either informal restructuring
procedures or a formal restructuring
procedure, such as the South
African business rescue process as
set out in Chapter 6 of the
Companies Act, 2008. Of course, if
a restructuring is not a viable
option, then it might be best for
these companies to go into liquidation.
The recent unrest in parts of
KwaZulu-Natal and Gauteng
(which reportedly cost the country
billions) has added to pressures on
multiple businesses which, after
Levenstein having to deal with reduced revenue streams caused by COVID, are
also having to deal with the challenges of insurance claims and business
premises that have to be rebuilt or refurbished. Many of these businesses
might not be able to re-open in the future. This adds to the difficult
choices that have to be made, such as a closure (liquidation) or, if some
value remains in these businesses; an informal restructuring, or a formal
business rescue restructuring where a business rescue practitioner (BRP) is
appointed.
In order to arrive at one of these options, the board of the company
has to decide whether or not the company is in financial distress – the
test being whether or not the company will be able to pay its debts in the
ensuing six months; or whether the company will become insolvent in
that period. If the answer is in the affirmative, then the board of the distressed company would have to proceed with a business rescue filing. The
six month period has been embedded into the Act to allow directors of
companies to file for business rescue at an early stage when there remains
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a viable business to rescue. The business
rescue process should take three months,
but extensions to this time period (with
the consent of creditors) often occurs.
Practically, the company continues to trade while under business rescue, under the supervision of
the BRP. The ultimate objective is the adoption of a rescue plan supported by creditors
and, in certain circumstances,
the shareholders.
An informal restructuring also has
shortfalls. Whilst the company is entitled to
appoint an expert in turnaround and insolvency
restructuring to give effect to an informal rescue, the
statutory moratorium on claims (such as which would be
available in a formal business rescue) would not be
applicable in an informal restructuring.
As seen in recent months in South Africa, probably
because of the lack of a moratorium on claims, most distressed
companies, go ahead with the formal business rescue process.
Moreover, South African courts are more inclined to place financially
distressed companies into business rescue than to push them into liquidation. South African insolvency and restructuring law is aimed at protecting the interests of all stakeholders involved, and particularly, preserving
employee rights and jobs. For instance, during the business rescue procedure of the Mezepoli restaurants (Matshazi v Mezepoli Melrose Arch (Pty)
Ltd and another and related matters [2020] 3 All SA 499 (GJ)), the courts
held that even though employees could not continue to go to work in
lockdown, they still had the right to apply to court to place a company
into business rescue.
Director liability
Directors need to understand their options when a company is in financial trouble and where the size and industry in which the company trades
becomes irrelevant. There is no doubt that South African businesses (in
these tough economic times) are beginning to realise that financial distress is sector and industry agnostic. Directors and management need to
understand that South African law provides effective and tested mechanisms to enable these directors to restructure or reorganise their companies. The pressure that is brought to bear on distressed companies is not
for the faint hearted and, with aggressive creditors and suppliers knocking
on the company’s door (sometimes banging very loudly), these decisions
are even more important. Directors can ill afford to make the wrong decisions when it comes to dealing with financial fallout.
In order to protect directors from being prosecuted for reckless trading,
the Companies and Intellectual Property Commission (CIPC) published
a notice in March 2020, to prohibit prosecution against the directors of
companies by CIPC, but not by any third party. This prohibition remains
in place.
In the current downturn, directors of corporates (and this is an international phenomenon) have to continuously and critically assess their

financial position. Directors will have to consider whether they should be
trading at all, and whether their businesses continue to be sustainable or
whether they should possibly consider filing for some kind of rescue process or liquidation. If directors “kick the can down the road”, they might
very well be opening themselves up to the possibility of attracting personal
liability for reckless trading, or trading in insolvent circumstances. If
directors are aware that there is very little prospect of creditors getting
paid, and if the company continues to incur credit (be the recipient of
goods and services on credit), such behaviour might, in fact, turn out to
be a fraud on creditors. Directors could be held both civilly and criminally
liable in terms of the provisions of the Act, in terms of which the onus
would be on the director to prove that they acted honestly and reasonably
in these circumstances.
In South Africa, with COVID relief funding coming to an end (both
from government and from the financial institutions) and continued pressure on the South African economy, and where many companies are not
seeing the required and sustainable levels of revenue they expect and
there is a realisation that the debt burden is simply too large, companies
are going to face a financial fallout.
With looming insolvency on the horizon, directors of distressed companies will quickly realise that an intervention is required. Although business rescue or liquidation is not something that directors would want to
take on board, the prospect of continuing to trade in insolvent circumstances where directors might expose themselves to claims from creditors,
could result in some hard decision-making on the part of directors of
financially distressed companies in the months ahead. ◆
Levenstein is a Director of Werksmans.

53

September 2021

Companylaw

SCA confirms limits on the scope of the
moratorium in business rescue
NOKUPHILA ZOBOLO

A

recent judgment by the Supreme Court of
Appeal clarifies the applicability of the moratorium on legal proceedings or enforcement
actions against a company in business rescue.

Earlier this year, in the case of Timasani (Pty) Ltd (in business rescue) v
Afrimat Iron Ore (Pty) Ltd (91/2020) [2021] ZASCA 43 (13 April 2021), the
Supreme Court of Appeal (SCA) handed down a judgment interpreting
s133(1) of the Companies Act 2008, in respect of the scope of the applicability of the moratorium on legal proceedings and enforcement actions.
Section 133(1) places a general moratorium on legal proceedings and
enforcement actions against a company, or in relation to property belonging
to a company, or lawfully in its possession during business rescue, subject to
certain exceptions.
The background to the case is that during business rescue proceedings,
Afrimat paid ZAR 1.7 million as a deposit to Timasani in respect of sale
agreements to be concluded by the parties, in terms of which Afrimat was to
purchase from Timasani certain moveable and immoveable property, subject
to the fulfilment of suspensive conditions. Subsequently, the sale agreements
did not materialise and were never concluded. Afrimat approached the high
court for an order directing Timasani to repay the ZAR 1.7 million.
Timasani’s contention was that the application for repayment of the
deposit was barred by s133(1) of the Companies Act. Afrimat argued that
because the agreements were never concluded, Timasani’s possession of the
deposit was no longer lawful and consequently did not apply. The court
ruled in favour of Afrimat.
Timasani appealed to the SCA. A key consideration in this matter was
the meaning of property “belonging to the company” which the court interpreted as property belonging to the company in a legally valid manner, such
as property the company owns. The court concluded that s133(1) does not
apply to property unlawfully in the possession of a company. The SCA ultimately found that the moratorium does not apply to all actions, only to legal
proceedings and enforcement actions against the company in business res-
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cue, or those that deal with property
legally owned by the company or
property in the lawful possession of
the company. Accordingly, the SCA
held that legal proceedings for the
return of property that the company
under business rescue neither owned
nor held in lawful possession were
not subject to the moratorium under
s133(1). The SCA ruled in favour of
Afrimat and dismissed the appeal.
The SCA remarked in obiter that
the legislature’s intention could not
have been that business rescue proZobolo
ceedings should prevent proceedings
to return property that does not belong
to the company or that was not lawfully in the possession of the company.
This decision clarified the position of the courts established in Kythera
Court v Le Rendez-Vous Café CC t/a Newscafe Bedfordview and Another 2016
(6) SA 63 (GJ) that the moratorium did not apply to proceedings to evict a
company unlawfully occupying leased premises, where the lease was validly
cancelled prior to business rescue. Nor did it apply to proceedings to return
corporeal moveable property that was not in the lawful possession of a company prior to the commencement of business rescue proceedings, as held in
JVJ Logistics (Pty) Ltd v Standard Bank [2016] 3 All SA 813 (KZD).
In conclusion, while Kythera and JVJ Logistics were only persuasive
authority and provided guidance on the application of the moratorium in
respect of property in the unlawful possession of a company prior to the
commencement of business rescue, the finding in the Timasani decision
confirmed that even where the unlawful possession of property occurred
post the commencement of business rescue, the moratorium cannot prevent
the recovery of that property as well. ◆
Zobolo is a Candidate Attorney with
Webber Wentzel. The supervising
Partner was Christopher Holfeld.
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Lights, Camera, Action –
The future of general meetings
ANDREW JOHNSTON

T

he slogan, “lights, camera, action” has historically been preserved for the film and entertainment industry, but could it be that company law
pertaining to general meetings of shareholders may be
taking on a similar hue?

Following the onset of the COVID-19 pandemic in 2020, most companies across the globe have had to put contingency plans in place when it
comes to the holding of their general meetings involving shareholders.
It has long been recognised that general meetings, including annual general meetings (AGMs), create an invaluable opportunity for shareholders to
interrogate company decisions and engage with management and the board
on key matters, including holding the company’s board to account.
The COVID-19 pandemic forced companies to adapt to the changed
circumstances and to implement measures which, on the one hand, protect shareholders’ rights to health and safety, while on the other, ensure
that their rights, which would ordinarily be exercised in a general meeting, are not prejudiced or usurped.
In an effort to slow the spread of the coronavirus, the reaction by most
companies in addressing these challenges has been to hold virtual meetings as an alternative to physical in person meetings, but these virtual
meetings have not been without criticism and, in certain circumstances,
have the propensity to infringe on shareholders’ rights.
In South Africa, s63(2) of the Companies Act of 2008, as amended, provides a useful starting point when deciding whether or not to hold virtual
shareholders’ meetings. In terms thereof, virtual meetings will only be permissible, provided that the company’s memorandum of incorporation provides for them and that the electronic communication used entitles all meeting participants to communicate concurrently, without an intermediary.
In terms of s63(3) of the Companies Act, where a company makes
provision for shareholders to participate in a general meeting by electronic
communication, the notice of the meeting must inform shareholders of
the availability of that form of participation and provide any necessary
information to enable shareholders or their proxies to access the available
medium or means of electronic communication.
Furthermore, s61(8) lists the minimum items of business which companies must transact at an AGM and this includes any matters raised by
shareholders, with or without advance notice to the company. In simple
layman’s terms, this means that where a company holds a virtual AGM
and does not allow shareholders to ask questions in real time without
moderation, or, as has been the case in certain circumstances, requires all
questions to be submitted in advance, that meeting will not satisfy the

requirements of a valid AGM, as per the Companies Act. What has compounded these potential pitfalls is that a large proportion of companies
are adopting different processes or mechanisms for holding virtual AGMs.
Taking into account that the pandemic is likely to be around longer
than initially believed, the net effect of this, in recent months, is that regulators around the world have been calling for guidelines to be established
to align information to allow easy participation by shareholders in terms
of the relevant best practice and legislation. The common message emanating from these widespread calls has been that:
shareholders must be able to interact directly with the board;
shareholders must be able to ask questions and have them answered
without moderation and without being forced to submit them in written format in advance; and
companies must ensure that any virtual general meeting does not frustrate
or inhibit shareholders’ attendance and participation at these meetings.
In responding to the call for developing best practice guidelines and
harmonising arrangements, global governance bodies have proffered views
on how this can best be achieved to ensure that the rights of shareholders
are preserved in terms of prevailing legislation, especially during challenging socio-economic conditions.
Before examining several of these suggestions, it is necessary to recap
the various meeting formats that companies use when holding general
meetings. These are:
physical meetings – where shareholders and boards meet at a prearranged venue. These meetings may or may not be conducted via
webcast as well;
webcast only – no opportunity is afforded to attend the meeting or to
cast votes live during the meeting;
hybrid meetings – shareholders have the option to either attend the
meeting in person or to participate in the meeting via a remote location, i.e. virtually; or
virtual meeting only – no shareholder is physically present at a prearranged venue but participate in the meeting electronically (virtually),
via a remote location, and have the ability to ask questions and cast
votes electronically.
In accordance with a study conducted by the International Corporate
Governance Network (ICGN) in 2020, the investors interviewed indicated
that virtual meetings should ideally replicate the main characteristics of a
physical meeting, namely:
hear and see what is being said;
speaking at the AGM;
participate in the discussion and raise questions; and
exercise voting rights.
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Due to concerns expressed by investors that virtual-only meetings
potentially curb the ability of shareholders to communicate with the company’s management, the preference expressed was for companies to consider the hybrid meeting format over virtual-only meetings, as these:
allow more institutional investors to participate directly in AGMs and,
therefore, increase public questioning of boards by professional
investors; and
provide retail and institutional investors the opportunity to attend
shareholders’ meetings in person.
In considering their findings, the ICGN has recommended the following best practices for hosting virtual meetings, which includes hybrid
meetings:
They should be heard in video format;
Virtual participants should have the ability to cast their votes live during the proceedings;
All participants should be able to ask questions of the board in real
time; and
All questions raised to the board in advance and during the meeting
should be made public.
The ICGN has also published a viewpoint on how different markets
are handling shareholder meetings during the pandemic, which can be
viewed on https://www.icgn.org/how-different-markets-are-holding-shareholder-meetings-during-covid-19-coronavirus-health-emergency.
On 24 February 2021, The Chartered Governance Institute (ICSA) in
the UK published a guidance note titled, “2021 General Meetings and
the Impact of COVID-19”. This document, prepared in conjunction
with the City of London Law Society, sets out guidelines on how companies should plan and retain flexibility for holding AGMs and other general
meetings in a “safe and proportionate way”.
Last year, the UK Government enacted the Corporate Insolvency and
Governance Act of 2020 (CIGA) to clarify and temporarily cater for,
among others, the holding of general meetings while the UK remained in
the grips of the pandemic, and in a lockdown. This legislation was specifically designed to remain in place until 30 March 2021. While certain
extensions were granted thereafter, these did not impact the holding of
general meetings.
In terms of the CIGA, general meetings could be held on a “closed
basis”, meaning that a meeting did not need to be held at any particular
place; quorum requirements could be met without any shareholders being
together in the same place; a shareholder did not have a right to attend a
meeting in person, or participate in a meeting other than by voting or
vote by particular means (so appointing the chairman as proxy would satisfy the right to vote).
In addition, meetings could be held and votes could be cast by electronic or other means, so meetings could be held entirely virtually.
Furthermore, these flexibilities applied irrespective of what was contained
in companies’ constitutions, i.e. articles of association.
Key considerations contained in ICSA’s guidance note included:
The holding of virtual meetings only would be permitted to continue
after 30 March 2021, provided legislation and guidelines were in place

after this period, and precluded gatherings of more than a limited
number of persons. At the date of this paper, no further extension or
law or guidelines had been enacted or extended to allow for the same;
Companies would need to react to the situation at the time of any
general meeting, including AGMs, to reflect any restrictions such as
government health and safety measures which might restrict public
gatherings in any particular manner;
In the absence of specific legislation (which is currently the case),
companies will not be allowed to preclude their shareholders from
attending general meetings either entirely or by seeking to impose a
limit on the number permitted to attend. However, a company is entitled to strongly recommend that shareholders do not attend a general
meeting in person due to unpredictable circumstances; and
Companies can legally organise hybrid meetings even if their constitutions do not expressly enable this, provided, however, that there is
nothing in their constitutions which prevent them from doing so.
Accordingly, and at least in the case of the UK, ICSA has suggested
that companies should consider offering shareholders as much electronic
engagement as possible, both before, during and after the general meeting, including holding hybrid meetings, thereby encouraging both virtual
as well as physical participation.
In Australia, temporary measures
were similarly put in place during
2020 to allow companies to hold
both virtual and hybrid meetings.
These were effective until 21 March
2021, on the understanding that
government would enact the
Treasury Laws Amendment Act,
which would have extended the
ability of companies to hold virtual
AGMs, including hybrid meetings.
This proposed new legislation was
not enacted by 21 March 2021
which, from a legal perspective, casts
doubt over whether Australian comJohnston
panies would be permitted to hold
legally valid online or virtual meetings without a physical component, by virtue of both the Australian
Corporations Act of 2001 and companies’ constitutions which do not
expressly contemplate virtual meetings.
Fortunately for Australian companies, the Australian Securities and
Investments Commission (ASIC) then announced in March this year
that it would adopt a temporary no action position in relation to the
convening and holding of virtual AGMs. The effect of this is that ASIC
will not take action against any entity with a financial year end of
between 7 January 2021 and 7 April 2021. This no protest action position, inter alia:
supports the holding of general meetings using appropriate technology
and permits hybrid meetings, as long as they are not expressly restricted
by a company’s constitution. Where companies do elect to rely on the
no action position and hold virtual meetings, certain conditions need
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to be fulfilled, namely that: the technology as a whole must allow participants a reasonable opportunity to participate in the meeting; voting must be on a poll; persons entitled to vote must be given the
opportunity to participate in real time; and the notice of meetings
must set out in detail how persons can participate in the meeting.
Virtual meetings without a physical component are still the subject of
doubt, in terms of the Australian Corporations Act, including the
fact that many companies’ constitutions restrict them from holding a
virtual-only AGM;
facilitates electronic notice of general meetings subject to the above; and
allows public companies an additional two months to hold their AGMs.
ASIC has undertaken to review its no action position again in
September 2021 (or possibly earlier if measures are implemented by the
Australian Parliament).
Recently, Treasury in Australia released an exposure draft of legislation
that it anticipates will become a Bill to be submitted to parliament during
or around August 2021.
This exposure draft legislation proposes permanent reforms on virtual
AGMs and is anticipated to:
permanently allow for hybrid AGMs without the need for any amendments to the company’s constitution;

permanently allow for virtual AGMs only, provided the company’s
constitution permits them;
create the show of hands as the default method for voting at both
physical and hybrid meetings; and
allow shareholders who hold at least 5% of the voting capital to
request that polls be independently scrutinised.
Interestingly, both the US and Canada allow for virtual meetings only,
provided that companies establish adequate procedures to enable verification of participants’ identities and shareholding, and ensure that all participants in a virtual meeting are able to communicate adequately with each
other and vote on matters submitted to shareholders during the meeting.
There can be no doubt that the COVID-19 pandemic has changed
the ways in which companies hold their general meetings. Virtual and
hybrid AGMs which are underpinned by new technologies not only offer
the potential for making general meetings of shareholders more accessible
for all shareholders, whether retail or institutional, but they also facilitate
engagement by many more stakeholders at meetings, without compromising their health and safety. ◆
Johnston is Director: Corporate Services at Sun International Limited. The
views expressed in this article are those of the author only and are not representative of the views of Sun International, its board members or employees.
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The evolution of the South African Reserve
Bank’s legal mandate over the past century
MLULEKI SHONGWE AND SARIE SWARTS

T

he South African Reserve Bank (SARB) is celebrating major milestones in 2021: The Rand turned 60
on 14 February, the SARB recently celebrated 25
years as an independent central bank – the independence
of the SARB was enshrined in the Constitution of the
Republic of South Africa when the Constitution was signed
into law in 1996 – and more importantly, the SARB turned
100 years old on 30 June. The SARB is the oldest central
bank in Africa, and has certainly evolved since it opened its
doors in Church Street, Pretoria, in 1921.

Since 1920, the country’s banking and financial sector has been subject
to significant developments, which have been influenced by factors
such as the country’s political emancipation, the adoption of a
Constitution, the internationalisation of banking and financial markets, responses to financial crises, and changes to the role of companies
in society. This article reflects on the evolution of the legal mandate of
the SARB over the past century, through the analysis of its governing
legislative framework.
Currency and banking Act of 1920
The Currency and Banking Act (31 of 1920) established the SARB in
1920; the Currency and Banking Act 31 of 1920 was amended by Acts
22 of 1923, 26 of 1930, 25 of 1932 and 9 of 1933. This legislation also
consolidated banking legislation in South Africa. The SARB was
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established to avert a potential financial crisis in South Africa after
World War I (1914 – 1918). This Act gave the SARB the right to
transact certain business, and the sole right to issue banknotes, issue
gold certificates, hold reserves of
commercial banks and act as a
banker to government to secure
greater monetary stability in the
country. At the time, the mission
of the SARB was twofold: first, to
restore the gold standard to the
pre-World War I rate of exchange
and second, to maintain order in
the issue and circulation of the
domestic currency.
SARb Act of 1944
In 1944, the Currency and
Banking Act was replaced by the
South African Reserve Bank Act
(29 of 1944) to consolidate and
amend the laws relating to the
SARB and to regulate the monetary system of the Union of South
Africa. One such amendment was
to introduce the indefinite extension of the SARB’s function to
issue banknotes.

Shongwe

SARb Act of 1989
The South African Reserve Bank
Act (90 of 1989) replaced the
SARB Act of 1944, and it was
enacted on 1 August 1989. This
was the first time that the SARB
had formulated a formal mission
Swarts
statement that reflected its aim of
protecting the external and internal value of the Rand. In this regard,
s3(1) of the SARB Act 1989 provides that the primary mandate of the
SARB is to protect the value of the currency of the Republic in the
interest of balanced and sustainable economic growth in the country.
In order to achieve the price stability objective, the SARB conducts, among other things, monetary policy within an inflation-targeting framework, in terms of which it endeavours to maintain inflation
within a 3−6% target range.
Constitution of the Republic of South Africa
Since our country’s transition to a democratic dispensation, the mandate of the SARB has been enshrined in s224(1) of the Constitution of
the Republic of South Africa (108 of 1996), which is aligned to the
primary mandate prescribed in s3(1) of the SARB Act of 1989. The
independence of the SARB is thus entrenched in the Constitution.
Section 224(2) of the Constitution provides that the SARB must, in
the pursuit of its primary objective, perform its functions independently

and without fear, favour or prejudice.
The independence of the SARB has become a matter of public
debate in recent times, and a subject of litigation, including in the following three court cases: South African Reserve Bank v Public Protector
and Others [2017] JOL 38388 (GP); Absa Bank Limited and Others v
Public Protector and Others [2018] 2 All SA 1 (GP); and Public Protector v
South African Reserve Bank [2019] ZACC 29.
These cases relate to a legal challenge by the SARB on the proposed unlawful amendment of s224 of the Constitution. In this regard,
the Public Protector had issued a report which, among other things,
directed that the SARB’s mandate must be amended to reflect that the
SARB’s primary objective must be to promote economic growth in
South Africa, while ensuring that the socio-economic well-being of its
citizens is protected. The SARB successfully challenged this and the
court ordered that the Public Protector’s report was unlawful. This
court decision ensured that the SARB’s legal mandate remains as currently entrenched in the Constitution.
Financial Sector Regulation Act
The Financial Sector Regulation Act (9 of 2017) (FSR Act) came into
effect on 1 April 2018 and established the Prudential Authority (PA),
which operates under the administration of the SARB. The PA is
responsible for prudential regulation, which aims to ensure that financial institutions comply with minimum prudential requirements related
to capital, liquidity, credit and other requirements, and that they are
managed by suitably qualified and skilled individuals. In terms of the
FSR Act, the SARB’s statutory mandate was expanded. In this regard,
s11(1)(a) of the FSR Act provides that the SARB must protect and
enhance financial stability in South Africa.
Conclusion
The SARB has achieved many milestones and successes over the past
century and has been lauded for having responded well during crises,
such as the global financial crisis and the recent coronavirus (COVID19) pandemic. The legal mandate of the SARB has enabled the institution to pursue its objectives. Currently, the SARB has a primary
mandate to ensure price stability, and a secondary mandate to ensure
financial stability.
Over the past century, the SARB has certainly evolved and aligned
its functions to pursue its mandate in the prevailing environment, in
the public interest. In this regard, the SARB has changed its practices
and structures to respond to the needs and demands of the times. As it
continues to deliver on its mandate, the independence of the central
bank continues to be one of the most important cornerstones of the
SARB’s operational framework. ◆
Shongwe and Swarts write in their own capacity. The views
expressed herein are those of the authors and do not purport to and
do not necessarily constitute the official views of the SARB. This
synopsis is published for information purposes and relates to the specific legislative developments of the SARB’s mandate over the past
100 years and does not purport to constitute a full or complete analysis of the subject matter referred to.
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Footing the bill
OWEN DEAN

T

he Copyright Amendment Bill (CAB) was passed
by Parliament, despite widespread criticism and
condemnation by informed commentators. The
CAB was rejected by President Ramaphosa and referred
back to Parliament with the direction that it be reviewed
and amended where necessary. His objections mainly
centred on the issue that it contained provisions that are
in conflict with the South African Constitution and, more
particularly, the Bill of Rights contained in Chapter 2, sections 7 – 39.

‘Footing the bill’
The term or expression ‘footing the bill’ can have several meanings or
connotations when used in relation to the CAB. Depending on the context, the term ‘Bill’ can mean the CAB or the Bill of Rights.
‘Footing the Bill’ conveys the following:
First, it can mean being landed with, or having to pay, the cost of
something.
Second, it suggests putting the boot into the Bill in the sense of criticising it or damaging it.
Third, it can mean giving the Bill the boot, i.e. kicking it away or
doing away with it.
All these meanings of the term come into play in this discourse.
Nature of copyright
Copyright is a system which enables ‘authors’ (the term used in copyright
to denote the creators of original works, whether they be writers, artists,
composers and so forth) to control the commercial exploitation of their
works and thereby to derive remuneration from their use. The French
term for copyright is droite d’auteur, literally ‘right of the author’. The
term, ‘author’s rights’ is indeed a synonym for ‘copyright’. The author is
the cornerstone of copyright and all rights conferred by it stem from, and
generally vest initially in, the author.
In a seminal copyright judgment (Video Parktown North (Pty) Ltd v
Paramount Pictures Corporation 1986 (2) SA 623 (T)), Goldstone J
described copyright as being a ‘bundle of rights’. This is an apt description.
Each of the categories of copyright works, e.g. literary works, artistic works,
musical works, are awarded a collection of exclusive rights for the benefit
of the author; for instance, the right to reproduce the work, the right to
publish it, the right to perform it in public, and the right to adapt it.
The individual rights within the bundle can be exploited separately
and individually. ‘Copyright’ and ‘author’s rights’ are thus collective
terms, describing a composite item. They denote a form of property, i.e.

intellectual property, which is immaterial or intangible. As such, they fall
within the scope and ambit of the controversial s25 of the Bill of Rights,
the so-called ‘property clause’. Copyright is considered to be a class of
property protected by the property clause.
The property clause
In terms of s25(1), no law may permit arbitrary deprivation of property.
The thrust of the section is to protect existing property rights or interests
(including copyright) against certain forms of interference. According to
the authorities, deprivation, as contemplated, entails any interference
with the use, enjoyment or exploitation of property. Further, where property has various components, protection applies to even individual components, and not only to the whole.
Thus, depriving a copyright owner
of a component right of copyright –
for instance, the right to control
the whole, or a part of the whole
right of reproduction of a work –
amounts to a deprivation of property
for purposes of the section. Such a
deprivation diminishes the bundle
of rights which make up copyright.
The authorities say that a deprivation of property is arbitrary when
brought about by a law in circumstances where there is not sufficient
reason or justification for it. The
Dean circumstances to be taken into
account must necessarily include
whether the law in question, or a relevant provision of it, offends against
South Africa’s obligations under an international treaty. There can be no
‘sufficient reason’ to act in contravention of an international obligation in
a country governed by the rule of law, as South Africa is.
Treaty obligations
South Africa’s international obligations in respect of copyright are
imposed by the Berne Convention and the Agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS). These treaties require
copyright protection to be granted to original works in a specified manner. The Copyright Act is in compliance with these obligations. The
treaties allow exceptions, catering for the public interest, to be made to
the scope of protection conferred by copyright, only in clearly circumscribed circumstances, namely when the so-called ‘three step test’ can be
satisfied. The three-step test requires that:
(1) the exceptions may only be granted in certain special cases.
(2) an exception must not conflict with the normal exploitation of the work.
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(3) an exception must not unreasonably prejudice the legitimate interests of the rightsholder.
These tests must be applied consecutively, in the specified order. In
other words, if the first test is not met, that is the end of the matter, and
so forth.
Three-step test and arbitrary deprivation
The upshot of the aforegoing is that an exception to the copyright in a
work that does not pass the three-step test will amount to an arbitrary
deprivation in respect of that item of property, as provided for in s25 of
the Constitution. In terms of the section, no law may breach this.
The equation is straight forward: an exception that does not comply
with the three-step test is unconstitutional.
Exceptions to copyright
The Copyright Act currently provides for various exceptions to copyright
in sections 12 to 19B. For the major part, these exceptions are taken
straight out of the Berne Convention, and they meet the three-step test.
The principle applied by the Act is known internationally as ‘fair dealing’ with a work. Each exception is detailed in the legislation and there is
a so-called numerus clausus, or closed list, of such exceptions. The list is
now outdated and must be extended or amplified by further clearly
defined exceptions that meet the three-step test, in order to meet contemporary reasonable requirements.
The fair dealing principle in respect of exceptions to copyright is
applied in the vast majority of countries in the world. The copyright law
of the USA, on the other hand, applies a different principle to exceptions, known as ‘fair use’. This principle is only applied in a handful of
countries which are disposed to follow the American lead. ‘Fair use’
entails the empowerment of the court hearing a copyright infringement
matter to decide whether, on the facts of the particular case, it is fair to
condone the defendant’s infringing conduct. Certain criteria that the
judge must consider are specified, but in the final analysis, the judge is
given a wide, almost unfettered, discretion to excuse just about any conduct in respect of a work from being copyright infringement on the basis
that it is ‘fair use’ of the work. The uncertainty brought about by this system is manifest. The parties to a dispute, and the public at large, will only
know the answer to this question in each specific case once the case has
been taken through to its final conclusion and all appeals have been
exhausted, a process that could take several years from the commencement of the dispute.
It is widely accepted that the ‘fair use’ doctrine does not meet the
three-step test. This seems self-evident, since it defies logic that a judge’s
general power to make an ad hoc discretionary ruling on the particular
facts of a case can qualify as a “certain special case” for purposes of copyright legislation, and as required by the treaties.
It must be pointed out that every exception made to copyright comes
at the expense of the author or copyright owner of the work. His/her right
to derive remuneration in respect to the particular right in the bundle is
extinguished or diminished. This deprivation should not be granted lightly,
nor should its ambit be wider than is necessary in the circumstances. The
deprivation should only be imposed where it is clearly in the public inter-

est. Before granting an exception, the legislature must weigh up the rights
of the author/copyright owner against the public interest. This entails
applying particularly tests 2 and 3 of the three-step test. If too liberal an
approach is adopted towards the granting of exceptions, the incentive
provided to authors to produce original works is taken away and the public interest suffers in the long run due to a decline in the production of
works, which impacts on the development of the arts and sciences.
In the CAB, the legislature seeks to bestow generous bounty on the
public at the expense of the author, and in apparent disregard of his/her
treaty-guaranteed rights. The result is that the balance between authors’
rights and the public, who become free riders, is thrown drastically out of
kilter. In the process, the legislature is riding roughshod over the threestep test and breaching our country’s international obligations.
Novel exceptions
Section 13 of the CAB deals with the question of exceptions. It introduces various new sections containing novel exceptions.
The proposed new s12A causes the undisguised invasion of the alien
American fair use doctrine into our law. It allows judge-made fair use measures to become law and, as stated above, it offends against the Berne
Convention and TRIPS. It thus furthers arbitrary deprivation of property
and is contrary to s25 of the Constitution. It should be deleted in its entirety.
To the extent that s12A’s subject matter is not covered by the proposed new sections 12B to 12D (there is presently a measure of duplication of s12A in them), these sections should be amended to incorporate
some of the examples contained in s12A. This situation highlights the
fact that sections 12B to 12D, which are essentially in the nature of ‘fair
dealing’ sections, are overlaid by the ‘fair use’ provisions of s12A.
Virtually every country in the world opts for one or the other of these systems. The CAB employs both, which is anomalous and excessive.
The new sections 12B and 12D introduce new ‘fair dealing’ type
exceptions and vary some of the existing exceptions. Each of these exceptions must be tested against the three-step test and where they do not satisfy that test, they must be removed or varied. By way of example,
s12(1)(i) allows the making of a personal copy by an individual of entire
works for non-commercial use without any qualification that the activity
must be fair. Allowing unauthorised copying to this extent would destroy
the market for most books. The exception does not meet tests 2 and 3 of
the three-step test and the provision is unconstitutional.
Similarly, s12D(1) permits a person to make multiple copies of works
for educational and academic purposes, provided the copying does not
exceed the extent justified by the purposes. This could allow a lecturer to
make copies of all the salient parts of a textbook for each member of his
class of one hundred students, thus making it unnecessary for them to
each purchase the textbook. This could be justified on the basis that each
student requires a copy of such material in order to follow the course. The
sales of textbooks could virtually dry up in these circumstances, and the
businesses of academic publishers and the livelihood of academic writers
would be mortally affected by such activities.
Conscientious application of the three-step test to these new exceptions will result in a large number of them not passing muster. The legislature appears to have given scant attention to the three-step test, assuming
that it is aware of its existence and applicability.
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Conclusion
The CAB is a poor piece of draft legislation. It is infested with anomalies,
inconsistencies, and incorrect or imprecise terminology and concepts.
Above all, it is unconstitutional in many respects, as highlighted above. It
must be reviewed in its entirety and redrafted by a committee of true
copyright experts.
‘Footing the Bill’ as prefaced above comes to the fore in the following
respects:
(a) The CAB is detrimental and impoverishing to authors and copyright
owners, and comes at a severe cost to them, which they are expected
to pay.
(b) The CAB does damage to constitutional property rights and puts the
boot into the Bill of Rights.

(c) Informed commentators are amply justified in severely criticising the
CAB and putting the boot into it.
(d) The CAB and the drafters warrant being “given the boot” and
replaced. We are entitled to expect and to receive delivery of a firstclass Bill and should not have to accept the defective Bill which the
legislature appears to find sufficient.
(e) Bearing the cost of the constitutional litigation, for both the state
(the tax payer) and private parties, which will surely follow in the
event that the Bill, in substantially its present form and state,
becomes law. ◆
Professor Dean is Emeritus Professor of the University of Stellenbosch
and a practising Attorney of the High Court of South Africa.
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The correct interpretation of section 241
of the Income Tax Act
SAMUEL MARIENS

I

n Telkom SA SOC Limited v Commissioner for the
South African Revenue Service (239/19) [2020]
ZASCA 19 (Telkom), a subsidiary of the taxpayer
(Telkom) acquired the entire issued share capital in a
Nigerian company, Multi-Links Telecommunications Ltd
(Multi-links), between 2007 and 2009. Numerous shareholders loans were subsequently made by Telkom to
Multi-Links in order for Multi-Links to become financially
viable. The shareholders loans were in US dollars. A portion of the net shareholders loans was converted into
preference share equity, with the remaining portion constituting the outstanding shareholders loan amount
(Multi-Links loan). Telkom and its subsidiary subsequently
sold its shareholding, as well as its rights in respect of
the Multi-Links loan, to an unrelated company.

Telkom received a consideration of US$100 on its disposal of the
Multi-Links loan. Telkom claimed a deduction on the realisation of the
loan as a foreign exchange loss in terms of s24I of the Income Tax Act
(58 of 1962) (ITA), and sought a refund for provisional tax paid in the
previous tax year. The Commissioner disallowed Telkom’s deduction

claim, and issued an additional
assessment which taxed Telkom’s
realisation of the Multi-Links loan
as a foreign exchange gain in
terms of s24I of the ITA. The
Supreme Court of Appeal (SCA)
referred to this part of the dispute
as the foreign exchange issue, and
expressed that its resolution
turned on the correct interpretation of s24I of the ITA.
Foreign Exchange Issue
Section 24I of the ITA deals with
Mariens
gains or losses incurred by taxpayers in foreign exchange transactions. Telkom contended that its interpretation of s24I of the ITA,
which resulted in a foreign exchange loss, was consistent with the commercial reality of the transaction. It contended that the
Commissioner’s interpretation, which resulted in a foreign exchange
gain, was devoid of the commercial reality of the transaction, and thus
was insensible and unbusinesslike. Furthermore, Telkom contended
that the Commissioner’s interpretation undermined the section and,
consequently, was unreasonable, unjust and inequitable.
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Shreiner JA’s findings pertaining to the principle of interpretation
In Jaga v Dönges, NO and Another Bhana v Dönges, NO and Another 1950
(4) SA 653 (A) (Jaga), Shreiner JA reiterated the principle of interpretation that words and expressions contained in legislation must be interpreted in accordance with their ordinary meaning and with due consideration of the context. Shreiner JA expressed that the approach to statutory
interpretation may be along either of the following two lines:
1.1 The first line of approach, whereby the interpreter seeks to ascertain whether the provision bears one clear, ordinary meaning upon
a proper consideration of the language used by the Legislature. In
such circumstances, consideration of the context would only be
necessary in the event that the language gives rise to more than
one meaning; and
1.2 The second line of approach, whereby the interpreter takes into
account the context and language of the provision in conjunction
and from the outset.
Shreiner JA expressed that using either line of approach would result
in the same outcome, because the object of the interpretative exercise is
to ascertain the meaning of the language in its context. Shreiner JA held
that the legitimate field of interpretation should not be limited by ‘excessive peering at the language’ employed in the provision, without due
regard to its context. Furthermore, Shreiner JA held that once the meaning attributed to the language of the provision in its context has been
ascertained, the meaning should be applied irrespective of the consequences which may flow therefrom, and despite the interpreter’s belief
that the Legislature had a different intention.
The correct approach to statutory interpretation
In Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] 2 All
SA 262 (SCA) (Endumeni), the SCA set out the correct approach to
statutory interpretation. The SCA held that:
The interpretation process entails attributing meaning to the words
employed in a document (i.e. legislation, a contract, etc) with due
regard to the context; and the context is ascertained by reading the
provision/s in question in light of the entire document and the circumstances relevant to its creation;
Irrespective of the type of document, the interpretative approach
entails a consideration of the language employed by the Legislature ‘in
the light of the ordinary rules of grammar and syntax; the context in
which the provision appears; the apparent purpose to which it is
directed and the material known to those responsible for its production’. In the event that more than one interpretation prevails, each
interpretation must be weighed in accordance with the aforementioned factors; and
In the event that more than one interpretation prevails, preference
should be given to the sensible interpretation, as opposed to an interpretation which would lead to insensible and unbusinesslike consequences or which would be detrimental to the document’s apparent
purpose.
The SCA held that its purposive approach to statutory interpretation
is consistent with the emerging trend in statutory construction and the

second line of approach described by Shreiner JA in Jaga. The purposive
approach considers the language and the context of the provision from
the outset, which entails a unitary exercise of interpreting the relevant
provision contextually, purposively and literally (Johann Hattingh Sasol
Oil – British Tax Review). Most notably, the SCA held that the purposive
interpretative approach is the correct approach to statutory interpretation
which all courts should adhere to. The purposive interpretative approach
outlined by the SCA in Endumeni was approved by the Constitutional
Court in Airports Company South Africa v Big Five Duty Free (Pty) Ltd and
others [2018] ZACC 33.
The SCA’s purposive interpretative approach of s24I of
the ITA in Telkom
Context
The SCA found that s24I of the ITA concerns gains or losses incurred by
taxpayers in foreign exchange transactions. The SCA considered the
interpretation of the proviso to the definition of ‘ruling exchange rate’
within the context of s24I of the ITA as a whole and found that the use
of the word ‘rate’ envisaged an exchange rate which ascribes a value to a
particular currency. Therefore, the SCA held that s24I of the ITA contemplates an exchange rate and not a discount rate.
Purpose of the section
The SCA held that s24I(10) of the ITA applied to circumstances where
an amount is denominated in a currency other than ZAR. It held that
s24I(1) of the ITA seeks to ascribe a ZAR value to an amount denominated in a foreign currency by applying a defined exchange rate to the
amount. The purpose of the defined exchange rate is to determine
whether the amount in question is to be included in or deducted from the
taxpayer’s taxable income without disputes ensuing between the taxpayer
and SARS as to the ZAR value of the amount. The purpose of the section is not to regulate the tax consequences which flow from commercial
losses incurred by a taxpayer. The SCA held that the section only deals
with losses and gains which are caused by currency exchange fluctuations.
The SCA:
The SCA held that s24I(1) of the ITA concerns the impact of currency
exchange fluctuations on a taxpayer’s losses and gains, and therefore, the
circumstances of the business loss incurred by Telkom did not trigger the
application of s24I(10) of the ITA. It held that the gain realised by
Telkom on the disposal of the Multi-Links loan was solely due to a fluctuation of exchange rates.
The SCA expressed that Telkom’s reliance on s24I of the ITA to generate a revenue tax deduction from the deterioration of the Multi-Links
loan was insensible and unbusinesslike. It observed that Telkom’s interpretation of the section was based on the particular facts of the case and
held that statutory provisions must apply equally and should not be
affected by the factual setting which necessitates its application. It held
that its interpretation of s24I of the ITA was consistent with the purpose
for which it was enacted and, therefore, was not unreasonable,
inequitable, unjust nor oppressive. Consequently, the SCA dismissed
Telkom’s appeal.
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Conclusion
Section 24I of the ITA is limited to gains and losses caused by currency
exchange fluctuations and was not intended to regulate the tax consequences which flow from commercial losses. Consequently, the proviso to
s24I(10) of the ITA does not allow for the deduction of commercial losses
incurred by a taxpayer which had not been caused by currency exchange
fluctuations. As to determining whether an interpretative approach yields an

outcome which is unjust, unreasonable and inequitable, the essential enquiry
is whether the outcome is produced after the interpretative approach is
applied to the statutory provision and not whether the outcome is produced
after applying the statutory provision to a specific factual setting. ◆
Mariens is a Law Student at the University of Cape Town where he is
doing a Masters in Tax Law.
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Protests and Police: is legal action necessary
to get the SAPS to fulfill its duty?
MERLITA KENNEDY AND JARED ISHMAEL

T

he duty of the South African Police Services to
safeguard property and persons and work with
communities is clearly laid out in the
Constitution, and SAPS has to be held accountable.

For most of its recent history, South
Africa has experienced frequent
violent and destructive protest
action. The South African Police
Services (SAPS) estimated that in
2018, approximately 35 protests
occurred in mining communities
each month. More recently, sporadic and violent protests took
place across the country after the
imprisonment of former President
Jacob Zuma.
In response to the most recent
protests, the South African
Parliamentary Police Committee
Kennedy
accused the SAPS of failing South
Africa and being completely unprepared for the protests that occurred.
Interestingly enough, the Deputy Minister of Police, Cassel Mathale, conceded that the SAPS could have handled it better. This is compounded
by the fact that the South African National Defence Force (SANDF) initially planned to deploy 2 500 troops to assist the SAPS but this number
was later increased to 25 000.
Recently, the South African Minister of Police stated that a total of
ZAR 598 million has been spent in resourcing and capacitating the

Public Order Police Unit of the
SAPS. In addition, 6 324 SAPS
officers were sent on numerous
courses and found to be competent
in crowd management, including
the use of public order policing
equipment such as water cannons
and stun grenades, which were,
however, not used during the recent
looting.
All of the above begs the question: What is the role of the SAPS?
Sections 198 to 210 of the
Constitution deal with the security
Ishmael services of South Africa. Section
205(3) specifically tasks the SAPS
with preventing, combating and investigating crime, maintaining public
order, protecting and securing the inhabitants of the Republic and their
property and upholding and enforcing the law. The preamble to the South
African Police Service Act (68 of 1995) acknowledges the need for the
SAPS to ensure the safety and security of all persons and property in South
Africa, uphold and safeguard the fundamental rights of every person, as guaranteed by Chapter 3 of the Constitution, and ensure co-operation between
the SAPS and the communities it serves in combating crime. The SAPS is
also required to show respect for victims of crime and an understanding of
their needs, and to ensure effective civilian supervision over the SAPS.
In two recent cases, the duties of the SAPS – as described above –
have come under scrutiny in the high court after instances of illegal
protest action.
Two matters concerning violent protest action against the SAPS were
heard by the same court. In the first, Impangele Logistics (Pty) Ltd and
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Another v All Truck Drivers Foundation and 12 others (Case No 3647/2019
25 October 2019), evidence was accepted that unlawful conduct occurred
in the presence of the SAPS, who failed to make any arrests.
In the second, Umbhaba Estates (Pty) Ltd and 53 Others v Minister of
Police and 2 Others (Case No22208/2009), the SAPS despatched inadequate resources to deal with violent protest action, even though an
arrangement had been concluded between the SAPS and the applicant
to streamline responses to any unlawful protest action. The high court,
in its judgement, noted that it had heard similar cases previously and
said it was wrong for the SAPS not to act on the commission of a crime.
In this matter, violent unlawful protest action occurred for 22 days. The
SAPS were alerted six days in advance, an urgent interdict against the
protesters was obtained, an urgent contempt of court order against the
protesters was obtained and a further urgent interdict compelling the
SAPS to fulfil its legal duties was obtained by the applicant. The court
ordered the SAPS to take measures to avoid the recurrence of similar

complaints, to pay the applicant’s proven or agreed damages, the costs of
senior and junior counsel, the costs of a translator and the cost of a
stenographer.
It has become clear, particularly in recent times, that to prevent
unlawful protest action, securing operations and staff requires streamlined
close collaboration between commercial entities, the local community,
local SAPS, local and provincial government and private security.
Our courts have noted the need to hold the SAPS accountable in
their duties towards the citizens of South Africa. Furthermore, it is clear
that an inadequate response by the SAPS to unlawful protest action, such
as occurred recently, will leave the Police Service exposed to possible
legal action for damages. ◆
Kennedy is a Partner and Ishmael an
Associate, Dispute Resolution with
Webber Wentzel.

The criminal responsibility of an
accused person
SIPHO TUMELO MDHLULI

W

hat does it take for a person to appreciate
the wrongfulness of an act, in terms of the
Criminal Procedure Act (51 of 1977)?

Every person is presumed not to suffer from a mental illness or intellectual disability, meaning that they are criminally responsible in terms of
s78(1) of the Criminal Procedure Act (51 of 1977), until the contrary is
proved on a balance of probabilities.
In principle, to convict an accused, the prosecution must prove,
beyond a reasonable doubt, both a prohibited act and fault. The
accused’s act must have been voluntary, the product of choice or will.
The fault requirement for many criminal offences is a subjective mental
state – a guilty mind, or mens rea, involving an intention to perform the
act and knowledge of the circumstances.
Both voluntariness and mens rea may ordinarily be inferred from the
facts of an alleged offence. In certain cases, evidence of automatism may
be admitted to rebut the inference of voluntariness or the capacity for
mens rea, and so to show that the accused was not criminally responsible. The legal rules governing the use of automatism evidence vary with
the cause of the automatism, which may be disease of the mind, intoxication or some other circumstances.
By raising evidence of automatism, an accused puts his or her sanity
in issue. Pursuant to the mental disorder rules, the automatism may be

proved to have been caused by mental disorder, and the accused would
be found not criminally responsible on account of mental disorder.
Criminal incapacity due to mental illness is now classified as pathological incapacity. Where it is due to factors such as intoxication,
provocation and emotional stress, it is termed non-pathological incapacity. For instance, a person who is voluntarily intoxicated cannot
claim automatism as a defence, because they had control over becoming
intoxicated, which led to their criminal action.
However, someone who was involuntarily intoxicated, that is not by
choice, did not create the situation which led to the criminal act. A
person who becomes hypoglycaemic, for example, may not be considered to have control of their actions, but a diabetic who is aware of the
possibility of their illness potentially causing them to lose control will
more likely be held to have had intent.
The term, non-pathological incapacity, was coined for the first time by
Joubert JA in S v Laubscher 1988 (1) SA 163 (A) at 167 D – I. As pointed out by Snyman in Criminal Law, supra, at 152, Joubert JA wanted to
separate this defence from that of mental illness created by s78 of the
Criminal Procedure Act (51 of 1977). The Laubscher case provided a theoretical framework for the defence and stated that in terms of legal principle, non-pathological incapacity could lead to an acquittal; the defence of
non-pathological incapacity gained an autonomous independent existence from the defence of pathological incapacity. The court emphasised
that in order for an accused to be criminally accountable, the accused’s
mental faculties must be such that he is legally to blame for his conduct.
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In S v Chretien, 1981 (1) SA 1097 (A), which preceded the
Laubscher case, it was determined by this court that persons who were so
intoxicated that their acts were merely uncontrolled muscular movements are not criminally liable, because their acts are not recognised as
such for purposes of criminal liability. Those who committed acts which
were more than mere uncontrolled muscular movements but were so
intoxicated that they were unable to appreciate what they were doing,
or were unable to appreciate the
difference between right and
wrong, would lack criminal capacity
and would accordingly escape
criminal liability.
The defence of non-pathological incapacity due to provocation
and emotional stress has occupied
an important role in South
African criminal law, as it accommodates those individuals who kill
out of anger, emotional stress, fear,
shock and emotional collapse, provided the accused did not possess
criminal capacity at the time of
Mdhluli
the killing. The principle-based
approach to provocation and emotional stress, though logical and in line with interests of justice and fairness, has been under scrutiny since its development. Commentators
argue that the defence of non-pathological incapacity due to provocation and emotional stress is inherently problematic and should, primarily
on grounds of policy, be limited to prevent the ‘hot-head’ from being
acquitted.
In S v Nursingh 1995 (2) SACR 331 (D), the accused, a university
student, shot and killed his mother, grandfather and grandmother. He
raised the defence of non-pathological criminal incapacity. The accused
had a predisposition to emotional outbursts. His evidence shed very little light on events immediately before the shooting. The evidence of a
young friend, Soni, who was elsewhere in the house, assisted the court
to piece together the events that led to the deaths of the deceased.
There was evidence that the accused’s mother abused him sexually, and
it was possible that he may have rejected overtures from her immediately
before the shooting took place. Soni heard an argument take place and
heard the accused’s mother’s voice raised to a screaming pitch.
Soni arrived at the scene after the shooting had occurred. He found
the accused in a bewildered state, at times babbling incoherently. They
both fled the scene. According to Soni, when they realised the enormity
of what had occurred, they formed a plan to avoid implication. It is
clear that the abuse, sexual and otherwise, that the accused suffered at
the hands of his mother over a long period weighed heavily with the
court. The evidence of a psychiatrist and a psychologist was that having
regard to the appellant’s predisposition to emotional outbursts and the
sudden and immediate threat to him by his mother, in the context of
the prior abuse, he might have undergone a state of altered consciousness with a temporary destruction of his intellect. The state did not call
an expert in rebuttal. The court saw the firing of the pistol as a mere

motor function. The accused and Soni were believed in their version of
events and the appellant was acquitted.
The acquittal in this case fuelled debate over the acceptability of a
defence based on provocation and emotional stress, and highlighted the
risk of facile acquittals.
Authors and academics argue that the road rage case, S v Eadie
(196/2001) [2002] ZASCA 24 judgment has brought about drastic and
far-reaching repercussions for the criminal law, to the extent that the
defence of non-pathological incapacity due to provocation and emotional stress may have been abolished. The judgment itself has had varied interpretations, with some academics welcoming its pronouncements, while others have been critical.
The acquittals in S v Nursingh 1995 (2) SACR 331 (D) unearthed
problems relating to application of principle rather than the principle
itself. In each case, the presence of a series of goal-directed acts on the
part of the accused indicated the presence of conative capacity; volitional control and insight on the part of both accused were present,
indicating that capacity was not lacking. It is submitted that these cases
were wrongly decided, and consequently brought the defence of nonpathological incapacity due to provocation and emotional stress into
disrepute. However, it is clear that the acquittals were a direct result of
the courts’ failure to properly apply the fundamentals of the defence to
the facts. A significant feature of Nursingh is that the prosecution did
not lead expert testimony to rebut the expert evidence led by the
defence.
Evidence produced by other causes is generally also admissible to
show that the accused’s act was involuntary, or that the accused lacked
the requisite intent. An accused is entitled to an acquittal if he or she
can raise a reasonable doubt as to whether, at the time of an offence, he
or she was a non-insane, non-intoxicated automaton.
Non-insane automatism may be produced by such causes as a blow to
the head or physiological conditions such as poisoning, stroke or hypoglycaemia. More controversial, judicially-recognised causes of automatism include some sleep disorders and psychological reactions to severe
shocks – not including reactions to the ordinary stresses and disappointments of life. These causes are distinguished from diseases of the mind.
In conclusion, modern western philosophy derives the notion of
individual responsibility from the doctrine of free will. This holds that
all humans are born with the ability to choose freely between different
courses of action. Having this freedom, the individual is justifiably held
to be responsible for the consequences of his chosen actions. It follows
that persons will only be held criminally liable if their actions are determined by their own free will.
This principle is expressed by the requirement that, for the purposes
of criminal law, a human act must be voluntary, in the sense that it is
subject to the accused’s will. Where, for some reason or another, the
accused is deprived of the freedom of will, his actions are ‘involuntary’
and he cannot be held liable for them (South African Criminal Law and
Procedure (Vol 1) General Principles of Criminal Law (3rd ed) JM
Burchell, in discussing voluntary conduct (at pp 41 – 42)). ◆
Mdhluli is a Legal Practitioner with Lekhu Pilson Atttorneys,
Middelburg.
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When love flies out the window
CHESLEY MNISI, NOMQHELE NCUBE AND DIMAKATSO DISEKO

A discussion of customary marriages and ante nuptial contracts in line with Mhlauli v Mashisane
Customary Marriages Act 120 of 1998
he Customary Marriages Act (120 of 1998) came
into operation in 2000, to regulate customary
marriages. Previously, all marriages were regulated by the Matrimonial Property Act (88 of 1984). A customary marriage is one that is negotiated, celebrated or
concluded according to any of the systems of indigenous
African customary law which exist in South Africa.

T

The requirements for a valid customary marriage
Section 3 of the Act sets out the following, in order for the customary
marriage to be valid:
‘The marriage must be negotiated, entered into or celebrated in accordance with customary law. This means that the marriage must be entered
into in line with the traditions and customs of the parties.’
This principle was confirmed in the case of Ngwenyama v Mayelane
and another [2012] ZASCA 94, where the Supreme Court of Appeal held
that the requirement that the marriage must be celebrated is adequately
fulfilled when a customary law marriage is celebrated in accordance with
the customs applicable to the indigenous people living in the area.
However, in Tsambo v Sengadi (244/19) [2020] ZASCA 46 (30 April
2020), the high court declared that the Tsambos’ submission that the
makoti (Zulu for bride, newlywed or daughter-in-law) must be handed
over to the Tsambo family as an essential prerequisite for the lawful validation and the lawful existence of the customary law marriage was, in
fact, not a requirement for a customary marriage, and s3(1) of the
Recognition of Customary Marriages Act (120 of 1998) RCMA had been
complied with.
In the Tsambos’ appeal to the SCA, as well as in the case of Mbungela
and another v Mkabi and others [2019] ZASCA 134, the SCA found that
the ritual of the handing over of the bride was an important factor, but
not a key determinant of a valid customary marriage.
The parties who are getting married must be 18 years or older. If one
or more of the parties are minors (below the age of 18 years), both
his/her parents or legal guardian must give consent to the marriage.
The parties must also be competent to marry each other.
Both parties’ consent is required for the marriage to be valid.
The payment of lobola is not specifically mentioned in the Act, but it is considered to be part of the practice when concluding a customary marriage.

The customary marriage has to
be registered at the Department
of Home Affairs within three
months after the conclusion of
the marriage. However,the nonregistration of a customary marriage does not affect the validity
of the marriage. If, for any reason, a customary marriage is not
registered, then any person who
satisfies a registering officer that
he or she has a sufficient interest
in the customary marriage can
be registered, if the registering
officer is satisfied that a valid
customary marriage exists or
existed between the spouses, and
a marriage certificate will be
issued.
Proprietary consequences of
Customary Marriages
In terms of s7(2) of the
Recognition of Customary
Marriages Act, a customary marriage entered into after the commencement of this Act, in which a
spouse is not a partner in any other
existing customary marriage, is a
marriage in community of property
and of profit and loss between the
spouses – unless specifically excluded
by the spouses in an ante nuptial
contract. Where there is no valid
ante nuptial contract in place, the
requirements for marriage in community of property, in terms of the
Matrimonial Property Act (88 of
1984), shall apply.
Requirements for registration
of an ante nuptial contract
The registration requirements for
an ante nuptial contract are set out
in s87 of the Deeds Registry Act
(47 of 1937).

Mnisi

Ncube

Diseko
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The contract must be entered into and signed before the marriage.
The ante nuptial contract must be executed in front of two competent
witnesses and attested by a notary before the marriage.
The executed contract must be registered in the Deeds Office within
three months of execution.
Changing the matrimonial property regime, registering a post
nuptial contract
To change the marriage regime, an application must be made to the high
court in terms of s21(1) of the Matrimonial Property Act (88 of 1984).
The husband and wife apply jointly to the court for leave to change the
matrimonial property system, as well as the marital power applicable to
their marriage. The guidelines for the application to amend the marriage
in terms of s21(1) of the Matrimonial Property Act were set out in the
case of Lourens et Uxor 1986 (2) SA 291 (C) as follows.
The court must be satisfied that:
1. There are sound reasons for the change;
2. Sufficient notice of the proposed change is given to all the creditors
of the spouses; and
3. No other person will be prejudiced by the proposed change.
Only once these requirements have been met may the court make an
order that the marriage in community of property will no longer apply to
the marriage, and will authorise the spouses to enter into an ante nuptial
contract, by way of which their future matrimonial property system will
be regulated.
Nosiphiwo Linda Mhlauli v Moses Muxe Mashisane case
In this recent case, the court had to rule whether a valid customary marriage was concluded between the two parties and, if so, whether the post
nuptial contract entered into was valid.
Lobola negotiations where entered into on 25 May 2019, and on the
26 May 2019, an amount of R50 000 was paid over to the bride’s family as
lobola. A traditional ritual ceremony was held on 14 July 2019, where a
sheep was slaughtered and bile from the sheep was smeared on both parties as a symbol of customary marriage. On 15 July 2019, celebrations
were held at the bride’s home in Soweto. On 28 July 2019, an entourage
travelled to the groom’s home in Limpopo to hand over the bride. A
sheep was slaughtered as a form of welcome to the bride. On 29 July
2020, a formal ceremony was held in Limpopo to welcome the bride. It is
thus common cause that a valid customary marriage was concluded

between the Applicant and the Respondent.
It was only in August 2019 that the Applicant and the Respondent
discussed the ante nuptial contract. The Respondent argued that he
wanted to protect the interests of his children in the event of death.
When the marriage broke down in March 2020, the Respondent questioned the validity of the customary marriage, stating that it was never his
intention to marry customarily and that his intention was to enter a civil
marriage in November 2020. The burning question which the court had
to determine was whether the customary marriage between the Applicant
and the Respondent was valid in terms of the Recognition of Customary
Marriages Act, and whether the postnuptial contract entered into was
also valid.
Judge Siwendu ruled that indeed a valid customary marriage existed
between the Applicant and the Respondent. With regard to the post nuptial contract, the court held that the requirements for validity of an ante
nuptial contract, in terms of s87 of the Deeds Registry Act (47 of 1937),
were not complied with. The two parties were supposed to sign the ante
nuptial contract prior to the conclusion of the customary marriage. In the
absence of this, the customary marriage was thus, for all intents and purposes, a marriage in community of property with profit and loss. In the
event that the parties wanted to amend their marital regime, they should
have approached the high court to amend their marriage regime in terms
of s21 (1) of the Matrimonial Property Act.
Conclusion
In South Africa, the practice has been that a couple will first conclude
the customary marriage rites and thereafter enter into an ante nuptial
contract prior to the conclusion of a Civil Marriage, commonly known as
“signing”. It is evident from the case law above that the practice of entering into an ante nuptial contract after the conclusion of the Customary
Marriage will result in the contract being void ab initio, as the marriage
in community of property would have been established through the customary marriage. One can conclude that most, if not all, marriages of people who conclude customary and civil marriages are in community of
property, despite the attempt to conclude an ante nuptial contract prior
to signature. Before love flies out the window, we advise that you verify
your marital regime and, if there is a need, conclude and register a post
nuptial contract. ◆
Mnisi is a Director, Ncube an Associate and Diseko a Candidate
Attorney with Chesley Mnisi Incorporated.

From September
In the first week of each month watch out for a snapshot of deal activity and the legal
teams involved. The highlights of the previous month will be provided by DealMakers.
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How virtual reality keeps historic
landmark cases real
MARIETJIE BOTES

T

owards the end of 1951, when the Defiance
Campaign against Unjust Laws
(https://www.sahistory.org.za/article/defiancecampaign-timeline-1948-1952), planned by Walter
Sisulu, finally kicked off, an American mathematician,
Grace Hopper, completed a computer programme that
allows computers to accept English-like words instead
of numbers as a mode of instruction
(https://www.computerhistory.org/timeline/1952/)

Both these events changed the course of history, and were to meet each
other in 2018 to change history yet again.
Alongside Nelson Mandela, Walter Sisulu was convicted of sabotage
in the so-called Rivonia Trial, and sentenced to serve a life sentence on
Robben Island; but he emerged victorious and free as the deputy president
of the African National Congress after the first South African democratic
elections in 1994. During this time, computer languages and interfaces,
and the application thereof, exploded into a multitude of applications,
including Virtual Reality (VR).
In contrast to the trial of Oscar Pistorius, the first ever (partially) televised trial in South Africa, there is no footage of the Rivonia Trial, only
sound recordings. The court’s reason for allowing media to video record the
proceedings during the Oscar Pistorius trial was to disprove any misconceptions around the South African justice system, and to celebrate open justice. However, during the Rivonia Trial, misconceptions and open justice
were but some of the main courses on the legal menu. In all probability, if
the Rivonia Trial was to happen today, it would also have been televised,
but in 1964, South Africa, and its legal system, was very different.
The impact and importance of the testimony of Walter Sisulu, who
became known as accused number two, was remarkably revived by
Nicolas Champeaux and Gilles Porte in their virtual reality animated
documentary production, simply titled “Accused #2: Walter Sisulu”
(https://www.arte.tv/sites/webproductions/en/accused2-walter-sisulu/). I
had the privilege to view this virtual reality film in Luxembourg and, with
it, rediscovered a part of the legal history of the country in which I spent
20 years as a practising attorney.
In this film, which tells the story of Walter Sisulu and the accusations
made against him, Oerd Van Cuijlenborg’s black and white illustrations
aptly capture the stark black and white divide of apartheid South Africa.
His sketches remind one of the works of South African artist William
Kentridge. Rough and often smeared charcoal sketches make you feel the
struggle, the hopelessness and the claustrophobia in their textures and

ragged lines. Sometimes he depicts people as mere shapes, playing with
the idea that round pegs cannot fit into square holes. He effortlessly
blends emotion and the visualisation thereof when he depicts Sisulu’s
prosecutor circling around him like a predator would his prey; other times
hovering over him with the outlines of the sleeves of his toga dangling in
front of Sisulu like the ropes hanging from the gallows, considering that
the death penalty was a very real possibility for Sisulu back then.

Prosecutor hovering over Walter Sisulu during his cross examination of him

Some depict the judge glaring down from his high judicial pedestal.
Save for the context of this specific film, I suppose these images closely
depict the impressions that most witnesses may still have in courts today.

Presiding judge glaring down from his high pedestal

The current advances in human computer interfaces, such as virtual reality, which immerses you in a 360° video, enable you to vividly experience
the Rivonia Trial as if you were called to the stand to testify. You can feel the
tension in the court room when the prosecutor relentlessly cross examines
Sisulu. Regardless of the artistic brilliance and virtual reality experience,
what makes this film truly extraordinary is the fact that when the animated
characters of Walter Sisulu or Bram Fischer speak, they speak with the
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crackling, slightly muffled sounds of
the original recordings made during
the Rivonia Trial. You can hear the
calm and deliberated questioning of
Fischer, the younger voice of the then
52-year-old Sisulu and the heated
exchanges between Sisulu and his
aggressive prosecutor. These audio
recordings are of immeasurable value
because of the fact that the old
recording technology used during the
Rivonia Trial makes any tampering,
cutting or other forms of editing
impossible. This is thus a film with an
Botes unedited soundtrack, with reality
breathed into life by the latest computer technology. History revived through technology and an exquisite mix
of reality, artistically enhanced by virtual reality.
This film went on to win the well-deserved Best Linear Experience at
the film fest in Munich during its Virtual Worlds Awards in 2019.
The value of this film for legal practitioners and legal scholars alike is the
insight it brings to a court case from all perspectives, by the way it draws your
emotions into the story. For aspiring young advocates or litigation attorneys,
the real-life arguments led by world renowned legal minds can serve as mentoring tools by giants in the profession, to whom most legal practitioners may
not have easy access or exposure at all. Legal students can study the intricacies
of cases as they unfold, and because of the emotional imprint films like this
make, recalling the facts, legal issues and judgements of these cases will be easy.
South Africa has a wealth of court cases dealing with profound human

rights issues. These include the abolition of the death sentence in S v
Makwanyane and Another 1995 (3) SA 391, to name but one. The sound
recordings of these cases must similarly be preserved, played, shown and used
in the education and cultivation of critical legal minds, not only in South
Africa, but globally, and made available to the general population. Although
an animated virtual reality film may be the ultimate benchmark in this regard,
many other artistic means can be explored to tell the extraordinary stories of
ordinary people. Art, theatre, songs, poetry, comics, animation, films, photography, and mixed media can all be used to revive the important lessons learnt
from landmark cases, both legal and human, to disprove any misconceptions
around the South African justice system and to celebrate open justice. All it
requires is to let people see these stories through different eyes. ◆

Eyes and glasses of Walter Sisulu reflecting the image of the presiding judge

Dr Botes is a Postdoctoral Researcher, Interdisciplinary Centre for
Security, Reliability and Trust, University of Luxembourg.
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AI and the Protection of Personal
Information Act of 2013
VENOLAN NAIDOO

Preface

T

his is a three-part article series discussing the
impact of the Personal Information Act (4 of 2013)
on artificial intelligence or machine learning systems used in the context of the workplace.

Although it is dependent on the type of workplace or employer regarding
the degree to which the processing of personal information by artificial intelligence systems is relevant, and may appear prescient, it is reasonable to conclude that this will grow in the not too distant future as more technologies
make up the workplace.
From a general perspective, this article looks at what is viewed as the relevant provisions or themes of POPI and its possible relation to artificial
intelligence or machine learning systems. However, the provisions of POPI
discussed are not exhaustive and other areas (not covered) may also be relevant considering the specific context in each given case.
In Part 1 of the series, I discuss the background to the series; the
Protection of Personal Information Act (4 of 2013), providing an overview
of the Act for purposes of the series, and personal versus de-identified information: the likely relationship between POPI and AI systems.
background
In the age of data harnessing and analytics, from Google searches, to the
Internet of Things, the collection of data has become an innate part of our
connected world given its considerable value. This has also transformed the
workplace. With the advent of cloud-based computing, we have seen the
scalability and flexibility of virtual workplaces.
The COVID-19 pandemic has undoubtedly further accelerated the
cloud-based/’remote work from home’ regime, with many businesses having
immediately shifted to this new work order and other businesses being left
with no option but to do so.
In 2021, this has now become the norm (and no longer the “new” normal). Businesses are now focusing on cloud-based technology solutions for
better efficiency, productivity (and the list goes on) as we keep up with global
trends in a changing digitised world.
Recently, what has been remarkable is the reliance by local businesses on
particular technologies which, to varying degrees, rely on artificial intelligence (AI) or machine learning systems (these terms will be used interchangeably albeit AI has a much wider meaning and includes, amongst others, machine learning).
Take for example: Chatbots that attend to general queries; systems that
train or coach individuals on best sales/marketing techniques; biometric tech-

nology, automation of administratively
repetitive tasks; cyber security or
fraud detection; robotic process
automation in the healthcare, manufacturing, and logistics industries (to
name but a few). These are already
part of the changes as workplaces
move further forward into the 4th
industrial revolution.
AI or machine learning systems
rely on mass data that include
datasets which, given its purpose,
would comprise personal information. In some instances, the technolNaidoo ogy is not privy to information that
can identify a particular person i.e it
is anonymised and merely aggregated data. Thus it functions to what the AI
has been designed or programmed to do - based on its underlying logic. On
the other hand, some AI does rely on personal information (given its specific
purpose) or it can be a combination of both anonymised and identifiable
personal information.
As we become increasingly digitalised, employers will invariably need to
use employees personal information for a range of business related reasons,
whether for security, performance, or better workplace efficiency. This will
include information relating to one’s views or preferences and other personal
information. Businesses in the global north are already far ahead in this trajectory and it is only a matter of time until this is fairly extensive in South Africa.
Whilst there has been a proliferated transformation of technologies in the
workplace, particularly in regard to data or information processing, relatively
recently conversation about data privacy has hit centre stage on all facets of
technological platforms including WhatsApp, Google search profiles,
Facebook and other social media platforms. Individuals consciously want to
keep their data private and do not want to be the ‘the product themselves’.
Striking a balance between technologies requiring as much ‘real world’
data to work efficiently (and in view of technological development) and the
rights to data privacy seems to be the new conundrum.
The Protection of Personal Information Act (4 of 2013) (POPI)
In November 2013, South Africa enacted the Protection of Personal
Information Act (4 of 2013) (also known as POPI or POPIA). POPI is aimed
at protecting individuals’ personal information. This, of course, gives effect to
the constitutional right to privacy, but has been enacted, inter alia, to:
protect important interests, including the free flow of information within
South Africa and across international borders; and
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regulate the manner in which personal information may be processed, by
establishing conditions, in harmony with international standards, that
prescribe the minimum threshold requirements for the lawful processing
of personal information.
Although POPI was signed into law several years ago, only certain provisions incrementally came into effect over the past few years. Published in the
Government Gazette on 22 June 2020, the remaining transitional provisions
in relation to compliance took effect on 1 July 2021.
POPI impacts all responsible parties holding or processing a person’s personal information. Employers, especially, but not always, those of a medium to
large nature, hold a considerable amount of personal information on their
employees.
It is worth emphasising that personal information is widely defined under
s1 of POPI. It includes information relating to an identifiable natural person
and where applicable an identifiable existing juristic person. It further
defines personal information (which is not exhaustive) as information relating to the education, medical, financial, criminal, employment history of a
person. It also includes information relating to their race, gender, sex, ethnic
and social origin, location information, online identifier or other particular
assignment to the person, etc. Rather importantly, it includes information
relating to the ‘personal views, opinions or preferences of the person and the
views or opinions of another individual about the person’.
Processing is also widely defined (s1 of POPI) and means— ‘any operation or activity or any set of operations, whether or not by automatic means,
concerning personal information, including –
(a) the collection, receipt, recording, organisation, collation, storage, updating or modification, retrieval, alteration, consultation or use;
(b) dissemination by means of transmission, distribution or making available in any other form; or
(c) merging, linking, as well as restriction, degradation, erasure or destruction of information.’
Now that we are required to process information, including personal
information, to better workplace security, productivity, efficiency etc.
through emerging technologies, the question is what will be the impact once
POPI takes full effect.
In order to be compliant with the provisions of POPI a statutory justification for the processing (which includes consent) viz-a-viz the various
grounds as recognised (for example, to conclude or perform in terms of a
contract, as would be the case in an employment relationship).
It further gives data subjects, or employees in the context of the workplace (data subject employees), a right to be made aware when personal collecting personal information - this should come directly from them. This
must be explicitly defined and lawful. The processing must be lawful, conducted in a reasonable manner and pertain to a function or activity of the
employer (responsible party employer).
In order to be compliant, POPI envisages consent (notwithstanding some
of the other exceptions) from data subjects. It further gives data subjects, or
employees in the context of the workplace, a right to be made aware that
personal information is being collected. Importantly, this information should
come directly from them. This must be explicitly defined and lawful. The
processing must also be lawful and conducted in a reasonable manner, and

pertain to a function or activity of the employer.
POPI further imposes requirements in the processing of special personal
information. As a default position, there is a prohibition in the processing
of special information, unless the general authorisation provisions apply.
Under s26 of POPI, special personal information includes information
relating to ‘religious or philosophical beliefs, race or ethnic origin, trade
union membership, political persuasion, biometric information of a data
subject’, etc. POPI makes specific provision in regulating special personal
information.
Personal versus de-identified information: the likely relationship
between POPI and AI systems
Based on what POPI covers and the machine learning systems requiring a
wealth of data that may include personal information, it is evident that the
provisions of POPI will be applicable to these systems. Indeed, if data or
information is de-identified (or anonymised) then POPI would not apply.
Personal versus de-identified information
Based on what POPI covers and that the machine learning systems require a
wealth of data that may include personal information, it is evident that the
provisions of the Act will be applicable to these systems insofar as personal
information is concerned. Indeed, if data or information is de-identified (or
anonymised) per se then POPI would not apply.
The scope of the article series focuses on those AI or machine learning
systems that require personal information, or, information which, at face
value, is anonymised but can be associated in some way, through a reasonably foreseeable method, to a particular individual that would bring it within the scope of POPI.
In order to constitute ‘de-identified’ personal information in terms of its definition under POPI, it in essence means to delete information that can identify
the data subject. Importantly, it also means a deletion of information that can
be used or manipulated by a reasonably foreseeable method to other information in order to identify the data subject, or, the possibility by a reasonably foreseeable method to other information that can identify the data subject.
In other words, if the face value “anonymised” personal information can
still identify a person through a “reasonably foreseeable method”, it will not
constitute de-identified personal information.
In this regard, it will then fall under the definition of “re-identification”
which means to resurrect any information that has been identified that: ‘(a)
identifies the data subject; (b) can be used or manipulated by a reasonably
foreseeable method to identify the data subject; or (c) can be linked by a reasonably foreseeable method to other information that identifies the data subject, and ‘‘re-identified’’ has a corresponding meaning.’
While these definitions may seem straightforward, it will be interesting to
determine in due course to what degree of measure the test of “reasonably
foreseeable method” will apply in practice (even with an ‘objective standard’) in the context of AI systems. This is especially when taking into
account the varying intricacies of a machine learning system, becoming
more intuitive in its “training” as it progresses, and whether such a standard
will be suitable in each given case. ◆
Naidoo is a Senior Associate, Employment Law practice, Fasken (South
Africa).
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INTRODUCTION
That Employment Law continues to play an increasingly important
role in business is confirmed by the vital information provided by
practitioners in this feature. The coronavirus pandemic has
changed the way law firms operate globally. Technology has played
a pivotal role in enabling some form of normality. High on the list of
concerns for all firms must be the health and well-being of their
staff. The impact of COVID-19 on not only the physical well-being of
staff, but also their mental health, will be a determining factor in
both the ethos and success of firms. And what about firms that
mandate a return to the office? It is worth taking note of the backlash at investment bank Morgan Stanley; no doubt this, along with
comments from others that ‘their talent pool was about to get bigger’, saw CE James Gorman backtrack and say that around 80% of
its employees’ work will be done within its offices, and that the
bank ‘would use COVID-19 as an opportunity to introduce more
flexible working’. Other firms say they expect to be able to attract
talent from firms that deny attorneys flexibility. For as long as there
is uncertainty about COVID-19, and with countries like Germany
expecting a fourth wave in September, there is little doubt that its
impact will be a factor in future plans globally.
With the hybrid work model here to stay, a myriad different
issues not previously considered now appear high on the agenda.
Although, in general, those employed by law firms are able to
access reliable internet, there are other challenges – not least
Eskom’s ability to provide electricity. How do employers take cognisance of these changed circumstances? Can there possibly be a
‘one contract fits all’? How do workplace health and safety rules
translate when they apply to work-from-home? And what about
confidential matters and security? Will legislation be required, or
will this be covered internally? The work-from-home model and the
challenge of always being ‘at work’ and always available is frankly
discussed by Deirdre Venter. Some of these issues and the dilemmas they pose for employers and employees are covered in this
feature; many answers are still needed.
Stats SA announced that South Africa’s unemployment rate
rose to a record high of 32.6% in the first quarter of 2021, from
32.5% in the final quarter of 2020, the highest since its quarterly
labour force survey began in 2008. The number of people who are
unemployed is put at 7.242 million people in the three months to
the end of March, up from 7.233 million people in the previous
three months. These figures are even more concerning when the
rate of unemployment among the youth who hold the future of
South Africa in their hands is considered: they account for 59.5%
of the total number of unemployed persons. Stats SA says that
‘The unemployment rate among the youth is high irrespective of
education level. The graduate unemployment rate was 40,3% for
those aged 15–24 and 15,5% among those aged 25–34 years,
while the rate among adults (aged 35–64 years) was 5,4%’.
Our inflexible labour laws will have to be reviewed if the country
is to have the slightest chance of not becoming a lost cause. •

SEPTEMBER 2021

CONTENTS
Avoiding abuse of vaccination leave
Faan Coetzee, Riola Kok and Mayson Petla | Cliffe Dekker Hofmeyr
Incorporating Kieti Law LLP (Kenya)

Some reflections on COVID-19 and the employment
relationship

4

Doctor Cithi, Annelle Kamper and Alex du Plessis | Andersen (South
Africa)

In the absence of evidence, can an arbitrator conclude
that the working relationship has broken down?

6

Phumzile Ziqubu

The right to disconnect: a shared responsibility

8

Deirdre Venter | Shepstone & Wylie

Working remotely or remotely working?
Points to ponder for employers

10

Tanya Mulligan and Neil Coetzer | Cowan-Harper-Madikizela Attorneys

The world of work re-imagined

11

Imraan Mahomed and Kelebogile Selema | Cliffe Dekker Hofmeyr
Incorporating Kieti Law LLP (Kenya)

Tax deductions for homeworking

14

Graeme Palmer | Garlicke and Bousfield

Mental health matters in the workplace

16

Naa’ilah Abader and Claire Nolan | ENSafrica

Restraints of trade in light of recent judgments

18

Marc Humphries | RSM South Africa

Restraints remain valid during the pandemic

20

Nombulelo Myeni | Lawtons Africa

‘You’re fired’: Terminating a football coach’s contract

22

Zawadi Dlamini | Bowmans South Africa

Who will watch the watchers?

24

Johan Botes | Baker McKenzie (Johannesburg)

Employment policies: must they be reasonable,
lawful and fair?

25

Pierre van der Merwe and Alisha Naik | Schindlers Attorneys

Under pressure – community demands and employer
responses

27

Neil Coetzer | Cowan-Harper-Madikizela Attorneys

Common purpose, derivative misconduct &
dismissal after Dunlop

28

Neil Coetzer and Courtney Wingfield | Cowan-Harper-Madikizela Attorneys

Looting and civil unrest: The danger of acting with a common purpose
30
Nombulelo Myeni and Sheila Moagi | Lawtons Africa

Violence in strike action and the doctrine of common purpose
31
Reabetswe Mampane | Shepstone & Wylie

Sticks and stones (and golf clubs) will get you fired
Myrle Vanderstraeten

3

33

Neil Coetzer and Courtney Wingfield | Cowan-Harper-Madikizela Attorneys

3

EMPLOYMENT LAW FEATURE

SEPTEMBER 2021

AVOIDING ABUSE OF VACCINATION LEAVE
FAAN COETZEE, RIOLA KOK AND MAYSON PETLA
The abuse of leave provisions is a bug bear for all employers. The problems
associated with managing employee leave have been exacerbated by the

official vaccination site in lieu of a medical certificate.
Do the Directions require an employer to accept a vaccination certificate

remote working environment, where employers have even less control over

as proof of an employee experiencing side effects of a COVID-19 vaccina-

the conduct of employees. With the introduction of special leave associated

tion? May an employer still request an employee to produce a medical certifi-

with receiving COVID-19 vaccines or any side effects associated therewith,

cate as proof in terms of s23 of the BCEA, notwithstanding the employee pro-

employers must ensure that the rules pertaining to COVID-19 vaccination

ducing their vaccination certificate?

leave are clearly communicated to employees in order to avoid any abuse.
On 11 June 2021, the Department of Employment and Labour gazetted

In terms of s23 of the BCEA, an employer is not obliged to grant an
employee paid sick leave where they have been absent from work for more

the updated Consolidated Directions on Occupational Health and Safety

than two consecutive days, or on more than two occasions within eight

Measures in Certain Workplaces (the Directions), which brought an end to

weeks, and where on request from the employer, the employee fails to pro-

the debate on whether employers were permitted to implement mandatory

duce a certificate as proof of their absence due to illness or injury.

vaccination policies in the workplace.

Coetzee

The Directions also introduced a special category of leave, in terms of
which an employer must allow all employees one day’s paid leave in order to

Employers may require employees suffering from side effects of vaccination

Kok

Petla

to provide medical certificates where they request sick leave for a Monday,
Friday or for two or more consecutive days. As a result of the uncertainty associ-

receive the COVID-19 vaccine – provided that the employee can show proof

ated with the side effects of COVID-19 vaccinations, an employer, if required to

of vaccination and that the scheduled vaccination falls within working hours.

simply accept an employee’s word that they are experiencing side effects, is

In addition, where an employee experiences side effects following a

placed in a precarious position as they cannot independently verify whether the

COVID-19 vaccination, in terms of the Directions, an employee is entitled to

employee is indeed sick and requires sick leave. This predicament exposes the

paid sick leave in terms of the Basic Conditions of Employment Act (75 of

employer to the risk of employees abusing sick leave. This can only be amelio-

1997) (BCEA), in order to recover. Where an employee has exhausted their

rated by requiring employees experiencing side effects to seek medical atten-

sick leave provisions in terms of the BCEA or any applicable collective agree-

tion at the earliest opportunity and submit medical certificates as proof.

ment, the employee is entitled to lodge a claim for compensation in terms of

Further, the South African government’s Electronic Vaccination Data

the Compensation for Occupational Injuries and Diseases Act (130 of 1993).

System (EVDS), which is the system used to assist in the management and

To this extent, where an employee intends to make use of sick leave in order

surveillance of COVID-19 vaccines will, among others, monitor the side

to recover from the side effects of the COVID-19 vaccine, the OHS Directions

effects of vaccines. Thus, by requiring vaccinated employees to seek medical

provide that an employee may submit a vaccination certificate issued by an

attention if they experience side effects, the employer not only promotes the
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employees’ wellbeing, but also assists Health Authorities in monitoring the

terms of s23 of the BCEA where they apply for paid sick leave because of

side effects of the various vaccines. It is noteworthy that the duty of vaccinated

side effects due to receiving a COVID-19 vaccination. Employers must ensure

persons to report side effects to Health Authorities is also stated on COVID-

that this position is clearly communicated to employees and contained in the

19 vaccination record cards.

mandatory vaccination policy.

For these reasons, an employer is not compelled to accept a vaccination

•

certificate in lieu of a medical certificate. A vaccination certificate only proves

Coetzee is an Executive Consultant, Kok a

that an employee was vaccinated at a specific vaccination site; it is not proof

Professional Support Lawyer and Petla an

that the employee experienced side effects as a result of the vaccination. As

Associate Designate with Cliffe Dekker Hofmeyr

such, an employer can compel employees to produce medical certificates in

Incorporating Kieti Law LLP (Kenya).

SOME REFLECTIONS ON COVID-19 AND THE
EMPLOYMENT RELATIONSHIP
DOCTOR CITHI, ANNELLE KAMPER AND ALEX DU PLESSIS
The COVID-19 pandemic has forced those interested in labour law in

tioned what would entitle or allow an employer to entertain such a con-

South Africa to reflect on its fundamental principles and their suitability

sideration in the first place. Does the fact that two persons enter into

to a post-COVID-19 South African workplace. This reflection comes at a

an employment relationship elevate the one to such a position or status

time when questions were already being asked about the suitability and

over the other that it is entitled to tell the other that they should and

efficacy of these principles, in light of the tragic events at Marikana,

must be vaccinated; considering, of course, that the decision to be vac-

rapid technological development, crippling unemployment, little to no

cinated is clearly a very personal, value-laden and complex one?

economic growth and a general trend towards a “new world of work”.

Some will argue “yes”, and some will argue “no”. Some will argue

This reflection has, in certain instances, morphed into critical scrutiny.

that not even a government should be entitled to tell a person to be

Consequently, South African labour law, or at least South Africa’s general

vaccinated. Some will argue that an employer has no entitlement to

approach to it, may come out of the COVID-19 pandemic rather different

even ask an employee whether they have been vaccinated. Others will

to what it was going in.

argue that an employer is obliged to vaccinate its employees, and that

Already, it is hard to grasp how far we have come. Two years ago, it
would probably have been inconceivable to many, if not most South

employees have the right to demand a vaccine from their employer.
These difficult questions can lead one to consider and possibly even

Africans that an employer could or would implement a mandatory vacci-

question, quite fundamentally perhaps, what the employment relation-

nation policy. Many South Africans would probably have even ques-

ship entails and what the purpose of labour law is. In Sidumo and

Cithi

Kamper

Du Plessis
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Another v Rustenburg Platinum Mines Ltd and Others, Navsa AJ, while

ble” will be fiercely debated and negotiated. Portions of this debate will

commenting on the nature of the employment relationship and the pur-

most likely be dedicated to the extent to which the OHSA is appropriate

pose of labour law, quoted the below, now oft-cited passage from Otto

to employment relationships where the employee permanently works

Kahn-Fruend’s Labour and the Law:

remotely.

“[T]he relation between an employer and an isolated employee or

What about an employer’s obligation to provide its employees with

worker is typically a relation between a bearer of power and one who is

their tools of trade or work equipment? As an example, with the reason-

not a bearer of power. In its inception it is an act of submission, in its

able expectation of continued load shedding, would it be the employer,

operation it is a condition of subordination, however much the submis-

the employee, or neither, who has the obligation to ensure that the

sion and the subordination may be concealed by that indispensable fig-

employee’s work-from-home setup has access to an uninterrupted

ment of the legal mind known as the ‘contract of employment.’ The

power supply (UPS) system?

main object of labour law has always been, and we venture to say will

Bearing these considerations in mind, one wonders whether the

always be, to be a countervailing force to counteract the inequality of

employment relationship of the future entails an employer having more

bargaining power which is inherent and must be inherent in the employ-

or less say and interest in what the finest and most personal details of

ment relationship.”

an employee’s life and living arrangements are. It is doubtful whether it

Of course, this explanation of the employment relationship and the

would be a satisfactory outcome for all of these difficult issues to be

purpose of labour law is only one of many, and academics and policy

left to be dealt with in the employment contract of the future. Things

makers will debate its merit and its applicability to contemporary South

change and bargaining powers vary.

Africa.

Prinsloo J, in Macsteel Service Centres SA (Pty) Ltd v National Union

Another view is that the purpose of labour law is to assist in achieving social policy and/or to increase efficiency and correct market failures. Rationalising the purpose of labour law in such terms may very

of Metal Workers of South Africa and Others (judgment was handed
down on 3 June 2020) stated the following as obiter:
“The circumstances which employers and employees currently find

well lead to the conclusion that employers, perhaps particularly in South

themselves in are unprecedented, distressing and uncertain. Answers

Africa, are perfectly placed to determine, and are perfectly justified in

are not to be found in precedents, no map exists to show direction and

determining, who is to be subject to mandatory vaccination.

only time will tell the full extent of the disruption and devastation which

Aside from issues concerning vaccinations in the workplace, there
are other interesting areas of South Africa’s labour law to consider, in

the economy and all who play a part in it, will suffer.
In my view, the best answers and solutions would be found in apply-

light of some general trends seen in workplaces over the last two

ing common sense and seeking common ground to find a solution in a

years.

time when problems and challenges overshadow answers and solutions.

Consider an employer’s obligation to provide and maintain, as far as
is reasonably practicable, a working environment that is safe and without risk to the health of its employees. What will this obligation look like

It is unfortunately true that common sense is not a flower that grows in
every garden.”
While Prinsloo J’s remarks above were made in respect of the COVID-

in an employment relationship where an employee works remotely? The

19 pandemic, they are equally applicable to many, if not all the difficult

current wording of the Occupational Health and Safety Act (OHSA) prob-

conundrums that South African labour law may face in the not-so-dis-

ably supports the view that an employer will, as far as is reasonably

tant future. South African policy makers, employers, employees, and

practicable, be obligated to ensure that the employee’s work-from-home

labour law practitioners would do well, while navigating the long and

setup is safe and without risk to the employee’s health. However, as an

uncertain road ahead, to keep Prinsloo J’s guidance in mind.

example, does such an obligation mean that an employer is obliged to

•

ensure that an employee’s house is secured during the employee’s nor-

Cithi is a Director, Kamper a Senior Associate and Du Plessis an

mal working hours? In this regard, the meaning of “reasonably practica-

Associate with Andersen (South Africa).
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IN THE ABSENCE OF EVIDENCE, CAN AN
ARBITRATOR CONCLUDE THAT THE WORKING RELATIONSHIP HAS BROKEN DOWN?
PHUMZILE ZIQUBU
Booysen v Safety and Security Sectoral Bargaining Council and Others (LAC)

relationship would be intolerable or not reasonably practical. In closing, the

(unreported case no PA12/18, 30-3-2021)

court held that an award of compensation better fits the requirements of
s193 of the Labour Relations Act (66 of 1995) (LRA). It ordered compensa-

Background to the matter

tion in the sum equivalent to 12 months remuneration, calculated at the rate

The employee was a member of the South African Police Service (SAPS),

applicable on the date of dismissal.

employed as a chef at a local police college in Graaff-Reinet. There were two

The matter went on appeal.

charges against him, namely raping a 16-year-old female at her place of residence, and contravening any prescribed Code of Conduct for the Service or

Labour Appeal Court

Public Service. The employee was the neighbour of the girl, who lived with

At the LAC, the employee argued that he was not employed as a police offi-

her mother. The rape happened outside the employee’s working hours.

cial, but as a chef. This means that the trust relationship had not irretrievably

At the disciplinary hearing, the employee’s version was that he had consensual intercourse with the female, however, the SAPS found him guilty as

broken down and, further, there was no evidence led by the SAPS to this
effect. Additionally, there was no evidence by the SAPS that reinstatement

charged and dismissed him. Aggrieved with the outcome
of the disciplinary hearing, he referred an unfair dismissal dispute to the Safety and Security Sectoral
Bargaining Council (SSSBC). The matter proceeded at
arbitration and the arbitrator award was that the dismissal was substantively and procedurally fair. Unhappy
again, he referred the matter for review in the Labour
Court. (LC)

Labour Court
On review, the employee challenged the arbitrator’s
award, seeking the following order:

• Reviewing and setting aside the arbitration award;
• Substituting the arbitration award with an order that

From this case, we learn that
an employer is not obligated
to lead evidence on the
aspect of the breakdown of
the working relationship, or
that it would not reasonably
be impracticable to reinstate
the employee.

the dismissal was substantively unfair; and

•

Ziqubu

that he be reinstated with retrospective effect.
The LC, in considering the evidence presented at the

arbitration, found it was more probable that the employee
had consensual sex with the female and, therefore, the employee’s dismissal

was impracticable or inappropriate. He argued that the sexual intercourse

was substantively unfair.

was consensual and that he had not raped her. He had a clean record and
was found not guilty in the criminal trial. His position as a chef could in no

Pertaining to the remedy of reinstatement, the court held that the employee
had sexual intercourse with a female who is barely above the age of consent.

way bring the reputation and image of the SAPS into disrepute.
In its argument, the SAPS took cognisance of the fact that the employee

He might not be a police officer, but he was employed by the SAPS. A reason-

was not a police officer. However, it stated that this does not mean that he

able man of that community identifies him as an official and or links him

must not respect and protect the fundamental rights of women and children,

with the SAPS. In his own version, he said that he had sexual intercourse

as provided for in the Constitution, 1996. Furthermore, since Graaff-Reinet is

with the 16-year-old female, and this on its own is not in line with the values,

a small town, his act negatively impacted the image of the SAPS, as most

and tarnishes the image of the SAPS. Therefore, a continued employment

people were bound to know about the incident. The employee was expected

SEPTEMBER 2021
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to act within the ambit of the employment relationship, and not bring down

was held that “even where no specific evidence is led by the employer as to

the image of the organisation.

the intolerability of a continued employment relationship or the impracticality

As a point of departure, the court looked at s193(2) of the LRA in deter-

of reinstatement, the Labour Court or arbitrator is obliged ‘to take into account

mining whether the Labour Court erred in not ordering the SAPS to reinstate

any factor which…is relevant in the determination of whether or not such con-

the employee.

ditions exist’. The conduct of the employee is a relevant factor which the
Labour Court or arbitrator should take into account in this determination”.

Section 193(2) of the LRA provides:
‘(2) The Labour Court or the arbitrator must require the employer to rein-

The court said that even though the SAPS did not lead evidence on s193
(2)(b) and (c), there were many factors presented on record which the Labour

state or re-employ the employee unless −

Court was obliged to take into account. In his own testimony, the employee

(a) the employee does not wish to be reinstated or re-employed;

stated that he had sex with a young female who was regarded as a child in

(b) the circumstances surrounding the dismissal are such that a con-

terms of the Children’s Act (38 of 2005). This act took place whilst he was

tinued employment relationship would be intolerable;
(c) it is not reasonably practicable for the employer to reinstate or reemploy the employee; or
(d) the dismissal is unfair only because the employer did not follow a fair
procedure.’

employed by SAPS, and he was bound by the Code of Conduct for Public
Servants to respect and protect the rights of every person in terms of the
Constitution.
The court further held that the conclusion of the Labour Court that having
intercourse with a young female who is considered a child is incompatible
with the stated values of the SAPS, and is likely to bring the SAPS into disre-

In terms of s193 (b) and (d), the Labour Court or arbitrator has an unfet-

pute, was founded in law and fact.

tered discretion. The Labour Court or arbitrator, in exercising its discretion

The Labour Appeal Court considered all material from the Labour Court

under s193 (b) and (c), makes a value judgment on the evidence and facts

and held that “it was fair, on the objective facts of this matter, for the Labour

before it. In the event that an employer opposes the primary remedy, the

Court to conclude that the appellant’s conduct is incompatible with the SAPS

employer must demonstrate that one of the exceptions to the primary remedy

stated values and is likely to bring the SAPS into disrepute”. The Labour

exists.

Court was correct in concluding that the continued employment relationship

The SAPS did not lead any evidence at arbitration pertaining to a contin-

with the employee would be intolerable, or not reasonably practical. Further,

ued employment relationship being intolerable and that it would not be feasi-

an award of compensation, as opposed to reinstatement, was the appropri-

ble to reinstate the employee. Be that as it may, the Labour Court held that

ate remedy.

the employee was not entitled to the primary remedy of reinstatement, as it

The appeal was dismissed with no order as to costs.

was not reasonably practical, and a continued employment relationship
would be intolerable.

Comment

The employee contended that as there was no evidence led by the SAPS

From this case, we learn that an employer is not obligated to lead evidence

in this regard, the Labour Court made factual assumptions that although he

on the aspect of the breakdown of the working relationship, or that it would

was a chef, the community associated him as a member the SAPS and, con-

not reasonably be impracticable to reinstate the employee. The Labour Court

sequently, his conduct was incompatible with the stated values of the SAPS.

or arbitrator has discretion to make a value judgment on the facts and evi-

This begs the question whether the Labour Court was entitled to make

dence presented. There are many factors that an arbitrator can consider in

these factual assumptions (in the absence of evidence) in determining whether

coming to a conclusion that a working relationship has broken down or that

reinstatement was an appropriate remedy in terms of s193(2) of the LRA.

is reasonably impracticable to reinstate an employee.

In answering this question, this court looked at the case of Mediterranean
Textile Mills (Pty) Ltd v SACTWU [2012] 2 BLLR 142 (LAC) at para 30, where it

Ziqubu writes in her own capacity.

•
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THE RIGHT TO DISCONNECT:
A SHARED RESPONSIBILITY
DEIRDRE VENTER
Some 18 years ago, with the birth of my gorgeous son, I was fortunate to

of the day (caffeine is my escape) talking to the other swimming moms about

have bosses who gave me the opportunity to work mornings only. On my

COVID-19, the positivity rate, the third wave, the Delta variant, the alcohol

return to work from maternity leave in September 2003, I started a routine of

ban and vaccine efficiency, I sometimes find myself in front of my laptop at

shutting down my laptop at 13h00 every day, when I would leave the office

18h00, sitting on the hard wooden antique dining room chair with four

and metamorphose from a practising lawyer into a mom. My afternoons in

Labradors salivating as they wait for their food.

the early days of motherhood would be taken up with Moms and Tots,

I have become more productive, and my daily billable hours, much to my

Clamber Club and Monkeynastix. As the kids grew up (my beautiful daughter

fellow partners’ delight, have increased. Without the commute to and from the

followed in 2009), I became a mom’s taxi, ferrying to and from school, extra

office, without interruptions by colleagues and idle office passage chit chat (I

curriculars and parties. More recently, I have been enlisted into the circle of

do miss the office), I not only work longer and harder, but I take fewer rests

swimming moms sitting at endless swimming practices gossiping and time

and often lose track of time. I no longer work mornings only. My roles of attor-

keeping at galas. As part of my mornings-only routine, my laptop would be

ney and mother often blur, especially when I find myself so engrossed in an

put in its bag only to come out at the office the next morning, after my first

opinion on the right to refuse to perform work or the drafting of a mandatory

cup of coffee. A warning, I am dangerous without coffee.

vaccination policy that I am oblivious to the fact that neither the dogs nor the

On 27 March 2020, our lives changed forever. The rat race was replaced by governments globally requesting and even legislating Work from Home (WFH). My antique Oak
dining room table, dating back to the early
1900s, that has seen many generations of
our family celebrating Christmas lunch,
became my office desk. Instead of evening
dinner, roast lamb and Christmas pudding,
there are Post-Its, staples, paper clips, pencil
shavings, highlighters, Juta’s Pocket Statutes,
Grogan’s Law on Dismissal and Workplace
Law and lever arch files scattered all over,
with only a little of the Oak grain peeking
through.

A right to disconnect from work-related
devices becomes essential for an
employee’s mental health and
work/life balance. Boundaries should
be established for employees as to the
use of electronic communication and
devices after work, so as to avoid an
“always on” work culture that can lead
to anxiety, depression, burnout and
even FOMO (the fear of missing out).

Venter

On 27 March 2020, my laptop came out of
its laptop bag and has not gone back. It sits
proudly attached to an extension cord plugged
in where the warming tray is supposed to be. Like a convenience store at a

kids (including Dad) have been fed. The term for this phenomenon is “work

petrol station, my laptop is open 24/7; it is never shut down (do not tell IT).

creep” – when your office is within steps of your TV room and kitchen and

The only time my laptop gets some rest is when, after moving the laptop from

there is a temptation to quickly check one email or finish a quick opinion.

the dining room to my study (currently my daughter’s very messy Grade 6

“Technostress”, a term first coined by American psychologist Craig Brod in

online classroom) for a virtual arbitration or court hearing away from the bark-

1984, has been reported as a possible cause of mental conditions such as

ing dogs, whining kids, and the noisy Hadedas, I forget to recharge its battery

depression, anxiety and burnout in employees. The sub categories of Techno-

and the load shedding schedule gives Eskom the right to disconnect my elec-

Overload (work is demanding, working hours are prolonged and there are

tricity. For a few hours, thanks to Eskom, I have a temporary reprieve from the

high expectations with regard to response times), Techno-Invasion (bound-

blinking screen beckoning me to sit down and check my emails.

aries are blurred between work and personal lives, causing work/life conflicts

My 13h00 shut down, perfected over 17 years, took only a few weeks of
Lockdown to be quashed. If not sitting at a pool with my tenth cup of coffee

and impacting on recovery) and Techno-Workplace Surveillance (employees’
work performance is closely monitored, provoking a sense of distrust and
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lack of control) can all negatively impact on an employee’s wellbeing, causing

remote workers in an attempt to safeguard their periods of rest, leave and

mental fatigue and increased problems with sleep, memory, concentration

holiday. Argentina, in July 2020, introduced a right for remote workers to dis-

and learning.

connect from their ITC tools outside of working hours and during holidays.

As WFH and a constant connection to work becomes the norm for the
foreseeable future, and with Technostress being a possible cause of mental
illness, I ponder whether employees should, like Eskom, have the right to dis-

The law also protects remote workers who exercise the right to disconnect
from being penalised.
In 2020, the International Labour Organization published a Practical

connect, to have a few hours in the day to be uncontactable and inaccessible

Guide for Teleworking During the COVID-19 Pandemic and Beyond, to provide

to the employer. A lunch hour or tea break in the working world where digital

guidelines to employers as country after country issued Stay at Home Orders.

devices are not an employee’s workplace.

The Guide suggests that in order to improve the

A right to disconnect from work-related devices

work/life balance of teleworking employees,

becomes essential for an employee’s mental health and

employers should consider enabling and

work/life balance. Boundaries should be established for

empowering employees to effectively discon-

employees as to the use of electronic communication

nect from work at specified times reserved for

and devices after work, so as to avoid an “always

rest and personal life, without repercussions for

on” work culture that can lead to anxiety, depres-

their careers.

sion, burnout and even FOMO (the fear of miss-

On 1 April 2021, the Workplace Relations

ing out).

Commission’s Code of Practice on the Right

The right to disconnect essentially entails the

to Disconnect came into effect in Ireland.

right of an employee not to perform work outside of

Ireland is hoping to create a culture where

working hours (unless necessary), a right not to be

employees feel they can disconnect from work

penalised for refusing to attend to matters out-

and work-related devices by requiring employ-

side of working hours, and the associated

ers to develop Right to Disconnect policies.

duty to respect other people’s right to dis-

On 21 January 2021, the European Union’s

connect.

Parliament adopted a resolution stating as fol-

The right to disconnect or disengage from
work-related electronic communication is not a new concept, but has recently

lows:
“Whereas the right to disconnect is a fundamental right which is an insep-

become a hotly debated topic due to the WFH regulations of governments

arable part of the new working patterns in the new digital era; whereas that

across the world. In 2012, almost a decade before the COVID-19 pandemic,

right should be seen as an important social policy instrument at Union level

Volkswagen in Germany implemented a system where its server could not

to ensure protection of the rights of all workers; whereas the right to discon-

send emails to employees’ mobile phones between the hours of 18h00 to

nect is of particular importance to the most vulnerable workers and those

07h00 the next morning. Competitors like BMW and Daimler soon followed

with caring responsibilities.”

suit.

The EU Parliament has called on the member states and employers to

In 2017, the then French Minister of Labour, Myriam El Khomri, intro-

ensure that workers are informed of and able to exercise their right to discon-

duced the world’s first law on the right to disconnect. Employers were obligated

nect. Time will tell whether countries will heed this call. Some nations may leg-

to implement charters detailing the hours employees were expected not to

islate the right to disconnect as Chile has done, while others may rely on

be connected to their digital devices. Soon after, countries like Spain and

employers to self-regulate and implement the right to disconnect in their work-

Italy also introduced a right to disconnect.

places through policies, collective agreements and contracts of employment.

In March 2020, as COVID-19 spread across South America, Chile became
the first country outside of Europe to legislate a right to disconnect for

My working hours have not changed, and my flexible working arrangement
with afternoons watching my kids perfect their breaststroke and move up the
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levels in SA swimming has not been unilaterally withdrawn. I am largely to blame

emails and not to be online after hours will only be effective if employees

for the “work creep”, as I cannot resist the temptation to react to the persistent

learn the skill of disconnecting, the skill of shutting down and turning elec-

beeps, vibrations and flashing notifications on my mobile phone and laptop

tronic devices off at knock off time. I am personally trying to learn this skill.

when an email whooshes into my Inbox. Like Pavlov’s dog, I salivate when I hear

We all need to slow down, focus on a single task and do one thing at a time.

the familiar, sometimes pleasing, other times frustrating, sound as the email

We need to enjoy the process and the privilege of WFH, keeping our loved

drops in. The email must be opened immediately, responded to and deleted in

ones and communities safe from the enemy of COVID-19. We need to take

my endless pursuit of managing my Inbox, obeying IT’s instruction to me every

time out away from the temptation of the beeping and vibrating devices, the

morning at 1am to reduce my mailbox size and delete any items I do not need.

perpetual distraction that makes us interrupt what we are doing and experi-

(Does IT not know I need all the items in my Inbox; they are all important.)

ence a little and well-deserved JOMO (the joy of missing out) and find joy in

Employers undoubtedly have a role to play in promoting the well-being of

what we have, rather than what we don’t have.

employees who are WFH by developing and implementing policies on the
right to disconnect. However, granting employees a right not to respond to

Venter is a Partner of Shepstone & Wylie.

WORKING REMOTELY OR REMOTELY WORKING? POINTS TO PONDER FOR EMPLOYERS
TANYA MULLIGAN AND NEIL COETZER
More than a year into the COVID-19 pandemic, some employers are still grap-

Remote working has shown up shortcomings in our employment laws as

pling with the idea of remote working. For many employers, this new normal

well, particularly in relation to the definition of a ‘workplace’ and the legal

has afforded them the opportunity to reassess their business models, their

requirements and obligations which arise from it. The definition of a work-

working arrangements, and their overhead costs (including whether they

place has become much more fluid, as a trip to your local coffee shop, where

should ditch their large and expensive corporate offices in favour of more

millennials sip on cortados while working with their airpods, will confirm.

modest office space).

The regulatory headaches created for employers in these circumstances

For others, the ‘new normal’ is transient, and once the vaccines have
been administered, it will be back to the office grindstone. These employers
have battled to allow employees to work from home (or any other venue they

are real, requiring them to rethink their approaches to creating a safe working environment and disciplining employees for misconduct.
In respect of creating a safe working environment, employers have both a

choose). They complain that they cannot monitor their employees effectively,

common law and a statutory duty, in terms of the Occupational Health and

that teamwork and team dynamics are compromised, and that employees

Safety Act (85 of 1993), as amended (“OHSA”), to provide a safe and healthy

can start operating in silos with little attachment to the organisation.

working environment for their employees. In this regard, OHSA has defined a

The world of work has changed, however,
and those employers who refuse to adapt
will be left behind. Employers will, therefore, need to carefully and urgently consider how they approach tomorrow’s world
of work, because it is already here.

Mulligan

Coetzer
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workplace as “any premises or place where a person performs work in the

ducted via email, video conferencing and texting. With cyber-bullying becom-

course of his employment”.

ing more prevalent, employers must ensure that employees are aware that

Although employers are not obliged to guarantee the safety of their

harassment or discrimination, in all forms, is prohibited and will not be con-

employees, they must take reasonable steps to both identify and eliminate

doned. It seems that a certain amount of monitoring may be required, but

potential hazards to the health and safety of their employees. The new nor-

this has its drawbacks and may impact negatively on morale.

mal, with employees working from home (or a coffee shop), has, of course,

Employers’ frustrations are aggravated by the difficulties of properly man-

made this obligation increasingly burdensome and difficult to achieve, partic-

aging and disciplining unsupervised employees. This has proven to be a

ularly as employers are, to a large extent, unable to either monitor or regulate

daunting task and many employers have experienced both a breakdown in

what takes place away from the office.

communication and decreased levels of productivity as a direct result of

The extent of employers’ difficulties in this regard are far reaching and
affect not only occupational injuries and diseases that would normally be

employees working from home. There is, for instance, no way for an employer
to regulate or prohibit an employee from having a few drinks while working

covered by the provisions of the Compensation of Occupational Injuries and

from home, engaging in lewd or inappropriate behaviour during working

Diseases Act (130 of 1993) (COIDA), but may include potential claims relat-

hours or consuming illicit substances while working.

ing to vicarious liability, unfair discrimination, harassment and even domestic
violence under other statutes.
Employers are thus required not only to determine what an employee’s

In order to remedy this situation, employers should carefully consider and
amend their respective policies and procedures in order to cater for possible
‘remote’ misconduct. This could, of course, include stricter reporting struc-

personal living circumstances are, but must also prescribe and monitor com-

tures and more regular check-ins. Employers could consider requiring employ-

pliance with safety standards that must be observed by the employee at their

ees to undergo routine medical examinations. In each instance, employers

home. Employers cannot simply assume that because employees are work-

should evaluate the nature of their business and implement the necessary

ing in their home, they are freed from their obligations under the OHSA.

policies and procedures in order to prevent abuse by homebound employees.

The OHSA Amendment Bill, which was published on 14 May 2021, makes

Our view is that trust underpins every employment relationship and micro-

no mention of the issue of remote working. The definition of ‘workplace’, in

managing should be avoided. Trust must, however, be built and maintained.

particular, has not received any judicial attention from the drafters, despite

Not all employees are able to work without supervision and many may not

the complexities set out above. A golden opportunity has been missed to give

want to. The world of work has changed, however, and those employers who

further clarity on the circumstances in which an employer will be required to

refuse to adapt will be left behind. Employers will, therefore, need to carefully

ensure that the OHSA is complied with at an employee’s home (or any other

and urgently consider how they approach tomorrow’s world of work, because

place they may choose to work).

it is already here.

Preventing unfair discrimination and harassment at an employee’s home
is more challenging, particularly as most work-related interactions are con-

•

Mulligan and Coetzer are Partners with Cowan-Harper-Madikizela Attorneys.

THE WORLD OF WORK RE-IMAGINED
IMRAAN MAHOMED AND KELEBOGILE SELEMA
The theme song in Aladdin is a ballad sung by the characters Aladdin and

Soaring, tumbling, freewheeling

Jasmine about the new world they are about to discover while riding on

….

Aladdin’s magic carpet.

I can’t go back to where I used to be

But, when the world of work, like every other facet of our lives, has to be

A whole new world

reimagined because of a relentless pandemic that continues to ravage our

With new horizons to pursue

everyday lives, the words “show you the world, shining, shimmering, splen-

….

did” do not ring true.

There’s time to spare

Unlike Aladdin’s confidence when singing to Jasmine that “I can open

Let me share this whole new world with you”

your eyes, Take you wonder by wonder; Over, sideways and under, On a magic
carpet ride”, our “whole new world” is less romantic, safe and melodious.

The 2020 Future of Jobs Report, published by the World Economic Forum,

Frankly, it is scary. But, as Aladdin rightly predicted:

predicts that 85 million jobs will be displaced by automation by 2025. It also

‘Unbelievable sights

reports that in the same period, most employers will divide work roughly

Indescribable feeling

between humans and machines. The industrial revolution transformed
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economies based on agriculture and handicrafts into economies based on

COVID-era, UK employers need to consider flexible working hours. This con-

large-scale industry, mechanised manufacturing, and the factory system. The

sideration needs to include not only working from home, but also other non-

robot revolution is also expected to create 97 million new jobs. Emerging pro-

traditional working patterns, such as fixed hours, job-share or flexitime,

fessions, it is predicted, will reflect the need for roles in the data and AI econ-

term-time only, annualised or compressed hours. The TUC further argues

omy; engineering; cloud computing; and product development. We are in the

that businesses should base their assessment of employees on the quality

throes of a new revolution, hastened by the COVID-19 outbreak.

of work done, and not necessarily where the work is done. Employers

But, is the South African economy ready? We do not believe so, for a variety of reasons.

should not be permitted to discriminate against employees who choose to
work from home. Interestingly, the UK’s Office for National Statistics Data

Globally, the majority of workforces have endured multiple government

(from 2011 to 2020) shows that choosing to work from home can negatively

lockdowns. The result of these lockdowns was remote forms of working that

affect both an employee’s earning capacity and promotion opportunities.

continue; large scale retrenchments and widespread furloughs. Some indus-

Labour correctly concluded that a one-size-fits all approach to what the

tries, like aviation and hospitality, ground to a halt.

future of work should be is unlikely to succeed, so employers, trade unions

The 2020 Future of Jobs Report, published by the World Economic Forum, predicts that 85 million jobs will be displaced
by automation by 2025. It also reports
that in the same period, most employers
will divide work roughly between humans
and machines.

Mahomed

Has the pandemic normalised remote working? Before 2020, it was

Selema

and the government need to work together. While the UK has not adopted a

unusual to work from home, but in just one year, companies came to realise

change in working regime, it is already grappling with the some of the

that working from home worked. Do employees have go back to the office

thorny questions that arise.

again, and if so, when and how often? What is the impact of a hybrid way of

Iceland is an intriguing case study. Trials of a four-day week were conducted

work on the way we communicate, connect and create? If offices become vir-

between 2015 and 2019, long before the outbreak of COVID-19, as a trial-run

tual, what do we make of our social interactions? Importantly, what happens

to determine the future of work. The study comprised two large-scale trials of

to people who cannot work from home, or whose jobs depend on physical

a reduced working week with no reduction in pay. Researchers found that pro-

presence? And if the future is digital, how do we ensure that as few people

ductivity and service provision remained the same or improved across the

as possible get left behind? According to Prodoscore, people were 47% more

selected trial workplaces, whilst the wellbeing of workers increased dramati-

productive working from home than they were working in an office.

cally – there was less stress and burnout, and better health and work-life bal-

Many first world countries have made wide scale progress in their vaccination programmes and are already considering these questions for a “postCOVID-era”. In these countries, employers and employees are now having to
re-evaluate the world of work as we know it.
Organised labour in the United Kingdom has been calling for an expan-

ance. Fast-forward to 2021 – 86% of Iceland’s workplaces have shorter working hours or are gaining the right to shorten their hours.
On our shores, it is now well known that there has been a marked uptick
in working professionals “semigrating” from cities to smaller coastal and
inland towns since 2020 as a result of remote working. PwC recently con-

sion of flexible working hours, regardless of whether workers can do their

ducted an interesting survey which concluded that the pandemic has

jobs from home. Labour argued that working from home should not be

changed work expectations in South Africa, as more employees want to work

forced onto workers in a way that only benefits employers. UK Trade Union,

from home, even if they are able to return to the office. This is consistent

the Trade Union Congress (TUC), endorsed the position that in the post-

with international trends. According to the study, over a third of South African
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workers say that in the future, their ideal work environment would be a mix of

Between 2009 and 2018, South Africa had 11 different ministers responsible

face-to-face and remote working. A quarter favoured mostly virtual working

for telecommunications. Again, we have been let down by politicians.

with some face-to face interaction, and 27% opted for a wholly virtual place

The 2018 International Telecommunication Union’s Information Society

where employees can contribute from any location. An article by the

Index, which measures countries’ evolution towards becoming information

University of Stellenbosch Business School, ‘Remote Work and Employee

societies, placed South Africa 104th out of 144 countries, in terms of

Engagement in COVID-19’, provides that in future, a combination of office

access to fixed broadband, down from 77th in 2002. Will the responsibility

and home-based work could be the best route to greater employee engage-

for adequate internet and data usage costs lie with the employee, or will

ment, productivity and performance, benefiting both the individual and the

employers end up having to bear expenses for employees? What about

company. It recommends that employers consider blended and flexible work-

the obligations to maintain employer confidentiality and compliance with

ing arrangements, enabling employees to work from home or remotely for

recently introduced data privacy laws. Adding insult to injury is access to a

two to three days a week.

reliable power supply. The frequent power cuts, as a result of load shed-

However, the calls for the adoption of a remote workforce in South Africa,

ding, complicates the efforts of South Africans to work online. We have no

with all its advantages, is hindered by various factors. The pandemic has

idea when, if ever, the grid will become more stable. The only guarantee

increased the inequality gap that already exists. The civil unrest witnessed in July

from government is rising costs and a call to use electricity sparingly. The

2021 laid bare this reality and highlighted the lack of government control over

effects of lockdowns, uncertainty in job security and work from home

the populace. An article written by Tshabalira Lebakeng and published in the

regimes coupled with family responsibilities have also increased mental

Daily Maverick in July 2021, “God left South Africa long ago”, should, as the Daily

health issues and, as Adam Grant for the New York Times called it in a

Maverick says, be prescribed reading. Lebakeng tells his personal account in

piece published in early 2021: “There’s a Name for the Blah You’re

Soweto, of the average South African who lives hand-to-mouth, never quite

Feeling: It’s Called Languishing”. The effects of a lack of motivation and

knowing where the next meal will come from. As the unions often remark, these

focus (a sense of stagnation and emptiness, not burnout or depression) in

are the people who rank below “the working poor”. A South African paradox.

not having professional, collegial and broader social interaction when

Informal and casual workers depend on limited or erratic income, receive no

locked away at home are a real issue – it’s called languishing! The full

social protection from government and continue to be adversely affected by the

effects of the negative mental health consequences of the pandemic on

lockdown measures. Social security in the world of work (and note that I did not

employees are yet to be seen.
Despite the unique challenges that the South African workforce faces

say “in employment”) needs to be re-imagined and the net widened. But, this
requires a large tax base – in a country with an ever declining fiscus. Added to

(these are extraneous to the employment relationship), what is certain

this dilemma is the general lack of trust between employers and organised

from an international analysis is that remote working is here to stay. What

labour; let alone disorganised labour – a phenomenon that has grown in the

proactive employers need to do is find ways to help their employees

workplace over a number of years, with the fragmentation of organised labour

adapt, and leave as few people behind as possible. What we know for

and general political instability. All of these factors impact on the workplace.

sure is that, globally, the labour market was disrupted during 2020, and

Adopting a digital workplace is not a reality for a large segment of the pop-

the post-pandemic economy is going to be vastly different from the one

ulation. Another significant challenge in adopting a permanent ‘Work from

we knew in 2019. It is certain is that the new world of work is going to

Home’ regime is the lack of a stable and affordable internet connection

place a much greater emphasis on education. The lack of a proper educa-

across the country. South Africa lags behind other countries such as, for

tional base for the vast majority of blue-collar workers in South Africa

instance, Rwanda which uses satellites to bring internet connection closer to

means that transitioning these workers to a digital economy is going to be

her people. The 2013 National Broadband Policy, known as “South Africa

close to impossible. This means that there is an urgency for businesses

Connect”, is seen as a competent guide for South Africa’s digital development.

and government to take steps to support additional practical training and

The World Bank’s Broadband Commission for Digital Development remarked

education systems for workers. The irony is that we have had Sector

that: “South Africa Connect provides an excellent example of a policy which

Education Training Authorities in existence for almost two decades. How

focuses on both supply-side and demand-side considerations”. But a number

effective have they been? The reports of the Auditor General speak for

of factors have got in the way of digital transformation. We all know that one

themselves, and reading these will have you understand why “God left

was lack of continuity in the political leadership of the national ICT portfolio.

South Africa long ago”. Globally, a number of major brands now provide

POPIA, VACCINATIONS,
AND EMPLOYMENT
Advert

cliffedekkerhofmeyr.com
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work-from-home opportunities for their staff. These include Shopify,

defined world of work. To end where we started, despite their adversities,

Twitter, Microsoft, Amazon and Facebook. Deloitte has also announced

Aladdin and Jasmine were correct; it’s definitely:

that its staff need not return to the office.

“A whole new world (a whole new world)

Whilst the future is unpredictable, it is certain – innovation, flexibility and

That’s where we’ll be (that’s where we’ll be)

‘thinking out the box’ are part of the future of the workplace, and so is a col-

A thrilling chase (a wondrous place)

laborative work environment. Employers will need to be creative, open-minded

For you and me.” •

and involve employees in considering and making decisions on how to create
and develop an environment where employees can thrive in a post-pandemic

Mahomed is a Director, Employment Law,

economy.

and Selema a Candidate Attorney with

It is clear is that only the strong and flexible will successfully survive the
ravages of the COVID-19 pandemic. They are likely to be victors in the newly

Cliffe Dekker Hofmeyr Incorporating Kieti
Law LLP (Kenya)

TAX DEDUCTIONS FOR HOMEWORKING
GRAEME PALMER
During the COVID-19 pandemic, it has become common for
employees to work from home. Apart from the health benefits, there are other reasons for the increase in popularity of
homeworking, such as more flexibility for employees, less
commuting, increasing productivity, and a cost saving for
the employer by reducing workspace. Persons working from
home may want to claim a deduction for certain expenditure they incurred in their home office.
When determining which expenses relating to a home
office can be deducted, consideration must be given to the
positive and negative tests in the Income Tax Act (58 of
1962). The positive tests set out in sections 11(a), (d)
and (e) deal with deductions that are allowed when deter-

Apart from the health benefits, there are other reasons
for the increase in popularity
of homeworking, such as
more flexibility for employees, less commuting,
increasing productivity, and a
cost saving for the employer
by reducing workspace.

mining taxable income. In contrast, the negative tests in

Palmer

sections 23(b) and (m) deal with deductions which are not
allowed. To deduct home office expenses, the taxpayer will
need to show that the requirements in s11 have been met
and that the prohibitions in s23(b) and (m) do not apply. The onus of proving

used for an office will not be considered to be occupied for the purpose of trade

that an expense is deductible will be on the taxpayer.

unless it is specifically equipped to carry out the trade. In other words, the home

Generally, the requirements of the positive test in s11 for normal office

office must contain all the equipment that the taxpayer would usually require to

expenditure would be met. Deductions available to an employee are, however,

conduct the trade. If, for example, the taxpayer was a mechanic who repaired

limited by s23(m). This provision provides that when an employee deducts home

motor vehicles, he must have at home all the tools and equipment needed to

office expenses for a “dwelling house or domestic premises”, the employee may

conduct such repairs. If the taxpayer was an office worker, he would be expected

only claim the rent, cost of repairs, or expenses in connection with such premises

to have a desk, chair, computer, telephone, and other equipment needed to per-

under sections 11(a) and (d) and the wear and tear allowance under section

form office work.

11(e).
It is not enough for a taxpayer to prove that they meet the requirements in

The home office must regularly and exclusively be used for purposes of the
taxpayer’s trade. If a taxpayer only uses his home office occasionally, such as

s11 and that they are not excluded by the prohibitions in s23(m). It is essential

once a week or only on weekends, it is unlikely that it could be justified as regular

that they must also show that the restrictions in s23(b) will not apply to them.

use and, therefore, would not qualify for a deduction of expenses. In the South

Section 23(b) requires that the part of the home used must be occupied for

African Revenue Service (“SARS”) draft Interpretation Note 28, it states that:

the purpose of trade. A trade is defined in the Act as including employment and,

“Regarding the requirement of exclusivity, this provision contemplates that the

therefore, employees may qualify for the deduction. The part of the home that is

part used for trade may not be used for any purpose other than the taxpayer’s trade.
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A deduction is not permitted where the taxpayer conducts any
activities of a private nature in the part used for trade”.

under a contractual obligation to maintain a home study. The
court held that it was sufficient to show that, to fulfil his

It is for this reason that SARS submits that a taxpayer

obligations under his con-

may have difficulty in discharging his burden of proof if

tract, it was necessary

the home office is not contained in a separate room

for him to maintain the

in the house. Silke on South African Income Tax

study and incur the

has a different perspective; it says that it is

expenses. All that had to

“doubtful whether the word ‘exclusively’ can

be shown was that the

enjoy any real meaning in the context of

expenditure was bona

premises acknowledged to be domestic”.

fide incurred for the more

Silke is also critical of the fact that the

efficient fulfillment of his

qualifying part of the home must

obligations under his

be used both ‘exclusively’ and

contract. Although he

‘regularly’, as the fiscus does not

did not use the study

usually trouble itself with a tax-

exclusively for his work (as

payer’s level of efficiency or

it was also used for his Doctorate), his claim

application.

was allowed by the court.

Employees working from home must per-

When determining the deduction that may be claimed by the

form their duties mainly in the part of their home occupied for purposes

taxpayer, both the apportionment ratio and the expenditure that is subject to

of trade. This will require an objective factual enquiry to determine whether the

apportionment must be determined. Apportionment is based on the exact floor

employee performed more than 50% of the employment duties in the part of the

area of the entire premises, compared with that part attributable to a home

home occupied for trade. This provision will effectively exclude many salaried

office. SARS will not accept an estimate. Permitted expenditure may include

employees from claiming a deduction for the part of their home used for work.

rent, repairs, and expenses in connection with the home office. Any deduction

The SARS Interpretation Note gives the example of a law researcher who works

claimed for repairs must relate to the home office and cannot be claimed for

from his home office on Mondays, Wednesdays and Fridays, which translates

any other part of the premises. Expenses in connection with the premises may

into 150 days at the home office and 100 days at the employer’s premises. This

include interest on the mortgage bond, rates, levies, electricity, and cleaning

equates to 60% (i.e., 150/250 x 100) of his time and, therefore, exceeds the

costs. Expenditure on telephone, stationery, furniture and computer costs are

50% requirement.

not costs in connection with the premises. These costs are, therefore, not per-

Judicial interpretation of s23(b) is scarce, with very few reported cases. The
case most often referred to is Kommissaris Van Binnelandse Inkomste v Van

mitted under s23(b), but may qualify as a deduction under s11.
When claiming a deduction for expenses in connection with a premises, tax-

Der Walt 1986 (4) SA 303 (T), where the taxpayer was a university lecturer who

payers must be mindful that it will affect their primary residence capital gain tax

claimed a deduction of expenses in respect of his home study. This case is 35

(CGT) exclusion. The first R2 million of a capital gain on the disposal of a primary

years’ old, and because of the subsequent changes to the Act and the introduc-

residence is usually disregarded when calculating CGT. If the taxpayer has used

tion of s23(m), its relevance has become diluted. The Commissioner argued that

the primary residence for carrying on a trade, the R2 million exclusion will be

the taxpayer failed to show that his home study was used exclusively for the pur-

apportioned for the non-residential use and will not apply to that part of the

poses of trade, because he admitted to using the study while preparing for his

home used for purposes of trade.

Doctorate. To discharge his onus of proving that his expenditure was incurred in
the production of income, the lecturer was not required to show that he was

•

Palmer is a Partner with Garlicke and Bousfield.

http://www.inceconnect.co.za/publication/DealMakers
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MENTAL HEALTH MATTERS IN THE WORKPLACE
NAA’ILAH ABADER AND CLAIRE NOLAN
Mental health matters should matter in the workplace. The current global

The legal position in South Africa

COVID-19 pandemic has required many employers to confront this issue

Two important statutes dealing with the issue are the Employment Equity

with growing urgency. Isolation, social distancing and continued lock-

Act, 1998 (EEA), and the Labour Relations Act, 1995 (LRA).

downs have led to a rise in mental health issues that impact on the work-

The EEA provides that no person may unfairly discriminate, directly or

place, with the potential impact being felt by employers who have a posi-

indirectly, against an employee, in any employment policy or practice, on

tive duty to accommodate and assist employees in this context.

one or more listed grounds, including disability. Mental impairments

COVID-19 and mental health

The Code of Good Practice on Employment of Persons with Disabilities,

As governments across the world impose restrictions that inter alia require

published in terms of the EEA, provides that a person is considered as

employees to stay at home, there has been an increase in several psychi-

having a disability if they have a long-term or recurring physical or mental

and/or other mental health issues fall within the definition of “disability”.

atric symptoms and illnesses caused by the continued isolation and signifi-

impairment that substantially limits their prospects of entry into, or

cantly decreased lack of social interaction with others. In a January 2021

advancement in, employment. Mental impairment is defined as a clinically

The report revealed that there has been
much research on mental health issues during the pandemic. It further indicated that
many people with pre-existing mental, neurological and substance use disorders are
experiencing exacerbated symptoms due to
stressors at a time when access to care is
disrupted.
Abader

Nolan

World Health Organisation (WHO) report, the Director General noted that

recognised condition or illness that affects a person’s thought process,

social restrictions related to the COVID-19 pandemic are likely to lead to an

judgement or emotions.

increased use of alcohol and other substances, as well as an increase in
online gaming and gambling. In some jurisdictions, increases in alcohol con-

The prohibition on discrimination found in the EEA is widely stated. The
LRA prohibition focuses specifically on dismissals. It provides that the dis-

sumption during the pandemic have been associated with increased

missal of an employee is automatically unfair if the reason for the dis-

domestic violence. South Africa, in particular, has experienced a rise in

missal is an employee’s disability. In a number of decisions, the Labour

domestic violence and gender-based violence during the nation’s lockdown.

Appeal Court (LAC) accepted that mental health conditions, such as

The report revealed that there has been much research on mental
health issues during the pandemic. It further indicated that many people
with pre-existing mental, neurological and substance use disorders are

depression, fall within the concept of disability, the most recent of these
being Jansen v Legal Aid South Africa.
Schedule 8 of the LRA, the Code of Good Practice: Dismissal provides

experiencing exacerbated symptoms due to stressors at a time when

that incapacity either caused by ill health or injury may be temporary or

access to care is disrupted. Importantly, people with pre-existing diag-

permanent. If an employee is temporarily unable to work, the employer

noses of mental, neurological and substance use disorders have

should investigate the extent of the incapacity. If an employee is likely to be

increased risks of COVID-19 infection and mortality.

absent for an unreasonably long period of time in the circumstances, the

SEPTEMBER 2021
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employer should investigate all possible alternatives short of dismissal. In

the Labour Appeal Court. The LAC defined depression as a form of mental

cases of permanent incapacity, the employer should ascertain the possibil-

illness and held that even where this condition is not considered to be a

ity of securing alternative employment, or adapting the duties or work cir-

form of disability, the discrimination suffered by the applicant was

cumstances of the employee to accommodate the employee’s disability.

unquestionably as a result of his “mental health problem”. The conduct of

Both the Code and Schedule 8 place a duty on the employer to rea-

the company had clearly constituted an egregious attack on the dignity of

sonably accommodate an employee who suffers from some sort of men-

the employee and, accordingly, fell within the automatically unfair dis-

tal impairment. The Code provides that: “Reasonable accommodation

missal grounds set out in the LRA.

refers to necessary and appropriate modification and adjustments not

These cases demonstrate the importance of employers treating issues

imposing a disproportionate or undue burden on employers to ensure

of mental illness with great caution and taking the steps necessary to rea-

persons with disabilities and other protected categories enjoy human

sonably accommodate employees suffering from mental illness. This is

rights and fundamental freedoms like all other employees.” A reason-

especially the case in a time when COVID-19 and its consequences are

able accommodation, in the context of employment law, entails offering

evident. Our courts will not tolerate and accept carelessness by employers

and implementing assistance or changes to a position or workplace.

when it comes to understanding, accommodating and investigating an

These changes will enable an employee to do his or her job, despite

employee’s mental health. Reasonable steps need to be taken by the

having a disability or any ground which can hinder the employee’s

employer. In each case, these steps and their reasonableness will have to

progress in the workplace.

be determined on their own merits.

In the Jansen decision, the employee concerned was dismissed for

Whilst it is inevitable that similar mental health cases will make their

misconduct. However, the employee alleged that he had been dismissed

way to the Commission for Conciliation, Mediation and Arbitration (CCMA)

because of his mental illness which manifested itself in the alleged acts

and the Labour Court, it is already evident that the approach by these

of misconduct. He argued that his dismissal was, therefore, automatically

forums in relation to COVID-19 and the workplace cases is that of fairness

unfair in terms of the LRA and also amounted to unfair discrimination in

and equity.

terms of the EEA. The employee had been diagnosed with reactive
depression, a mental condition that was triggered by stress in the work-

Guidance for employers

place. The employer had been aware that the employee was suffering

Employers should take cognisance of the importance of mental health

from the illness. The LAC indicated the following in relation to depression

matters in the workplace, particularly in light of COVID-19, and where pos-

and the workplace:

sible, implement the following:

“The stresses and pressures of modern day life being what they are,
depression is common in the workplace. Employers from time to time will

• Create a workplace environment that promotes the reality and acceptance of mental illness and breaks the stigma attached to mental

need to manage the impact of depression on an individual employee’s

health. This is especially important where the world is becoming small-

performance. The approach to be followed will depend on the circum-

er and employees, especially skilled ones, have more work opportuni-

stances.”

ties due to the increase in remote working. Mental health considera-

Although the LAC found that it was clear that the employee suffered
from depression, he failed to prove that the acts of misconduct engaged
in were caused either directly by his depression or that he was dismissed
as a direct result of his depression. Accordingly, the LAC found that the
most proximate cause of Jansen’s dismissal was his misconduct and not
his depression. Although this case shows that employees cannot rely on
depression to escape the consequences of their actions that constitute
misconduct, the LAC emphasised that employers have a duty to deal with
depression sympathetically and to consider sanctions which reflect that
approach.
A similar approach was adopted by the LAC in New Way Motors &
Diesel Engineering (Pty) Ltd v Marsland. In this case, when the applicant
came back to work after having endured a mental meltdown, the company
treated him distinctively to such an extent that he ultimately surrendered
and moved toward the Labour Court on the premise that he was helpfully
rejected, and that his expulsion was consequently uncalled for in light of

tions and how employers address these issues may become important
to employees when deciding on an employment opportunity.

• Provide education to management and human resources on how to
understand, manage, support and assist mentally ill employees.

• Keep abreast of research and ensure open workplace discussions
regarding the drivers of poor wellbeing.

• Consider on a case-by-case basis, after a proper investigation, the

impact of an employee’s mental health on their abilities to perform
their functions.

• Promote assistance programmes to employees. These should include
mental health interventions that can be delivered remotely.

• Refer mentally ill employees to mental health care practitioners or programmes.

• Ensure that mental health matters are treated with the utmost confidentiality and sensitivity. •

the fact that he had been oppressed in view of his condition. The court

Abader is a Senior Associate and Nolan an Associate, Employment

found in his favour. The employer appealed and the matter ended up in

Department, ENSafrica.
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RESTRAINTS OF TRADE IN LIGHT OF
RECENT JUDGMENTS
MARC HUMPHRIES
There is a common assumption among employees (and many employers)

namely that public interest requires that parties should comply with their

that restraint of trade covenants are invalid and unenforceable, especially in

contractual obligations (i.e. pacta sunt servanda) as opposed to the consider-

light of the right for South African citizens to choose their trade, occupation

ation that all persons should, in the interests of society, be freely entitled to

or profession freely, as enshrined in the Constitution of the Republic of South

engage in economic activity and to pursue a livelihood. It is important to note

Africa, 1996. But this assumption is incorrect, as the Appellate Division (now

that the maxim, pacta sunt servanda, has its roots in constitutional principle,

the Supreme Court of Appeal) held, in the landmark case of Magna Alloys

especially as the court in Reddy v Siemens Telecommunications (Pty) Ltd

and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) that covenants in

2007 (2) SA 406 (SCA) held that “contractual autonomy is part of the free-

restraint of trade are valid and enforceable.

dom informing the constitutional value of dignity”.

Unlike the approach adopted by English courts, the court in Magna Alloys

These public policy considerations have recently been considered and

held that restraints of trade are not prima facie unenforceable or invalid and

applied by the high court and the labour court in respect of the enforcement

that every restraint of trade agreement signed by an employee is assumed to

of restraints of trade during the current COVID-19 pandemic.

be lawful and enforceable. The onus lies on the employee, if he or she wishes

In the judgment of Oomph Out of Home Media (Pty) Limited v Brien and

to be released from the restraint, to show that the
restraint is unreasonable and contrary to public policy.
Covenants in restraint of trade were again examined in
light of the Constitution, and it was held that the
Constitution did not intend to alter the law laid down in
Magna Alloys and similar cases.
The test to determine the reasonableness of a
restraint of trade agreement was set out in Basson v
Chilwan and Others 1993 (2) SA 742 (A), and requires
that the following must be assessed:
1. Is there an interest of the one party, which is deserving of protection at the termination of the agreement?
2. Is that interest being prejudiced by the other party?
3. If so, does the interest weigh up qualitatively and
quantitatively against the interest of the latter party,

It is, however, important to note
that each restraint of trade matter will need to be determined
on its own facts, on a case by
case basis. The general principle remains that a restraint of
trade will only be enforceable if
the restraint is reasonable, having regard to the test prescribed
by Basson v Chilwan, and is not
contrary to public policy.

Humphries

that the latter should not be economically inactive
and unproductive?
4. Is there another facet of public policy having nothing
to do with the relationship between the parties, but which requires that

another [2021] JOL 49492 (GJ), the high court essentially held that it would

the restraint should either be maintained or rejected?

be unreasonable and contrary to public policy to uphold a restraint of trade
during the COVID-19 pandemic, despite having found that the first respon-

Other factors that are considered by courts in determining the reason-

dent possessed and exploited the applicant’s confidential client information

ableness of a restraint include, inter alia, (i) the length of time for which the

in contravention of a restraint of trade. In considering whether the restraint

restraint operates, (ii) the geographical area to which the restraint applies,

of trade was reasonable, the court placed emphasis on the prevailing situa-

(iii) whether a restraint payment was paid to the employee, (iv) whether the

tion at the time of the enforcement of the restraint and, in this regard, it held

employee still has the ability to earn a living, and (v) the proprietary interest

that it could not overlook the “unexpected invasion” of the COVID-19 pan-

or capital asset that the employer seeks to protect.

demic in South Africa and globally, and that the enforcement of the restraint,

However, in determining the reasonableness of a restraint, a court must
ultimately weigh up two principle, but conflicting, public policy considerations,

in light thereof, “is plainly unreasonable and contrary to public policy and
constitutional values”. It is important to note that the high court, in making
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19

EMPLOYMENT LAW FEATURE

its determination, did not consider the principle of pacta sunt servanda, nor

must yield to the bare assertion that alternative employment would be diffi-

did it consider whether the partial enforcement of the restraint through the

cult to secure, whatever the cause.” Moreover, the labour court held that the

use of the doctrine of restriction would have been appropriate in the circum-

fourth stage of the enquiry established in Basson v Chilwan does not entitle a

stances, in order to protect the applicant from unlawful competition, like the

court to make assumptions about the state of the labour market as a basis

exploitation of its confidential client information by the first respondent.

to reject a restraint undertaking.

The approach adopted in Oomph Out of Home Media was similarly fol-

Similarly, the Labour Court in Bulldog Abrasives Southern Africa (Pty) Ltd v

lowed by the Labour Court (Durban) in the case of Bearings International, a

Dan Llewellyn Davie and another (J123/2021) (20 May 2021) considered the

division of Hudaco Trading (Pty) Ltd v Trevor Veeradu (D280/2021) (30 June

approach adopted in Oomph Out of Home Media and held that the decision

2021) which, inter alia, held that from “March 2020 till the next foreseeable

was “clearly wrong”. More importantly, the court held that “to suggest that

future the economic world has been hard hit by the advent of Covid-19. Very

enforcing a restraint in a COVID-19 situation is contrary to public policy is to

many employees have since lost their jobs and in this country, as with many

stretch the meaning of public policy beyond what it is supposed to be. As con-

others, unemployment has risen to uncontrollable levels, leaving families

sistently held, public policy requires that parties to a contract freely entered

destitute. Finding a job at this time is notoriously difficult. In the circum-

into be bound by such a contract. It cannot be said that during the pandemic

stances, the restraint should be rejected.” Again, the Labour Court did not

employment opportunities are completely closed out. […] What Rabie CJ was

consider the principle of pacta sunt servanda or whether the partial enforce-

referring to was not instances like the current pandemic, but he was linking

ment of the restraint would be appropriate, despite the Labour Court having

the prevailing circumstances to the boni mores of the society. I do not believe

found that the respondent possessed the applicant’s trade secrets.

that the boni mores of the society will accommodate a complete shift from the

Having regard to these decisions, it appeared that employers would have
significant difficulty in enforcing restraints of trade during the COVID-19 pan-

maxim pacta sunt servanda because of the current pandemic.”
Unfortunately, and having regard to the principle of stare decisis, none of

demic. Naturally, this was particularly concerning for employers seeking to

the aforegoing conflicting judgments have conclusively settled the issue of

protect their proprietary interests, especially as it appears that there is no

whether restraints of trade are enforceable during the COVID-19 pandemic.

end in sight for the pandemic.

Notwithstanding the aforegoing, the approach adopted by the Labour Court

However, in two recent cases, the Labour Court (Johannesburg) has

in Bulldog Abrasives Southern Africa and Prima Interactive is, in my view, the

rejected the public policy approach adopted in Oomph Out of Home Media

correct approach that should be adopted in determining whether a restraint

where employers have sought to enforce restraints of trade, despite the

of trade is reasonable and enforceable in light of public policy considera-

employees in both instances attempting to rely on the decision of Oomph Out

tions, particularly as employers should not be prevented by public policy from

of Home Media to argue that their restraints of trade should not be enforced

enforcing a restraint of trade covenant where an employee has unlawfully

during the COVID-19 pandemic.

breached his or her contractual undertakings. Hopefully this issue will be

In Prima Interactive (Pty) Ltd v Lemon and others (J246/2021) (30 April

swiftly and decisively determined by the Supreme Court of Appeal, or the

2021), the Labour Court expressly rejected the approach adopted in Oomph

Labour Appeal Court, in order to provide much needed certainty in the cir-

Out of Home Media and held that “[w]hat this approach ignores is that the

cumstances.

Coronavirus is no respecter of persons, and that employers and employees

It is, however, important to note that each restraint of trade matter will

are equally vulnerable in the face of the pandemic. While it is no doubt true

need to be determined on its own facts, on a case by case basis. The general

that many employees have borne the brunt of the economic devastation that

principle remains that a restraint of trade will only be enforceable if the

the pandemic has visited on our society and the economy in particular, busi-

restraint is reasonable, having regard to the test prescribed by Basson v

nesses have not been unaffected. Restraint undertakings are sought and

Chilwan, and is not contrary to public policy.

enforced to protect legitimate proprietary interests of an undertaking. There
is no reason, once those undertakings have been judged legitimate, that they

•

Humphries is a Director: Legal, RSM South Africa.
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RESTRAINTS REMAIN VALID DURING
THE PANDEMIC
NOMBULELO MYENI
On 20 May 2021, in the case of Bulldog Abrasives Southern Africa (Pty) Ltd v

ZAR120 000 he had offered a customer. On 28 January 2021, Davie

Davie and Another (J123/21) [2021] ZALCJHB 58, the Labour Court found that

referred an unfair dismissal dispute to the Commission for Conciliation,

while the COVID-19 pandemic has had severe and, in some cases, irreversible

Mediation and Arbitration (CCMA). A settlement agreement was concluded to

effects on the economy of the country, employees cannot opportunistically use

resolve the dispute.

it as a reason to breach restraint of trade agreements. The pandemic is not a
vis major that renders contractual performance objectively impossible.
There is always a risk that a former employee may use confidential information they obtained during their employment to curry favour with new
employers or to advance their personal business ventures. A restraint of

On 14 January 2021, Davie accepted employment as Abrasive Division
New Business Development Manager with Wadeville Paint (Pty) Ltd, a prescribed customer of Bulldog Abrasives, placing him in breach of his restraint
of trade agreement.
When advised of the breach, Davie refused to provide Bulldog Abrasives

trade agreement between an employer and employee is established with the

with an undertaking that he would comply with the restraint of trade agree-

intention to protect the employer’s proprietary interests.

ment. Accordingly, on 5 February 2021, Bulldog Abrasives delivered an

Restraint of trade agreements are recognised in South Africa as being prima
facie valid and enforceable. The onus to prove that a restraint agreement is

urgent application to the Labour Court to interdict Davie from continuing his
employment with a prescribed customer. Davie opposed the application.

invalid or unenforceable lies with the employee (Magna Alloys and Research (SA)
(Pty) Ltd v Ellis 1984 (4) SA 874 (A)). Employers seeking to enforce the agree-

The judgment

ment are only required to invoke the restraint and prove a breach of its terms.

It is trite that public policy requires that agreements, freely entered into,

The reasonableness of a restraint agreement is determined by whether

should be honoured. At the same time, public policy dictates that an individual

the restraint unreasonably restricts an employee’s freedom of trade or work,

should be free to take part in economic activities to earn a living. This is a

considering factors such as:

right enshrined in s22 of the Constitution, which provides everyone the right

•

to choose a trade, occupation, or profession freely.

Is there a proprietary interest worthy of protection after termination of
employment?

Davie relied on the decision of Oomph Out of Home Media (Pty) v Brien

• Is that interest being threatened by the employee?
• Does such interest weigh qualitatively and quantitatively against the

interest of the employee not to be economically active and unproductive?

and Another [2021] JOL 49492 (GJ), where the high court concluded that in
such circumstances, the invasion of COVID-19 should be considered. The
court found that although the pandemic does not create a bar to the enforce-

• Is there an aspect of public policy, having nothing to do with the relationship between the
employer and employee, that requires the
restraint to be maintained or rejected?

The question raised by the Bulldog Abrasives
case: Is the pandemic an aspect of public
policy that requires restraints to be rejected?
The facts
Davie (the first respondent) was employed by Bulldog
Abrasives (the applicant) as a salesperson. At the
time of his dismissal, he was the National Industrial
Sales Manager. Davie had signed a restraint of trade
agreement with Bulldog Abrasives, restraining him
from taking up employment with a competitor and/or
prescribed customer of Bulldog Abrasives.
Davie was dismissed on 22 December 2020 following a disciplinary inquiry regarding a discount of

There is always a risk that a former
employee may use confidential
information they obtained during
their employment to curry favour
with new employers or to advance
their personal business ventures. A
restraint of trade agreement
between an employer and employee is established with the intention
to protect the employer’s proprietary interests.

Myeni
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ment of restraints of trade, its impact on a particular industry must be taken
into consideration when assessing whether a restraint is reasonable, together
with the availability of work and all other relevant factors.
The labour court rejected the findings of the high court and held that
direction should be taken from the case of Prima Interactive (Pty) Ltd v Lemon
and Others (J246-2021), delivered on 30 April 2021, where the Labour Court
has already held that:
“The coronavirus is no respecter of persons, and that employers and
employees are equally vulnerable in the face of the pandemic. While it is
no doubt true that the pandemic has visited on our society and the economy in particular, businesses have not been unaffected. Restraints are
sought to protect legitimate proprietary interests of an undertaking. There
is no reason, once those undertakings have been judged legitimate, that
they must yield to the bare assertion that alternative employment would
be difficult to secure, whatever the cause.”
Further, the labour court emphasised that the inquiry into whether the
restraint was against public policy did not empower the court to make assumptions about the state of the labour market and introduced factors, drawn out of
context and in isolation, as a basis to reject a restraint undertaking. Where the
court does not have tangible statistics, it cannot conclude that employment
opportunities are completely closed out during the pandemic. Doing so would
be stretching the meaning of public policy beyond what it is supposed to be.
Davie’s argument that there were no employment opportunities during
the pandemic was found particularly unsustainable as he had, in fact, managed to obtain employment with Wadeville Paints, despite the economic conditions imposed by the pandemic.
The Labour Court held that Davie signed a restraint of trade and confidentiality agreement. No case was made to convince the court that this agreement
was entered into under duress or that the agreement had been cancelled due
to a breach by Bulldog Abrasives. The court concluded that Davies had not discharged the onus to prove that the restraint agreement was unreasonable and
contrary to public interest. Davie was found in breach of the agreement. He
was interdicted, restrained and ordered to pay the costs of the application.
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• The court found that the interests of Veeradu outweighed the interests of
Bearing International, and further, that the restraint was unreasonable
and consequently unenforceable.

• In considering the relationship between the pandemic and public policy,
the court simply held that “from March 2020 till the next foreseeable

future the economic world has been hard hit by the advent of COVID-19.
Very many employees have since lost their jobs and in this country, as
with others, unemployment has risen to uncontrollable levels, leaving
families destitute. Finding a job currently is notoriously difficult. In the circumstances, the restraint should be rejected.”
With these conflicting views on how the labour courts ought to deal with
the pandemic as it related to restraint of trade agreements, the intervention
of the Labour Appeal Court is required for a definitive approach.
However, in the absence thereof, and considering the authority already
cited, it is our opinion that the Bearing International judgment falls short of
considering the basic tenets of public policy established by the maxim, pacta
sunt servanda.
In this case, the blanket statement that employment opportunities are
hard to come by at this time is not substantiated with evidence, and does not
hold water when taking into account that Veeradu had also already obtained
alternative employment immediately after resigning from Bearing
International. There would need to be a more in-depth inquiry into the state
of the South African labour market for the court to reach the conclusion that
an agreement must be rejected on the basis that finding a job has been
made difficult by the pandemic, in particular when taking into account that
individuals enter into restraint of trade agreements freely and voluntarily.

Conclusion
The Bulldog Abrasives judgment makes it clear that the current pandemic
does not warrant a shift from the long-held public policy principle that agreements entered freely and voluntarily should be honoured. To conclude otherwise would prejudice employers whose businesses are also strained by the
current economic conditions.
In continuing to balance the interests of employers and employees who

Bearing International (a division of Hudaco Trading (Pty) Ltd v Trevor
Veeradu [2021] D280/2021

are party to restraint agreements, our courts maintain that these should be

On 30 June 2021, in the Bearing International Labour Court judgment, Judge

other relevant factors such as the nature of the work, the geographic location

Cele held that the restraint against the employee (Veeradu) must be rejected
for, inter alia, the following reasons:

• Veeradu worked for Bearing International for about six years, which was a
short period compared with the vast experience he had acquired in his
previous employment, before joining Bearing International.

• While at Bearing International, Veeradu received various promotions,

which meant that he was already well trained and equipped for the job.

• Bearing International found Veeradu already economically active and productive and, accordingly, there was no justification that he should be

determined on a case-by-case basis. Due consideration should be given to
of the restraint, the duration of the restraint, and whether the individual has
trade connections or access to confidential and proprietary information that
is deserving of protection.
However, the Labour Court has cautioned and advised against taking this
inquiry further to making unsubstantiated assumptions about the state of
the labour market and having regard to the interest of the individual and not
the public to prevent the enforceability of a restraint
agreement.

•

worse off when leaving the employment of Bearing International, given

Myeni is an Associate at Lawtons Africa. The article was

his seniority when he joined the company.

supervised by Gugulethu Mthalane, a Director.
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‘YOU’RE FIRED’: TERMINATING A FOOTBALL
COACH’S CONTRACT
ZAWADI DLAMINI
The latter part of the 2020/2021 football season saw the ‘sacking’ of José

tition and lucrative financial deals in the football environment, football coaches

Mourinho [Tottenham Hotspur FC], Zinedine Zidane [Real Madrid FC] and,

are often appointed as senior employees and/or executives and are set high

closer to home, Gavin Hunt [Kaizer Chiefs FC]. The termination of these

performance standards

coaches’ contracts demonstrates the highly competitive industry in which

Fair dismissals

football coaches operate.
The football industry is not synonymous with job retention and job security,

In terms of the Labour Relations Act 66 of 1995 (LRA) an employee has a

as head coaches at football clubs know. They are subject to immense perfor-

right not to be unfairly dismissed. The Code of Good Practice at schedule 8

mance scrutiny and are readily dismissed for failing to meet targets.

to the LRA recognises three grounds of dismissal: misconduct, incapacity
and, where the operational requirements of the employer warrant it, dis-

Are coaches employees?

missal. A fair dismissal comprises two components, substantive fairness and

Football, commonly known as soccer, is a unique industry, governed by its

procedural fairness. A dismissal will be substantively unfair where there is no

own set of regulations. In South Africa, the South African Football Association

legitimate reason for the dismissal, and a dismissal will be procedurally

(SAFA) is the governing body of football. The National
Soccer League (NSL), also known as the Premier Soccer
League, is affiliated to SAFA and is the governing body of
professional football. As the governing body of professional football, the NSL must promote, administer and
regulate professional football within the confines of
SAFA. To achieve this, the National Soccer League
Handbook (NSL Handbook) was enacted and all professional clubs are bound by its provisions.
Unlike with traditional professions, the frequent dismissal and inter-change of executives is not uncommon
because coaches frequently fail to meet the performance targets set for them. The NSL Handbook does
not, to the extent that it does with players, comprehen-

The football industry is not
synonymous with job retention and job security, as
head coaches at football
clubs know. They are subject
to immense performance
scrutiny and are readily dismissed for failing to meet targets.

sively regulate the ‘transfer’ of coaches. This begs the

Dlamini

question: what regulates the movement of professional
coaches?
In Tshabalala v Moroka Swallows Football Club Ltd
1991 12 ILJ 389 (IC), it was held that a coach at a soccer club is considered

unfair if a correct procedure was not followed. The procedure to follow in

an employee of the club. By virtue of the coach’s duties and responsibilities,

effecting a dismissal will depend on the recognised ground on which the dis-

such as attending training, selecting the team and reporting to the club, a

missal is based.

football coach cannot be considered as an independent contractor as an

Coaches are often dismissed for poor performance, or failing to meet per-

employment relationship exists between the parties. The principle that a foot-

formance targets. The recognised ground of dismissal that poor performance

ball coach is an employee of a soccer club was also recognised in Santos

falls into is incapacity. The general principle concerning procedural fairness

Professional Football Club (Pty) Ltd v Igesund & another 2003 (5) SA 73 (C).

with regard to a dismissal for poor performance is that an employer must

The body of law, which requires sporting regulations to be read with South

make the employee aware of the sub-standard performance and assist them

African legislation and/or common law, is known as ‘sports law’. To this

to improve their performance. In order to comply with the procedural fairness

extent, to understand the relationship between a coach and a soccer club,

requirement, an employer would have to place the employee under perfor-

the NSL Handbook must be read together with employment legislation; con-

mance management and provide remedial measures, such as counselling

sequently, the relationship is one of employment. In light of the fierce compe-

and training, to remedy the poor performance. These measures must be

SEPTEMBER 2021
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adopted with the view of giving the employee a fair opportunity to meet the
performance standard.

employees if they cannot even oversee themselves.
It may be argued that coaches at professional soccer clubs fall within

Football is not only a national pastime but is also a prominent and lucra-

these exceptions as, by virtue of their appointments, they hold executive and

tive business. On this score, it is often not commercially feasible or practical

senior positions and a high degree of professionalism is required from them.

for soccer clubs to follow procedural requirements when dismissing a football

It cannot be argued that a coach who consistently loses soccer matches is

coach for failing to meet performance targets. The nature of football requires

unaware of his or her unsatisfactory performance – particularly in the highly

timeous and expeditious dismissals, and following extensive and time-con-

publicised environment football operates in. In addition, a coach’s non-

suming pre-dismissal procedures may adversely affect a football club’s oper-

achievement of performance targets has serious adverse commercial and

ational requirements and performance objectives. It is, therefore, in the inter-

reputational consequences for a club.

ests of a soccer club to dismiss a non-performing coach as quickly as possi-

In the light of this, a soccer club may terminate a football coach’s employ-

ble with the view of appointing a new one with minimal disruption in the soc-

ment contract without following extensive pre-dismissal procedures. In the

cer season.

absence of a mutual separation agreement between the parties, soccer
clubs, on the strength of the exceptions already listed, can timeously dismiss

How to circumvent pre-dismissal procedures

a football coach and embark on appointing another.

In South Africa, the law differentiates between the dismissal for poor perfor-

To strengthen their position, football clubs may also incorporate perfor-

mance for an ordinary employee and that of senior managers or executives.

mance targets in the coach’s employment contract so that failing to meet

In Somyo v Ross Poultry Breeders (Pty) Ltd [1997] 7 BLLR 862 (LAC), the

them will constitute a material breach of the contract. The consequence of

Labour Appeal Court confirmed that the two exceptions to the requirement of

this would be that upon any breach by the coach, the club can elect to can-

following a fair procedure for dismissal for poor performance are: where the

cel the coach’s contract, which may negate the requirement of having to fol-

senior employee is qualified by their knowledge or experience and is capable

low a pre-dismissal performance management procedure entirely.

of establishing for themselves whether or not they complied with the perfor-

Another method would be for the club and coach to agree at the beginning

mance target; and where the required degree of professionalism is so high

of a season what the reasonable and realistic performance targets would be:

that any deviance from the required standards would be so serious that non-

games won, qualification for leagues and cups and the like. In this way there

compliance would justify dismissal. The Labour Appeal Court’s view has been

can be no doubt whether the coach is performing to the agreed performance

adopted and confirmed in a number of subsequent judgments and demon-

standards and whether remedial action is required or not.

strates that senior employees are held to a higher standard than ordinary
employees.
In JDG Trading (Pty) Ltd t/a Price ‘n Pride v Brunsdon (2000) 21 ILJ 501
(LAC), it was held that it would be unfair for an employer to apply the ‘normal’

The appointment and dismissal of coaches is as much a part of the game
as scoring goals on the field. Soccer clubs are advised, however, to seek
legal advice as an incorrect application of the principles may lead to adverse
financial and reputational consequences for them.

guidelines regarding counselling to senior managerial employees. The court

•

went on to say that an experienced executive who needs to be counselled is

Dlamini is an Associate with Bowmans South Africa. The article was

probably not fit to be an executive. A senior executive cannot oversee other

reviewed by Graham Damant, a Partner.
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WHO WILL WATCH THE WATCHERS? 1
JOHAN BOTES
Employers and employees rely on employment tribunal commissioners to dis-

there should be a level of quality control to limit the risk of a rogue commissioner

cern between appropriate and inappropriate conduct, and to remedy the incor-

going off-piste. But to allow a commissioner casually overhearing a discussion

rect classification and consequences attached to employee conduct. If an

between parties to interfere and direct another commissioner to reconsider his

employee is charged with misconduct, the commission is tasked with consider-

findings smacks of misconduct. Commissioners should be held in high regard by

ing the facts afresh, and determining the appropriate sanction in deserving

users of the employment tribunal’s services. Whilst there will always be winners

cases. Faith in the statutory dispute resolution system hinges on the sound exer-

and losers in dispute resolution, the CCMA’s function is undermined by commis-

cise of judgement by commissioners every day. Our legal system even tolerates

sioners who conduct themselves as a law unto themselves.

the fact that a commissioner may occasionally get it wrong. But what happens
when the commissioner is the one engaging in misconduct?

Tribunal commissioners are bound by the statutory Code of Conduct for
Commissioners. Interfering in an already determined dispute that was not before

This was the interesting, if disturbing, question posed to the labour court in
the recent matter of Glencore Operations SA (Pty) Ltd v CCMA & others

one strikes me, and the court, as conduct inconsistent with the Code.
Commissioners are required “… to act with honesty and conduct in a manner

(JR1963/19, delivered 28 June 2021). The employer
implored the court to review and set aside an arbitration
award that held that the company unfairly dismissed an
employee, and that it ought to reinstate him. Furthermore,
the business sought to review the conduct of a commissioner who became involved in the matter. Whilst it is common to cite the tribunal commissioner who issued the
award or ruling in review proceedings, it is uncommon for
other commissioners to find themselves dragged before
the court in review applications where they did not preside
over a matter.
The scene that played out at the employment tribunal
was that the employee failed to arrive for the arbitration at

The vexed issue was the conduct of Commissioner N who
directed the parties to proceed with the arbitration.
Allowing parties not seized
with the dispute to interfere
undermines the integrity of
the statutory dispute resolution process.

the scheduled time. The presiding commissioner then cor-

Botes

rectly and lawfully dismissed the matter based on the
employee’s absence. As the employer and trade union representatives exited the tribunal, dismissal ruling in hand, the procrastinating

that is fair to all CCMA users and the public at large.” Had Commissioner N, over-

employee arrived for the arbitration. Another commissioner, Commissioner N,

hearing the matter, advised the employee to contact the CCMA, his trade union

overheard the employee remonstrating and then “ordered” the parties (including

or legal representative to seek advice on the matter, the employer may not have

the presiding commissioner) back into the venue. For reasons not clear to the

enjoyed such advice but would hardly have been able to cry foul. One may even

casual observer, the presiding commissioner disregarded his dismissal ruling

have understood if the Commissioner advised the employee to bring a fresh

and proceeded with the arbitration.

application for arbitration. But in directing another commissioner to rehear the

The review court dealt with the legal technicalities relating to the tribunal’s lack

matter under circumstances where the tribunal lacked jurisdiction, he clearly

of jurisdiction to determine the matter after the commissioner had issued a ruling

overstepped the mark. The court ordered the Director of the CCMA to investigate

dismissing the employee’s dispute. The judgment reflects on various higher court

the conduct of Commissioner N. On these facts, one could probably also ques-

utterances on this issue. The high-water mark for the employee appears to be that,

tion whether the presiding commissioner should be reprimanded for allowing his

at best, he could have referred the matter to arbitration again, with the ruling hav-

colleague to direct him into rehearing the matter. Whether one or both commis-

ing the effect akin to striking the matter off the roll or having it withdrawn.

sioners erred, ensuring that the functionaries empowered to resolve our labour

The vexed issue was the conduct of Commissioner N who directed the parties to proceed with the arbitration. Allowing parties not seized with the dispute

disputes act beyond reproach is critical to our quest for fair labour practices,
labour peace and workplace stability in our jurisdiction.

to interfere undermines the integrity of the statutory dispute resolution process.

•

As found in most organisations, the CCMA has various levels of functionaries

Botes is a Partner and Head of the Employment & Compensation practice

who exercise oversight over the presiding commissioners. One can accept that

group at Baker McKenzie (Johannesburg).

1

“Quis custodiet ipsos custodes?” Roman poet Juvenal from his Satires (Satire VI, lines 347–348).
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EMPLOYMENT POLICIES: MUST THEY BE
REASONABLE, LAWFUL AND FAIR?
PIERRE VAN DER MERWE AND ALISHA NAIK
The purpose of employment policies are for employers to establish and com-

whom wore dreadlocks for religious reasons, were suspended and ultimately

municate to employees acceptable, appropriate, ethical and constructive

dismissed for failing to comply with a written instruction to cut off their dread-

conduct in the workplace. Well-written, clear policies, supported by effective

locks to comply with the Department’s dress code. The employees claimed

disciplinary procedures, ensure sound governance, risk and compliance con-

that they had been unfairly discriminated against on the basis of their reli-

trol measures and help reduce the likelihood of misconduct, harassment,

gion, belief and/or culture – a constitutionally protected right under s15 of

discrimination and unfair labour practises in the workplace. Employment poli-

the Constitution. The Labour Court found that the employees’ dismissals

cies thus serve as a set of rules for labour relations. But what if the policy is

were automatically unfair and ordered, inter alia, their reinstatement.

not reasonable, lawful or fair?

On appeal, the Department argued that the objectives of the dress code
were to achieve a neat and uniform appearance for correctional officers, and

Reasonableness of policies

that it served to improve safety, discipline and service delivery. The Labour

In this context, “reasonable” generally refers to appropriate, fair and equi-

Appeal Court (LAC) ruled in favour of the employees, finding that they had

table – taking into account the circumstances of each case. For example,

been discriminated against on the basis of religion, culture and gender. The

In order to minimise the risk of unfair
labour practice claims, employers should
strive to review policies regularly, to
ensure that policies remain reasonable,
lawful, and fair. Employers and employees
should be aware that appropriately worded employment policies are enforceable,
and a violation of them may well be
grounds for a fair dismissal.
Van der Merwe

Naik

can a policy regulate alcohol consumption? Many employers have a strict pol-

LAC also found that the Department was aware of the requirements of the

icy on alcohol consumption, even though alcohol consumption itself is not

reasonable accommodation principle, but chose to impose a blanket ban,

illegal. Policies of this nature are indeed reasonable, as they aim to protect

notwithstanding the unreasonable and unfair impact on the rights and dignity

the safety of employees – which cannot be ensured if an employee’s capacity

of the employees and the Department’s constitutional and statutory duty to

is impaired because they are intoxicated or under the influence of alcohol in

accommodate diversity. The Department unsuccessfully appealed to the

the workplace or while on duty.

Supreme Court of Appeal.

Conversely, can a dress code that prohibits male correctional officers
from wearing dreadlocks be considered appropriate? The short answer is no.

Legality of employment policies

Not only is this requirement unreasonable, but it is also unlawful because it

It is important to note that while an employer can establish any reasonable

violates the employees’ constitutional rights.

policy, it must be lawful. This means that the policy must not override the

In Department of Correctional Services and another v POPCRU and others
(107/12) [2013] ZASCA 40 (28 March 2013), five correctional officers, all of

law, discriminate unfairly or violate the constitutionally protected rights of
employees as enshrined in the Bill of Rights in the Constitution.
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The Constitutional Court reiterated the position regarding the legality of

SEPTEMBER 2021

Fairness of employment policies

employment policies in the case of Hoffmann v South African Airways (2000)

“Fairness” can be defined as impartial and equitable treatment or conduct –

(11) BCLR 1211 (CCT 17/00). To briefly summarise the case, Mr Hoffmann

free from favouritism or discrimination. In the present context, employment

had applied to South African Airways (SAA) as a flight attendant. Mr

policies must be fair and applied consistently, without favouritism or discrimi-

Hoffmann tested positive for HIV during the pre-employment HIV screening,

nation. Fairness requires balancing the interests of all those who may be

and SAA had refused to hire Mr Hoffmann, citing its employment policy that

affected, which, in the employment context, requires consideration of the

did not permit the employment of HIV-infected individuals in certain cate-

interests of employees, potential employees, the employer, and the interests

gories of jobs. The court a quo held that the employer’s policy, even if it con-

of the community.

stituted unfair discrimination, was justified within the meaning of s36 of the

In the employment context, a prohibition on unfair discrimination is set

Constitution. The court a quo also found that there were no other less restric-

out in both s187(1)(f) of the Labour Relations Act 1995 and s6 of the

tive means by which they could have achieved the purpose of promoting the

Employment Equity Act (55 of 1998) (EEA). The LRA provides that discrimina-

health and safety of passengers and crew.

tory dismissals, i.e. those based on listed or arbitrary grounds, are automati-

Mr Hoffmann appealed the judgment of the court a quo to the

cally unfair. The EEA prohibits unfair discrimination in employment policies or

Constitutional Court, and his appeal was allowed for the following reasons:

practices based on listed or arbitrary grounds. In this regard, employers must

• While commercial exigency remains a legitimate consideration, one must

ensure that considerations of fairness and the interests of justice prevail in

be wary of allowing stereotyping and prejudice to be promoted under the

their policies.

guise of commercial interests;

• the Constitution has ushered in an era in which stereotyping and prejudice have no place;

• the employer’s refusal to consider the prospective employee’s recruitment
accordingly violated the prospective employee’s guarantee of equality.

Conclusion
In order to minimise the risk of unfair labour practice claims, employers
should strive to review policies regularly, to ensure that policies remain reasonable, lawful, and fair. Employers and employees should be aware that
appropriately worded employment policies are enforceable, and a violation of

The Constitutional Court ordered that SAA offer to employ Mr Hoffmann

them may well be grounds for a fair dismissal. However, employers should

as a cabin attendant, provided that should Mr Hoffmann fail to accept the

take care to formulate policies that are reasonable, lawful and fair, as a viola-

offer within thirty days from the date of the offer, the order would lapse. In

tion of them may render the policy unenforceable, notwithstanding its

addition, SAA was ordered to pay part of Mr Hoffman’s costs.

express terms.

The Hoffman case demonstrates the importance of the legality of policies,

•

and of striking a balance between the interests of the employer and the inter-

Van der Merwe is a Partner of and Naik a Candidate Attorney with

ests of the employee or potential employee in formulating policies.

Schindlers Attorneys.
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UNDER PRESSURE – COMMUNITY
DEMANDS AND EMPLOYER RESPONSES
NEIL COETZER
The Labour Relations Act (66 of 1995) (the LRA), as amended, contemplates

ties is that employers are able to plug the gaps left by inept and dysfunction-

a specific model of collective engagement between employers and employ-

al municipalities, and should do so.

ees. At its most fundamental level, the LRA creates a framework for the workplace, in relation to various issues which are, more often than not, matters of

Examples of involvement by organisations and communities at the
workplace

mutual interest.

Communities who band together hold considerable potential to bring an

place to be organised by unions which represent employees in the work-

This model has come under increasing threat in recent years. Some

employer’s operations to a standstill, and to inflict serious damage to an

unions have struggled to function and discharge their obligations as trade

employer and municipal or national infrastructure. As with the De Doorns

unions, often due to internal squabbling, mismanagement, incompetence

and Lichtenburg protests, entire towns may be affected, and the impact is

and corruption.

tangible. Often, these realities not only affect employers’ operations, but

These developments have presented an opportunity for community leaders, NGOs, informal or voluntary associations and even political parties to
step into the space previously occupied by unions, to seek or claim to repre-

even force employers to act against their will, and sometimes the LRA.
In Maine v T and C Civils [2015] 4 BALR 389 (CCMA), the employee in
question was a labourer on a fixed-term contract. The appointment was

sent the interests of specific groups of people or communities.
Employers increasingly receive requests to engage
with community interest groups and organisations on a
variety of issues, from infrastructure development and
service delivery to increased wages for workers, notwithstanding the fact that they may have established bargaining arrangements and structures with unions.

The extent of the challenge faced by employers
While some of these organisations are concerned with
the rights of those who are employed, there are some
that represent those who are unemployed or even

As a general rule, there is no
legal obligation for employers to
engage with any organisations.
Even the LRA has consciously
adopted a voluntary approach to
collective bargaining and
engagement between unions
and employers.

employed by other employers.
Many organisations represent communities or specific
interest groups who are not employees of the employer,

Coetzer

but who seek to demand that certain social initiatives be
undertaken by employers. These organisations are often
led by so-called ‘community leaders’ who are selfappointed and seek to extract undertakings by employers to provide certain

made after securing a contract to upgrade a public road. The community in

benefits to the communities.

which the road was being built objected to the appointment of the employee

The reason for this is complex. A significant factor is that many municipali-

because she had previously obtained work on another community project,

ties are poorly run and are unable to provide basic services to their residents.

and thus demanded that she be dismissed. After receiving threats that oper-

Anger and resentment from many years of inadequate services often find

ations at the site would be brought to a standstill unless the employee was

their expression in violent and destructive ways in so-called ‘service delivery

dismissed, the employee’s contract was terminated. The Commissioner

protests’.

noted that had it not been for pressure from the community, the respondent

In remote or rural parts of the country, entire communities are sometimes

would not have dismissed the applicant, and found her dismissal unfair.

dependent on one or two employers to provide that community with jobs and

Many community or public interest issues which give rise to protests can

other services, such as loans. Frequently, the expectation of those communi-

be commandeered to advance specific political agendas. In the recent case
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of NUFBWSAW & others v Universal Product Network (Pty) Ltd: In re Universal

these organisations and communities. Such situations can quickly spiral out

Product Network (Pty) Ltd v NUFBWSAW & others (2016) 37 ILJ 476 (LC), the

of control.

Economic Freedom Fighters became involved in a strike organised by a

Where possible, employers should attempt to resolve issues as close to

union, in order to protest against the Company’s business relationship with

the source as possible. Employers should encourage employees who are not

Israel. The court found that while the EFF may have participated in the strike,

members of a union to form an employee representative forum and appoint

the strike still dealt with matters of mutual interest raised by the union, and

representatives who meet regularly with management to discuss the employ-

thus the strike was protected.

ees’ various concerns. Regular communication and engagement with
employees is key to achieving industrial peace.

Are employers obliged to engage with organisations other than
unions?

should be established. Agreements should be concluded and reduced to

As a general rule, there is no legal obligation for employers to engage with

writing to ensure that roles and responsibilities are clearly defined, and that

any organisations. Even the LRA has consciously adopted a voluntary

conduct is regulated. Responsible persons should be identified in those

approach to collective bargaining and engagement between unions and

agreements, and employers must establish who the organisation is mandated

employers. A union may, however, apply pressure on an employer by using

to represent, and that the person identified as a representative has been

the mechanisms in the LRA to secure interaction with them.

properly mandated.

However, a closed door may not always be the best approach. As a matter

Where employers engage with other organisations, clear ground rules

Compliance with the rule of law is extremely important. The use of vio-

of industrial policy, circumstances must be carefully analysed before engag-

lence, intimidation, protests or any interference with the employer’s opera-

ing with organisations which are not unions.

tions should not be allowed under any circumstances.

Engagement with communities and other organisations is obligatory for

Finally, employers should not become substitutes for municipalities.

employers who are required to implement Social and Labour Plans (SLP), in

Where municipalities are dysfunctional, employers should engage proactively

accordance with the Mineral and Petroleum Resources Development Act (28

with the municipality or, if this is unsuccessful, provincial government to

of 2002). The results of engagements have been mixed.

resolve service delivery and other community issues. This should be done in

While it may be possible to adopt an inclusive and co-operative approach

collaboration with the broader community and its various organisations.

towards these organisations, conversely, opening the door to such organisations may constitute the beginning of endless demands and overreaching by

•

Coetzer is a Partner of Cowan-Harper-Madikizela Attorneys.

COMMON PURPOSE, DERIVATIVE
MISCONDUCT & DISMISSAL AFTER DUNLOP
NEIL COETZER AND COURTNEY WINGFIELD
Recently, in NUMSA obo Nganezi & Others v Dunlop Mixing and Technical Services

mon purpose is not new to our labour law jurisprudence, but it has been no

(Pty) Ltd & Others (2019) 40 ILJ 1957 (CC) (Dunlop), the Constitutional Court clari-

less controversial over the years.

fied the limits of the doctrine of derivative misconduct, as it was understood at the

In any event, the dictum from the Constitutional Court quoted above is

time. The Court considered the vexed question of determining the individual culpa-

prescient in the context of the recent judgment of the Labour Appeal Court in

bility of an employee in the context of collective misconduct and said:

NUMSA obo Dhludhlu & Others v Marley Pipe Systems SA (Pty) Ltd (JA33/20,
23 June 2021).

“[46] Evidence, direct or circumstantial, that individual employees in some

In that case, the Labour Appeal Court (LAC) was faced with an appeal

form associated themselves with the violence before it commenced, or

from NUMSA, acting on behalf of 41 of its members who had been dis-

even after it ended, may be sufficient to establish complicity in the

missed for misconduct. They were dismissed on the basis that they had

misconduct. Presence at the scene will not be required, but prior or

formed common purpose with a group of 12 employees who had been identi-

subsequent knowledge of the violence and the necessary intention in

fied as having directly participated in an assault on a manager; and a further

relation thereto will still be required…”

group of 95 employees who had been identified from photographs and video
footage as having been present at the scene of the incident.

The Constitutional Court’s judgment signaled a shift away from ‘derivative
misconduct’, towards the concept of ‘common purpose’. The concept of com-

The Union contended, inter alia, that common purpose in respect of the
assault had not been proven, since there was no evidence that the 41
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The allegations and disciplinary proceedings must be carefully considered, and
specialist employment attorneys should
be engaged to assist with the successful
prosecution of such matters.

Coetzer

Wingfield

employees had been at the scene, that they were aware of the assault,

scene, and if they had prior or subsequent knowledge of it and held the nec-

intended to make common cause with it or that they had performed any act

essary intention in relation to that misconduct.

of association with it.
The employer disagreed with these contentions, arguing that the pres-

Turning to the case before it, the LAC found that it was clear that the
employees associated with the actions of the group before, during or after

ence of the 41 employees had been established with reference to clocking

the misconduct. This included the group of bystanders who took no steps to

records, and evidence that they were absent from their workstations at the

distance themselves from the misconduct, either during or after the assault.

time that the entire crowd of employees moved towards the offices where the

Instead, those employees persisted in their denials that no assault had taken

assault took place.

place and failed to explain their own conduct in relation to it.

The LAC found that for an inference to be drawn that the employees asso-

Finally, the LAC made an important point regarding the requisite intention

ciated themselves with the assault (either before or after it happened), it had

needed to be proven, namely that an employee must have intended that the

to be consistent with the proven facts. On this score, the LAC found that all

misconduct in question would result or must have foreseen the possibility

the employees had embarked on the unprotected strike and that all of them

that it would occur and yet, despite this, actively associated themselves with

(save for one) were on the employer’s premises and away from their worksta-

that misconduct.

tions at the time of the assault.

While the notion of derivative misconduct appears to have been relegated

The striking employees were all NUMSA members and, during the strike,

to the rubbish bin of labour law history, it appears that the doctrine of com-

carried placards seeking the removal of the manager who was later assaulted.

mon purpose will gain further traction. The recent developments in Dunlop

When arriving at the office, they remained present before, during or after the

and Marley Pipe Systems are positive and will assist employers who seek to

assault and none of the employees came to his aid.

discipline employees who engage in ‘mob’ or collective misconduct and vio-

The LAC found that it was required to select the inference which was the

lence. Such incidents are unfortunately not uncommon, and employers should

more plausible or natural one from those present. The Court noted that no

not be expected to continue employing employees who engage in wanton

alternative inferences were advanced in evidence by NUMSA. There was also

destruction of property or assaults and intimidation of other employees.

no evidence that any of the employees distanced themselves from the

The principles as set out in Dunlop and Marley Pipe Systems may become

actions of the group. Indeed, the evidence showed that the employees cele-

very relevant in the coming weeks, taking into account the likely participation

brated the assault after it occurred. Accordingly, the most plausible and prob-

of employees in unlawful conduct during a protest or riot, such as the looting

able inference was that all employees were involved in or associated them-

and destructive behaviour that has recently taken place in South Africa.

selves with the assault.
The Court then considered the traditional test to prove common purpose,

The gathering of evidence is critical in such circumstances, and employers must ensure that they have appropriate means to gather photographic,

with reference to the Constitutional Court’s judgment in Makhubela v S 2017

video and other evidence. The allegations and disciplinary proceedings must

(12) BCLR 1510 (CC). The LAC found that when considering the recent judg-

be carefully considered, and specialist employment attorneys should be

ment of Dunlop, the requirements for proving common purpose in the work-

engaged to assist with the successful prosecution of such matters.

place had been relaxed to an extent. This development allowed an employee
to be found guilty of collective misconduct if they associated with the actions

Coetzer is a Partner and Wingfield an Associate with

of the group before or after the misconduct, despite not being present at the

Cowan-Harper-Madikizela Attorneys.

•

30

EMPLOYMENT LAW FEATURE

SEPTEMBER 2021

LOOTING AND CIVIL UNREST: THE DANGER
OF ACTING WITH A COMMON PURPOSE
NOMBULELO MYENI AND SHEILA MOAGI
The arrest of former State President Jacob Zuma sparked civil unrest across

The facts

the country, particularly in KwaZulu-Natal and Gauteng. The vandalism and

Marley Pipe Systems had proposed a 7.5% wage increase to its employees,

looting have had devastating effects on numerous businesses.

on condition that if the Metal and Engineering Industries Bargaining Council

In light of the various acts of misconduct and criminal activity, the burning

(MEIBC) negotiations resulted in a higher increase, this higher increase

question for most employers is whether they can dismiss their off-duty

would be paid to the employees. Dissatisfied with the proposal, the employ-

employees – in particular, those who can be said to have acted with common

ees embarked on an unprotected strike. During this strike, the Head of HR

purpose, on the basis that they had associated themselves with the looting

was severely assaulted.

and encouraged those involved in the looting.

One hundred and forty-eight employees were dismissed for participating in
the unprotected strike and acting with common purpose in the assault of the

Common purpose

Head of HR. The employees who participated in the misconduct were identified

It is a trite employment law principle that employees who commit acts of miscon-

by photographic and video evidence. Employees who disputed their participa-

duct outside the workplace may be disciplined where the employer sufficiently

tion were given the opportunity to provide Marley Pipe Systems with evidence

proves a nexus between the misconduct and the employer’s business, as well as

to that effect. Those who gave acceptable explanations were exonerated.

a sufficient and legitimate interest in the conduct of the employee outside of the

Twelve of the employees were identified as having participated directly in

workplace. However, there are circumstances where an employer cannot easily

the assault. The remaining ninety-five were found to have acted with common

prove that the employee directly committed such acts of misconduct and must

purpose in the assault, as they were present at the scene of the incident.

rely on circumstantial evidence, such as the employee’s presence at the scene

Aggrieved by their dismissals, the employees, represented by NUMSA,

during the incident. In such cases, the doctrine of common purpose can aid the

referred an unfair dismissal dispute to the MEIBC, where it remained unre-

employer’s case. It holds that where two or more people agree to commit a crime

solved following the conciliation process. The unfair dismissal claim was then

or actively associate in a joint unlawful venture, each will be responsible for the

lodged with the Labour Court.

acts of the others that fall within their common purpose or design.
In the recent Labour Appeal Court case of NUMSA obo Aubrey Dhludlhu

The Labour Court held that the evidence of the respondent’s witnesses
was both credible and reliable, and consistent with the video and photographic

and 147 others & Marley Pipe Systems SA (Pty) Ltd (JA33/2020), the Labour

evidence available. As a result, the court found that the employees who were

Appeal Court had to decide on the individual culpability of employees in the

identified as being on site had acted with common purpose in associating

context of collective misconduct.

themselves with the events on the day. Further aggrieved by this outcome, the

The arrest of former State President
Jacob Zuma sparked civil unrest across
the country, particularly in KwaZulu-Natal
and Gauteng. The vandalism and looting
have had devastating effects on numerous businesses.

Myeni

Moagi
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employees referred the matter to the Labour Appeal Court. By the time of the

even after it ended, may be sufficient to establish complicity in the mis-

appeal, a further ninety-five employees had been identified via photographic

conduct. Presence at the scene will not be required, but prior or subse-

and video footage to have directly participated in the assault. The appeal was

quent knowledge of the violence and the necessary intention in relation

referred in respect of the remaining forty-one employees.

thereto will still be required…”.

The contentious issue on appeal was not whether the dismissed employees
had embarked on an unprotected strike, but rather whether the forty-one

Accordingly, the forty-one employees who were present during the assault

employees who were identified by photographs and video footage as being pre-

were found to have acted with the common purpose of assaulting the Head

sent at the scene were also associated with the assault. The employees con-

of HR, even though they did not directly inflict physical harm upon him.

tended that Marley Pipe Systems could not prove that they acted in common
purpose in assaulting the Head of HR merely by being present at the scene.
In considering the common purpose principle, both the Labour Court and

Conclusion
The doctrine of common purpose empowers employers to not only disci-

the Labour Appeal Court referred to the Constitutional Court judgment of

pline employees who are clearly identified to have been looting, but also

National Union of Metalworkers of South Africa obo Nganezi and Others v

employees who actively associate themselves with the looting. For exam-

Dunlop Mixing and Technical Service (Pty) Limited and Others (CCT202/18)

ple, employees who are identified to be present at the scene; encouraging

[2019] ZACC 25; 2019 (8) BCLR 966 (CC); (2019) 40 ILJ 1957 (CC); [2019]

the looting, even through social media; helping to transport stolen goods;

9 BLLR 865 (CC); 2019 (5) SA 354 (CC) (28 June 2019), where the court

hiding stolen goods; and having subsequent knowledge of the misconduct.

held that it was unnecessary to place each employee on the scene to prove

This is provided, of course, that the employer sufficiently proves a nexus

common purpose which could be established by inferential reasoning, having

between the misconduct and the employer’s business, as well as a suffi-

regard to the conduct of the workers before, during and after the incident of

cient and legitimate interest in the conduct of the employee outside of the

violence.

workplace.

The Constitutional Court held further that:

Myeni is an Associate and Moagi a Candidate Attorney
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“Evidence, direct or circumstantial, that individual employees in some

at Lawtons Africa. The article was supervised by

form associated themselves with the violence before it commenced, or

Gugulethu Mthalane, a Director.

VIOLENCE IN STRIKE ACTION AND THE
DOCTRINE OF COMMON PURPOSE
REABETSWE MAMPANE
It is trite that employers may dismiss employees who commit violence and

Engineering Industries Bargaining Council (MEIBC). The wage negotiations

damage property during strike action. In some cases, especially where

resulted in a wage agreement to which NUMSA was not a party. The

there is a large number of employees involved in the strike action, the diffi-

employees particularly directed their anger towards Marley Pipes’ head of

culty that employers face is identifying the specific employees involved.

Human Resources, Mr Ferdi Steffens, requesting that he address them,

In such cases where an employer cannot prove an employee’s direct

holding placards with his name on them. Steffens was seriously assaulted

involvement in the misconduct, can the doctrine of common purpose be

by the employees when he stepped out of his office to engage with them.

used to hold an employee liable for misconduct?

As a result of the assault, which included being pushed out of a glass win-

The recent Labour Appeal Court ( LAC) case of NUMSA obo Dhludhlu
and Others v Marley Pipes Systems SA (Pty) Ltd (JA33/2020) [2021]
ZALAC 13 (23 June 2021) (Marley Pipes case) is the latest case to answer
this question in the affirmative.
In Marley Pipes, employees of the Respondent employer, Marley Pipes

dow and being beaten while he lay on the ground, Steffens suffered
injuries to his face, right arm and body and required medical attention.
Marley Pipes disciplined and dismissed 148 employees whom it proved
had participated in the unprotected strike action. Importantly, the disciplinary chairperson found some of the employees acted in common pur-

SA (Pty) Ltd, who were also members of the National Union of

pose in Steffens’ assault and were, therefore, guilty of assaulting Steffens.

Metalworkers of South Africa (NUMSA), embarked on unprotected strike

Employees were identified through photo and video evidence from the day

action in response to wage negotiations which had been concluded in the

of the unprotected strike action, the clock cards used to clock into work at

Plastics Negotiating Forum, a sectoral level under the Metal and

the beginning of the day and job cards from workstations, and eyewitness
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testimony. Marley Pipes also gave employees an opportunity to provide

availed, both prior to and during the disciplinary hearing or before the

information regarding the day of the unprotected strike action, and those

Labour Court hearing, to distance themselves from the events of that day.”

with reasonable explanations were not subjected to disciplinary action.
Of the 148 employees dismissed, it was proved that 12 were directly

The LAC also importantly reiterated the requirements to prove common
purpose as set out in the Constitutional Court case of Makhubela v S 2017

involved in Steffens’ assault, and the remaining 136 employees were

(2) SACR 665 (CC) (Makhubela case), namely that the individual must:

found to have acted in common purpose in the assault, through their con-

• have been present at the scene of the misconduct;
• have been aware of the misconduct;
• have intended to make common cause with those perpetuating the

duct of:

• holding placards and demanding Steffens’ removal;
• encouraging those assaulting Steffens;
• their presence at the scene of the assault; and
• “rejoicing” in Steffens’ assault and failing to assist him.

misconduct;

• have conducted themselves in association with the misconduct and

thus demonstrated common purpose with those perpetuating the misconduct; and

The dismissed referred an unfair dismissal dispute to the MEIBC, and
then to the Labour Court (LC) after conciliation failed. Regarding the doctrine of common purpose, the LC referred to the case of National Union of

• have the necessary mens rea.
Also of importance, as stated in Dunlop, is that in the labour law con-

Metalworkers of South Africa obo Nganezi and Others v Dunlop Mixing

text, association need not be the presence of the individual at the scene

and Technical Services (Pty) Ltd and Others 2019 (5) SA 354 (CC) (the

itself, so long as prior or subsequent knowledge of the misconduct and the

Dunlop case) in finding that it was “[12] … unnecessary to place each

necessary intention regarding the misconduct can be proved.

employee on the scene to prove common purpose which can be estab-

The LAC held that the 41 employees were associated with the events of

lished by inferential reasoning having regard to the conduct of the workers

the unprotected strike action and were present at the scene, and it was

before, during and after the incident of violence.” The LC found that

proved that they possessed the requisite intention that misconduct would

through their conduct, the employees had acted in
common purpose in Steffens’ assault.
On appeal to the LAC, and with NUMSA having conceded that the strike was unprotected and that 107
employees were either directly or indirectly involved in
Steffens’ assault, NUMSA argued that Marley Pipes
failed to prove that the remaining 41 employees had
acted in common purpose in Steffens’ assault and that
their dismissals were, therefore, unfair. With reference
to the case of S v Mgedezi and Others [1989] 2 All SA
13 (A), NUMSA contended that “[13] … there was no
evidence that the 41 appellants had been on the
scene of the assault, that they had been aware of the
assault, had intended to make common cause with it,
or that they had performed an act of association with

It is trite that employers may
dismiss employees who commit
violence and damage property
during strike action. In some
cases, especially where there is
a large number of employees
involved in the strike action, the
difficulty that employers face is
identifying the specific employees involved.

Mampane

it.”
The LAC held that for an inference to be drawn that
the 41 employees acted in common purpose in Steffens’ assault, the infer-

occur and/or foresaw the possibility that it would occur and still actively

ence must be consistent with the proven facts. The proven facts were “[20] …

associated themselves with that misconduct. The appeal was, therefore,

that all employees had reported for duty, left their workstations and

dismissed and the dismissals of the 41 employees was found to be fair.

embarked on the strike. All employees, save for (1 employee), were on the

The Marley Pipes case reiterates the principle that where an employee

respondent’s premises and away from their workstations at the time of the

cannot be directly identified during the commission of misconduct, employ-

assault. The striking employees, all of whom were NUMSA members, moved

ers can apply the doctrine of common purpose to draw an inference

together towards Mr Steffens’ (sic) office, holding placards and presenting

between the employee’s conduct during the commission of the misconduct

written demands which sought his removal. The employees sought out Mr

and the misconduct itself to discipline the employee for that misconduct

Steffens and remained present on the scene during the course of and after

and justify their dismissal.

his assault, with none of the striking employees coming to his aid. Apart
from (one employee) no employee took advantage of the opportunities

•

Mampane is an Associate with Shepstone & Wylie.
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STICKS AND STONES (AND GOLF CLUBS)
WILL GET YOU FIRED
NEIL COETZER AND COURTNEY WINGFIELD
Striking employees often, and regrettably, have in their possession sticks and
other objects which may be used as weapons while on the picket line. Unions

the Commission for Conciliation, Mediation and Arbitration (the CCMA).
At arbitration, the Commissioner found that the dismissed employees did

routinely contend that these objects do not constitute ‘weapons’, and that

not ‘brandish’ or ‘wield’ the weapons. On this contrived reasoning, the

the strikers have a ‘right’, rooted primarily in their cultural beliefs, to carry a

Commissioner found that dismissal was too harsh a sanction and reinstated

stick. While we are, of course, products of our culture and environment, the

the employees. Pailprint reviewed the award. Concerningly, the Labour Court

submission ignores the fact that a workplace should be free from violence

found no reason to interfere with the Commissioner’s award and thus dis-

and intimidation.

missed the review application with costs.

There is no shortage of case law on the issue of weapons during a picket.

Pailprint then appealed the matter to the Labour Appeal Court (the LAC).

In National Union of Metalworkers of SA on behalf of Mhlanga & others and

The LAC found that Pailprint had a policy that created a rule, that the employ-

Geneva Ad (Pty) Ltd (2012) 33 ILJ 1992 (BCA), employees were dismissed for

ees had been aware of the rule, and that the conduct of the dismissed

engaging in intimidatory behaviour committed during a strike. Some of the

employees was clearly in contravention of that rule. The court went further

dismissed employees suggested during the arbitration hearing that ‘it was a

and stated that the purpose of the rule was clear, namely to prevent violent

cultural thing to carry a weapon during a strike’. The Commissioner rejected

attacks and intimidatory behaviour during a strike.

this suggestion and found that the evidence showed that the strike was any-

The LAC found that the Commissioner had approached the dispute in an

thing but peaceful. The Commissioner found that the tenor of the strike

overly technical manner. It stated that ‘wielding’ or ‘brandishing’ would

made it ‘quite improbable’ that the dismissed employees were carrying their

include the carrying or displaying of weapons in a manner which is aimed at

weapons as an expression of their cultural heritage, but had rather intended

‘sending out a message’. This, the court remarked, is ‘at the very least

to use them to intimidate and threaten.

threatening’. Importantly, the LAC found that the right to strike ‘does not

More recently, in Pailprint (Pty) Ltd v Lyster NO & others (2019) 40 ILJ

encompass a right to carry dangerous weapons on a picket line which, by

2047 (LAC), the Labour Appeal Court had an opportunity to determine

their nature, not only expose others to the very real risk of injury, but also

whether the dismissals of employees who were in possession of sticks, PVC

serve to threaten and intimidate’.

pipe, sjamboks and golf clubs during a picket were fair. In this matter, the
employer (Pailprint) had a policy that prohibited employees from ‘carrying or
‘wielding’ weapons during a strike. The employees were dismissed on this
basis and referred a dispute concerning the fairness of their dismissals to

The LAC found the dismissals of the striking employees who carried
weapons to be fair in that case.
The LAC was called on to determine a similar issue in Pailpac (Pty) Ltd v
De Beer NO & others (2021) 42 ILJ 1038 (LAC). Once again, the dispute

It should not be controversial that carrying
a stick (or other object which could be
used to threaten or intimidate) during a
strike is not acceptable conduct at a picket. The LAC’s judgments in Pailprint and
Pailpac put this issue beyond any doubt.

Coetzer

Wingfield
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involved the dismissal of employees who were in possession of sticks, PVC

of cultural expression could never trump the constitutionally entrenched

pipe, sjamboks and golf clubs. As in Pailprint, the employer’s policy prohibited

rights to safety and security of the person, dignity and fair labour practices in

the ‘brandishing’ or ‘wielding’ of weapons.

the context of a strike.

At the CCMA, the Commissioner found the dismissals of the employees to

The use of such objects during a strike can only be seen as a form of

be unfair, as the employees were allegedly not aware of the rule prohibiting

intimidation, which sends a very clear message to the employer about a fail-

the carrying of such weapons. On review, the Labour Court agreed with the

ure to submit to the demands of the picketers. Far too often, these threats

Commissioner’s reasoning. Pailpac then appealed to the LAC.

materialise when employers refuse to accede to (sometimes irrational)

The LAC found that, considering the evidence presented, the employees

demands, and far too often, lives are lost or negatively impacted in the name

were aware of the rule or reasonably could have been expected to be aware of

of ‘collective bargaining’. To avoid this situation, employers are compelled,

the rule which prohibited the possession of weapons on the picket line. The

through a form of ‘economic duress’, to agree to demands which are often

LAC confirmed that the ‘visible carrying or wielding of prohibited weapons at

not in their best interests (nor, ironically, those of the picketers).

the picket was clearly aimed at creating or fostering a hostile and intimidatory

Such a situation is clearly untenable. Employers should deal with the issue of

atmosphere’. The LAC thus found that the dismissals of the striking employ-

intimidation and violence on the same basis as other serious misconduct. The

ees who had been in possession of weapons during the strike were fair.

notion of peaceful and orderly collective bargaining is, in our view, undermined in

It should not be controversial that carrying a stick (or other object which

circumstances where striking employees are in possession of weapons. The with-

could be used to threaten or intimidate) during a strike is not acceptable con-

drawal of labour, and not any intimidatory and unlawful behaviour, should form

duct at a picket. The LAC’s judgments in Pailprint and Pailpac put this issue

the basis of the duress which striking employees impose on the employer.

•

beyond any doubt. The issue of whether the prohibition against the carrying
of sticks constitutes an infringement on the cultural expression of a picketer

Coetzer is a Partner and Wingfield an Associate with Cowan-Harper-

has not yet been definitively dealt with by a court. We suggest that the issue

Madikizela Attorneys.
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M&Aactivity

in association with

H1 snapshot
MARYLOU GREIG
The total value of M&A activity for H1 2021 (excluding failed deals) was
R175,7bn from 213 deals, a significant increase from the previous year’s
figures of R108bn off 157 deals. A closer look shows that the greater number of deals for the period fell in the ‘over R50m, under R200m’ value category, though the total value of these deals represents just over 2% of the
aggregate value for the period. Of the 213 deals executed in H1 by companies listed on one of the local stock exchanges, 186 of these involved companies with primary listings. Of these 186 deals, 36 were cross border
transactions by SA domiciled companies with Africa and Europe being the
top two regions. Drilling down further, 26% of targets were in the property
sector, followed by technology 15% and financial services 11%.

®

Those corporates such as Anglo American, Sibanye Stillwater,
Barloworld and Allied Electronics, among others in the enviable position
of being able to give back to shareholders, have taken the decision to do
so via share repurchases and/or the distribution of special dividends.
On the flip side, 19 companies remain suspended on the JSE. Delistings
continue, with 15 companies terminating listings during H1 2021, and a
further three (at this stage) set to do so before year-end.
The sell-down by Prosus of a 2% stake in Tencent in April, valued at
US$14,6bn, dominates the value table of top 10 transactions for the
six months to end-June. Given the hammering received by the Prosus
and Naspers share prices in early August in reaction to the Chinese
authorities regulatory crackdown on technology companies, a re-evaluation of the stocks may well be seen, at least until a winner to match
Tencent can be found.
Greig is Editor of DealMakers.

RANKING THE SOUTH AFRICAN LEGAL ADVISERS
MERGERS & ACQUISITIONS H1 2021
RANKINGS BY DEAL FLOW (ACTIVITY)

RANKINGS BY DEAL VALUE
No Company

1
2
3
4
5

Webber Wentzel
Cliffe Dekker Hofmeyr
ENSafrica
Bowmans
Allen & Overy (South Africa)

Deal
Values R’m

Market
Share %

45 352
43 776
16 626
15 112
8 184

28,80%
27,80%
10,56%
9,60%
5,20%

No Company

1
2
3
5

No of
Deals

Cliffe Dekker Hofmeyr
Webber Wentzel
ENSafrica
Werksmans
Bowmans

24
16
13
13
8

Market
Share %

Deal
Values R’m

21,62%
14,41%
11,71%
11,71%
7,21%

43 776
45 352
16 626
3 638
15 112

Source: DealMakers

GENERAL CORPORATE FINANCE H1 2021
RANKINGS BY TRANSACTION FLOW (ACTIVITY)

RANKINGS BY TRANSACTION VALUE
No Company

Transaction
Values R’m

Market
Share %

290 816

74,04%

1

Webber Wentzel

2

Allen & Overy (South Africa)

59 091

15,04%

3

ENSafrica

16 855

4,29%

4

Cliffe Dekker Hofmeyr

14 076

3,58%

5

Bowmans

6 945

1,77%

No Company

1
2
3
4

No of
Transactions

Webber Wentzel
Cliffe Dekker Hofmeyr
ENSafrica
Allen & Overy
(South Africa)
Baker McKenzie

Market
Share %

Transaction
Values R’m

10
6
4
3

27,78%
16,67%
11,11%
8,33%

290 816
14 076
16 855
59 091

3

8,33%

1 091

Source: DealMakers
The information is supplied by sister publication, DealMakers.
From September, the without prejudice weekly newsletter without prejudice Legal Briefcase will carry a short write up of deals/transactions and the
legal teams involved. The snapshot will be carried in the first week of each month and will highlight the deals of the prior month.

